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ADOPTED   IN 


THE   DIGEST, 

WITH     EXPLANATIONS. 


Abbkeyiations.         Names  ov  Reportebs  and  Reports.       Names  of  Courts  or  Judges. 

A.  &  £ Adolphus  &  Ellis Queen's  Bench 

Adm Admiralty 

Adm.  D.       ...    Law  Reports Admiralty  Division 

Amb Ambler Chanceiy 


Anst.  .     . 
App.  Cas. 


Am.  .  . 
Am.  k.  H. 
Asp.  M.  C. 


Anstrather Exchequer 

Law  Reports House  of  Lords   and  Privy 

Council 

Arnold Common  Fleas 

Arnold  &  Hodges Queen's  Bench 

Aspinal  Maritime  Cases Admiralty  and  other  Courts 


B. 


B.  &  A.    . 
B.  &  Ad. . 
B.  O.  O.   . 
B.  C.  Rep. 
Bayl.  Bills 
Beav.  .     . 
B.  &  S.     . 
Bell,  C.  C. 
Bing.  ,     . 
Bing.,  N.  0. 
Bk.      .     . 
Bligh  .     . 
Bligh,  N.  S. 
B.  &P.     . 
Bott's  P.  L. 
B.  &  B.     . 
Bro.  C.  C. 
Bix>.  P.  O. 
B.  &  L.     . 
Buck  .     . 
Bull,  N.  P. 
Burr.  .     . 
Burr.  8.  C. 


Bamewall  k  Alderson 

Bamewall  &  Adolphus 

Lowndes-  &  Maxwell's  Bail  Court  Cases 
Saunders  &  Cole's  Bail  Court  Reports 
Bayley  on  Bills. 

Beavan 

Best  &  Smith 

Bell's  Criminal  Cases 

Bingham       

Bingham's  New  Cases  or  Series  .    .    . 
Bankruptcy. 

Bligh 

Bligh's  New  Series 

Bosanquet  &  l*uller   ........ 

Bott's  Poor  Law. 

Broderip  &  Bingham 

Brown's  Chancery  Cases 

Brown's  Cases  in  Parliament  .... 

Browning  &  Lushington 

Buck 

Buller's  Law  of  Nisi  Prius. 

Burrow 

Burrow's  Settlement  Cases     .... 


King's  Bench 
King's  Bench 
Bail  Court 
Bail  Court 

Rolls 

Queen's  Bench 
Criminal  Appeal 
Common  Pleas 
Common  Pleas 

House  of  Lords 
House  of  Lords 
Common  Pleas 

Common  Pleas 
Chancery 
House  of  Lords 
Admiralty 
Bankruptcy 

King's  Bench 
King's  Bench 


C. 

0 Lord  Chancellor 

CaUl.   .     .     .     •     •    Caldecott's  Settlement  Cases King's  Bench 
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ABBREVIATIONS    AND    REFERENCES. 


Abbbeyiations. 


Camp.  . 
Car.  C.  L. 
Car.  &  M. 
Car.  k  K. 
C.  &  P.  . 
Chit.  .  . 
C.  &  F.  . 
CoUyer,  C.  C 

C.    Dm        •  . 

C.  3.|  xi.  S. 
C.  L.  R.  . 


C.  P.  D.  . 
Colt.   .    . 
Cooper,  C.  C 
Cowp. 
Cox     •    . 
Cox,  C.  C. 
Cr.  &  Ph. 
C.  &  J.    . 
C.&M.   . 
C,  M.  &  B. 
Cart.  .    . 


Namss  of  Repobtbbs  and  Rbports.       Names  of  Courts  or  Judges. 

Campbell Nisi  Prius 

Carrington*8  Criminal  Law. 

Carrington  k  Marshman Nisi  Prius 

Carrington  &  Kirwan Nisi  Prius 

Carrington  &  Payne Nisi  Prius 

Chitty King's  Bench 

Clark  &  Finnelly House  of  Lords 

Collyer's  Chancery  Cases Chancery 

Common  Bench  Reports,  Old  Series    ....  Common  Pleas 

Common  Bench  Reports,  New  Series  ....  Common  Pleas 

Common  Law  Reports  of  1855-56 Queen's      Bench,      Common 

Pleas  and  Exchequer 

Law  Reports Common  Pleas  Division 

Coltman's  Registration  Cases. 

Cooper's  Chancery  Cases Chancery 

Cowper King's  Bench 

Cox Chancery 

Cox's  Criminal  Cases Crown  &  Criminal  Appeal 

Craig  &  Philip Chancery 

Crompton  &  Jervis Exchequer 

Crompton  &;  Meeson Exchequer 

Crompton,  Meeson  &  Roscoc Exchequer 

Curteis Ecclesiastical 


D. 


Daniell    «... 

D.  &M 

Deacon  .... 
Deac.  k  Chit.  .  . 
Deane,  Ecc.  Rep. . 
t>ears.  C.  C.  .  . 
Dears.  &  B.  C.  C. . 

DeG 

De  G.,  F.  &  J.  .    . 

De  G.,  J.  &  S.  .  . 

De  G.,  M.  &  G.  . 

De  G.  &  Sm.    .  . 

Den.  C.  C.    .    .  . 

A^CK.      •  •  a  .  . 

Dongl 

D.  P.  C 


Daniell 

Davison  &  Merivale  .... 

Deacon     

Deacon  &  Chitty 

Deane's  Ecclesiastical  Reports 
Dearsly's  Crown  Cases  .  .  . 
Dearsly  &  Bell's  Crown  Cases 

DeGex 

De  Gex,  Fisher  &  Jones      .    . 


De  Gex,  Jones  &  Smith 

De  Gex,  Macnaghten  &;  Gordon  .    .    . 

De  Gex  &  Smale 

Denison 

Dickens 

Douglas 

Dowling's  Practice  Cases,  Old  Series  . 


D.  N.  S Dowling's  New  Series 

D.  &  L Dowling  &  Lowndes 

D.  &  R Dowling  &  Ryland 

D.  &  R.  N.  P.  C.  .  Dowling  &  Ryland's  Nisi  Prius  Cases  . 

Dom.  Proc  .    .    .  Domus  Procerum 

Drink.     «...  Drinkwater 

Drew Drewry 

Drew,  k  Sm.    .    .  Drewry  &  Smale 


Exchequer 
Queen's  Bench 
Bankruptcy 
Bankruptcy 
Ecclesiastical 
Criminal  Appeal 
Criminal  Appeal 
Bankruptcy 

Lord  Chancellor  and  Appeals 
in  Chancery. 

Do. 

Do. 
Knight  Bruce,  V.-C. 
Criminal  Appeal 
Chancery 
King's  Bench 

Queen's  Bench,  Common 
Pleas,  Exchequer  and  Bail 
Court 

Do. 

Do. 
King's  Bench 
Nisi  Prius 
House  of  Lords 
Common  Pleas 
Kindersley,  V.-C. 
Chancery 


B. 

East East King's  Bench 

East,  P.  C.  .    .    .    East's  Pleas  of  the  Crown. 

Eden Eden    ,    .    .    .    • Chancery 

El.  &  Bl.      ...    Ellis  k  Blackburn Queen's  Bench 

El.,  Bl.  &  El.    .    .    Ellis,  Blackburn  &  Ellis Queen's  Bench 

EL  &  El.      ...    Ellis  k  Ellis Queen's  Bench 

Eq.  R.     ....    Equity  Reports  of  1855-56 Chancery 

Esp Espinasse      . Nisi  Prius 

Ex. Exchequer  Reports  by  Welsby,  Hurl  stone  & 

Gordon Exchequer 

Ex.  Ch Exchequer  Chamber 

Ex«  D.     .    .    .    .    Law  Reports Exchequer  Division 


F. 


Forrest 


Forrest 


Exchequer 
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Abbbeyiations.         Names  of  Rspobtebs  akd  Repobts.       Names  of  Coubts  ob  Judges. 

Fonb.  N.  R.      .    .    Fonblanque's  New  Reports Bankruptcy 

F.  &  F Foster  &  Finlason Nisi  Prius 


Gale  .  . 
G.&D.  . 
Giff.  .  . 
Giff.  &  H. 
Glyn  k  J. 
Gow    .    . 


G. 

(Jale Exchequer 

Gale  &  Davisoii Exchequer 

Gifbrd Vice-Cnancellor  Stewart 

GifEard  &  Hemtning Vice-Chancellor  Stewart 

Glyn  &  Jameson Bankruptcy 

Gow Nisi  Prius 


H.  &  T. 


Hare 


H.  &  B.  •  .  •  . 
H.  &  W.  .  .  .  . 
H.  or  Hem.  Sc  M. 
or  Mil.  .  .  . 
Hodges    .... 

Holt 

H.  &H 

H.  L 

H.  L.  Gas.    .    .    . 

H.  &C 

H.  &N 

H.  &  W 

H.  &P 

Hopw.  &  0. .    .    . 


H. 

Hall  &  Twells Lord  Chancellor  and  Appeals 

in  Chancery 

Hare Wigram,  V.-C,  Turner,  V.-G,, 

and  Wood,  V.-C. 

Harrison  &  Rutherford Common  Pleas 

Harrison  &  Wollaston King's  Bench 


Hemming  &  Miller 
Hodges     .... 

Holt 

Horn  &  Hurlstone 


House  of  Lords  Cases,  by  Clark  .    .    . 
Hurlstone  &  Coltman     ...... 

Hurlstone  6c  Norman     ...... 

Hurlstone  &  Walmsley 

Hopwood  &  Philbrick's  Election  Cases 
Hopwood  &  Coltman^s  Election  Cases 


Chancery 
Common  Pleas 
Nisi  Prius 
Exchequer 
House  of  Lords 
House  of  Lords 
Exchequer 
Exchequer 
Exchequer 
Common  Pleas 
Common  Pleas 


Ir.  C.  L.  R.  , 
Ir.  Ch.  Rep. 
Ir.  R.,  C.  L. 
Ir.  R.,  £q.    , 
Ir.  L.  R.  . 


I. 

Irish  Common  Law  Reports  (1850-1866)      .    .  Common  Law 

Irish  Chancery  Reports  (1860-1866)    ....  Chancery 

Irish  Common  Law  Series  (1866-1878)    .    .    .  Common  Law 

Irish  Equity  (1866-1878)        Chancery 

Irish  Law  Reports  (1879-1883) All  the  Courts 


U.    X  .        .  . 

J.&W.    . 
Johns. 
Johns.  &  H. 
Jur.     .    . 

Jur.,  N.  8. 


J. 

Justice  of  the  Peace All  the  Courts 

Jacob  &  Walker Chancery 

Johnson Chancery 

Johnson  &  Hemming Chancery 

Jurist All  the  Courts 

Jurist,  New  Series All  the  Courts 


Kay    .    .    . 
Kay  &  J. 
K.&G.   .    . 

Keen  .    .    . 
Ld.  Kenyan 


K. 

Kay Wood,  V.-C. 

Kay  &  Johnson Wood,  V.-O. 

Keane  &  Grant Common  Pleas 

Keen Chancery 

Lord  Kenyon's  Notes  of  Cases King's  Bench 


L. 

L.  C Lord  Chancellor 

L.  J.  or  L.  J  J Lord  Justice  or  Lords  Jus- 
tices 

L.  J.,  Adm.       .    .    Law  Journal,  New  Series Admiralty 

L.  J.,  Bk,     .    .    .  „  „  Bankruptcy 

L.  J.,  Ch.     .    .    .  „  ,,  Chancery 

L,  J.,  C.  P.  .    .    .  „  „  Common  Pleas 

li,  J„  Bx.     r    f    t  p  tf  »..».!•»  Exchequer 
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ABBREVIATIONS    AND    REFERENCES. 


ABBRBVIATI0M8 


L*  J.) 
li.  J. I 
L.  J., 
L.  J.} 

li*  R.) 
li.  R.) 
L.  R.} 
li.  R.} 
L.  R., 
L.  R.| 
L.  R.| 


M.  C. . 
Q.B.  . 
Mat.  . 
P.O.  . 
P.  .  . 
Q.  B. . 
C.  P.  . 
Ex.  . 
Adm. 
P.  .  . 
C  C  . 
Eq.     . 


L.  R.,  Ch.     . 
L.  R.|  P.  C.  . 
li.  R.}  H.  li. 
L,  T.)  0.  S.  . 
L.T.   .    .    . 


Leach,  C.  C. 
Lofft  .  .  . 
Lewin,  C.  C. 
L.  &  G.  or  L.  & 

C.  C.  .  . 
L«i  M.  in  P.  . 
Lush.  .  .  . 
Latw.  Reg.  Gas. 


Names  op  Repobtebb  and  Repobts.       Names  op  Coubts  ob  Judges. 

Law  Journal,  New  Scries Magistrates'  Gases 

,,  .,  Queen's  Bench 

,,  ,.  Divorce  and  Matrimonial 

„  .. Privy  Gouncil 

„  .,  Probate  Court 

Law  Reports Queen's  Bench 

„ Common  Pleas 

„  Exchequer 

„  Admiralty 

„ Probate 

„  Grown  Gases  Reserved 

„  Master  of  the  Rolls  and  Vice- 

Chancellors 

.    „  Lord  Chancellor's  and  Appeal 

„  Privy  Council 

„  House  of  Lords 

Law  Times  Reports,  Old  Series All  the  Courts 

Law  Times  Reports,  New  Series All  the  Courts 

Leach's  Crown  Gases. 

Loflft King's  Bench 

Lewin's  Grown  Cases Crown  Cases 

Leigh  &  Cave's  Crown  Cases Crown  Gases 

Lowndes,  Maxwell  &  Pollock Bail  Court 

Lushington Admiralty 

Lutwyche's  Registration  Election  Cases  ,    .    .  Common  Pleas 


M. 


Mac.  &  G.  .  .  • 
Macq.  H.  L.  Gas. . 

Madd 

M.  &G 

M.  B 

M.  vy.    •       .       «       •       • 

Mat. 

M.  &  W 

M*  C/.  O.  •     .     .     • 

M.  &  M 

M.&P 

M.  &  Rob.    .    .    . 

M.&;R 

M.  &;S 

M.  k  Scott  .  .  . 
M*CleL  .... 
M*Glel.&Y.     .    . 

Marsh 

Mer. 

Mont» 

Mont,  k,  Ayr.  .  . 
Mont.  &  Bligh .  . 
Mont  &  Chit.  .  . 
Mont.,  D.  &  D.  . 
Mont.  &  Mac.  .  . 
Moore  .... 
Moore,  P.  G.  C.  . 
Moore,  P.C.G.,N.S. 
Moore,  Ind.  App. . 
Mar.  4  H.  .  .  . 
Mylne&C. .  .  . 
Mylne  &  K.     .    . 


Macnaghten  &  Gordon  .    . 
Macqueen's  Scotch  Appeals 

Maddock 

Manning  &  Granger  .    .    . 


Magistrate  Cases. 

Matrimonial i 

Meeson  &  Welsby 

Moody's  Crown  Cases 

Moody  &  Malkin 

Moore  k  Payne 

Moody  k  Robinson 

Manning  k  Ryland 

Maole  k  Selwyn 

Moore  k  Scott 

M*Cleland 

M'Gleland  k  Younge 

Marshall 

Merivale 

Montagu 

Montagu  k  Ayrton 

Mont^u  &  Bligh 

Montagu  k  Chitty 

Montagu,  Deacon  k  De  Gex 

Montagu  k  Macarthur 

J.  B.  Moore 

Moore's  Privy  Council  Gases 

Moore's  Privy  Gouncil  Gases,  New  Series 

Moore's  Indian  Appeals 

Murphy  k  Hurlstone 

Mylne  k  Craig 

Mylne  k  Keen 


Lord  Chancellor 
House  of  Lords 
Chancery 
Common  Pleas 
Master  of  the  Rolls 

Matrimonial  and  Divorce 

Exchequer 

Exchequer  Chamber 

Nisi  Prius 

Common  Pleas 

Nisi  Prius 

King's  Bench 

King's  Bench 

Common  Pleas 

Exchequer 

Exchequer 

Common  Pleas 

Chancery 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Common  Pleas 

Privy  Council 

Privy  Council 

Privy  Council 

Exchequer 

Chancerv 

Chancery 


N. 

N.  R Bosanquet  k  Puller's  New  Reports      ....  Common  Pleas 

N.  &M Nevile&' Manning King's  Bench 

N.  &  P Nevile  k  Perry    ' Queen's  Bench 

Nev.  k  Mac.     .    .  Neville  k  Macnamara Railway  Cases 

New  Sess.  Gas.      .  Carrow,  Hamerton  and  Allen All  the  Courts 

Nolan Nolan King's  Bench 
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P. 

Abbbeviations.         Names  of  Bepohters  and  Reports.       Names  op  Courts  or  Judges. 

Ph Phillips Chancery 

Park,  Ins.     .     .    .  Park  on  Insurance. 

Peake      ....  Peake Nisi  Prios 

Peake's  Add.  Cas.  Peake's  Additional  Cases Nisi  Prius 

P.  Wms.  ....  Peere  Williams Chancery 

P.  &  D Perry  k.  Davison Queen's  Bench 

Price Price Exchequer 

Price  P.  C.  .     .    .  Price's  Noteq  of  Points  in  Practice Exchequer 

P.  D Law  Reports Probate  Division 

P.  C Privy  Council. 

Q. 
Q.  B.  D Law  Reports QueenVs  Bench  Division 

R. 

Railw.  Cas.  .    .    .  Railway  Cases  by  NichoU,  HarCf  Oliver,  Bea- 

van  &  Lefroy All  the  Courts 

Rob Robinson  .    .  ' House  of  Lords 

Rob.  Adm.  Rep.    .  Dr.  W.  Robinson's  Admiralty  Reports      .    .    .    Admiralty 

Rob.  Ecc.  Rep.     .  Dr.  Robertson's  Ecclesiastical  Reports     .    .    .    Ecclesiastical 
Romilly's  Notes  of 
Cases. 

Rose Rose Bankruptcy 

Russ Russell Chancery 

Russ.  &  Mylnc      .  Russell  &  Hylnc Chancery 

Russ.  C.  &  M.  .    .  Russell  on  Crimes  and  Misdemeanors,  by  Greaves. 

R.  k  R.  C;  C.    .     .  Russell  &;  Ryan's  Crown  Cases. 

R.  &  M Ryan  &  Moody Nisi  Prius 

Scott Bcott Common  Picas 

Scott,  N.  R. "    .     .  Scott's  New  Reports *,  Common  Pleas 

Selw.  N.  P.  .     .    .  Selwyn's  Law  of  Nisi  Prius,  by  Keane  &  Smith. 

Sim. Simon Shadwell,  V.-C.  E. 

Sim.  N.  S.    .     .    .  Simon's  New  Series Chancery 

Sim.  &  Stu. .     .    .  Simon  &  Stuart Lord  Cranworth,  V.-C. 

Smith      ....  Smith King's  Bench 

Stark.      ....  Starkie Nisi  Prius 

Swans Swanston Chancery 

S.  C Same  case. 

S.  P Same  point  or  principle. 

Sm.  &  G.      ...  Smale  &  Giffard Stuart,  V.-C. 

S.  &  T Swabey  &;  Tristram Divorce  and  Probate 

T. 

Tamlyn  ....  Tamlyn Rolls 

Taunt Taunton Common  Plea» 

T.  R Term  Reports  (Dumford  &  East) King's  Bench 

Tidd'sPrac.      .    .  Tidd's  Practice. 

Turn.  &  Russ.  .    .  Turner  &  Russell Chancery 

Tyr. Tyrwhitt  • Exchequer     , 

Tyr.  &  G.     ...  Tyrwhitt  &  Granger Exchequer 

T.  &  M Temple  &  Mew Criminal  Appeal 

U. 

U.  C.  L,  J.   .    .    .    Upper  Canada  Law  Joumnl, 

V. 

Ves.  jun Vesey,  junior Chancery 

Ves.  &  B.     ...    Vesey  k  Beames .    Chancery 
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ABBREVIATIONS    AND    REFERENCES. 


Abbbeyiations. 

West 

Wightw 

W..  W.  &D.     .    . 

w.;w.  &H.    .   . 

Wils 

Wils.  C.  C.  .  .  . 
Wil8.Bxch.  .  . 
W.  P.  C 

Woodf.  L.  &  T.     . 

W.  Bl 


W.  B. 


w.  • 

Names  of  Repobtebb  and  Rbpobts.       Naves  of  Codbts  ob  Juboeb. 

West Hoiifle  of  Lords 

Wightwick Ezcheqaer 

Wilmore,  Wollaston  &  Davison Queen's  Bench 

Wilmore,  WoUaston  k  Hodges Queen's  Bench 

Wilson King's  Bench  and  Common 

Pleas 

Wilson's  Chancery  Cases Chancery 

Wilson's  Exchequer  Reports .    Exchequer,  Equity 

Wollaston's  Practice  Cases Queen's     Bench,     Common 

Fleas  and  Exchequer 
WoodfalPs  Law  of  Landlord  and  Tenant,  by 

Cole. 
Sir  William  Blackstone King's  Bench  and  Common 

Pleas 
Weekly  Reporter All  the  Courts 


Y. 

Tounge   ....    Younge Exchequer,  Equity 

Y.  &  C Younge  k  Collyer Exchequer,  Equity 

Y.  &  0.  N.  C,  0.    .    Younge  k  Collyer's  New  Chancery  Cases     .    .  Knight  Bruce,  V.-C. 

Y.  &  J.    .    .    .    .    Younge  k  Jervis Exchequer 


A  CHRONOLOGICAL  LIST 


OF 


THE  REPORTS 


COMPRISED    IN    THE    DIGEST. 


HOUSE  OF  LORDS. 


Brown's  Reports— 1702  to  1800. 

D0W-.I8I2  to  1818. 

Bligh— 1819  to  1821. 

Bligb,  New  Series— 1827  to  1837. 

Dow  &  Clark— 1827  to  1832. 

West>-1839  to  1841. 

Hark  &  Finnelly— 1831  to  1846. 

House  of  Lords  Cases  (Clark)— 1847  to  1866. 


Law  Jonmal,  New  Series— 1832  to  1883. 
Law  Reports— 1866  to  1883. 
Jurist— 1837  to  1864. 
Jurist,  New  Series— 1865  to  1866. 
Law  Times,  New  Series- 1859  to  1883. 
Weekly  Reporter— 1862  to  1883. 
Macqueen— 1861  to  1866. 


PRIVY  COUNCIL. 


Knapp's  Reports— 1829  to  1836. 

Moore— 1836  to  1862. 

Moore's  Indian  Appeals— 1836  to  1873. 

Moore's  New  Series— 1862  to  1873. 

Jurist— 1837  to  1864. 

Jurist,  New  Series— 1865  to  1866. 


Law  Journal,  New  Series— 1866  to  1883. 

Law  Reports— 1866  to  1883. 

Law  Times,  New  Series— 1869  to  1883. 

Swabey— 1868  to  1859. 

Lushington- 1860  to  1863. 

Browning  &  Lushington— 1863  to  1866. 


QUEEN'S  BENCH  AND  BAIL  COURT. 


Wilson's  Reports— 1742  to  1774. 

Kenyon's  Notes— 1753  to  1760. 

Sir  William  Blackstone- 1746  to  1780. 

Burrow— 1757  to  1771. 

Burrow's  Settlement  Cases— 1732  to  1776. 

Caldecott's  Settlement  Cases— 1776  to  1786. 

Nolan— 1791  to  1792. 

Lofft— 1772  to  1774. 

Cowper— 1774  to  1778. 

Douglas— 1778  to  1784. 

Term  Reports— 1786  to  1800. 

Smith— 1803  to  1806. 

Bast— 1801  to  1812. 

Maule  k  Selwyn— 1813  to  1817. 

Bamewall  &  Alderson— 1817  to  1822. 

Bamewall  &  Cresswell— 1822  to  1830. 

Bamewall  &  Adolphus— 1830  to  1834. 

Adolphus  k  Ellis— 1834  to  1840. 

Queen's  Bench  Reports  (Adolphus  k  Ellis, 

Series)- 1841  tol852. 
Ellis,  Blackburn  ^  ElUs— 1858. 
Ellis  &  EUis— 1858  to  1861. 
Best  &  Smith— 1861  to  1869. 
Law  Journal,  New  Series— 1832  to  1883. 


!  Law  Reports— 1866  to  1883. 

I  Dowling  &  Ryland— 1821  to  1827. 

Manning  &  Ryland— 1827  to  1830. 
'  Kevile  &  Manning— 1831  to  1836. 
;  Nevile  &  Perry— 1836  to  1838. 
'  Perry  &  Davison— 1838  to  1841. 

Gale  &  Davison— 1841  to  1843. 

Davison  &  Merivalo— 1843  to  1844. 

Chitty— 1819  to  1820. 

Dowling's  Practice  Cases,  Old  Series — 1830  to 
1840. 

Dowling's  Practice  Cases,  New  Series— 1841  to 
1842. 

Harrison  &  WoUaston— 1835  to  1837. 

Willmore,  Wollaston  &  Davison— 1837. 
'  Willmore,  Wollaston  &  Hodges— 1838  to  1839. 
'  Jurist— 1837  to  1854. 

Jurist,  New  Series— 1866  to  1866. 
New   Law  Times,  New  Series— 1859  to  1883, 

Weekly  Reporter— 1852  to  1883. 

Lowndes,  Maxwell  &  Pollock— 1860  to  1851. 

Lowndes  &  Maxwell — 1862. 

Saunders  &  Cole— 1842  to  1848. 
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COMMON  PLEAS. 


H.  Blackstone— 1788  to  1796. 

Boeaiiquet  &  Puller— 1796  to  1807. 

Taunton— 1808  to  1819. 

Broderip  &  Bingham— 1819  to  1822. 

Bingham— 1822  to  1834. 

Bingham's  New  Cases— 1834  to  1840. 

Manning  &  Granger— 1840  to  1844. 

Hodges— 1835  to  1837. 

Arnold- 1838  to  1839. 

Marshall— 1814  to  1816. 

Moore— 1817  to  1827. 

Mooi-e  &  Payne— 1828  to  1831. 

Mooi-e  &  Scott— 1831  to  1834. 

Scott— 1834  to  1840. 

Scott's  New  Reports— 1840  to  1845. 


Common  Bench  lleiwrts — 1845  to  1856. 

Common  Bench  Reports,  New  Series — 1856  to 
1865. 

Harrison  k  Rutherford— 1866  to  1868. 

Law  Journal,  New  Series- 1832  to  1883. 
'  Taw  Reports— 1865  to  1883. 
,  Dowling's  Practice  Cases,  Old  Series — 1830  to 
1         1840. 

I  Dowling's  Practice  Cases,  New  Series — 1841  to 
1842. 

Jurist— 1837  to  1854. 

Jurist,  New  Series — 1855  l<>  1866. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 


EXCHEQUER. 


Anstruther's  Reports— 1792  to  1797. 
Forrest— 1801. 
Wightwick— 1810  to  1811. 
Price— 1814  to  1824. 
M'Cleland— 1824. 
M*Cleland  &  Younge— 1825. 
Yonnge  &  Jervis- 1826  to  1830. 
Crompton  &  Jervis— 1830  to  1832. 
Crompton  &  Meeson— 1832  to  1834. 
Crompton,  Meeson  &  Roscoe — ^1834  to  1836. 
Meeson  k  Welsby— 1836  to  1847. 
Exchequer  Reports — 1847  to  1856. 
Hurlstone  &  Norman— 1866  to  1861. 
Hurlstone  &  Coltman— 1862  to  1865. 
Law  Journal,  New  Series— 1832  to  1883. 


I  liaw  Reports— 1865  to  1883. 

Tyrwhitt— 1830  to  1835. 

Tyrwhitt  &  Granger— 1836. 

Dowling's  Practice   Cases,  Old  Series — 1830  to 
1840. 

Dowling's  Practice  Cases,  New  Series — 1841  to 
!         1842. 

Gale— 1835  to  1836. 
;  Murphy  k  Hurlstone- 1836  to  1837. 

Horn  k  Hurlstone— 1838  to  1839. 

Jurists— 1837  to  1854. 

Jurist,  New  Series— 1854  to  1866. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 


ADMIRALTY. 


Robinson  (W.)— 1838  to  1852. 
Swabey— 1858  to  1859. 
Spinks— 1854  to  1865. 
Lushington— 1860  to  1863. 
Browning  k  Lushington — 1863  to  1865. 
Juri8t^l837  to  1854. 


Jurist,  New  Series — 1855  to  1866. 
Law  Journal,  New  Series— 1832  to  1883. 
Law  Reports— 1865  to  1883. 
Weekly  Reporter— 1852  to  1883. 
Law  Times,  New  Series— 1859  to  1883. 


DIVORCE  AND  PROBATE. 


Swabey  k  Tristram— 1858  to  1865. 

Jurist,  New  Series— 1858  to  1866. 

Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1865  to  1883. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 


BANKRUPTCY. 


Rose— 1810  to  1816. 
Buck— 1816  to  1820. 
Glyn  k  Jameson— 1821  to  1828. 
Montagu  &  Macarthur— 1828  to  1830. 
Montagu— 1830  to  1832. 
Montagu  k  Bligh— 1832  to  1833. 
Montagu  k  Ayrton— 1833  to  1838. 
Montagu  &  Chitty— 1838  to  1840. 
Deacon  k  Chitty— 1832  to  1835. 
Deacon— 1836  to  1839. 


Montagu,  Deacon  k  De  Gex— 1840  to  1844. 

De  Gex— 1845  to  1848. 

De  Gex,  Macnaghten  k  Goixion — 1851  to  1857. 

De  Gex  k  Jones— 1857  to  1860. 

De  Gex,  Fisher  k  Jones— 1860  to  1862. 

De  Gex,  Jones  &  Smith— 1862  to  1866. 

Jurist— 1837  to  1854. 

Jurist,  New  Series— 1855  to  1866. 

Law  Times,  New  Series— 1869  to  1883. 

Weekly  Reporter— 1852  to  1883. 


NISI  PRIUS. 


Peake's  Reports— 1790  to  1812. 
Peake's  Additional  Cases— 1796  to  1812. 


Espinasse— 1793  to  1807. 
Campbell— 1808  to  1816. 
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NISI  VBlUS—CorUinued. 


Starlde— 1816  to  1822. 

Holtr-1815  to  1817. 

Gow— 1818  to  1820. 

Byaa  &  Moody—  1828  to  1826. 

Moody  &  Malkin— 1827  to  1830. 

Moody  k  Robinsoxi— 1831  to  1844. 


Dowling  &  Ryland— 1822  to  1823. 
Carrington  &  Payne— 1823  to  1841. 
Carrington  k  Marshman — 1840  to  1842. 
Carrington  &  Kirwan— 1843  to  1850. 
Foster  &  Finlason— 1853  to  1867. 


Leach— 1730  to  1815. 
Bnssell  k  Ryan— 1799  to  1823. 
Lewin— 1822  to  1838. 
Moody— 1824  .to  1844. 
Deniaon— 1844  to  1852. 
Temple  &  Mew— 1848  to  1851. 


CROWN  CASES. 


Dearely— 1852  to  1856. 
Dearsly  &  Bell— 1856  to  1858. 
Bell— 1858  to  1860. 
Leigh  &  Cave— 1861  to  1866. 
Cox— 1843  to  1883. 


REGISTRATION  ELECTION  APPEALS. 


Latwyche— 1843  to  1853. 
Keane  &  Giant— 1864  to  1862. 
Hopwood  k  PhUbrick— 1862  to  1867. 


Hopwood  k  Coltman — 1868  to  1879. 
Coltman— 1880  to  1883. 
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!!  Miatst 


OF  THE 


CASES    REPORTED 


0^ 


From    1756    to    1883. 


TALES. 

See  JURY. 


TAXATION. 

I.  Between  Parties. — See  Costs. 

II.  Between   Soltcitob  and  Client.— 
See  SoLioiTOB. 

III.  On  Election  Petitions.— iSfe«  Elec- 
tion Law, 


TAXES. 


See  REVENUE. 


VOL.  Vll. 


TELEGRAPH  AND 
TELEPHONE. 

I.  Telegraph. 

1.  Powers  UTid  Privileges  of  CompanUs, 

2.  Compensation^  3. 

3.  Liability  of  Postmaster  General^  5. 

4.  Messages  and  their  Effect,  6. 

6,  Liability  of  Company  to  pay  Bates  and 
Taxes,  9. 

6.  Injuring  Property  of  Company,  10. 

7.  Insurance  of  Property  of  Company. 

— See  Insurance. 

II.  Telephone,  10. 


I.  TELEGRAPH. 
1.  Powers  and  Privileges  op  Companies. 

Allowance  of  Commusion  for  CoUeetiiig  Mes- 
sages—  How  far  a  Preference.  ]~A  party  col- 
lected messages  for  a  telegraph  company,  and 
received  a  commission  from  the  company  on  the 
messages  collected :— Held,  that  the  commission 
could  not  be  considered  as  a  violation  of  a  pro- 
vision in  the  charter  of  the  company  "  for  the 
sending  and  receiving  of  messages  by  all  persons 
alike  without  favour  or  preference,  and  subject 
to  such  equitable  charges  and  reasonable  regula- 
tions as  may  from  time  to  time  be  made  by  the 
company."  Revter  v.  Elect  He  TtUgraph  Com- 
pany, 6  El.  &  Bl.  341  ;  26  L.  J.,  Q.  B.  46  :  2  Jur. 
N.  S.  1246.  ' 

Powers  to  place  Wires  and  Posts.]— A  tele- 
graph company  had  power  by  their  act  to  place 
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under  any  public  road  their  wires  and  pipes,  and 
to  break  up  the  pavement  or  soil  of  such  roads, 
making  compensation  for  all  damage,  provided 
that  nothing  in  the  provision  should  extend  or 
apply  to  any  railway,  except  that  the  company 
might  carry  their  wires  and  ])ipes  directly,  but 
not  otherwise,  across  any  railway,  so  as  not  to 
damage  or  be  likely  to  damage  the  railway  or  any 
of  the  works  connected  therewith.  A  railway, 
pursuant  to  the  provisions  of  the  act  incorpo- 
rating the  company,  crossed  a  public  road  on  the 
level: — Held,  that  the  telegraph  company  had 
no  right  to  place  their  wires  and  pipes  under  that 
part  of  the  public  road  where  it  was  crossed  by 
the  railway  on  the  level,  as  that  part  was  not  a 
public  road,  but  a  railway  within  the  telegraph 
company's  act.  South-Eastern,  Railway  Com- 
pany V.  European  and  American  Electric  Tele- 
graph Company,  9  Ex.  363  ;  2  C.  L.  R.  467  ;  23 
L.  J.,  Ex.  113. 

A  telegraph  company,  without  any  parlia- 
mentary powers,  laid  down  their  wires*  in  tubes 
under  a  public  highway.  An  information  and 
bill  were  filed  complaining  of  those  acts  as  a 
nuisance  to  the  public  and  as  an  invasion  of  the 
rights  of  the  owner  of  the  adjacent  land  in  the 
soil  of  the  road.  The  court  refused  to  grant  an 
injunction  until  the  legal  right  had  been  estab- 
lished. Attorney- Goieral  v.  United  Kingdom 
Electric  Telegraph  Company^  30  Beav.  287  ;  31 
L.  J.,  Ch.  329  ;  8  Jur.,  N.  S.  583 ;  10  W.  R. 
167. 

Where  a  company,  for  the  purposes  of  profit 
to  itself,  placed  telegraph  posts  upon  a  highway 
with  the  object  and  intention  of  keeping  them 
there  permanently,  and  did  permanently  keep 
them  there,  such  posts  being  of  such  sizes  and 
dimensions  and  solidity  as  to  obstruct  and  pre- 
vent the  passage  of  carriages  and  horses  or  foot 
passengers  : — Held,  that  the  company  was  liable 
to  be  found  guilty  upon  an  indictment  for  a 
nuisance.  Reg,  v.  United  Kingdom  Electric 
Telegraph  Company,  9  Cox,  C.  C.  174  ;  2  B.  &  S. 
647,  n. ;  31  L.  J.,  M.  C.  166  ;  6  L.  T.  378  ;  10  W. 
R.  538. 

Held,  also,  that  even  if  the  posts  were  not 

E laced  upon  the  hard  or  metalled  part  of  the 
ighway,  or  upon  a  footpath  artificially  formed 
upon  it,  or  although  sufficient  space  was  left  for 
the  public  traffic,  the  company  was  still  liable  to 
a  conviction.    Ih, 

2.  Compensation. 

What  ii  an  Interest  Entitling  to — Compnl- 
lory  Pnrohase  by  Oovemment] — By  31  &;  32 
Vict.  c.  110,  s.  7,  any  railway  company  possessed 
of  a  telegraph  open  to  the  use  of  the  public  on 
the  Ist  of  January,  1868,  for  transmitting  mes- 
sages for  money,  or  possessing  any  beneficial  in- 
terest in  such  telegraph,  might  require  the  post- 
master-general to  purchase  the  right  of  such 
railway  company  to  transmit  such  messages,  or 
other  beneficial  interest.  By  32  &  33  Vict.  c.  73, 
B.  10,  any  telegraph  company  with  which  the 
postmaster-general  may  not  come  to  an  agree- 
ment with  respect  to  the  amount  of  compensa- 
tion to  be  paid  to  them  for  their  undertaking,  may 
have  such  amount  settled  by  arbitration  in  man- 
ner provided  by  the  Lands  Clauses  Act,  1845.  By 
an  agreement  with  the  telegraph  company,  under 
which  the  telegraph  company  erected  and  placed 
their  telegraphic  apparatus  on  the  Cowes  and 
Newport  Railway  Company's  line,  the  railway 


company  took  the  exclusive  use  of  one  wire 
during  the  continuance  of  the  agreement,  but 
was  prohibited  from  using  the  wire  for  public 
use  or  for  profit,  or  for  any  other  purpose  than 
the  transmission  of  the  railway  company's  own 
messages.  The  agreement  was  to  be  in  force  for 
twenty-one  years,  and  at  the  end  of  that  time  the 
telegraph  company  was  to  remove  its  telegraphic 
apparatus  : — Held,  that  the  railway  company  had 
no  interest  in  the  telegraph  such  as  to  entitle 
them  to  require  the  postmaster -general  to  pur- 
chase it  under  the  Telegraph  Acts,  1868  and  1869. 
Cowes  and  Newport  Ilailway  Company  v.  Board 
of  Trade,  43  L.  J.,  Q.  B.  242  ;  22  W.  R.  807. 

The  Somerset  and  Dorset  Railway  Company, 
which  connected  two  portions  of  the  London  and 
South-Westem  Railway,  entered  into  an  agree- 
ment in  1866,  by  which  they  undertook  to  com- 
plete all  the  works,  including  the  telegraphs,  and 
then  to  hand  over,  for  the  term  of  1,000  years, 
their  line  to  the  South-Westem,  who  undertook 
to  pay  them  forty-five  per  cent,  of  the  gross 
receipts  from  traffic  conveyed  by  the  railway. 
At  the  date  of  this  agreement  the  Somerset  and 
Dorset  Railway  had  two  telegraph  wires  aloni? 
their  line.  In  1865  the  South-Westem  had  made 
an  agreement  with  the  Electric  Telegraph  Com- 
pany, by  which  the  latter  was  to  have  the  exclu- 
sive right  of  transmitting  messages  along  the 
lines  which  the  South-Westem  then  had  or  might 
afterwaixls  acquire.  After  the  passing  of  the 
Telegraph  Acts,  the  postmaster-general  acquired 
these  telegraphs,  and  paid  compensation  inres{)ect 
thereof  to  the  South-Westem.  The  Somerset  and 
Dorset  Railway  Company  then  applied  for  com- 
pensation in  respect  of  their  telegraph,  and  after- 
wards requested  the  Chief  Justice  of  the  Common 
Pleas,  pursuant  to  31  &  32  Vict.  c.  110,  s.  9,  to 
appoint  an  umpire,  which  he  declined  to  do,  on 
the  ground  that  the  Somerset  and  Dorset  Com- 
pany had  no  beneficial  interest  in  a  telegraph 
within  31  &  32  Vict.  c.  110,  s.  7  :— Held,  that 
that  railway  had,  under  the  agreement  w^ith  the 
South-Westem,  parted  with  the  beneficial  interest 
in  their  telegraph,  that  messages  sent  by  the  tele- 
graph foi-med  no  part  of  traffic  conveyed  by  the 
railway,  and  that  consequently  they  were  not 
entitled  to  compensation  under  the  Telegraph 
Acts.  Reg,  v.  Coleridge,  45  L.  J.,  Q.  B.  649  ;  34 
L.  T.  752. 

For  Telegraph  Monopoly — Award  of  a  Lump 
Sum — FurtheiLciaim  for  Fntnre  Poles  and  Wires 
— Arbitration  Clauses.] — By  the  Telegraph  Act, 
1868,  8.  9,  sub-s.  6,  the  postmaster-general  shall 
pay  railway  companies  by  way  of  compensation 
(clause  D.)  such  sums  as  shall  be  settled  by  arbi- 
tration in  respect  of  the  loss  by  such  railway 
company  of  the  privilege  of  granting  other  way- 
leaves  and  making  future  arrangements  with 
telegraph  or  other  companies,  and  in  respect  of 
granting  a  monopoly  to  the  postmaster-general 
for  the  conveyance  of  telegraphs  over  their  rail- 
ways. By  clause  H.  of  the  same  sub-section,  on 
acquisition  of  the  telegraphs,  the  Postmaster- 
General  shall  have  a  perpetual  right  of  way  for 
his  poles  and  wires  over  the  whole  of  the  railway 
company's  system,  and  in  consideration  thereof 
he  shall  pay  to  the  railway  company  such  sum 
per  mile  per  wire  over  the  whole  of  the  said 
system  by  way  of  yearly  rent  as  shall  be  fixed  by 
arbitration.  The  arbitrator  in  determining  the 
amounts  to  be  paid  to  the  railway  company  under 
this  act,  shall  have  regard  to  the  agreements 
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which  subsist  between  the  railway  company  and 
any  telegraph  company,  and  also  to  a  com- 
pulsory sale  being  required  from  the  railway 
company  ;  and  in  estimating  the  amount  to  be 
paid  under  any  one  part  of  this  section  shall 
have  regard  to  the  advantages  to  be  obtained  and 
the  disadvantages  to  be  sustained  by  the  railway 
company  under  any  other  part  of  this  section. 
By  sub-s.  8  of  the  same  section,  to  the  railway 
company  is  reserved  power  to  erect  and  work 
private  telegraphs  for  annual  rent  or  payment 
for  way-leave  from  traders.  An  arbitrator  had 
awarded  a  certain  lump  sum  to  the  defendants  as 
and  by  way  of  compensation  in  pursuance  of  the 
provisions  of  sub-s.  6  of  s.  9  of  this  act,  but  had 
made  no  allusion  in  his  award  to  any  yearly  rent 
under  clause  H.  of  that  sub-section  :— Held,  that 
the  defendants  were  precluded  from  any  further 
compensation  for  extra  poles  or  wires  which  the 
postmaster-general  might  in  future  require  to  be 
erected  on  their  railway  system.  ^  Rfg,  v.  Metro- 
politan Railway  Citmpany,  48  L.'T.  367. 

To  Offioen.]— The  Telegraph  Act,  1868  (31  & 
32  Vict.  c.  110),  s.  8,  sub-s.  7,  applies  only  to  the 
three  telegraph  companies  named  at  the  begin- 
ning of  s.  8  ;  and,  therefore,  the  telegraph  super- 
intendent of  a  railway  company  is  not  entitled 
to  compensation  for  the  loss  of  bis  office,  when 
the  telegmphic  business  of  the  company  is  ac- 
quired by  the  postmaster-general.  Aig,  v.  Poit- 
niOKter- General,  32  L.  T.  659. 

The  superintendent  of  one  of  the  three  named 
telegraph  companies  was  held  entitled  to  com- 
pensation in  respect  of  profits  on  allowance  for 
expenses  while  travelling  on  the  company's  ser- 
vice.   Ih, 

By  the  Telegraph  Act,  1868  (31  &  32  Vict, 
c.  110),  s.  8,  sub-s.  7,  officers  who  have  been  for 
a  fixed  period  in  the  employment  of  a  telegi*aph 
company,  whose  undertaking  has  been  purchased 
by  the  postmaster-general  under  the  provisions 
of  the  act,  and  who  have  been  in  receipt  of  a 
yearly  salary,  or  of  remuneration  not  less  than 
50/.  a  year,  are  entitled,  in  the  event  of  their 
receiving  no  offer  of  an  appointment  by  the  post- 
master-general in  the  telegraphic  department  of 
equal  value  to  that  held  under  the  company,  to 
an  annuity  by  way  of  compensation  for  the  loss 
of  their  office,  equal  to  a  proportion  of  the  an- 
nual emolument  derived  by  them  from  their  office. 
S.  was  an  officer  of  a  telegraphic  company,  whose 
undertaking  had  been  purchased  by  the  post- 
master-general, and  was  entitled,  so  far  as  salary 
and  term  of  office  were  concerned,  to  compensation 
under  the  Telegraph  Act,  1868.  It  was  part  of 
his  duty,  when  required,  to  travel  on  the  com- 
pany's business  ;  when  he  so  travelled  his  ordinary 
salary  ran  on,  but  his  additional  e:g;)cnses  were 
paid  by  the  company,  who  agreed  that  he  should 
receive  certain  fixecl  sums  in  lieu  of  making  him 
bring  in  an  account  of  his  expenditure,  and  then 
repaying  him  : — Held,  that  the  sums  so  paid  to 
him  for  travelling  expenses  were  to  be  taken 
into  consideration  in  calculating  the  annual 
emolument  derived  by  him  from  his  office.  Ilvg. 
V.  Postmaster- General,  1  Q.  B.  D.  658  ;  45  L.  J., 
Q.  B.  609  ;  35  L.  T.  241.  Affirmed,  3  Q.  B.  D. 
428  ;  47  L.  J.,  Q.  B.  435  ;  38  L.  T.  89  ;  26  W.  R. 
322— C.  A. 

3.  Liability  op  Postmastkb-Genbral. 

Exemption  of,  for  Negligence  in  Working.]— 
By  the  Telegraph  Act,  1868  (31  &  32  Vict.  c.  110), 


which  incorporates  the  Telegraph  Act,  1863  (26  & 
27  Vict.  c.  112),  s.  2,  the  term  "  the  company,"  in 
the  Telegraph  Act,  1863,  shall,  "  in  addition  to 
the  meaning  assigned  to  it  in  that  act,  mean  the 
postmaster-general."  In  an  action  against  the 
postmaster-general,  in  his  individual  capacity, 
for,  by  his  servants,  negligently  opening  a  flag- 
way  for  the  purpose  of  erecting  telegraph  posts  : 
— Held,  that  the  action  did  not  lie.  Jones  v, 
Mmisell,  6  Ir.  R.,  C.  L.  155. 


4.  Messages  and  tueib  Effect. 

Liability  for  Misdelivery  of  Messages.] — ^A 
special  act  gave  an  electric  telegraph  company 
powers  for  laying  down  their  line,  and  enacted 
that  the  use  of  their  telegraph  and  apparatus  for 
the  purpose  of  receiving  and  conveying  messages 
shoiUd,  subject  to  the  prior  right  of  use  for  Sie 
service  of  the  crown,  and  subject  to  such  charges 
and  reasonable  regulations  as  might  be  made  by 
the  company,  be  open  for  the  sending  and 
receiving  of  messages  by  all  persons  alike. 
The  company  stipulated  that  they  would  not  be 
responsible  for  mistakes  or  delays  in  the  trans- 
mission of  nor  for  the  non-delivery  of  unrepeated 
messages  from  whatever  cause  arising,  and  that 
half  the  usual  price  for  transmission  would  be 
charged  in  addition  for  repeated  messages  : — 
Held,  that  the  obligation  of  the  company  to  use 
due  care  and  skill  in  the  transmission  of  a  message 
arose  entirely  out  of  contract,  and  that  the  vendor 
of  goods  who  received  an  offer  by  telegraph  from 
the  vendee  could  not  maintain  an  action  against 
the  company  for  a  mistake  in  the  message. 
Playford  v.  United  Kingdom  Electric  Telegraph 
Company,  4  L.  R.,  Q.  B.  706  ;  38  L.  J.,  Q.  B. 
249  ;  21  L.  T.  21  ;  17  W.  R.  968 ;  10  B.  &  S. 
759. 

No  action  will  lie  against  a  telegraph  company 
at  the  suit  of  the  receiver  for  the  misdelivery  of 
a  telegram,  unless  there  is  either  a  contract 
between  him  and  the  company,  or  (possibly) 
fraud  on  their  part  in  the  transmission  of  It. 
Diehson  v.  Reciter's  Telegraph  Company,  2  C.  P. 
D.  62  ;  46  L.  J.,  C.  P.  197  ;  35  L.  T.  842  ;  26  W. 
R.  272.  Affirmed,  3  C.  P.  D.  1  ;  47  L.  J., 
C.  P.  1  ;   37   L.  T.  370 ;  26  W.  R.  23— C.  A. 

The  plaintiffs  carried  on  business  as  merchants 
at  Valparaiso,  and  were  a  branch  house  of  a  firm 
at  Liverpool.  A  telegraph  company,  through 
the  negligence  of  their  agent,  misdelivered  a 
telegraphic  message  to  the  plaintiffs.  The  mes- 
sage purported  to  be  from  the  plaintiffs'  Liver- 
pool nouse,  and  to  be  a  large  order  for  barley  ; 
but  in  fact  it  was  not  from  the  Liverpool  house, 
nor  intended  for  the  plainti^.  The  plaintiffs 
executed  the  supposed  order,  and,  having  suffered 
a  heavy  loss  in  consequence,  claimed  damages 
against  the  telegraph  company  : — Held,  that  they 
were  not  entitled  to  maintain  their  action,  as 
there  was  no  contract  between  themselves  and 
the  company,  nor  any  duty  upon  the  company  to 
transmit  messages  correctly.    lb. 

An  electric  telegraph  company's  act  provided 
that  the  public,  without  preference,  shall  have 
the  use  of  the  company's  telegraph,  subject  to 
reasonable  regulations,  to  be  made  by  the  'com- 
pany. When  a  person  wishes  to  transmit  a  mes<* 
sage  by  the  telegraph,  a  message  paper  is  handed 
to  him  for  his  signature,  on  whicn  is  indorsed  a 
notice  that  messages  of  consequence  ought  to  be 
repeated  from  the  station  to  which  they  are  ad* 
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dressed,  and  that  a  hip^hcr  rate  is  charged  for  re- 
peated messages,  and  that  the  company  will  not 
be  responsible  for  mistakes  in  the  transmission  of 
unrepeated  messages  : — Held,  that  the  company 
was  not  liable  for  the  consequences  of  such  mis- 
takes ;  that  the  condition  introduced  into  the 
notice  was  reasonable  ;  and  if  not  a  reasonable 
regulation  under  the  act,  it  was  such  a  limitation 
of  liability  as  the  company,  in  the  character  of 
common  carriers,  was  entitled  to  create  by  notice 
to  their  customers.  M^  Andrew  v.  Electric  Tele- 
graph Company,  17  C.  B.  3  ;  25  L.  J.,  C.  P.  26  ; 
1  Jur.,  N.  S.  1073. 


•For  Non-delivery.] — The  defendant's  busi- 


ness was  to  collect  telegraphic  me8sa<;es  for  trans- 
mission to  America  and  other  places.  The  plaintiff 
entrusted  the  defendant  with  a  message  in  cypher, 
which  was  unintelligible  to  the  defendant,  for 
transmission  to  America.  The  defendant  negli- 
gently omitted  to  send  the  message.  The  con- 
sequence was  that  the  plaintiff  lost  a  sum  of 
money  which  he  would  have  earned  for  commis- 
sion upon  an  order  to  which  the  message  related : 
— Held,  that  the  plaintiff  could  not  recover  such 
sum  of  money  from  the  defendant,  but  only 
nominal  damages.  Sanders  v.  Stnart^  1  C.  P.  D. 
326  ;  45  L.  J.,  C.  P.  682 :  35  L.  T.  370  ;  24  W.  R. 
949. 

Use  of  Cyphers.] — A  telegram  company  in 
London  made  an  arrangement  with  the  defen- 
dants, being  two  individuals  in  Australia,  for 
the  transmission  of  messages,  in  which  certain 
words  were  used  as  short  expressions  of  the 
names  and  addresses  of  the  principal  customers; 
and  the  defendants  were  described  as  agents  of 
the  telegram  company.  In  a  little  time  the 
parties-  quarrelled,  and  one  of  the  defendants 
came  to  England  to  carry  on  an  independent 
telegram  business  with  his  partner  in  Australia, 
and  sent  circulars  to  the  customers  of  the  tele- 
gram company,  mentioning  that  he  had  their 
cyphers.  On  motion  to  restrain  him  from  using 
the  cyphers : — Held,  that  there  was  nothing  con- 
fidential in  the  cyphers,  and  that  he  was  entitled 
to  use  them.  ReiUer's  Telegram  Company  v. 
Byron,  43  L.  J.,  Ch.  661. 

Privileged  Commonicatione  by  Telegram.] — 

When  a  communication,  libellous  in  itself,  but 
such  that  the  occasion  of  it  would  have  rendered 
it  privileged  if  made  by  letter  to  the  person  alone 
to  whom  it  was  addressed,  was  in  fact  made  by 
means  of  a  telegram,  it  is  not  privileged,  though 
made  bonft  fide,  because  the  mode  of  conveying 
the  information  necessarily  involves  publica- 
tion to  the  post-office  clerks ; — Held,  it  was  not 
less  a  publication  because  31  &  32  Vict.  c.  110, 
s.  20,  makes  the  disclosure  of  the  contents  of  a 
telegraphic  message  by  any  official  in  the  post- 
office  a  misdemeanor.  Williamson  v.  Freer,  9 
L.  R.,  C.  P.  393  ;  43  L.  J.,  C.  P.  161  ;  30  L.  T. 
332  ;  22  W.  R.  878. 

Communications  or  messages  transmitted 
through  telegraph  offices  are  not  privileged,  and 
the  clerks  transmitting  the  same  must  disclose 
their  contents  in  a  court  of  justice.  Waddell,  In 
re,  8  Jur.,  N.  S.  181,  Part  2  :  8.  P.,Ince.  In  re,  20 
L.  T.  421. 

Production  of  Telegrams — SnbpoBna  to  Post- 
office  Officials.] — On  a  subpoena  from  the  Court 
of  Bankruptcy  to  produce  all  telegrams  sent  by 


the  bankrupt  from  a  certain  date,  the  secretary  of 
the  post-office  was  ordered  to  produce  the  docu- 
ments sought  for,  the  court  intimating  that  such 
subpoenas  should  be  prepared  so  as  to  meet  the 
convenience  of  the  officials.  Smith  (^Thomas),  In 
re,  7  L.  R.,  Ir.  286. 


In  case  of  Election  Petitions.] — The  post- 


office  authorities  may  be  ordered  to  produce 
specified  telegrams.  Tomline  v.  Tyler,  44  L.  T.  187, 

Notice  of  Injunction  by,  how  made.] — Suffi- 
cient notice  of  the  granting  of  an  injunction 
may  be  given  by  telegi-am.  Langley,  Ex  parte, 
Smith,  Ex  parte,  Bhliop,  In  re,  13  Ch.  D.  110 ; 
49  L.  J.,  Bk.  1 ;  43  L.  T.  181  ;  28  W.  R.  174. 

Contracts  by  Telegram— Sufficiency  within 
Statute  of  Frauds.] — When,  in  answer  to  an  offer 
to  buy  land,  written  and  signed  instructions  of 
acceptance  are  given  in  the  usual  way  to  a  tele- 
graph company  to  be  telegraphed,  and  a  telegram 
is  sent  in  the  usual  way  in  accordance  therewith, 
there  is  a  sufficient  contract  in  writing  within 
the  Statute  of  Frauds.  Godtoin  v.  Francis,  5 
L.  R.,  C.  P.  121  ;  39  L.  J.,  C.  P.  121  ;  22  L.  T. 
338. 

B.  having  entered  into  a  contract  with  C,  the 
brother  of  the  defendant,  for  the  sale  of  hay, 
brought  an  action  against  the  defendant  for  not 
accepting.  The  judge  at  the  trial  admitted 
letters  and  telegrams  signed  by  C.  as  evidence 
against  the  defendant,  and  the  jury  found  for 
the  plaintiff  ; — Held,  that  there  was  sufficient 
evidence  of  the  authoritv,  and  that  the  two 
telegrams,  of  which  one  was  signed  in  C.  s 
name,  and  in  the  other  the  name  of  the  defen- 
dant was  not  mentioned  as  buyer,  together  con- 
stituted a  sufficient  memorandum  of  the  contract 
to  satisfy  the  Statute  of  Frauds,  on  the  ground 
that  the  defendant  might  be  treated  as  the  un- 
disclosed principal  of  C,  who  appeared  on  the 
telegrams  to  be  liable  as  principal.  McBlain  v. 
Cross,  25  L.  T.  804. 

Mistake  in  Telegram— EiFect  of.]— The 

defendant  wrote  a  message  for  transmission  by 
telegraph  to  the  plaintiff,  ordering  three  rifles. 
By  mistake  the  telegraph  clerk  telegraphed  the 
word  *'  the "  for  "  three  ; "  and  the  plaintiffs 
thereupon,  acting  upon  a  previous  communica- 
tion with  the  defendant  to  the  effect  that  he 
might  perhaps  want  as  many  as  fifty  rifles,  sent 
that  number  to  him.  He  declined  to  take  more 
than  three.  In  an  action  against  him  to  recover 
the  price  of  the  fifty  rifles  : — Held,  that  he  was 
not  responsible  for  the  mistake  of  the  telegraph 
clerk,  and  that  therefore  the  plaintiffs  were  not 
entitled  to  recover  the  price  of  more  than  three 
rifles.  HenTiel  v.  Pape,  6  L.  R.,  Ex.  7 ;  40  L.  J., 
Ex.  15  ;  23  L.  T.  419 ;  19  W.  R.  106. 

Revocation   of   Offer.] — The    defendant, 

being  possessed  of  warrants  for  iron,  wrote  from 
London  to  the  plaintiffs  at  Middlesborough 
asking  whether  they  could  get  him  an  offer  for 
the  warrants.  Further  correspondence  ensued, 
and  ultimately  the  defendant  wrote  to  the  plain- 
tiffs fixing  40,Y.  per  ton,  net  cash,  as  the  lowest 
price  at  which  he  could  sell,  and  stating  that  he 
would  hold  the  offer  open  till  the  following 
Monday.  The  plaintiffs  on  the  Monday  morning 
at  9.42  telegraphed  to  the  defendant:  "Please 
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wire  whether  you  would  accept  forty  for  delivciy 
over  two  months,  or  if  not,  longest  limit  you 
could  give."  The  defendant  sent  no  answer  to 
this  telegram,  and  after  its  receipt  on  the  same 
day  he  sold  the  warrants,  and  at  1.25  P.M.  tele- 
graphed to  plaintiffs  that  he  had  done  so.  Before 
the  arrival  of  his  telegram  to  that  effect,  the 
plaintiffs  having  at  1  p.m.  found  a  purchaser  for 
the  iron,  sent  a  telegram  at  1.34  p.m.  to  the 
defendant  stating  that  they  had  secured  his 
price.  The  defendant  refused  to  deliver  the 
iron,  and  thereupon  the  plaintiffs  brought  an 
action  against  him  for  non-delivery  thereof.  The 
jury  found  at  the  trial  that  the  relation  between 
the  parties  was  that  of  buyer  and  seller,  not  of 
principal  and  agent.  The  state  of  the  iron 
market  was  very  unsettled  at  the  time  of  the 
transaction,  and  it  was  impossible  to  foresee 
when  the  plaintiffs'  telegram  was  sent  at  9.42 
A.M.  how  prices  would  range  during  the  day  : — 
Held,  by  Lush,  J.,  that  under  the  circumstances 
the  plaintiffs'  telegram  at  9.42  ought  not  to  be 
construed  as  a  rejection  of  the  defendant's  offer, 
but  merely  as  an  inquiry  whether  he  would 
modify  the  terms  of  it,  and  that,  although  the 
defendant  was  at  liberty  to  revoke  his  offer 
befare  the  close  of  the  day  on  Monday,  such 
revocation  was  not  effectual  until  it  reached  the 
plaintiffs ;  consequently  the  defendant's  offer 
was  still  open  when  the  plaintiffs  accepted  it, 
and  the  action  was,  therefore,  maintainable. 
Cooke  V.  Oxlcy  (3  T.  R.  653)  discussed.  Steven- 
son V.  McLean,  5  Q.  p.  D.  346 ;  49  L.  J.,  Q.  B. 
701  ;  42  L.  T.  897  ;  28  W.  R.  916. 

5.  Liability  of  Company  to  pay  Rates 

AND  Taxes. 

Bating  Telegraph  Posts  and  Wires.] — A  vestry 
applied  by  mandamus  to  compel  the  postmaster- 
general  to  pay  poor  rates  upon  the  rateable  value 
of  telegraph  posts  and  wires,  as  fixed  by  an 
assessment  committee.  The  postmaster-general 
had  tendered  a  smaller  amount,  proportionately 
to  an  assessment  fixed  by  the  commissioners  of 
the  Treasury,  which  the  vestry  had  refused : — 
Held,  that  by  the  Telegraph  Acts,  1868  (31  &  32 
Vict.  c.  110),  and  1869  (32  &  33  Vict.  c.  73),  no 
duty  is  cast  u|)on  the  postmaster-general  to  pay 
the  rates  imposed  by  those  acts  ;  and  that  there 
is  no  remedy  by  mandamus  against  him  to 
enforce  the  payment  of  rates  fixed  by  an  assess- 
ment committee.  lieg.  (or  Marylebone  Vestry) 
V.  Postmaster- General,  28  L.  T.  337  ;  21  W.  R. 
459. 

An  electric  telegraph  company,  incorporated 
by  statute  for  transmitting  messages  between 
distant  places  by  means  of  electric  currents,  laid 
down  along  the  lines  of  a  railway  company  an 
apparatus  for  that  purpose,  on  terms  agreed  on 
between  the  companies.  This  apparatus  consisted 
of  posts  fixed  in  the  ground,  with  telegraphic 


company,  domiciled  in  Copenhagen,  had  three 
marine  cables  in  connection  with  Aberdeen  and 
Newcastle,  communicating  w^ith  the  telegraph 
lines  of  the  post-office  in  the  United  Kingdom. 
They  had  also  work-rooms  with  clerks  in  London, 
Newcastle,  and  Aberdeen.  Messages  from  this 
country  were  forwarded  over  the  lines  of  the 
post-office  and  the  cables  of  the  appellants  to 
Denmark,  and  thence  by  their  wires  and  the 
wires  of  foreign  governments  to  Russia,  China, 
Japan,  and  India.  The  total  charges  paid  for 
transmitting  such  messages  were  collected  by  the 
post-office,  who,  after  deducting  their  dues,  handed 
the  balance  to  the  appellants,  who  retained  the 
amount  due  to  them  for  the  transmission  of 
messages  over  their  cables  and  lines,  and  paid 
the  residue  to  the  various  governments  and  com- 
panies respectively  entitled  to  it.  No  profits 
were  made  by  the  appellants  from  the  trans- 
mission of  messages  over  the  land  lines  in  the 
United  Kingdom : — Held,  that  the  appellants 
must  be  taken  to  exercise  a  trade  in  the  United 
Kingdom  und6r  16  &  17  Vict.  c.  34,  s.  2,  Sched. 
D,  and  that  they  were  chargeable  to  income  tax 
on  the  balance  of  profits  or  gains  from  the 
receipts  in  this  country  from  the  transmission  of 
messages.  Erichsen  v.  Last,  8  Q.  B.  D.  414  ;  51 
L.  J.,  Q.  B.  86  ;  45  L.  T.  703  ;  30  W.  R.  301  ;  46 
J.  P.  367— C.  A.  Affirming  7  Q.  B.  D.  12  ;  50 
L.  J.,  Q.  B.  570  ;  45  L.  T.  285  ;  46  J.  P.  182. 

6.  Injuring  Pbopbbty  op  Company. 

Cables.] — A  ship's  anchor  got  entangled  with 
an  electric  cable,  and  the  cable  was  cut  by  order 
of  the  master: — Held,  that,  under  the  circum- 
stances, the  master  was  guilty  of  a  want  of 
nautical  skill,  and  that  the  Admiralty  Court  had 
jurisdiction  to  entertain  a  suit  against  the  ship, 
and  the  ship  was  condemned  in  damages  and 
costs.  The  Clara  Killam,  3  L.  R.,  Adm.  161  ; 
39  L.  J.,  Adm.  50  ;  23  L.  T.  27  :  19  W.  R.  26. 

The  plaintiffs  were  the  owners  of  a  telegraphic 
cable  lying  at  the  bottom  of  the  sea  between 
England  and  France.  The  defendants  were 
aliens,  and  their  ship,  while  sailing  upon  the 
high  seas  more  than  three  miles  from  the  English 
coast,  lowered  an  anchor,  and  injured  the  cable  : 
— Held,  that  the  court  would  presunie  that  the 
masters  of  ships  were  aware  of  the  existence  and 
situation  of  submarine  cables,  and  that  a  duty 
was  thereby  cast  upon  all  such  masters  of  ships 
to  manage  their  vessels  so  carefully  and  skilfully 
as  to  avoid  (if  possible,  in  the  exercise  of  reason- 
able piecaution)  injuring  these  cables.  Sub- 
marine Telegraphic  Company  v.  Dickson,  15 
C.  B.,  N.  S.  759 ;  33  L.  J.,  C  P.  139  ;  10  Jur., 
N.  S.  211 ;  10  L.  T.  32  ;  12  W.  R.  384. 


II.  TELEPHONE. 


their  working  or  position  interfered  with  the  |  patents  were  granted  m  1877  and  18/8,  consists 
operations  of  the  railway  .-—Held,  that  the  tele-  of  a  transmitter,  a  wire,  and  a  receiver,  wnen 
graph  company  was  rateable  in  the  parish  in  sounds  are  spoken  into  the  transmitter,  electric 
which  the  posts  were  fixed.     Electric  TiU  graph  \  currents  of  varj-ing  intensity  pass  along  the  wire 


Company  v.  Salford  (^Overseers),  11  Ex.  181  ;  24 
L.  J.,  M.  C.  146  ;  1  Jur.,  N.  S.  733. 

Foreign  Telegraph  Company  —  Inooxne  Tax, 
how   Chargeable.] — The    appellants,  a   foreign 


so  that  corresponding  or  equivalent  sounds  are 
heard  at  the  receiver,  and  two  persons  at  a  dis- 
tance can  thus  converse  with  one  another.  A 
company  leased  these  telephones  to  subscribers 
at  yearly  rents  which  produced  a  profit  to  the 
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company,  aiifl  arranged  tbe  wires  so  that  sub- 
Bcribers  could  converse  with  one  another  when 
put  into  communication  by  a  servant  of  tlie 
company  : — Held,  that  ICdison's  telephone  was  a 
"  telegraph  "  within  the  meaning  of  the  Telegraph 
Acts,  18t>3  and  1869,  although  the  telephone  was 
not  invented  or  contemplated  in  1869.  Attorney- 
General  V.  Editan  Telephone  Company,  6  Q.  B.  D. 
244  ;  50  L.  J.,  Q.  B.  145  ;  43  L.  T.  697  ;  29  W.  R. 
428. 

Held,  also,  that  a  conversation  through  the 
telephone  was  a  "message,"  or  at  all  events  a 
"communication  transmitted  by  a  telegraph," 
and  therefore  a  "  telegram  "  within  the  meaning 
of  those  acts  ;  and  that  since  the  company  made 
a  profit  out  of  the  rents,  conversations  held  by 
subscribers  through  their  telephones  were  in- 
fringements of  the  exclusive  privilege  of  trans- 
mitting telegrams  granted  to  the  postmaster- 
general  by  the  Act  of  1869,  and  were  not  within 
the  exceptions  mentioned  in  s.  5.    Ih, 


TENANT. 

See  LANDLORD  AND  TENANT. 
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L     IN  WHAT  ACTIONS. 

Upon  a  bare  covenant  for  the  payment  of 
money,  the  defendant  may  plead  a  tender. 
JohnsUm  v.  Clay,  1  Moore,  200  ;  7  Taunt.  486. 

So,  in  covenant  on  an  insurance  against  fire,  a 
tender  may  be  pleaded,  and  money  paid  into 
court  under  19  Geo.  2,  c.  37,  s.  7.  Solomon  v. 
Betvicke,  2  Taunt.  317. 

A  tender  before  action  is  not  pleadable  to  an 
action  for  unliquidated  damages.  Scarle  v.  Bar- 
rett,  4  N.  &  M.  200  ;  3  D.  P.  C.  13. 

An  acceptor  of  a  bill  of  exchange  cannot  plead 
a  tender  after  the  day  of  payment.  Dohie  v. 
Larkin,  10  Ex,  776. 


II.     BY  AND  TO  WHOM. 
I.  Agents,  Clerks,  or  Servants. 

To  Authorixed  Agent,  Ac,  ii  a  Good  Tender.] 

— A  tender  of  money  to  an  agent  or  a  servant, 
authorized  to  receive  payment,  is  a  good  tender 
to  the  creditor  himself.  Goodlatid  v.  Blewith,  1 
Camp.  477.    And  see  Anan.,  1  Esp.  349. 

No  Authority  to  Aocept.  ]  — A  tender  to  a  manag- 
ing clerk  is  good,  though  he  should  have  received 
orders  not  to  accept  it.  Muffatt  v.  Parsons,  1 
Marsh.  55 ;  S,  C.  nom.  Moffat  v.  Parsons,  5 
Taunt.  307. 

A  creditor  told  his  clerk,  previously  authorized 
to  receive  money,  not  to  receive  a  sum  if  offered 
him  by  a  certain  debtor,  for  that  he  had  put  it 
into  the  hands  of  his  attorney ;  and  the  clerk,  on 
tender  made,  refused  to  receive  the  money,  and 
assigned  the  reason  : — Held,  that  this  was  a  good 
tender  to  the  principal.    lb. 

Money  payable  as  a  composition  on  a  sum  due 
to  a  solicitor  for  costs  was  tendered  to  a  clerk  in 
his  oflSce,  who,  saying  that  the  solicitor  was  out, 
and  that  he,  the  clerk,  had  ''  no  instructions," 
refused  the  money  : — Held,  per  Lord  Coleridge, 
C.  J.,  that  the  clerk's  statement  did  not  amount 
to  a  disclaimer  of  his  authority  to  receive  the 
money ;  as  he  was  apparently  conducting  his 
master's  business  in  tne  office,  such  authority 
might  be  implied ;  and,  therefore,  the  tender 
was  good.  Per  Denman,  J.,  that  the  statement 
was,  in  effect,  a  disclaimer  of  authority  ;  the  case 
was,  therefore,  indistinguishable  from  Bingham 
V.  Allport  (1  Nev.  &  M.  398),  and  the  tender 
was  bad.  IVfirh  v.  Boniyig,  4  C.  P.  D.  143  ;  40 
L.  T.  484  ;  27  W.  R.  872. 

Where  a  person  demands  the  payment  of 
money  at  his  office,  such  demand  amounts  to 
a  special  authority  for  his  clerk  there  to  receive 
it;  therefore,  in  his  absence,  a  tender  to  the 
clerk  is  a  good  tender  although  he  states  that  he 
is  not  authorized  to  receive  the  money.  Kirton 
V.  Braithwaite,  1  M.  &  W.  310 ;  5  D.  P.  C.  101  ; 
2  Gale,  48. 

A  tender  made  to  the  managing  clerk  of  the 
plaintiff's  attorney,  who  at  the  time  disclaims 
authority  from  his  master  to  receive  the  debt,  is 
insufficient.  Bingham  v.  Allport,  1  N.  &  M. 
398. 

A.,  the  plaintiff's  attorney,  wrote  to  the  de- 
fendant, stating  that  a  debt  due  from  the  defen- 
dant to  the  plaintiff  "  must  be  paid  to  me  "  on 
the  next  day.  A  tender  was  made  on  the  next 
day  to  a  writing-clerk  of  A.,  in  A.'s  office,  who 
said  that  he  could  not  take  the  money,  as  A.  was 
out,  and  the  person  must  wait  till  he  came  in  : — 
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Held,  uot  a  good  tender,  as  not  being  made  to  a  there  saw  a  boy,  to  whom  he  tendered  the 
person  authorized  to  receive  money  ;  but,  that  amount  of  the  debt  only.  The  boy,  after  re- 
if  A.'s  letter  had  asked  payment  "  at  my  office,"   ferring  to  the  letter  book,  refused  to  accept  it, 


III.   BEFORE   ACTION   BROUGHT. 

Replication  to  Plea  of  Tender.] — It  is  no 
answer  to  a  plea  of  tender  before  the  commence- 
ment of  the  suit,  that  the  plaintiff  had,  before 
such  tender,  retained  an  attorney  and  instructed 
him  to  sue  out  a  writ  against  the  defendant, 
and  that  the  attorney  had  accordingly  applied 
for  such  writ  before  the  tender,  which  was 
afterwards  sued  out.  Briggs  v.  Calverly^  8 
T.  R.  629. 

Tender  before  Writ.]— The  plaintiff's  attorney, 
before  bringing  the  action,  wrote  to  the  defen- 
dant to  say.  that,  unless  the  debt,  together  with 
his  (the  attorney's)  charge  for  that  letter,  was 
paid  at  his  office  on  the  Wednesday  following,  at 
twelve  o'clock,  proceedings  would  be  commenced. 
On  the  Wednesday,  at  ten  o'clock,  an  agent  of 
the  defendant  went  to  the  attomev's  office,  and 


a  tender  to  any  person  in  the  office  who  was 
carrying  on  the  business  there  would  have  been 
sufficient.     Watson  v.  Hetheringtoiiy  1  C.  &  K. 

If  an  attorney  sends  a  letter  to  demand  pay- 
ment, and  the  debtor  makes  a  tender  to  him, 
that  is  a  good  tender,  unless  the  attorney  dis- 
claims his  authority  at  the  time  ;  and  if  the 
attorney  is  absent,  he  is  bound  by  the  acts  of 
those  whom  he  allo>vs  to  represent  him  at  his 
office.  Therefore,  after  such  a  letter  sent,  a 
tender  to  the  clerk  of  the  attorney  at  his  office 
(the  attorney  being  absent)  is  good.  Wilmot  v. 
Smith,  3  C.  &  P.  453  ;  M.  &  M.  238. 

Authority  of  Prinoipal  to  tender  Smaller 
Sum.] — ^A  tender  by  the  agent  of  a  debtor  of  the 
whole  sum  demanded  by  the  creditor,  by  pulling 
out  his  pocket-book,  and  offering,  if  he  would  go 
into  a  neighbouring  public-house,  to  pay  it, 
which  the  creditor  refused  to  take,  is  good, 
although  the  agent  is  only  authorized  by  the 
debtor  to  tender  a  sum  short  of  the  whole  sum 
demanded,  and  offered  the  rest  at  his  own  risk. 
Read  v.  Ooldring,  2  M.  &  S.  86. 

2.  Joint  ob  Sepabatb  Demands. 

If  A.,  B.  and  C.  have  a  joint  demand,  and  C. 
has  a  separate  demand  on  D.,  and  D.  offers  A.  to 
pay  him  both  the  debts,  which  A.  refuses,  with- 
out objecting  to  the  form  of  the  tender,  on 
account  of  his  being  entitled  only  to  the  joint 
demand,  D.  may  pl^d  this  tender  in  bar  of  an 
action  on  the  joint  demand,  and  should  state  it 
as  a  tender  to  A.,  B.  and  C.  Douglas  v.  Patrick, 
3  T.  R.  683. 

If  A.  is  indebted  to  several  persons  in  different 
sums  of  money,  and  when  they  are  all  assembled 
together  tenders  them  one  gross  sum  sufficient  to 
satisfy  all  their  demands,  which  they  refuse  to 
receive,  insisting  on  more  being  due,  this  is  a 
good  tender.    Black  v.  Smith,  Peake,  88. 

Where  a  party  has  separate  demands  for  un- 
equal sums  against  several  persons,  an  offer  of  one 
sum  for  the  debts  of  all  will  not  support  a  plea, 
stating  that  a  certain  portion  of  this  sum  was 
tendered  for  the  debt  of  one.  Strong  v.  Harvey, 
3Bing.  304;  II  Moore,  72. 


unless  the  charge  was  also  paid.  The  writ  was 
issued  at  eleven  o'clock  on  that  day  : — Held,  that 
this  was  a  good  tender.  Kirton  v.  Braithwaite, 
1  M.  k.  W.  310  :  5  D.  P.  C.  101  :  2  Gale,  48. 


IV.  MODE    OF  MAKING. 

1.  What  Money. 

Legal  Coin.] — ^A  tender  to  be  strictly  legal 
must  be  made  in  the  coin  of  the  realm,  and  tbe 
money  should  be  produced  ;  but  an  offer  in  fact 
may  be  made  equivalent  in  law,  by  waiver  of 
the  legal  requisites  of  a  strict  undeniable  tender, 
by  putting  it  on  a  ground  which  works  a  dispen-. 
sation.  Polglass  v.  Oliver,  2  C.  &  J.  15  ;  2  Tyr, 
89. 

Waiver  of  Objection.]— To  invalidate  a  tender, 
or  to  divest  an  offer  to  pay  of  the  legal  effect  of 
a  tender,  if  the  objection  is  to  the  medium  of 
the  offer  to  satisfy,  and  not  to  the  sum  offered, 
the  ground  of  the  rejection  must  be  stated,  or  it 
is  a  waiver  of  the  objection  of  insufficiency  in 
that  particular  respect,  and  it  cannot  afterwards 
be  taken  advantage  of  in  court,  on  the  score  of 
not  being  an  effective  legal  tender;  in  other 
words,  an  objection  on  a  point  of  fact  works  a 
waiver  of  objections  on  points  of  law.  >Such 
waiver  may  be  implied,  though  not  expressed. 
lb, 

2.  Bank  Notes  and  Cheques. 

Notes.] — Bank  notes  were  not  made  a  legal 
tender  by  37  Geo.  3,  c.  45.  Orighy  v.  Oakes,  2 
B.  &  P.  626. 


Not  Objected  to.]— Yet  a  tender  of  a 


Bank  of  England  note  was  good,  if  not  objected 
to  at  the  time.  Brown  v.  Saul,  4  Esp.  267 ; 
S.  P.,  Wright  v.  Read,  3  T.  R.  654. 

So  a  tender  of  a  country  bank  bill  will  be  good 
if  no  objection  is  made  to  it  on  that-  account. 
Lockyer  v.  Jones,  Peake,  180,  n. ;  S.  P.,  Tiley  v. 
Churtier,  2  C.  &  J.  16,  n. ;  Polglass  v.  Oliver,  2 
C.  &  J.  15  ;  2  Tyr.  89. 

Cheque— No  Objection  to.] — A  tender  made 
in  the  form  of  a  cheque  in  a  letter  is  a  good 
tender,  where  no  objection  is  made  to  the 
quality  but  only  to  the  quantum  of  the  tender  ; 
and  though  the  letter  contains  a  request  that  a 
receipt  may  be  sent  back,  yet  such  request  does 
not  vitiate  the  tender,  for  it  is  not  a  condi- 
tion. Jones  V.  Arthur,  8  D.  P.  C.  442  ;  4  Jur. 
859. 

3.  Production  of  Money. 

Is  Necessary.] — To  make  a  legal  tender,  there 
must  either  be  an  actual  offer  of  the  money  pro- 
duced, or  the  production  of  it  must  be  dispensed 
with  by  the  express  declaration  or  an  equiva- 
lent act  of  the  creditor.  Thomas  v.  Mva7is,  10 
East,  101. 

A  tender  is  not  good  where  the  money  is  not 
in  sight,  but  the  witness  supposed  it  was  in  a 
desk  and  never  saw  it  produced,  so  that  it  did 
not  appear,  that,  if  the  party  was  willing  to 
accept  the  money,  it  could  be  immediately  paid ; 
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the  money  should  be  at  hand  and  capable  of 
immediate  deliven-.  Olasscott  v.  Day^  5  Esp. 
48  ;  S,  P.,  Ilvxham  v.  Smith,  2  Camp.  21. 

If  a  party  tells  his  creditor  that  he  will  pay 
him  60  much,  and  puts  his  hand  into  his 
pocket  to  take  out  the  money,  but  before  he  can 
get  it  out  the  creditor  leaves  the  room,  and  the 
money,  consequently,  is  not  produced  till  he  is 
gone,  this  is  no  tender.  Leatlwrdale  v.  Sweep- 
itton/',  3  C.  &  P.  342. 

A  letter  from  a  solicitor  of  B.,  to  the  solicitor 
of  A.,  stating  his  willingness  to  pay  the  money 
due,  and  stating  "  Dr.  B.  now  tenders,"  &c.,  but 
not  actually  tendering  the  amount,  does  not 
amount  to  a  tender,  although  A.*s  solicitor 
treated  it  as  a  tender,  and  wrote,  in  answer,  "  I 
decline  your  tender,  and  shall  file  a  bill." 
Poicney  v.  Plombcrg,  14  Sim.  179  ;  13  L.  J.,  Ch. 
450  ;  8  Jur.  746. 

What  is  Sufficient  ProcLuotion.]— Where  the 
plaintiff  disputes  the  quantum,  to  prove  a  tender 
some  money  must  be  proved  to  have  been  pro- 
duced, though  it  is  not  necessaiy  to  prove  the 
exact  sura.     l>ickin^on  v.  Sh^e,  i  Esp.  68. 

Where  a  person  offers  a  sum  of  money,  by  way 
of  tender,  and  states  the  precise  sum  he  so  offers, 
which  he  holds  in  his  hand,  it  is  a  sufficient 
tender,  although  it  is  twisted  up  in  bank  notes 
and  not  shewn  to  the  party.  Alexander  v. 
Brown,  1  C.  &  P.  288. 

Where  the  defendant  ordered  A.  to  pay  the 
plaintiff  71.  12^.,  and  the  clerk  of  the  plaintiff's 
attorney  demanded  8Z.,  on  which  A.  said,  that  he 
was  only  ordered  to  pay  71. 12*.,  which  sum  was 
in  the  hands. of  B.,  and  B.  put  his  hand  to  his 
pocket,  with  a  view  of  pulling  out  his  pocket- 
book  to  pay  71.  12«.,  but  did  not  do  so,  by  the 
desire  of  A. ;  but  B.  could  not  say  whether  he 
had  that  sum  about  him,  but  swoie  that  he  had 
it  in  his  house,  at  the  door  of  which  he  was 
standing  at  the  time  : — Held,  that  this  was  not 
a  legal  tender,  as  the  money  should  have  been 
produced  to  the  attorney's  clerk.  Krauit  v. 
Arnold  J  7  Moore,  59. 

Produetion  Waived— By  what  Means.] — If  at 

an  interview  between  the  plaintiff  and  the 
defendant,  when  the  defendant  is  willing  to  pay 
10/.,  a  third  person  present  offers  to  go  up  stairs 
and  fetch  that  sum,  but  is  prevented  by  the 
plaintiff's  saying  "  he  cannot  take  it ; "  such 
offer  is  a  good  tender  ;  and  although  the  defen- 
dant did  not  at  the  time  take  notice  of  what  was 
done,  yet  his  pleading  it  afterwards  is  a  sufficient 
ratification  of  the  act.  Harding  v.  Davis,  2  C. 
&  P.  77. 

Where  a  vendor  admits  it  would  be  fruitless, 
a  tender  is  unnecessarv.  Jackson  v.  Jacob,  3 
Bing.  N.  C.  869 ;  5  Scott,  79  ;  3  Hodges,  219. 

Where  the  creditor  insists  on  more  being 
due,  it  is  not  necessary  to  produce  the  money 
tendered.    Black  v.  Smith,  Peake,  88. 

On  a  plea  of  tender  of  II.  12/».  hd,,  the  jury 
found  specially,  that  the  defendant's  attorney 
called  on  the  plaintiff,  and  said,  "  I  ccme  to 
pay  you  IZ.  \2s.  hd.,  which  the  defendant  owes 
you  ; "  that  the  attorney  put  his  hand  into  his 
pocket,  but  did  not  produce  the  money  ;  the 
plaintiff  said,  "  I  cannot  take  it,  the  matter  is 
now  in  the  hands  of  my  attoniey : " — Held, 
that  such  finding  did  not  warrant  a  judgment 
for  the  defendant.     Finch  v.  Brovk,  1  Scott, 


70 ;  2  Scott,  511  ;  1  Bing.  N.  C.  253 ;  2  Hodges, 
97. 

In  an  action  for  non-delivery  of  a  cargo,  it  was 
proved  that  a  larger  sum  was  demanded  for 
freight  by  the  master  than  was  due,  and  that 
the  demand  was  so  made  as  to  amount  to  an 
announcement  by  the  master,  that  it  was  useless 
to  tender  a  smaller  sum,  as  it  would  be  refused  : 
— Held,  that  these  facts  amounted  to  a  dispensa- 
tion of  a  tender.  The  Norway,  B.  &  L.  404  ;  3 
Moore,  P.  C.  C,  N.  S.  245  ;  11  Jur.,  N.  S.  892  ;  13 
L.  T.  50  ;  13  W.  R.  1085. 

A  trader  who,  under  a  trader  debtor  summons, 
served  under  12  &  13  Vict.  c.  106,  s.  81,  had 
signed  an  admission  of  a  debt,  went  to  his 
creditor  with  the  amount  of  it  in  his  pocket  in 
money,  and  told  the  creditor  that  he  had  come 
for  the  purpose  of  paying  that  amount.  The 
creditor  said  it  was  of  no  use,  as  it  was  too  late, 
and  that  the  debtor  must  see  the  creditor's 
attorney : — Held,  that  the  production  of  the 
money  was  dispensed  with,  and  that  there  was  a 
good  tender.  Dank*,  Ex  parte,  2  De  6.,  M.  &  G. 
936  ;  22  L.  J.,  Bk.  73. 

4.  Kequibing  Chaxqe. 

If  Change  required,  no  Tender.] — A  plea  of  a 
tender  of  201.  is  supported  by  evidence  of  the 
tender  of  a  larger  sum,  though  such  larger  sum 
was  tendered  as  the  sum  which  the  creditor  was 
to  rcceive,  and  not  as  the  sum  out  of  which  he 
was  to  take  the  20/.  Dean  v.  James,  1  N.  &  M. 
303  ;  4  B.  &  Ad.  547. 

Where  a  defendant  tendered  seven  sovereigns 
in  payment  of  a  demand  of  6?.  17*.  6rf.,  and  said 
to  the  plaintiff,  "  There,  take  your  demand,"  and 
at  the  same  time  delivered  a  counter-claim  upon 
the  plaintiff  of  1/.  5*.,  who  said,  "  You  must  go 
to  my  attorney : " — Held,  that  this  was  not  suffi- 
cient to  support  a  plea  of  tender  to  an  action  for 
6Z.  \7s.  %d,  Brady  v.  Jones,  2  D.  &  R.  305. 
And  see  Holland  v.  Phillips,  6  Esp.  46. 

A  tender  of  a  larger  sum,  requiring  change, 
is  not  a  good  tender  of  a  smaller  sum.  Robinson 
V.  Cook,  6  Taunt.  336. 

A  plea  of  tender  of  a  half-year's  rent  simply, 
is  not  supported  by  evidence  of  a  tender  of  the 
half-year's  rent,  requiring  the  lessor  to  get  change 
and  pay  back  the  property  tax.    lb. 

It  is  not  a  good  tender  of  a  fractional  sum  for 
the  debtor  to  offer  the  creditor  a  bank-note  to  a 
larger  amount,  and  to  desire  him  to  take  out  of 
that  the  sum  to  be  paid.  Betterbee  v.  Davis,  3 
Camp.  70. 

Waiver  by  Claiming  More.]— A  tender  of  21. 
to  pay  IZ.  13*.  is  good,  if  the  plaintiff  objects  to 
receive  it  only  because  he  is  entitled  to  a  larger 
sum,  and  not  on  the  ground  that  he  has  no 
change.     Cadman  v.  Lvhbvck,  5  I).  &  R.  289. 

Where  the  defendant,  who  owed  the  plaintiff 
108Z.  for  principal  and  interest  on  two  promissoiy 
notes,  in  consequence  of  an  application  from  the 
plaintiff's  attorney  for  the  amount,  sent  a  person 
to  the  attoniey,  who  told  him  he  came  to  settle 
the  amount  due  on  the  notes,  and  desired  to  be 
informed  what  was  due,  and  laid  down  150  sore- 
reigns  on  a  desk,  out  of  which  he  desired  the 
attorney  to  take  the  principal  and  interest,  but 
the  attorney  refused  to  do  so,  unless  a  shop  ac- 
count, due  from  the  plaintiff  to  the  defendant, 
was  fixed  at  a  certain  amount : — Held,  that  this 
was  a  good  tender  of  the    108/.     Bcxans  v. 
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Mees,  5  M.  &  W.  306  ;  7  D.  P.  C.  510 ;  3  Jar. 
608. 

A  tender  of  a  bank-note  in  payment  of  a  frac- 
tional sam  is  good,  if  the  creditor  objects  to  re- 
ceive it  merely  on  the  ground  of  the  sum  offered 
to  be  paid  being  less  than  the  sum  claimed,  al- 
though the  creditor  is  required  to  return  the 
difference  between  the  bank-note  and  the  frac- 
tional sum.    Saunders  v.  Graham^  Gow,  111. 


5.  Demand  op  a  Receipt. 

Proyiding  Stamp  for — Condition.  ]~A  tender 
must  be  unconditional,  and  of  the  precise  sum 
due  ;  therefore  a  plea  of  tender  is  not  supported 
by  evidence  that  the  defendant  took  a  sum 
of  money  out  of  his  pocket,  and  said  to  the 
plaintiff,  "  If  you  will  give  me  a  stamped  receipt, 
I  will  pay  you  the  money ; "  as  by  43  Geo.  3, 
c.  126,  s.  4,  the  person  from  whom  the  money  is 
due  may  require  the  person  receiving  to  give 
him  a  receipt  and  pay  the  amount  of  the  stamp 
duty,  and,  if  he  refuses  to  do  so,  he  is  liable  to  a 
penalty.    Lahig  v.  Meader,  1  C.  &  P.  257. 

Going  with  money  in  hand  to  make  a  tender, 
and  demanding  "  whether  the  creditor  has  a  re- 
ceipt stamp,"  and  receiving  an  answer  in  the 
negative,  without  an  actual  offer  of  the  money, 
will  not  support  a  tender.  Hyder  v,  Tomnaend 
(^Lord;),  7  D.'&  R.  119. 

Where  a  creditor,  on  a  tender  being  made,  re- 
fused to  receive  the  money,  on  account  of  more 
being  due : — Held,  that  he  could  not  afterwards 
object  to  the  tender,  on  the  ground  that  the  party 
making  it  required  a  receipt.  Ilichardson  v. 
Jackson,  8  M.  &  W.  298  ;  9  D.  P.  C.  715  ;  S,  P., 
Cole  V.  Blake ^  Peake,  179. 

Where  a  sufficient  tender  is  made  in  a  letter 
which  requests  that  a  receipt  may  be  sent  back, 
such  request  does  not  vitiate  the  tender,  for  it  is 
not  a  condition.  Jones  v.  Arthur^  8  D.  P.  C. 
442  ;  4  Jur.  859. 

Demand  of  Beceipt  in  Fall.] — Issue  was  joined 
upon  a  plea  of  tender  of  it.  \&s.  Sd,  It  was 
])roved  that  the  defendant's  witness  tendered 
that  sum  to  the  plaintiff,  observing,  "  I  offer  you 
71.  IBs.  Sd.j  as  the  balance  of  35Z.,  and  I  demand 
a  receipt  in  full."  The  plaintiff  refused  to  re- 
ceive it,  alleging  that  the  amount  was  insufficient : 
— Held,  a  conditional  and  therefore  an  invalid 
tender.  Foord  or  Ford  v.  Koll,  2  D.,  N.  S.  617  ; 
12  L.  J.,  C.  P.  2. 

A  tender  of  a  quarter's  rent,  coupled  with  a 
demand  of  a  receipt  to  a  particular  day,  the  con- 
test between  the  parties  being  whether  one  or 
two  quarters'  rent  were  due,  is  not  a  valid  tender. 
Fhich  V.  Miller,  5  C.  B.  428. 

If  a  person  tenders  money,  but  will  not  pay  it 
unless  the  person  to  whom  it  is  tendered  will 
give  him  a  receipt  in  full  of  all  demands,  such  a 
tender  is  bad.  Griffith  v.  Hodges^  1  C.  &  P. 
419  ;  S.P.,  Glaseott  v.  Day,  6  Esp.  48. 

A  tender  is  not  good  where  the  debtor  at  the 
time  I'equired  the  creditor  to  sign  a  receipt,  which 
expressed  that  the  sum  tendered  was  the  balance 
due.     Ifigham  v.  Baddely,  Gow,  213. 

6.  Must  be  Unconditional. 

A  tender  to  be  good  must  not  be  clogged  with 
a  condition.    Jennings  v.  Major.  8  C.  &  P.  61. 
The  attorney  of  A.  put  down  18Z..  and  said  to 


the  other  party,  "  I  tender  you  18^.  for  Mr.  M.:'* 
— Held,  that  this  was  a  good  tender.    Ih. 

A  tender  to  be  good  must  be  unconditional, 
so  that  if  the  creditor  takes  the  money,  and 
there  is  more  due,  he  may  still  bring  an  action 
for  the  residue,  Mitehdl  v.  Xing,  6  C.  &  P. 
237.     And  see  cases  s^i])ra. 

Qnestions  for  Jury.] — A  defendant  made  a 
tender  in  these  terms  :  "  I  have  called  to  tender 
%l.  in  settlement  of  the  account."  The  judge 
thought  this  a  conditional  tender,  but  the  jury 
found  for  the  defendant  :— Held,  that  it  was 
for  the  jury  to  determine  the  meaning  of  the 
language  used,  and  that  the  construction  was 
not  a  question  of  law.  Eckstein  v.  Reynolds, 
7  A.  &  E.  80  ;  2  N.  &  P.  256. 

The  question,  as  to  whether  a  tender  was  made 
conditionally  or  not,  is  for  the  jury,  Marsde^ti  v. 
Goole,2  0.k.K.m. 

Tender  in  Fnll  Discharge.]— If  ten  sovereigns 
are  offered  to  a  person,  and  he  is  told  that  he  may 
**  take  those  ten  sovereigns  in  full  of  his  demand," 
that  is  not  a  good  tender.  Cliemiiuint  v.  Thorn- 
toil,  2  C.  &  P.  50. 

An  offer  of  a  certain  sum  in  full  of  a  demand 
is  not  a  legal  tender.  Strong  v.  Harvey,  3  Ring. 
304;  11  Moore,  72. 

An  offer  to  pay  a  sum  of  money  to  be  accepted 
as  the  whole  balance  due,  where  a  larger  sum  is 
claimed,  does  not  amount  to  a  legal  tender. 
Brans  v.  Jvdkins,  4  Camp.  166. 

Where  a  plaintiff  offered  to  take  a  sum 
tendered  in  part  of  his  demand,  and  the  defen- 
dant would  only  allow  him  to  take  it  "  as  a  set- 
tlement :" — Held,  not  a  good  tender.  Mitchell 
V.  King,  6  C.  &  P.  237. 

If  a  person  puts  down  a  sum  of  money,  and  the 
creditor  offers  to  take  it  in  part,  and  the  debtor 
will  not  allow  him  to  do  so,  saying  that  no 
more  is  owing ;  this  is  not  a  good  tender,  because 
a  person  tendering  money  should  tender  it  with- 
out making  any  terms,  and  leaving  it  open  for 
one  party  to  say  that  more  was  due,  and  to  the 
other,  that  the  sum  tendered  was  sufficient. 
Peacock  v.  Diekerson,  2  C.  &  P.  51,  n. 

Creditor  does  not  make  Admission  if  Tender 
Valid.] — In  support  of  a  plea  of  tender,  the  evi- 
dence of  the  witness  was,  "  I  went  to  the  plaintiff, 
and  told  him  I  came  with  the  amount  of  Oliver's 
(the  defendant's)  bill.  The  plaintiff  said  he 
would  not  take  it ;  it  was  not  his  bill.  I  offered 
it  to  him  as  the  amount  of  his  bill :" — Held, 
that  this  tender  was  good,  and  that  the  plaintiff 
might  have  accepted  the  amount  without  there- 
by making  any  admission  that  no  more  was 
due.  Uenwood  v,  Oliver,  1  G.  &  D,  25 ;  1  Q.  B. 
409. 

A  tender  of  a  less  sum  than  is  due,  accom- 
panied with  a  statement,  "  that  it  is  more  than 
was  due,  but  that  the  plaintiff  might  take  it  all," 
is  a  good  tender  of  the  amount  offered.  Thorpe 
V,  Burgess,  8  D.  P.  C.  603. 

The  acceptance  of  such  a  tender  does  not  pre- 
clude the  party  accepting  it  from  proceeding  for 
the  remainder  of  his  claim.    Ih. 

If  a  person  offers  a  sum,  "  as  all  that  is  due," 
that  is  not  a  good  tender.  A  party  by  accepting 
a  sum  properly  tendered,  does  not  thereby  com- 
promise his  claim  to  a  larger  sum,  which  he 
would  do  if  he  took  a  sum  offered  "  as  all  that 
was  due."    Sutton  v.  Hawkins,  8  C.  &  P,  259. 
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A  tender  is  not  vitiated  by  the  person  making 
it  saying,  at  the  time  of  making  it,  that  it  was 
all  the  debtor  considered  to  be  due.  Hobinwn  v. 
Ferredav,  8  C.  &  P.  752. 

A  good  tender  cannot  be  made  in  terms  which, 
by  taking  the  money,  would  cause  the  other 
party  to  made  an  admission.  Ha^tingg  (Marquin) 
V.  Thorley,  8  C.  &  P.  573. 

If  a  person  in  tendering  a  sum  of  money  says, 
"  I  tender  you  21Z.  in  payment  of  the  half -year's 
rent  due  at  Lady-day  last,"  this  will  make  the 
tender  bad,  because,  by  accepting  the  money,  the 
other  party  would  admit  that  the  sum  was  the 
amount  of  half  a  year's  rent.    Jb. 

A  tender  is  valid  if  it  implies  merely  that  the 
party  offers  a  given  sum  as  being  all  that  he 
admits  to  be  due,  but  if  it  implies  also  that  if 
the  other  party  takes  the  money  he  is  required 
to  admit  that  no  more  is  due,  the  tender  is 
conditional  and  insufficient.  Bowen  v.  Owen^  11 
Q.  B.  130 ;  17  L.  J.,  Q.  B.  6  ;  11  Jur.  972. 

A  tenant  sent  to  his  landlord  26/.  with  a  letter, 
in  these  words ;  "  I  have  sent  with  the  bearer 
26Z.  to  settle  one  year's  rent  of  Nant-y-pair." 
The  landlord  refused  to  take  it,s.iying  that  more 
was  due : — Held,  a  good  tender.     lb. 

The  plaintiff  tendered  rent  to  the  defendants, 
his  landlords,  with  the  words,  *'Here  is-  your 
quarter's  rent :" — Held,  that  this  did  not  require 
the  landlord  to  make  any  admission  as  to  the 
amount  due,  as  a  condition  of  its  receipt,  and  was 
therefore  a  good  tender.  Jones  v.  Bridgman,  39 
L.  T.  500. 

A  tender  of  a  certain  sum  as  being  "  all  that 
is  due,"  is  bad.  Field  v.  Xeioport,  <Jv.,  Railway 
Compajiy^  infra. 

Waiver  by  saying  that  Money  not  Enough.] — 

Where  it  was  proved  that  an  agent  of  the  defen- 
dant had  gone  to  the  plaintiff  and  had  offered 
him  il,  "in  full  discharge  of  his  account,"  and 
the  question  of  the  meaning  of  these  words  was 
not  left  to  the  jury,  but  a  verdict  was  directed  to 
be  entered  for  the  plaintiff: — Held,  that  the 
tender  was  sufficient,  the  plaintiff  having  offered 
no  objection  at  the  time  it  was  made,  either  to 
its  form,  or  that  he  was  called  upon  to  accept 
the  sum  tendered  in  full  discharge,  but  rejecting 
it  simply  on  the  ground  that  the  money  was  not 
enough.  Bull  v.  Park^,  2  D.,  N.  S.  345  ;  12 
L.  J.,  Q.  B.  93  ;  7  Jur.  282. 

7.  Undeb  Pbotest. 

Validity.] — ^A.  demanded  20Z.  as  rent  due  from 
B.,  and  B.  having  claimed  deductions  which  A. 
would  not  allow,  B.  then  put  down  twenty 
sovereigns,  and  said,  "  I  tender  you  20Z.  under 
protest :" — Held,  a  good  tender,  as  this  was  not 
a  conditional  tender,  the  words  "  under  protest " 
merely  importing  that  B.  did  not  acquiesce  in 
the  demand  of  A.,  and  did  not  mean  to  preclude 
himself  from  recovering  the  money  back  again 
if  he  could.     Manning  v.  Lnjin^  2  C.  &  K.  13. 

An  offer  to  pay  under  protest  the  sum  claimed 
is  a  good  tender.  Scott  v.  Uxhridge  and  BieJt- 
vianstvorth  Builtcay  Company^  1  L.  R.,  C.  P. 
596  ;  35  L.  J.,  C.  P.  293  ;  12  Jur.,  N.  S.  602  ;  14 
W.  R.  893. 

A  tender  accompanied  bv  a  protest  is  valid. 
Stceney  v.  Smith,  7  L.  K.,  Eq.  324  ;  38  L.  J.,  Ch. 
446. 

A  shareholder  in  a  company  formed  for  work- 
ing certain  patents  owed  407.  to  the  company  in 


'  respect  of  calls  on  his  shares.    He  sent  a  cheque 
for  that  amount  to  the  secretary,  along  with  a 
letter,  which   began  thus ; — "  Herewith   I  for- 
ward a  cheque  for  40Z.,  being  the  amount  of  the 
call  made  upon  me  for  twenty  shares  which  I 
hold  in  the  company."    Then  followed  a  protest 
against  the  payment,  on  the  ground  that  certain 
patents  which  had  been  sold  to  the  company 
.  were  invalid  ;  and  the  letter  concluded  in  these 
■  terms  : — "  I  request  that  you  will  enter  this  my 
I  protest  in   the  records  of    the    company,   and 
I  further,  that  this  money  be  held  in  trust  by  the 
,  directors  (each  of  whom  I  shall  hold  responsible 
;  for  re-payment  of  the  same)  until  the  question 
'  of  the  vendor's  patent  rights  has  been  settled  :" 
I  — Held,  that  this  was  a  good  tender  of  payment, 
'  and  that  the  concluding  words  of  the  letter 
imposed  no  obligation  or  liability  on  the  direc- 
tors,   lb. 

8.  Entire  Demai^ds. 

Two  8am8  Due.] — A  demand  of  a  certain  sum, 
made  up  of  two  sums,  claimed  on  two  distinct 
grounds,  is  not  a  demand  of  either.  Field  v. 
ycu'jwrt,  ^•c,  Railway  Comjyany,  3  H.  &  N. 
409  ;  27  L.  J.,  Ex.  396. 

Therefore,  where  a  railway  company,  entitled 
to  distrain  for  tolls,  demanded  a  sum  in  gross, 
made  up  of  two  sums,  the  one  due  for  tolls,  the 
other  not  so  due,  and  the  party  tendered  the 
amount  due  for  tolls  as  being  all  that  was  due : — 
Held,  that  the  company  was  not  entitled  to  dis- 
train, but  was  not  precluded  by  the  tender  from 
recovering  the  toll,     2  b. 

A  tender  of  part  of  an  entire  demand  is  in- 
operative. Dixon  V.  Clarke i  5  C.  B.  365  ;  5  D. 
&L.  155;  16L.J.,  C.  P.  237. 

And  a  tender  of  part  of  a  debt  is  not  made  valid 
by  the  debtor  having  a  set-off  for  the  balance. 
Scarles  v.  Sadgrore,  5  El.  &  Bl.  639  ;  25  L.  J., 
Q.  B.  15  ;  2  Jur.,  N.  S.  21. 

If  A.  demands  from  B.  U.  7*.  for  several 
matters,  including  lOiS.  for  a  particular  service 
performed  by  A.,  and  B.  tenders  Ids.  6d.,  this 
will  not  support  a  plea  of  tender  of  lOs.  on  ac- 
count of  such  service.  JIardingham  v.  Allen, 
5  C.  B.  793  ;  17  L.  J.,  C.  P.  198  ;  12  Jur.  584. 

9.  Waiver. 

Pleading.]— A  declaration  stated  an  agreement 
by  the  defendants  to  repair  the  plaintiff's  ship 
for  a  reasonable  price  to  be  charged  by  them  to 
the  plaintiff,  and  upon  completion  to  redeliver 
the  ship  to  the  plaintiff  upon  payment  of  such 
price  so  to  be  charged.  That  the  repairs  were 
completed,  and  the  plaintiff  was  ready  and  will- 
ing to  pay  the  defendants  such  price  as  aforesaid, 
whereof  they  had  notice.  Breach,  that  they  did 
not  charge  a  reasonable  price,  but  demanded  an 
ejcorbitant  sum  as  the  price  of  the  repairs,  and 
gave  notice  to  the  plaintiff  that  they  would  not 
redeliver  the  ship  until  payment  thereof,  and 
detained  the  ship  after  she  was  completed  until 
payment  of  the  exorbitant  sum.  Plea,  no  tender 
of  a  re  asonable  price,  or  of  any  sum  in  respect 
thereof.  Replication,  waiver  of  the  tender : — 
Held,  that  the  declaration  was  good  and  the  plea 
bad.  By  the  terms  of  the  agreement  the  de- 
fendants were  bound  to  deliver  their  bill  of 
reasonable  charges,  and  the  plaintiff  was  relieved 
from  the  necessity  of  making  a  tender.     Watxtm 
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V.  Pjarxvn,  9  Jur.,  N.  S.  501  ;  8  L.  T.  395  ;  11 
W.  R.  702. 

Held,  also,  that  the  replication  was  good,  and 
not  a  departure  in  substance.    Ih,^ 

See  aUo  case*  in  preceding  suh-heads, 

V.  DEMAND  AFTER  TENDER. 

Demand  miut  be  of  Exact  Sum.]  —  If  the 
plaintiff  replies  a  subsequent  demand  and  re- 
fusal, it  is  incumbent  on  him  to  prove,  that, 
after  the  tender  admitted  in  the  pleadings,  he 
demanded  of  the  defendant  the  exact  sum  speci- 
fied as  having  been  before  tendered  and  refused. 
Spyhey  v.  Hide.  1  Camp.  181. 

Where,  to  a  declaration  on  a  bill  of  exchange 
for  10/.  4*.  the  defendant  pleaded  non  assumpsit 
as  to  all  except  U.  Is.  6d.,  and  as  to  that  a  tender, 
with  an  averment  that  the  defendant  was  always 
ready  and  willing  to  pay  the  same  ;  and  the  plain- 
tiff replied,  that  the  defendant  was  not  always 
ready  and  willing  to  pay  the  said  sum,  and  a 
demand  thereof  after  the  cause  of  action  accrued, 
and  before  the  tender,  and  issue  was  taken  thereon; 
and  on  its  being  proved  that  the  defendant  had 
paid  71.  on  account  of  the  bill,  and  had  tendered 
3Z.  is.,  a  verdict  was  found  for  him  : — Held,  that 
the  replication  was  not  supported  by  proof  of  a 
demand  of  the  whole  debt  due,  but  could  only  be 
supported  by  proof  of  the  demand  of  the  precise 
sum  tendered.  Rivers  v.  Griffiths,  1  D.  &  R. 
515  J  6  B.  &  A.  630. 

By  whom  Demand  Made.] — Where  the  issue 
is  on  a  subsequent  demand  and  refusal  to  a  plea 
of  tender,  the  demand  of  the  debt,  to  do  away 
the  effect  of  the  tender,  must  be  by  some  one 
authorized  to  receive  it,  and  to  give  the  debtor  a 
discharge.  Coles  v.  Bdl,  1  Camp.  478,  n. ;  S.  P., 
Coore  V.  Callaway ,  1  Esp.  116. 

This  principle  applies  even  in  replevin.  Pimm 
V.  Orevill,  6  Esp.  95. 

To  whom  Demand  Made.] — ^Aftcr  a  tender  of 
what  is  due  from  two  persons  on  a  joint  contmct, 
a  subsequent  application  to  one  of  them  is  suffi- 
cient to  support  a  replication,  that  the  plaintiff 
subsequently  demanded  payment  from  both. 
Peirse  v.  Bowles,  1  Stark.  323. 

ETidenoe  of  Demand.] — A  letter  demanding 
payment  of  a  debt  sent  to  the  defendant's  house, 
and  to  which  an  answer  is  returned  that  the 
demand  should  be  settled,  is  sufficient  evidence 
of  a  demand,  on  the  issue  of  a  subsequent  de- 
mand and  refusal  to  a  plea  of  tender.  Hay  ward 
V.  Hague,  4  Esp.  93. 

VI.  PLEADINGS. 

Joinder  of  Pleas.] — A  plea  of  tender  ought  not 
to  be  joined  with  a  plea  containing  a  denial  of 
the  right  of  action  for  the  same  sum.  Dobie  v. 
Larkin,  10  Ex.  776. 

Pleaa — ^Validity.] — A  plea  of  tender  pleaded 
to  the  common  counts  is  good  in  the  usual  form, 
alleging  the  defendant  to  have  always  been  ready 
and  willing  to  pay,  and  before  the  commence- 
ment of  the  action  to  have  tendered  the  money. 
Stnlth  V.  Idaimers,  5  C.  B.,  N.  S.  032  ;  28  L.  J., 
C.  P.  220  ;  5  Jur.,  N.  S.  549. 

Action  for  goods  sold.  Pleas  :  as  to  all  the  sums 


demanded,  except  6Z.  16«.  10</.,  nunquam  indebita- 
tus; as  to  \l.  14,*.  M.,  parcel  of  the  bl.  16«.  10^., 
a  set-off  ;  as  to  the  residue,  that  is,  4Z.  2«.  2d.,  that 
the  defendant,  when  the  same  became  due,  was 
and  has  ever  since  been  ready  to  pay  the  same  ; 
and  that  after  it  became  due,  he  was  ready  to 
tender,  and  offered  to  tender,  the  same,  but  the 
plaintiff  dispensed  with  an  actual  tender,  because 
the  matter  was  in  the  hands  of  his  attorney,  and 
the  defendant  brings  the  money  into  court,  ready 
to  be  paid  to  the  plaintiff  : — Held,  that  this  was 
an  informal  plea  of  tender,  not  a  plea  of  payment 
into  court,  and  the  plaintiff  having  taken  the 
money  out  of  court,  and  entered  a  nolle  prosequi, 
the  defendant,  who  had  succeeded  on  the  other 
issues,  was  entitled  to  judgment  on  the  whole 
record.     Turner  v.  Crossky,  3  M.  &  W.  43. 

In  an  action  against  the  acceptor  of  a  bill  of 
exchange,  he  pleaded,  that,  after  the  bill  of  ex- 
change became  due,  he  tendered  the  plaintiff 
the  amount  thereof,  together  with  interest  for  the 
same  from  the  day  it  became  due,  and  that  the 
defendant  has  always,  from  the  time  when  the 
bill  became  due,  been  still  as  ready  to  pay  the 
amount  of  the  bill  with  interest  as  aforesaid  : — 
Held,  that  the  meaning  of  a  plea  of  tender  is,  that 
the  defendant  hss  always  been  ready  to  perform 
his  contract,  and  that  the  plea  therefore  was  bad 
upon  special  demurrer.  Poole  v.  CromjHonj  5  D. 
P.  C.  468  ;  S.  C,  nom.  Poole  v.  Timbridge,  2  M. 
&  W.  223  ;  S.  P.,  Hums  v.  Peploe,  8  East,  168. 

Beplioatione— y&lidity.] — Action  by  payee 
against  the  maker  of  a  promissory  note  for 
lol.  9«.  id.,  payable  on  demand,  averring  a 
demand  on  a  particular  day.  Plea,  as  to  3/., 
parcel,  &c.,  a  set-off,  due  at  the  time  when  the 
note  was  demanded,  and  ever  since  ;  and  as  to 
12/.  ^s.  id.,  residue,  &c.,  that  at  the  time  of  the 
demand  the  defendant  tendered  the  plaintiff 
12/.  9s.  id.,  and  has  always  from  the  time  of 
making  his  promise,  as  to  12/.  9*.  id.,  been  ready 
and  willing  to  pay  that  sum,  and  now  brings  the 
same  into  court ;  replication  to  the  first  plea,  a 
traverse  that  any  set-off  was  due  at  the  com- 
mencement of  the  suit ;  to  the  second,  that,  before 
making  the  alleged  tender,  and  before  and  at  the 
time  of  making  the  demand  and  refusal  herein- 
after mentioned,  a  larger  sum  than  12/.  9*.  id.,  to 
wit,  15/.  9*.  id.,  including  the  12/.  9*.  id.,  was 
due  upon  the  note ;  and  that  before  the  tender,  the 
plaintiff  demanded  payment  of  the  15/.  9^.  4^., 
which  so  included  the  12/.  9*.  id.,  but  the  de- 
fendant refused  to  pay  the  15/.  9s.  id. ;  and  that, 
at  the  time  of  such  demand  and  refusal,  no  set- 
off or  other  just  cause  for  non-payment  thereof 
existed : — Held,  that  the  replication  was  good. 
Cotto^n  V.  Godwin,  7  M.  &  W.  147  ;  9  D.  P.  C.  763. 

A  replication,  alleging  the  sum  pleaded  to,  and 
brought  into  court,  not  being  sufficient  to  satisfy 
the  plaintiff's  claims  in  respect  thereof,  is  bad. 
Smith  V.  Manners,  5  C.  B.,  N.  S.  632  ;  18  L.  J., 
C.  P.  220  ;  5  Jur.,  N.  S.  549. 

Action  for  work  and  labour,  money  paid,  and 
on  an  account  stated.  Plea,  as  to  il.  16«.,  parcel, 
&c.,  that,  after  the  making  of  the  promises,  the 
defendant  tendered  to  the  plaintiff  il.  16*.,  and 
as  to  that  sum,  he  has  always  been  ready  to  pay 
the  il.  16*.  to  the  plaintiff,  and  now  brings  the 
same  into  court.  Replication,  that  before  mak- 
ing the  tender,  and  before  and  at  the  time  of  the 
demand  and  refusal  hereinafter  mentioned,  a 
larger  sum  than  4/.  16a.,  to  wit,  7/.  12#.,  that  sum 
including  the  4/,  16*.,  was  due  from  the  defen- 
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daiit  to  the  plaintiff  on  account  of  divers  of  the 
causes  of  action  in  the  declaration  ;  and  that, 
before  making  the  tender,  the  plaintiff  demanded 
of  the  defendant  payment  of  the  71.  12j».,  which 
so  included  the  4*.  IGa.  ;  yet  the  defendant  did 
not  pay  the  71. 12*.,  but  refused  to  pay  the  same, 
and  that  no  set-off  or  other  just  cause  then  ex- 
isted for  the  non-payment : — Held,  that  the 
replication  was  good.  Jyltr  v.  Bland,  1)  M.  &  W. 
338 ;  1  D.,  N.  S.  608. 

Replication  in  an  action  of  trover,  that  the 
plaintiff  tendered  to  the  defendant  a  large  sum, 
to  wit,  100^,  being  a  sufficient  sum,  in  discharge 
of  a  lien  set  up  by  him.  Rejoinder,  that  the 
Slim  so  tendered  was  not  sufficient  : — Held,  that 
the  tender  of  the  sum  specified  was  the  material 
point  of  the  issue,  notwithstanding  it  was  alleged 
under  a  videlicet.  Marktt  v.  LaUee,  3  Bing.  N. 
C.  408  ;  4  Scott,  137. 

To  a  declaration  for  breaking  into  and  enter- 
ing the  plaintiff's  house  and  converting  his  goods, 
the  defendant  pleaded  that  the  plaintiff's  house 
was  situate  in  a  township  in  which  a  poor-rate 
had  been  made,  that  the  plaintiff  omitted  to  pay 
it,  and  that  the  churchwardens  and  overseers 
applied  to  two  justices,  who  issued  a  warrant 
directing  them  to  levy  the  amount  and  costs 
incurred  by  them.  The  plea  then  justified  the 
trespasses  under  the  warrant,  as  a  servant  of  the 
overseers.  Replication,  a  tender  before  distress 
of  the  amount  of  the  rate  (omitting  the  costs)  : 
— Held,  that  the  replication  was  bad,  as  pleading 
a  tender  of  part  only  of  what  was  due.  WaUh 
V.  SoHthworth,  2  L.,  M.  &  P.  91  ;  6  Ex.  150  ;  20 
L.  J.,  M.  C.  165. 

A  replication  that,  before  and  at  the  time  of 
the  tender,  a  larger  sum  was  owing  and  was  de- 
manded, and  not  paid,  is  no  answer  to  a  plea  of 
tender  as  to  a  smaller  sum.  Brandon  v.  Neic- 
ington,  3  G.  &  D.  194  ;  3  Q.  B.  915  ;  12  L.  J.,  Q. 
B.  20  ;  7  Jur.  60. 

A  declaration  alleged  that  the  defendant  was 
indebted  to  the  plaintiff  in  100/.  for  work  and 
labour,  and  in  100/.  on  an  account  stated.  The 
defendant  pleaded,  as  to  10/.,  parcel,  &c.,  a 
tender  of  that  sum.  Replication,  that  a  larger 
sum  than  10/.,  to  wit,  31/.,  being  part  of  the 
moneys  in  the  declaration,  including  the  10/., 
was  due  on  account  of  one  and  the  same  cause 
of  action  in  the  declaration,  and  that,  before  the 
tender,  the  plaintiff  demanded  the  31/.,  which 
the  defendant  refused  to  pay: — Held,  that  the 
replication  was  insufficient,  as  it  did  not  shew 
that  the  sum  of  31/.  was  due  on  one  entire  con- 
tract. Ht'sh'tt  v.  Faiocett,  2  D.,  N.  S.  827  ;  11 
M.  &  W.  356  ;  12  L.  J.,  Ex.  326. 

Semble,  that,  where  a  sum  is  due  on  an  entire 
contract,  as  on  a  bill  of  exchange  or  a  promissory 
note,  and  the  defendant  pleads  a  tender  of  a 
smaller  sum,  the  plaintiff  may  reply,  that  he 
demanded  the  larger  sum,  and  that  the  defen- 
dant refused  to  pay  it.     Ih. 

A  declaration  on  simple  contract,  containing 
two  counts,  in  each  of  which  26/.  was  demanded. 
The  defendant  pleaded  as  to  5/.  parcel,  &c.,  a 
tender.  The  plaintiff  replied,  that  before  and  at 
the  time  of  the  tender,  and  of  the  request  and 
refusal  after  mentioned,  and  until  and  at  the 
commencement  of  the  action,  a  larger  sum  than 
5/.,  to  wit,  13/.  15*.,  part  of  the  money  in  the 
declaration  demanded,  was  due  from  the  defen- 
dant to  the  plaintiff  as  one  entire  sum,  and  on 
one  entire  contract  and  liability,  and  inclusive 
of  and  not  separate  or  divisible  from  the  sum  of 


5/.,  and  the  same  being  a  contract  and  liability 
by  which  the  defendant  was  liable  to  pay  to  the 
plaintiff  the  whole  of  the  larger  sum  in  one 
entire  sum,  upon  request ;  and  that  after  the 
last-mentioned  and  larger  sum  had  become  so 
due,  and  while  the  same  remained  unpaid,  the 
plaintiff  requested  of  the  defendant  payment  of 
the  last-mentioned  and  larger  sum,  of  which  the 
5/.  in  the  plea  mentioned  was  such  indivisible 
parcel  as  aforesaid,  yet  that  the  defendant  re- 
fused to  pay  the  larger  sum,  wherefore  the  plain- 
tiff refused  the  5/. : — Held,  that  the  replication 
was  a  good  answer  to  the  plea  ;  and  that  if  there 
was  any  set-off  or  other  just  cause  for  not  paying 
the  larger  sum,  it  should  come  by  way  of  re- 
joinder. Dixon  V.  Clarlte,  5  C.  B.  365  ;  5  D.  & 
L.  155  ;  16  L.  J.,  C.  P.  237. 

Action  for  money  received.  Pleas,  except  as 
to  7/.,  never  indebted.  Except  as  to  the  71.  set- 
off. And  as  to  7/.  a  tender  and  payment  into 
court.  Replication  to  the  last  plea,  that,  at  the 
time  of  tender,  a  larger  sum  was  due  as  one 
entire  sum  on  one  entire  contract.  The  judge, 
at  the  trial,  having  ruled  that  the  tender  was 
good,  and  that,  if  tlie  payment  into  court  and 
set-off  made  up  the  amount,  the  verdict  should 
be  for  the  defendant,  and  a  verdict  having  been 
found  accordingly,  the  court  granted  a  rule  ab- 
solute for  a  new  trial.  Philljjotts  v.  Clifton,  10 
W.  R.  135. 

VII.  EFFECT  AND  PROOF. 

Effect  of,  EB  an  AdmisBion.]— A  tender  admits 
the  contract  and  facts  stated  in  the  declaration. 
Cox  V.  Brain,  3  Taunt.  95. 

A  plea  of  tender  merely  admits  the  defen- 
dant's liability  on  the  contract  to  the  amount 
tendered.     Willi*  v.  iMngridge,  2  H.  &  W.  250. 

When  a  declaration  shews  substantially  a  con- 
tract, and  a  tender  in  compliance  with  it,  the 
plaintiff  is  not  estopped  from  contending  for 
the  true  interpretation  of  the  contract  by  the 
fact  that  he  has  also  set  out  in  his  declaration 
an  alternative  case  of  a  tender  which  would  not 
have  been  a  compliance.  M'Conni'll  v.  Mtivj}ht/, 
5  L.  R.,  P.  C.  203. 

EffiBCt  of  Plea.] — A  promise  to  pay  the  debt  of 
another  need  not  be  proved  to  be  in  writing, 
when  the  defendant  pleads  a  tender  to  the  count 
on  such  promise.  Middleton  v.  Brrwer,  Peake,  15. 

After  a  plea  of  tender  the  plaintiff  cannot  be 
nonsuited.     Harding  v.  Sjriccr,  1  Camp.  327. 

Payment  into  Court.] — If  a  defendant  brings 
money  into  court  on  a  plea  of  tender,  the  plain- 
tiff may  take  it  out,  though  he  replies  that  the 
tender  was  not  made  before  action.  Le  Grew  v. 
Cooke,  1  B.  &  P.  332. 

Money  deposited  in  court  in  lieu  of  bail  can- 
not be  transferred  to  the  account  of  a  payment 
into  court  on  a  plea  of  tender.  Stultz  v.  Heneage, 
10  Bing.  561. 

A  defendant  pleaded  the  general  issue  as  to 
part,  and  as  to  the  other  part  a  tender,  but 
omitted  to  pay  the  money  into  court ;  judgment 
having  been  on  that  account  signed  as  for  want 
of  a  plea,  the  court  set  aside  the  judgment  for 
irregularitv.  Chapman  v.  Hicks,  2  D.  P.  C.  641  ; 
2  C.  &  M.  633. 

If  a  defendant  pleads  a  tender  without  paying 
the  money  into  court,  the  plaintiff  may  sign 
judgment.    Anon.,  1  Tidd's  Prac.  612. 
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Proof.]— Proof  of  a  tender  of  20L  9j».  Qd.  in 
bank-notes  and  silver  is  sufficient  to  support  a 
plea  of  tender  of  201.  Dean  v.  James,  4  B.  & 
Ad.  547  ;  1  N.  &  M.  393. 

A  plea  to  an  avowry  of  a  tender  of  16Z.  will 
not  be  supported  by  proof  of  a  tender  of  15/.  16^.. 
although  no  more  rent  was  due  than  the  sum 
proved  to  have  been  tendered.  Johti  v.  Jenkins, 
1  C.  &  M.  227  ;  3  Tyr.  170. 

An  entry  of  a  tender  and  a  refusal,  made  by 
the  deceased  clerk  of  the  plaintiff's  attorney,  in 
a  day-book  kept  for  the  purjwse  of  minuting  his 
daily  transactions,  is  admissible  in  evidence  to 
prove  the  tender.  Marks  v.  Lahce,  3  Bing.  N.  C. 
408  ;  4  Scott,  137. 

In  an  action  on  an  agreement  to  let  the  plain- 
tiff a  messuage  for  a  year  from  the  25th  March, 
the  plaintiff  to  take  the  fixtures  at  a  valuation 
and  to  pay  the  same  on  entry  : — Held,  that  it 
was  open  to  the  plaintiff  to  shew  a  tender  on 
the  10th  April.  Ednian  v.  Allen,  6  Bing.  N. 
C.  19. 

Action  for  use  and  occupation,  work  and  labour, 
money  lent  and  money  paid,  and  for  money  due 
on  an  account  stated.  Several  pleas,  as  to  all 
bat  11.,  parcel  of  the  moneys  in  the  declaration  ; 
and  a  single  plea,  as  to  71.,  parcel'of  the  moneys 
in  the  declaration,  of  tender  and  payment  of  the 
gam  into  court.  The  pleas  did  not  distinguish 
the  counts.  The  plaintiff  traversed  the  tender  : 
— Held,  that  proof  of  a  single  tender  of  11.,  in 
respect  of  the  use  and  occupation,  satisfied  the 
plea  of  tender.  Robinso-n  v.  Ward,  8  Q.  B.  920  ; 
15  L.  J.,  Q.  B.  271  ;  10  Jur.  409. 

VIII.  TENDER  OF  AMENDS. 

1.  In  General. 

Beplioation  to  Plea  of.] — Where  a  defendant 
in  trespass  pleads  that  he  tendered  to  the  plain- 
tiff a  certain  sum,  being  a  sufficient  amends,  the 
plaintiff  should  reply  that  the  defendant  did  not 
tender  the  sum  named,  or  that  that  sum  was 
insufficient,  aiid  not  that  he  did  not  tender 
sufficient  amends.  Williams  v.  Price,  3  B.  & 
Ad.  695. 

Local  Act  where  no  Plea.] — By  a  local  act 
commissioners  were  empowered  to  cause  any 
present  or  future  sewers,  ditches,  drains,  &c.,  to 
be  opened,  enlarged,  altered  or  cleansed  ;  and  in 
case  any  action  should  be  brought  against  any 
person  for  anything  done  in  pursuance  of  the 
aot,  or  in  relation  to  the  matters  therjin  con- 
tained, the  plaintiff  should  not  recover  in  any 
such  action,  if  tender  of  amends  should  have 
been  made  to  him,  or  his  attorney,  by  or  on  be- 
half of  the  defendant  before  such  action  brought ; 
and  in  case  no  such  tender  should  be  made,  that 
it  should  be  lawful  for  the  defendant,  by  leave 
of  the  court,  to  pay  money  into  court ;  and  if 
the  matter  should  appear  to  have  been  done  in 
pursuance  and  under  the  authority  of  the  act, 
and  after  sufficient  satisfaction  made  or  tendered, 
then  that  the  jury  should  find  for  the  defendant. 
The  commissioners,  of  whom  the  defendant  was 
one,  appointed  a  committee  to  inspect  a  ditch, 
with  a  view  to  widening  the  same,  and  to  report 
thereon.  The  committee  having  reported  there- 
on in  favour  of  widening  the  ditch,  the  com- 
missioners appointed  a  second  committee,  of 
whom  the  defendant  was  one,  to  confer  with  a 
surveyor  respecting  the  work,  with  power  to  two 


of  them  to  act.  The  defendant  being  afterwards 
told  by  the  clerk  to  the  commissioners  that  he 
might  proceed  without  farther  instructions  from 
the  commissionei*s,  took  the  plaintiff's  land  for  the 
purpose  of  widening  the  drciin,  without  having 
giv<m  him  notice  or  obtained  his  consent.  The 
land  was  taken  for  the  bona  tide  purpose  of 
widening  the  drain.  The  defendant,  before 
action,  tendered  10/.  as  amends,  which  the  plain- 
tiff refused  to  accept ;  but  no  tender  was  pleaded, 
nor  was  the  amount  paid  into  court.  The  jury 
found  the  trespass,  and  that  the  damage  amounted 
to  hi. : — Held,  first,  that  although  neither  the 
defendant  was,  nor  the  commissioners  were,  autho- 
rized to  take  the  land  without  the  plaintiff's 
consent  in  writing,  yet  the  defendant  was  en- 
titled to  the  protection  of  the  act.  Jones  v. 
Gooday,  9  M.  &  W.  736  ;  1  D.,  N.  S.  914. 

Held,  secondly,  that  the  defendant  was  not 
bound  to  plead  the  tender,  or  pay  the  amount 
tendered  into  court.    Ih. 


THAMES. 

I.    CONSEBVANCY.— iSt'^  WATEB. 

II.  Collision  on. — .Sp^*  Shipping. 


THEATRE. 

1.  Licence, 

2.  Privileges  of  Admission,  29. 

3.  Contracts  relating  to,  31. 

4.  Torts  relating  to,  35. 
6.  Spectators,  36. 

6.  Uranuitic  Authors. — See  CoPYBIQHT. 

7.  Dancing  Places. — See  Licence. 

1.  Licence. 

Keoeinty  for.]— The  10  Geo.  2,  c.  28,  s.  2,  pro- 
hibited acting  plays  for  gain,  without  patent 
from  the  king,  or  licence  from  the  Lord  Cham- 
berlain. S.  5  provided,  that  no  person  shall  be 
authorized  by  patent  or  licence  to  act  except 
within  the  city  and  liberties  of  Westminster,  or 
where  the  king  shall  be  resident : — Held,  that 
the  prohibition  in  s.  2  was  not  merely  co-exten- 
sive with  the  exempting  power  as  limited  by 
s.  5,  but  prevailed  throughout  the  kingdom. 
H^x  V.  Neville,  1  B.  &  Ad.  489. 

Neither  letters  patent  from  the  crown,  nor  a 
licence  from  the  Lord  Chamberlain,  could  be 
granted  for  any  dramatic  performances  within 
10  Geo.  2,  c.  28,  except  in  Westminster  or  some 
place  where  her  Majesty  was  residing.  Dramatic 
performances,  therefore,  within  twenty  miles  of 
London  or  Westminster,  and  not  in  Westmin- 
ster, or  in  the  place  of  her  Majesty's  residence, 
could  not  be  rendered  legal  by  any  authority 
whatever ;  for  25  Geo.  2,  c.  36,  extends  only  to 
music  and  dancing.  Levg  v.  Yates,  3  N.  &  P. 
249  ;  1  W.,  W.  &  H.  219  ;  8  A.  &  E.  129. 
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theatre,  in  1839,  for  valaablc  consideration, 
covenanted  to  confirm  to  certain  debentare 
holders  the  privilege  of  free  admission  to  a 
theatre.  A.  was  entitled  as  a  debenture  holder 
to  the  benefits  of  the  deed,  but  subsequently  lost 
his  debenture.  Afterwards  B.  became  lessee  of 
the  theatre,  with  notice  of  the  deed  : — Held, 
that  A.  was  not  entitled  specifically  to  enforce 
against  B.  the  privilege  of  free  admission  created 
by  the  deed.  Malone  y,  IfarrU,  11  Ir.  Ch.  R. 
33. 


Determinstioii  of.] — By  lease  not  under 


seal,  two  trustees  on  behalf  of  themselves  and 
the  other  proprietors  of  a  theatre  demised  it 
to  S.  for  three  years,  reserving  to  themselves  and 
the  other  proprietors  free  liberty  of  admission  to 
the  theatre.  S.,  by  lease  not  under  seal,  let  the 
theatre  to  the  plaintiff  for  two  nights,  subject  to 
the  terms  on  which  he  held  the  theatre  : — Held, 
that  the  licence  was  determined,  and  that  tres- 
pass might  be  maintained  by  the  plaintiff  against 
the  defendant,  a  proprietor,  who  entered  the 
theatre  during  his  tenancy.  Colctnan  v.  Foster. 
1  H.  &  N.  37. 

CoTonant  in  Leaie  not  to  Grant.] — A  lease 
contained  a  covenant  not  to  grant  away,  assign, 
dispose  of,  &c.,  the  stalls  or  boxes  "  for  any 
longer  period  than  one  year  or  season."  On  the 
21st  December,  1851,  the  lessee  leased  certain 
boxes  for  one  year,  to  commence  from  March, 
1852.  On  the  1st  of  August,  1852,  he  made 
another  lease  of  the  same  boxes  to  a  different 
person,  with  this  habendum,  "from  the  1st  of 
February  now  next  ensuing,  or  from  such  subse- 
quent day  during  the  year  upon  which  the 
theatre  shall  be  opened,  and  thenceforth  for  the 
full  term  of  one  year,  to  be  computed  from  that 
day  :  " — Held,  that  this  was  not  a  breach  of  the 
covenant.  Croft  v.  Luviley,  5  El.  &  Bl.  648 ; 
25  L.  J.,  Ex.  223  ;  2  Jur.,  N.  S.  279— Ex.  Ch. 
Affirmed,  6  H.  L.  Gas.  672  ;  27  L.  J.,  Q.  B.  321 ; 
4  Jur.,  N.  S.  903. 

Bateability  of  Leiieo  of  Box.]— The  lessee  of 
a  private  box  at  a  theatre  is  rateable  to  the  poor 
rates  in  respect  of  it,  under  a  local  act,  by  which 
the  rate  was  to  be  laid  on  every  person  who  shall 
inhabit,  hold,  occupy,  possess,  or  enjoy  any  land, 
house,  shop,  wharf,  warehouse,  or  any  other 
building,  tenement,  or  hereditament;  although 
the  proprietors  of  the  theatre  were  also  rated  for 
the  theatre.  Reg.  v.  St.  Martin' s-in-the- Fields 
i^Chnrchwardens),  3  Q.  B.  204  ;  11  L.  J.,  M.  C. 
112. 


3.  Contracts  relatinq  to. 

BefcLsal  of  Actor  to  Perform.]  —  Where  a 
father  signed  a  letter,  in  which  he  agreed  that 
his  daughter  should  perform  at  a  theatre  during 
the  remainder  of  a  season,  and  consented  that 
she  should  enter  into  articles  for  three  following 
seasons ;  an  action  may  be  maintained  on  the 
first  part  of  the  agreement  for  the  refusal  of  the 
daughter  to  perform,  but  the  latter  part  is  a 
mere  consent,  and  not  an  agreement.  Morris  v. 
Pat  on,  1  C.  &  P.  189. 

A  declaration  stated,  that  the  defendant  agreed 
that  he  and  his  wife  should  for  three  months 
perform  as  equestrians  on  the  stage  and  in  the 
jing  on  all  entertainments  which  might  be  pro- 


duced at  A.  or  elsewhere  under  the  direction  of 
the  plaintiff,  in  such  parts  as  the  plaintiff  should 
require,  and  should  attend  all  calls  and  re- 
hearsals ;  that  although  the  plaintiff  had  an 
establishment  at  P.  under  his  direction  for 
equestrian  entertainments,  and  although  the 
plaintiff  required  the  defendant  and  his  wife  to 
join  the  plaintiff's  establishment  at  P.  for  the 
purpose  of  performing  in  entertainments  to  be 
produced  there,  and  ^though  a  reasonable  time 
for  joining  elapsed  before  action,  yet  the  de- 
fendant and  his  wife  did  ndt  join  or  perform  in 
the  entertainments  to  be  produced  at  P. : — Held, 
good,  inasmuch  as  it  sufficiently  appeared  that 
the  requisition  by  the  plaintiff  was  to  appear 
and  perform  as  equestrians  on  the  stage  or  in 
the  ring.  Hatti/  v.  Mdillo,  10  C.  B.  282  ;  1  L., 
M.  &  P.  571  ;  19  L.  J.,  C.  P.  362. 

Held,  also,  that  the  breach  was  good,  shewing 
substantially  an  entire  refusal  to  perform  the 
contract.     lb. 


Bight  of  Actor  to  Kotlco — Condition 


Prooodont.] — A  performer  who  is  called  on  to 
resume,  in  consequence  of  the  illness  of  another, 
a  part  in  which  by  previous  performances  she 
had  acquired  celebrity,  is  entitled  to  reasonable 
notice  previously  to  the  time  of  the  perform- 
ance ;  such  notice  to  be  proportioned  to  the 
reputation  at  stake.  Graddon  v.  Price,  2  C.  & 
P.  610. 

Agreement  by  Actor  *<  not  to  Perform  elee- 

where.'*]— Where  W.  agreed  with  L.  that  she 
would  sing  at  his  theatre  during  a  certain  period  of 
time,  and  would  not  sing  elsewhere  without  his 
written  authority  : — Held,  on  a  bill  filed  to  re- 
strain her  from  singing  for  a  third  party,  and 
granting  an  injunction  for  that  purpose,  that 
the  positive  and  negative  stipulations  of  the 
agreement  formed  but  one  contract,  and  that 
the  court  would  interfere  to  prevent  the  viola- 
tion of  the  negative  stipulation,  although  it 
could  not  inforce  the  specific  performance  of 
the  entire  contract.  Lumlcy  v.  Wagner,  1  De 
G.,  M.  &  G.  G04  ;  21  L.  J.,  Ch.  898 ;  16  Jur.  871. 

A  manager  of  a  London  theatre  engaged  a 
provincial  actor,  desirous  of  appearing  on  the 
London  stage,  for  two  years.  Though  there  was 
nothing  expressed  on  the  subject  the  court  in- 
fen-ed  an  engagement  on  the  part  of  the  manager 
to  emplo}'  the  actor  for  a  rea.sonable  time,  and 
on  his  part  not  to  perform  elsewhere.  The 
manager  having  (under  these  circumstances) 
delayed  the  actor's  appearance  for  five  months, 
he  broke  his  engagement  and  went  to  another 
theatre  : — Held,  that  he  had  a  right  so  to  do, 
and  that  the  manager  was  not  entitled  to  an 
interlocutory  injunction  to  prevent  his  per- 
forming there.  Fechter  v.  Montgomery,  33 
Beav.  22. 

When  an  actor  enters  into  a  contract  to  per- 
form at  a  particular  theatre  during  a  particular 
period,  a  negative  stipulation  to  the  effect  that 
he  .will  not  perform  elsewhere  during  that  period, 
though  not  expressed,  will  be  implied.  Mont- 
ague V.  FlocUon,  16  L.  R.,  Eq.  189  ;  42  L.  J., 
Ch.  677  ;  28  L.  T.  580  ;  21  W.  R.  668. 

On  the  16th  August,  1871,  F.  agreed  with  M. 
to  act  for  him  "  for  the  season  of  not  less  than 
nine  months  ;  to  commence  on  the  2nd  of  Octo- 
ber, 1871."  F.  subsequently,  on  the  2nd  of 
March,  1872,  agreed  "  to  a  renewal  of  his  en- 
gagement on   the  same   terms   for    the   next 
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season  : " — Held,  that  snch  second  season  com- 
menced on  the  2nd  October,  1872,  and  ter- 
minated in  July,  1873.    Ih, 

Injunetiozi  to  Bestrain  from  Acting.]— Held, 
also,  that  a  negative  clause  was  not  necessary,  but 
that  M.  could  obtain  an  injunction  to  restrain 
F.  from  acting  at  any  other  theatre,  although 
such  acting  might  not  prevent  his  acting  for 
M.    Ih, 

Kot  on  InterliHSUtOTy  Application.] — An 

opera  singer,  by  an  agreement  dated  only  as  to 
the  year  1870,  agreed  to  sing  at  a  theatre  for  the 
whole  London  season,  and  nowhere  else  in  the 
kingdom  of  Great  Britain  pendant  Tann^  1871, 
without  the  written  consent  of  the  employer. 
The  salary  did  not  extend  beyond  the  season, 
which  ended  on  the  6th  August.  On  motion  for 
an  injunction  to  restrain  him  from  singing  else- 
where after  the  season  was  over  but  during  1871 : 
— Held,  that  the  court  would  not  under  the  cir- 
cumstances grant  an  injunction  on  an  intcrlo- 
cutorv  application.  Maplesoji  v.  Bentliam,  20 
W.  R.  176. 

Agreement  as  to  Behearsali  —  Conditioiii 
precedent.]— A  declaration  alleged  that  the 
plaintiff,  a  singer,  agreed  with  the  defendimt, 
director  of  the  Italian  Opera  in  London,  that 
he  would  undertake  the  part  of  first  tenor  in  the 
theatres,  halls,  and  drawing-rooms  in  the  United 
Kingdom  during  his  engagement,  to  begin  on 
the  30th  of  March,  1876,  and  terminate  on  the 
13th  of  July,  1875,  at  a  salary  of  150^.  per 
month.  That  the  plaintiff  should  sing  in  con- 
certs as  well  as  operas,  but  should  not  sing  any- 
where out  of  the  theatre  in  the  United  Kingdom 
from  the  1st  of  January  to  the  1st  of  December, 
1875,  without  the  written  permission  of  the 
defendant,  except  at  more  than  fifty  miles  from 
London,  and  out  of  the  season  of  the  theatre. 
The  defendant  agreed  to  be  in  London  without 
fail  at  least  six  c^ys  before  the  commencement 
of  his  engagement,  for  the  purpose  of  rehearsals. 
Averment,  that  the  plaintiff  did  not  sing  any- 
where in  the  United  Kingdom  from  the  1st  of 
January,  1875,  to  the  date  of  the  commence- 
ment of  the  action ;  that  the  plaintiff  w^  pre- 
vented by  temporary  illness  from  being  in  London 
before  the  28th  of  March,  1875,  on  which  day 
he  arrived  in  London  ;  and  that,  save  as  afore- 
said, he  was  and  is  ready  to  perform  his  part 
of  the  contract.  Breach,  that  the  defen- 
dant refused  to  receive  the  plaintiff  into  his 
service.  Plea,  that  the  plaintiff  was  not  in 
London  six  days  before  the  commencement  of 
the  engagement  ready  for  rehearsals,  as  was 
necessary  for  him  to  be,  wherefore  the  defen- 
dant refused  to  receive  him  into  his  service  : — 
Held,  that  the  stipulation  as  to  rehearsals  was 
not  a  condition  precedent ;  for  that  it  did  not 
go  to  the  root  of  the  matter,  as  the  plaintiff  was 
to  sing  in  concerts  at  halls  and  drawing-rooms 
as  well  as  at  the  theatre,  and  was  also  to  abstain 
from  singing  within  fifty  miles  of  London  from 
the  1st  of  January  previously  to  the  commence- 
ment of  the  engagement  on  the  30th  of  March, 
and  that  the  plea  was  therefore  bad.  Bettini  v. 
Gye,  1  Q.  B.  D.  183  ;  45  L.  J.,  Q.  B.  209 ;  34 
L.  T.  246  ;  24  W.  R.  551. 

Eight  of  Proprietor  to  DismisB  Acting  Man- 
ager.]— If  the  acting  manager  of  a  theatre  con- 
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ducts  himself  in  such  an  improper  manner  as 
to  make  it  Injui'ious  to  the  interests  of  the 
theatre  to  keep  him,  the  lessee  or  proprietor 
may  lawfully  dismiss  him.  Lacy  v.  O^haldutony 
8  C.  &  P.  80. 

Bight  of  Proprietor  to  Bescind  Contract.] — 

The  plaintiff  agreed  in  writing  with  the  defen- 
dant to  sing  and  play  in  the  chief  female  part  in  a 
new  opera  about  to  be  brought  out  at  the  defen- 
dant's theatre,  at  a  weekly  salary  of  11/.  for 
three  months,  provided  the  opera  ran  for  that 
time,  commencing  on  or  about  the  14th  Novem- 
ber. The  first  performance  was  announced  fo. 
Saturday,  the  28th  of  November,  and  no  objec- 
tion was  raised  by  the  plaintiff  as  to  this  delay. 
She  attended  several  rehearsals,  such  attendance, 
though  not  expressed  in  the  written  engage- 
ment, being  an  implied  part  of  it.  Owing  to 
delays  of  the  composer,  the  music  of  the  latter 

Sart  of  the  opera  was  not  in  the  hands  of  the 
efendant  till  a  few  days  before  the  28th  of 
November,  and  the  final  rehearsals  did  not  take 
place  till  the  beginning  of  the  last  week.  The 
plaintiff  was  taken  ill,  and  was  unable  to  attend 
any  of  the  rehearsals  in  that  week  ;  and,  it  being 
uncertain  how  long  her  illness  might  continue, 
the  defendant's  manager  made  a  provisional 
engagement  with  another  artiste,  Miss  L.,  to 
study  the  part  and  be  ready  to  take  it  if  the 
plaintiff  was  unable.  If  she  was  not  wanted, 
Miss  L.  was  to  receive  a  douceur ;  if  she  was 
called  on  to  perform,  she  was  to  receive  15/.  a 
week  till  the  25th  of  December,  if  the  piece  ran 
so  long.  The  plaintiff  continued  too  ill  to 
attend  the  rehearsals  or  the  first  performance 
on  Saturday,  the  28th  of  November,  or  on  the 
first  three  days  of  the  next  week  ;  Miss  L 
accordingly  performed  on  those  days.  On 
Thursday,  the  4th  of  December,  the  plaintiff 
was  well  enough  to  perform  and  tendered  her 
services,  which  the  defendant  refused  to  accept ; 
on  which  she  brought  an  action  for  ^vrongful 
dismissal.  The  jury  found  that  the  employment 
of  Miss  L.  by  the  defendant  under  the  circum- 
stances was  reasonable  : — Held,  that  the  plain- 
tiff's inability  to  perform  on  the  opening  and 
early  performances  went  to  the  root  of  the 
matter,  and  justified  the  defendant  in  rescinding 
the  contract.  Poussard  v.  Spiers^  1  Q.  B.  D. 
410 ;  45  L.  J.,  Q.  B.  621  ;  34  L.  T.-  672 ;  24 
W.  R.  819. 

Agreement  by  Member  on  Behalf  of  the 
whole  Orchestra — In  whose  Karnes  Action  to 
he  Brought.] — The  plaintiff,  acting  on  behalf 
of  the  members  of  an  orchestra  to  which  he 
himself  belonged,  signed  a  proposal  "  on  behalf 
of  the  members  of  the  orcnestra"  to  continue 
their  services,  provided  the  defendant  would 
guarantee  a  certain  salary  then  due  to  them. 
The  defendant  accepted  this  proposition,  but 
failed  to  pay  the  salary  due.  The  plaintiff 
alone  brought  an  action  for  the  whole  money 
due  to  himself  and  the  rest,  and  stated  the 
contract  to  be  with  himself  and  the  rest.  The 
jury  found  that  he  acted  on  behalf  of  himself  as 
well  as  of  the  rest : — Held,  that  the  contract  was 
joint,  and  that  he  could  not  recover.  Lvcad  v. 
Beale,  10  C.  B.  739  ;  20  L.  J.,  C.  P.  134. 

Parol  Evidence  to  Prove  Theatrical  08age.] 

— An  actress  having  been  engaged  by  a  manager 
of  a  theatre,  for  three  years,  at  a  salary  of  5/.,  6/., 
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and  71, 1)er  week,  in  those  years  respectively  : — 
Held,  that  this  contract  being  ambiguous,  parol 
evidence  was  admissible  to  shew,  that,  uifder 
such  a  contract,  it  was  the  theatrical  usage  to 
pay  a  proportion  of  salary  for  those  nights  only 
during  which  the  theatre  was  open  for  perform- 
ance. Orant  v.  Maddox^  15  M.  &  W.  737  ;  16 
L.  J.,  Ex.  227. 

Arrears  of  Salary— Form  of  Action.  ]— A  per- 
former at  a  theatre,  who  is  to  be  paid  for  nights 
of  performance  on  which  he  does  not  perform, 
as  well  as  for  those  on  which  he  does  perform, 
should  not  declare  for  work  and  labour,  but  for 
arrears  of  salary  as  a  hired  performer.  Fraser 
V.  Bunn,  8  C.  &  P.  704. 

Acting  Manager— Priyilegoi  of.]— An  acting 
manager  cannot,  under  the  words  "  usual  privi- 
l^es  of  his  situation,"  claim,  as  matter  of  right, 
the  use  of  a  private  box,  and  the  power  of  giving 
orders  of  admission,  though  both  are  usually 
allowed  as  matter  of  courtesy,  La^  v.  OsbaU 
diitouy  8  C.  &  P.  80, 

Evidenee  as  against  Proprietor.]- What 

a  stage  manager  says  at  the  close  of  a  season,  in 
his  farewell  address  from  the  stage,  as  to  the 
success  of  the  theatre,  is  evidence  against  the 
lessee  or  proprietor  upon  that  subject,    Ih, 

Lease  of  Opera  House — Covenants  therein — 
When  Broken.] — ^A  lease  of  the  opera  house  con- 
tained covenants  on  the  part  of  the  lessee,  first, 
not  to  use  the  house  for  any  but  purposes  of  a 
theatrical  kind,  and  to  use  his  best  endeavours 
to  improve  the  house  for  that  purpose.  The 
house  Yf2A  closed  at  the  end  of  the  season  of 
1852,  and  was  not  opened  at  all  during  the 
following  year  ; — Held,  that  this  was  not  a  breach 
of  the  covenant.  Croft  v.  LumleVj  6  H.  L.  Cas. 
672  ;  27  L.  J.,  Q.  B.  321  ;  4  Jur.,  N.  S.  903. 

And  a  second  covenant  was,  *'  not  to  charge 
nor  incumber  the  theatre,  or  the  income  thereof, 
or  the  terms  hereby  granted,  by  mortgaging  the 
same,  or  granting  any  rent-charges,  or  any  other 
incumbrance  whatever."  The  lessee  was  greatly 
in  debt.  In  respect  of  his  debts,  he  granted 
warrants  of  attorney,  one  of  which  was  to  secure 
payment  of  bills  not  due,  and  another  provided 
that  it  was  a  concurrent  security,  with  an  inden- 
ture therein  recited,  that  judgment  was  to  be 
entered  up  when  the  grantee  thought  fit,  and  to 
be  registered ;  and  judgments  were  signed  against 
him  on  those  warrants  of  attorney,  and  upon 
judges*  orders,  and  registered  :— Held,  that  no 
breach  of  this  covenant  had  been  committed,  i  J, 

Belating  to  TTnlicensed  Theatres.]— &^  caseg 
ante,  col.  27. 

4.  TOBTS  EELATINQ  TO. 

Entioiog  Actress  away  firom  TheatreJ— A 
count  stated  a  contract  between  the  plaintiff  and 
W.  that  she  would  perform  at  the  plaintiff's 
theatre,  in  operas,  for  three  months,  on  certain 
terms,  and  that  she  would  not  during  that  time 
sing  or  use  her  talents  elsewhere  than  in  his 
theatre.  Averment,  that  the  defendant,  mali- 
ciously intending  to  injure  the  plaintiff,  and  to 
prevent  W.  from  performing  according  to  her 
contracti  whilst  the  agreement  was  in  force,  and 
before  the  commencement  of    the  period   for 


which  W.  was  engaged,  wrongfully  and  mali- 
ciously enticed  and  procured  W.  to  refuse  to  sing 
orperi!orm  at  the  theatre,  and  to  depart  from 
and  abandon  her  contract  with  the  plaintiff, 
and  all  service  thereunder  ;  by  means  of  which 
enticement  and  procurement  W.  unlawfully  and 
wrongfully  refused  to  perform  her  contract. 
Another  count  stated  that  W.  was  hired  and 
engaged  by  the  plaintiff  to  sing  and  perform  at 
his  theatre  for  a  certain  time  as  his  dramatic 
artiste,  for  reward,  and  had  become  and  was  such 
dramatic  artiste,  and  that  the  defendant,  mali- 
ciously intending  to  injure  him,  enticed  and  pro- 
cured her  to  depart  firom  his  employment : — 
Held,  that  the  action  was  maintainable.  Lvm» 
ley  V.  Oye,  2  El.  &  Bl.  216  ;  22  L.  J.,  Q.  B.  463  ; 
17  Jur.  827. 

Libel  on  Performer— Action  by  Manager.] — 
The  proprietor  of  a  theatre  cannot  maintain  an 
action  against  a  man  for  a  libel  on  one  of  his 
pe^ormers,  by  reason  whereof  she  was  deterred 
from  appearing  on  the  stage.  Ashley  v.  Harri* 
son,  Pease,  194  ;  1  £sp.  48. 

Assanlting  Performer — Action  by  Manager 
for  Loss  of  Service.^ — ^An  action  with  a  per  quod 
servitium  amisit  will  not  lie  by  the  manager  of 
a  place  of  public  entertainment  against  a  person 
for  beating  one  of  the  performers,  who  is  thereby 
prevented  from  performing.  Taylor  v.  Neri,  1 
Esp.  386. 

Trespaii  to  8nb-L6ssee*8  Bozei  and  Stalli.] — 
The  lessee  of  a  theatre  held  it  under  a  lease  in 
which  he  covenanted  not  to  convert  it  to  any 
other  use  than  for  acting  or  performing  operas 
or  theatrical  entertainments.  He  demised  cer- 
tain boxes  and  stalls  to  a  sub-lessee,  reserving 
power  of  access  for  the  purpose  of  repairing ; 
the  sub-lessee  covenanted  only  to  use  the  same 
for  the  purpose  of  viewing  and  hearing  the 
operas  and  other  entertainments.  The  under- 
leases contained  covenants  for  quiet  enjoyment. 
The  lessee  demised  the  theatre  for  a  term  of 
three  months  for  the  purpose  of  holding  religious 
meetings.  To  enable  these  meetiugs  to  be  held, 
the  stalls  were  covered  with  a  flooring,  the  divi- 
sion between  the  boxes  removed,  and  other 
temporary  structural  alterations  made  :— Held, 
that  a  trespass  had  been  committed  by  the  lessee 
and  persons  claiming  under  him  in  thus  entering 
upon  the  sub-lessee's  boxes  and  stalls  without 
his  licence,  and  the  conversion  of  the  theatre 
for  other  than  theatrical  purposes  was  a  deroga- 
tion from  the  grant  and  a  breach  of  the  cove- 
nant for  quiet  enjoyment.  Leader  v.  Moody,  20 
L.  R.,  Eq.  146  ;  44  L.  J.,  Ch.  711  ;  32  L.  T.  422  ; 
23  W.  R.  606. 

6.  Spsgtatobs. 

Bight  of,  to  Hiss  or  Applaud.]- It  is  no  riot 
of  the  spectators  in  a  theatre  to  express  their 
feelings  spontaneously  by  applauding  or  hissing 
the  piece  or  the  actors.  Clifford  v.  Brandon,  2 
Gamp.  358. 

—  Conspiracy   to   Drive   Actor   firom    the 

Stage.] — The  public,  who  go  to  a  theatre,  have  a 
right  to  express  their  free  and  unbiassed  opinions 
of  the  merits  of  the  performers  who  appear  upon 
the  stage  ;  but  parties  have  no  right  to  go  to  a 
theatre  by  a  preconcerted  plan,  to  make  such  a 
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noise  that  an  actor,  without  any  jadgment  being 
formed  of  his  performance,  should  be  driven 
from  the  stage ;  and,  if  two  persons  are  shewn  to 
have  laid  a  preconcerted  plan  to  deprive  a  per- 
son who  oomes  out  as  an  actor  of  the  benefits 
which  he  expected  to  result  from  his  appearance 
on  the  stage,  they  are  liable  for  a  conspiracy. 
Gregory  v.  Bmnsioick  (^Duke),  1  C.  &  K.  24. 
See  S.  a,  6  M.  &  G.  205  ;  1  D.  &  L.  618  ;  6 
Scott,  N.  R.  809. 

In  an  action  for  conspiracy  to  hiss  an  actor, 
the  defendant  cannot,  under  the  general  issue, 
give  in  evidence  libels  published  by  the  plaintifif, 
with  a  view  of  shewing  that  the  plaintiff  was 
hissed  on  account  of  those  libels,  and  not  by 
reason  of  any  conspiracy  of  the  defendants.    Ih, 

Payment  for  Seats  by— Ko  Boom  in  Theatre 
-— Bighta  of.] — If  three  persons  are  told  on  enter- 
ing a  theatre  that  there  is  room,  when  in  ^ct 
there  is  not,  their  proper  course  is  to  leave  the 
theatre,  and  demand  the  return  of  their  money ; 
and  such  persons  are  not  justified  in  getting 
into  a  private  box  in  the  theatre,  and  if  they  do, 
the  proprietor  may  remove  them,  using  no  more 
force  than  is  necessary  ;  and  if  in  going  out  of 
the  theatre  one  of  them  strikes  a  servant  of  the 
proprietor's  in  the  presence  of  a  constable,  such 
constable  will  be  justified  in  taking  all  the  three 
persons  into  custody,  if  the  jury  is  satisfied  that 
they  were  acting  with  a  common  purpose.  Lemi 
v.  Arnold,  4  C.  &  P.  354. 


THREATS  AND  THREAT 
ENING  LETTERS. 

See  CRIMINAL  LAW. 


TIMBER  AND  TREES. 

What  are.]— Where  beech  is  admitted  to  be 
timber  by  the  custom  of  the  county,  the  general 
rule  of  law  applicable  to  timber  trees  in  general 
attaches  upon  it,  so  as  to  give  it  the  properties 
and  privileges  of  timber  at  twenty  years'  growth. 
Avbrey  v.  Fisher,  10  East,  446. 

A^  tenant  for  life  is  not  guilty  of  waste  in 
cutting  down  willow  trees  for  sale  which  spring 
up  again  from  the  stools,  unless  they  serve  to 
protect  the  house  or  support  the  bank  of  a 
stream.  Phillqis  v.  Smith,  14  M.  &  W.  689  ;  15 
L.  J.,  Ex,  201. 

When  Bateahle.]— Beech  trees,  though  looked 
upon  as  timber  by  the  custom  of  that  {Mirt  of  the 
country  where  they  grow,  are  rateable  as  saleable 
underwood,  within  43  Eliz.  c.  2,  s.  1,  if  they  are 
cat  and  trained  so  as  to  produce,  no  matter  at 
what  interval,  a  succession  of  stems  and  shoots. 
FUzhardingeCZord)  v.  Pritchctt,  2  L.  R.,  Q.  B. 
136  ;  36  L.  J.,  M.  C.  49  ;  15  L.  T.  502  ;  15  W.  R. 
640 ;  8  B.  &  S.  216.  See  also  Rates  and  Rating. 


Age  of  Timber.] — ^A  tree  must  have  attained  a 
growth  of  twenty  years  before  it  can  be  deemed 
timber.    Dunn  v.  Br  yen,  7  Ir.  R.,  Eq.  143. 

A  tenant  for  life  cannot  as  a  general  rule  cut 
down  timber  at  all  (except  periodically  on  a 
timber  estate)  or  as  a  general  rule  trees  which 
could  become  timber  if  they  were  of  the  age  of 
twenty  years  or  upwards,  yet  he  may  cut  down 
timber-like  trees  under  twenty  years  of  age  for 
the  necessary  purpose  of  preserving  or  allowing 
the  growth  of  other  trees,  and  is  entitled  to  the 
proceeds  of  such  cuttings.  Honeyyoood  v.  Honeys 
wood,  18  L.  R.,  Eq.  306 ;  43  L.  J.,  Gh.  662  ;  30 
L.  T.  671  ;  22  W.  R.  749. 

'^ndfalls.] — Branches  of  tree^  cut  down  for 
the  king*s  use  do  not  pass  by  a  grant  to  a  ranger 
of  a  forest  of  all  wood  blown  or  thrown  down  by 
the  wind,  and  all  dead  wood,  and  the  bouglui 
and  branches  of  trees  and  wood  in  the  forest  cut 
off  or  thrown  down.  Att.-Oen,  v.  Stowell 
QLard^,  2  Anst.  592. 

Where  timber  is  cut  or  blown  down  the  pro- 
perty in  it  belongs  to  the  owner  of  the  first 
estate  of  inheritance.  Honeywood  v.  Honeytoood, 
sujpra. 

On  adjoining  Premises.] — If  a  tree  grows  near 
the  confines  of  the  land  of  two  parties,  so  that 
the  roots  extend  into  the  soil  of  each,  the  pro- 
perty in  the  tree  belongs  to  the  owner  of  that 
land  in  which  the  tree  was  first  sown  or  planted. 
Holder  v.  Coates,  M.  &  M.  112.  And  see  Water- 
man  v.  Soper,  1  Ld.  Raym.  737  ;  Masters  t. 
Polite,  2  Roll.  Rep.  141 ;  Anon,,  2  Roll.  Rep. 
255. 

Poisonons  Trees  and  Clippings.] — A  declara- 
tion alleging  that  the  defendant  was  possessed 
of  yew  trees,  the  clippings  off  which  he  knew  to 
be  poisonous,  and  that  it  was  his  duty  to  prevent 
the  clippings  firom  being  placed  on  land  not  oc- 
cupied by  Mm,  and  that  he  took  so  little  care  of 
the  clippings  that  they  were  placed  upon  land 
not  occupi^  by  him,  whereby  the  horses  of  the 
plaintiff  were  poisoned,  discloses  no  facts  from 
which  a  duty  can  be  inferred  on  the  part  of  the 
defendant  to  take  care  of  the  clippings.  Wilson 
V.  Newherry,  7  L.  R.,  Q.  B.  31  ;  41  L.  J.,  Q.  B. 
31  ;  25  L.  T.  696  ;  20  W.  R.  111. 

A  tenant  for  life  of  an  estate,  in  1868  leased  a 
farm  adjoining  plantations  in  which  yew  trees 
were  growing,  and  which  the  lessor  reserved  to 
himscdf.  In  March  and  September,  1869,  sheep 
belonging  to  the  lessee  died  from  having  eaten 
of  the  yew  that  protruded  through  the  fence 
surrounding  the  plantations,  and  clippings  of 
yew  that  had  been  thrown  over  the  fence  by  the 
lessor's  gardener.  The  lessor  died  in  February, 
1870 ;  the  tenant  continued  to  hold  the  farm  as 
the  tenant  of  the  trustees  of  the  will  by  which 
the  estate  was  settled.  In  September  and  Oc- 
tober, 1870,  four  steers  belonging  to  him"  got 
over  a  ditch,  which  happened  to  be  nearly  dried 
up,  on  to  land  in  the  hands  of  the  trustees,  and 
died  from  eating  yew  there.  A  bill  for  the  ad- 
ministration of  the  lessor's  estate  was  filed  in 
February,  1871,  and  the  lessee  brought  in  under 
the  decree  a  claim  against  his  executors  for 
damages  on  account  of  the  loss  of  his  sheep  ana 
cattle  so  poisoned  : — Held,  that  the  claim  for  the 
losses  which  occurred  in  the  lessor's  life,  if  ever 
sustainable,  was  one  in  respect  of  an  injury  to 
property  coming  within  3  &  4  Will.  4,  c.  42,  s.  2, 
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and  was  made  too  late.  ErsJtine  v.  Adeaite^ 
Bennett's  claim,  8  L.  R.,  Ch.  756  ;  42  L.  J.,  Ch. 
835  ;  29  L.  T.  234 ;  21  W.  R.  802. 

If  a  man  knowingly  plants  in  his  own  land  and 
gaffers  to  grow  over  the  land  of  his  neighbour  a 
noxious  tree,  by  which  his  neighbour's  cattle  are 
injured,  an  action  will  lie  against  him  at  the 
gnit  of  such  neighbour.  Crowhur»t  v.  Amcr- 
sJiam  Burial  Boards  4  Ex.  D.  5  ;  48  L.  J.,  Ex. 
109  ;  39  L.  T.  355  ;  27  W.  R.  95. 

Cutting  Treei— Land  Let  for  Shooting.]— A 

landowner  who  has  demised  for  a  term  of  years 
the  right  of  shooting  over  his  lands,  is  not 
thereby  prevented  from  cutting  timber  as  he 
thinks  fit  in  the  ordinary  management  of  his 
land,  although  injurious  to  the  shooting.  Oearns 
▼.  Baker,  10  L.  R.,  Ch.  355  ;  44  L.  J.,  Ch.  334  ; 
33  L.  T.  86  ;  23  W.  R.  543. 

Poiiession  of— Mortgagee  and  Mortgagor.] — 

^lortgagces  of  a  freehold  estate  gave  notice  to 
the  tenant  of  farm  land  to  pay  rent  to  them. 
The  tenant  was  not  entitled  to  the  shooting  over 
the  land,  to  the  underwood  in  the  copses,  or  to 
cut  the  timber : — Held,  that  the  taking  posses- 
sion of  the  rents  of  the  farm  land  did  not  involve 
possession  of  the  shooting  over  the  property  or 
of  the  copses  or  timber.  Simniim  v.  Shirley,  6 
Ch.  D.  173  ;  46  L.  J.,  Ch.  875  ;  37  L.  T.  121  ;  26 
W.  R.  25. 

A  mortgagee  applying  for  an  injunction  to 
restrain  the  mortgagor  from  cutting  timber, 
and  thereby  obtaining  an  undertaking  from  the 
mortgagor  not  to  cut  timber,  is  not  thereby 
prov3  to  have  taken  possession  of  the  timber. 
Ih. 

Sale.] — ^A  sale  of  growing  timber,  to  be  taken 
away  as  soon  as  possible  by  the  purchaser,  is  not 
a  contract  or  sale  of  lands,  or  any  interest  therein, 
within  s.  4  of  the  Statute  of  Frauds.  Mar»hall 
V.  Oreen,  1  C.  P.  D.  35  ;  45  L.  J.,  C.  P.  153  ;  24 
W.  R.  175. 

An  owner  of  real  estate  can  maintain  an  action 
against  a  person  for,  and  prevent  him  from, 
entering  on  his  land  and  cutting  down  his  timber 
under  an  alleged  verbal  contract  said  to  have 
been  made  with  that  person  and  the  testator, 
although  part  of  such  timber  may  have  been  cut, 
carried  away,  and  paid  for  in  the  lifetime  of  the 
testator.  Wakley  v.  Froggatt,  2  H.  &  C.  669  ; 
33  L.  J.,  Ex.  5  ;  9  Jur.,  N.  S.  1248  ;  9  L.  T.  340 ; 
12  W.  R.  86. 

Overhanging  Highway.]— Suffering  trees  and 
underwood  to  grow  over  and  across  a  highway 
so  as  to  obstruct  the  free  passage  is  not  a  wilful 
obstruction  of  the  free  passage  within  the  mean- 
ing of  5  &  6  Will.  4,  c.  50,  s.  72.  Walher  v. 
Homer,  1  Q.  B.  D.  4  ;  45  L.  J.,  M.  C,  34  ;  33 
L.  T.  601.    See  also  Way. 

Bight  of  Tenants  under  Settlements  to  Cut.] 
— See  Waste, 

Bight  of  Ecclesiastical  Corporations.] — Sec 
Waste, 

Bight  of  Tenants  under  Leases.]— >S^^  Land- 
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TIME,  COMPUTATION  OP. 

1.  Generally, 

2.  Bays, 

3.  MontliSy  46. 

4.  Terms  and  Years,  A7. 

5.  Particular  Words  as  to,  48. 

6.  Reasonable  Time,  49. 

7.  Eetension  of.^Sea  PRACTICE. 

8.  For  Ajipeal.—Sce  APPEAL. 

1.  Generally. 

Belation  Back— Issning  of  Writ.]— To  issne  a 
writ  of  summons  is  not  a  judicial  act,  and  the 
court  may  inquire  at  what  period  of  the  day  it 
was  issued.  It  appeared  from  the  statement  of 
claim  that  the  writ  of  summons  in  the  action 
was  issued  on  the  2nd  of  July,  and  that  the  cause 
of  action  arose  on  the  same  day,  but  before  the 
issue  of  the  writ.  The  statement  of  claim  was 
demurred  to  on  the  ground  that  the  issuing  of 
the  writ  was  a  judicial  act,  and  must,  therefore, 
be  presumed  to  have  taken  place  at  the  earliest 
moment  of  the  day,  before  the  cause  of  action 
accrued: — Held,  that  the  court  could  inquire 
whether  or  not  the  writ  was  in  fact  issued  after 
the  cause  of  action  accrued.  Clarke  v.  Brad- 
laugh,  8  Q.  B.  D.  63 ;  51  L.  J.,  Q.  B.  1  ;  46 
L.  T.  49 ;  30  W.  R.  53  ;  46  J.  P.  278— C.  A. 
Affirming  7  Q.  B.  D.  151  ;  50  L.  J.,  Q.  B. 
678  ;  44  L.  T.  779  ;  29  W.  R.  822  ;  46  J.  P.  118. 

Signing  Judgment.] — Judicial  proceed- 


ings are  to  be  considered  as  taking  place  at  the 
earliest  period  of  the  day  on  which  they  are  done. 
Wright  v.  MilU,  4  H.  &  N.  488  ;  28  L.  J.,  Ex. 
223  ;  5  Jur.,  N.  S.  771. 

Therefore  where  judgment  was  signed  at  the 
opening  of  the  office  at  its  usual  hour,  eleven 
A.M.,  the  defendant  having  died  at  half-past 
nine  A.M.  on  the  same  morning  : — Held,  regular. 

Time  for  Sitting  of  Court — Greenwich  Time.] 
— The  time  appointed  for  the  sitting  of  the  court 
must  be  understood  as  the  mean  time  at  the 
place  where  the  court  sits,  and  not  Greenwich 
time,  unless  it  is  so  expressed.  Curtis  v.  March, 
3  H.  &  N.  866 ;  28  L.  J.,  Ex.  36  ;  4  Jur.,  N,  8. 
1112. 

2.  Days. 

Hours.] — A  policy  upon  a  ship  contained  a 
printed  clause  covering  her  "until  she  had 
moored  at  anchor  twenty  hours  in  good  safety," 
and  also  a  written  stipulation  extending  the 
period  of  the  risk  "  during  thirty  days'  stay  in 
her  last  port  of  discharge : " — Held,  that  the 
thirty  days  were  not  substituted  for  the  twenty- 
four  hours,  and  that  they  did  not  begin  to  run 
until  the  twenty-four  hours  had  elapsed.  Mer- 
cantile\ Marine  Insurance  Company  v.  Titherino' 
to7i,  5  B.  &  S.  765  ;  34  L.  J.,  Q.  B.  11 ;  11  L.  T. 
340  ;  13  W.  R.  141. 

Clear  Days.] — Where  there  was  a  right  of  for- 
feiture of  shares,  on  giving  ten  clear  days'  notice : 
— Held,  that  a  notice  to  forfeit  "  on  Monday  the 
9th"  was  insufficient,  the  9th  being  on  a  Friday. 
Watson  V.  Bales,  23  Beav.  294. 

Days  Inclusive,  or  Exclusive— Generally.] — 

There  is  no  general  rule,  in  computing  time  from 
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an  act  or  event,  that  the  day  is  to  be  inclusive  or 
exclusive  ;  it  depends  on  the  reason  of  the  thing 
according  to  the  circumstances.  Letter  v.  Oar- 
land,  15  Ves.  248. 

—  In  Kotices.] — In  the  computation  of  a 
calendar  month^s  notice  of  action  to  a  justice, 
required  by  24  Geo.  2,  c.  44,  s.  1,  the  day  of 
giving  the  notice  and  the  day  of  suing  out  the  writ 
were  both  to  be  excluded.  Young  v.  Higgon,  6 
M.  &  W.  49  ;  8  D.  P.  C.  212. 

Where  a  certain  number  of  days'  notice  of  an 
intention  to  do  an  act  is  required,  the  day  of  the 
service  of  the  notice  is  excluded  from  the  compu- 
tation, and  that  on  which  the  act  is  to  be  done  is 
included, — ^unless  there  arc  some  special  provi- 
sions requiring  a  different  mode  of  computation. 
jRex  V.  Cumberland  {JvsticetX  4  N.  &  M.  378  ; 
1  H.  &  W.  16. 


In  Koticei  of  Appeal.]— Where  a  statute 


empowers  justices,  on  information  laid  at  special 
sessions,  to  make  orders  on  specified  parties  for 
the  payment  of  money,  notice  of  the  intended 
information  being  first  given  to  such  parties, 
and  empowers  them  to  appeal,  giving  notice  of 
such  appeal  within  six  days  after  such  order 
shall  be  made  or  given,  the  time  for  notice  of 
appeal  runs  from  the  making  of  the  oidcr,  not 
from  the  service.  licg.  v.  Derbyshire  (Justices}^ 
7  Q.  B.  193. 

A  conviction  having  taken  place  under  the 
Turnpike  Act,  on  Monday,  the  2nd  of  May,  and 
notice  of  appeal  served  on  the  following  Monday, 
the  9th  of  May : — Held,  that  it  was  too  late,  for 
that  it  was  not  "  within  six  days  after  the  cause 
of  complaint,"  within  4  Geo.  4,  c.  95,  s.  87.  Beg. 
▼.  Middlesex  QJusticei),  2  D.,  N.  S.  716  ;  7  Jur. 
396. 

Sale  of  Goods  Bifltrained.] — In  constru- 
ing the  2  Will.  &  M.  Stat.  1,  c.  5,  s.  2,  which 
authorizes  the  sale  of  goods  distrained  within 
five  days  next  after  the  taking,  the  days  must  be 
so  calculated  as  the  rule  now  is  in  other  cases, 
inclusively  of  the  last,  and  exclusively  of  the  day 
of  taking.  Robinson  v.  Waddington^  13  Q.  B. 
753  ;  18  L.  J.,  Q.  B.  250  ;  13  Jur.  537. 

Matteri  relating  to  Letters  Patent.]— 

Original  letters  patent,  for  a  term  of  fourteen 
years,  were  dated  on  the  26th  of  February,  1825 ; 
and  renewed  letters  patent  were  dated  on  the 
26th  day  of  February,  1839  :— Held,  that  the  day 
of  the  date  must  be  reckoned  inclusively,  and 
that  the  former  term  expired  on  the  25th  of 
February,  1839,  and,  consequently,  the  renewed 
letters  patent  were  granted  after  the  original 
letters  patent  had  expired.  Russell  v.  Ledsam, 
14  M.  &  W.  674 ;  14  L.  J.,  Ex.  353 ;  9  Jur.  , 
557. 

A  patent  dated  10th  May  contained  a  proviso 
that  a  specification  should  be  inroUed  within 
one  calendar  month  next  and  immediately  after 
the  date  thereof.  The  specification  was  inroUed 
on  the  10th  of  June  following  : — Held,  that  the 
month  did  not  begin  to  run  till  the  day  after 
the  date  of  the  patent,  and  that  the  specification 
was  in  time.     Watson  v.  Pears,  2  Camp.  294. 

In  computing  time,  under  15  &  16  Vict.  c.  5, 
8.  2,  avoiding  letters  patent,  on  failure  in  pay- 
ment of  stamp  duties :— Held,  that  the  day  of 
the  date  is  excluded,  and  that  the  three  years  do 
not  expire  until  twelve  o'clock  at  night  of  the 


anniversary  of  the  day  on  which  the  letters 
patent  were  granted.  Williams  v.  Nashf  28 
Beav.  93  ;  28  L.  J.,  Ch.  886  ;  5  Jur.,  N.  S.  696. 

Enlargement  of  Time  for  making  Award.] 

— Where  an  arbitrator  enlarges  the  time  for 
making  an  award  till  a  given  day,  the  time  is  to 
be  computed  as  including  that  day.  Kerr  v. 
Jesto7i,  1  D.,  N.  S.  538. 

Filing  "Warrant  of  Attorney.] — Under 

3  Geo.  4,  c.  39,  which  makes  void,  as  against  the 
assignees  of  a  bankrupt,  any  warrant  of  attorney 
executed  by  him  unless  filed  "  within  twenty- 
one  days  after  execution,"  the  days  arc  to  be 
reckoned  exclusively  of  the  day  of  execution  ; 
and  a  warrant  therefore  execut^  on  the  9th  is 
duly  filed  on  the  30th  of  the  month.  Williams 
V.  Burgess,  4  P.  &  D.  348 ;  12  A.  Ji  E.  G35  ;  9 
D.  P.  C.  544. 

Lieence  from  Creditors  to  Debtors.]— In 

a  letter  of  licence  from  creditors  to  a  debtor, 
"for  and  during  the  term  of  one  year  from 
the  date  hereof,"  the  day  of  the  date  should 
be  excluded  from  the  computation  of  the  year. 
Ammervian  v.  Digges,  12  Ir.  C.  L.  K.,  App.  i. 

Application  for  Certiorari.  ]— The  13  Geo. 


2,  c.  18,  s.  5,  directs,  that  no  order  of  justices 
shall  be  removed,  unless  the  certiorari  is  applied 
for  within  six  mouths  after  the  order  is  made. 
Where  an  act  directs  justices  to  make  an  order, 
ar.d  that  it  should  be  subsequently  confirmed  by 
an  order  of  sessions,  the  period  of  six  months  is 
to  be  calculated  from  the  date  of  the  latter 
order.  Bex  v.  Middlesex  (Justices^f  1  N.  &  P. 
92  ;  2  H.  &  W.  407. 


"Until"    a   certain   Day.] — A   trader 


having  petitioned  the  Court  of  Bankruptcy  for 
arrangement  under  12  &  13  Vict.  c.  106,  s.  211, 
praying  that  "  his  person  and  property  might  be 
protected  from  all  process  until  further  order," 
the  commissioner  made  an  order,  which,  after 
reciting  the  petition,  proceeded  thus,  "  I  hereby 
grant  such  protection,  and  order  that  the  person 
and  property  of  the  trader  be  protected  from 
process  until  the  29th  July  next ; "  and  the 
court  appointed  a  meeting  for  twelve  o'clock  on 
that  day,  for  the  creditors  to  assent  to  or  dissent 
from  the  arrangement  proposed  by  the  trader  : — 
Held,  that  the  word  "  until "  in  the  order  must 
be  understood  inclusive  of  the  29th  July,  the 
day  until  which  the  protection  was  given.  Back' 
house  V.  Mellory  4  H.  &  N.  116  ;  28  L.  J.,  Ex. 
141  ;  5  Jur.,  N.  S.  175. 

A  party  insured  his  goods  against  fire  with 
an  insurance  company  by  a  policy  for  six 
months,  whereby  it  was  provided  that,  from 
the  14th  of  February,  1868,  until  the  14th 
of  August,  1868,  and  for  so  long  after  as  the 
assured  should  pay  the  sum  of  225  dollars,  and 
the  company,  at  the  time  above  mentioned, 
accept  the  same,  the  funds  should  be  liable  to 
make  good  losses  by  fire  to  the  .goods.  The 
assured  intended  to  keep  up  this  policy,  and 
the  company  knew  his  intention,  but  the  re- 
newal premium  was  not  demanded  or  paid  on 
the  14th  of  August,  1868.  On  that  day  a  fire 
took  place  which  destroyed  the  goods.  The 
course  of  business  between  the  assured  and  the 
company  was,  that  the  company  should  come  to 
the  assured  and  demand  the  renewal  premium  : 
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— ^Held,  that  under  the  tei^ns  of  the  policy  the 
whole  of  the  14th  of  Augast  was  protected  ;  and 
that  the  company  was  therefore  liable  for  loss 
caased  by  a  fire  happening  on  that  day.  Isaacs 
y.  Royal  Insurance  Qmtpany,  5  L.  B.,  Ex.  296  ; 
39  L.  J.,  Ex.  189  ;  22  L.  T,  681 ;  18  W.  B.  982. 

Sootoh  Xarriage.]  —  D.  and  L.,  being 

both  domiciled  in  England,  left  London  for 
Scotland  on  the  evening  of  the  30th  Jane,  1870, 
for  the  poinpose  of  contracting  a  clandestine 
marriage.  They  arrived  at  Edinborgh  between 
five  and  six  on  the  following  morning,  July  1st, 
and  lived  in  Scotland  until  the  21st  July,  when 
they  contracted  an  irregular  marriage  before 
the  registrar  at  Edinburgh  about  11.30  on  the 
morning  of  that  day.  By  19  &  20  Vict.  c.  96, 
8.  1,  no  in*egular  marriage  contracted  in  Scot- 
land by  declaration,  acknowledgment,  or  cere- 
mony, shall  be  valid^  unless  one  of  the  parties 
had  at  the  date  thereof  his  or  her  usual  place  of 
xesidence  there,  or  had  lived  in  Scotland  for 
twenty-one  days  next  preceding  such  marriage  : 
— Held,  that,  according  to  the  mode  of  com- 
puting time  by  Scotch  law,  the  parties  had  not 
lived  the  prescribed  time  in  Scotland,  and  that 
therefore  the  marriage  was  invalid.  Lawford 
(otherwise  Davies)  t.  Davies,  i  P.  D.  61 ;  47 
L.  J.,  P.  38 ;  39  L.  T.  Ill  ;  26  W.  B.  424. 

So  many  Bayi  <<at  the  l6ait."]~Where  an 
act  is  required  by  a  statute  to  be  done  so  many 
days  at  least  before  a  given  event,  the  time 
most  be  reckoned  excluding  both  the  day  of  the 
act  and  that  of  the  event.  Reg,  v.  Shropshire 
(Justices'),  8  A.  &  E.  173. 

Where  an  act  directed  that  seven  days'  notice 
at  least  should  be  given  of  an  appeal : — Held, 
that  the  meaning  was,  that  so  many  clear  days 
should  be  given;  and,  therefore,  the  day  on 
which  the  notice  was  given  should  be  excluded 
from  the  computation.  Reg,  v.  Middlesex  (Jus- 
tices), 2  New  Sess.  Cas.  73 ;  3  D.  &  L.  109 ;  14 
L.  J.,  M.  C.  139  ;  9  Jur.  768. 

The  4  &  6  Will.  4,  c.  51,  requires  that  a 
summons  to  appear  before  justices,  and  answer 
a  summons,  shall  be  served  ten  days,  at  least, 
before  the  hearing.  A  party  was  summoned  on 
the  20th  day  of  the  month  to  appear  on  the 
30th,  and  was  convicted  for  default  of  appear- 
ance : — Held,  that  the  justices  had  no  jarisdic- 
tion,  as  the  ten  days  must  be  reckoned  exclusively 
of  the  day  of  serving  the  summons  and  that  of 
convicting.  Mitchell  v.  Fostter,  4  P.  &  D.  150  ; 
12  A.  &  E.  472  ;  9  D.  P.  C.  527. 

By  a  local  act  it  was  enacted,  that  no  meeting 
of  the  commissioners  should  be  held  for  putting 
in  execution  any  of  its  powers,  unless  previous 
notice  should  be  given  in  some  local  newspaper, 
published  and  circulated  in  the  county,  at  least 
sixteen  days  before  such  meeting.  Notice  of  a 
meeting  of  the  commissioners  to  be  held  on  the 
12th  February  was  inserted  in  a  county  news- 
paper, dated  the  27th  January,  on  which  day 
the  notice  itself  also  was  dated,  but  the  news- 
paper was  printed  and  partially  circulated  on 
the  26th  January : — Held,  that  the  notice  was 
not  given  until  the  27th  January,  and  therefore 
was  not  given  "at  least  sixteen  days  before 
BucA  meeting,"  in  pursuance  of  the  act,  the 
sixteen  days  being  reckoned  exclusively  of  the 
dav  of  notice  and  the  day  of  meeting.  Reg,  v. 
Abcrdare  Canal  Company,  14  Q.  B.  854  ;  19 
L.  J..  Q.  B.  251 ;  14  Jur.  736. 


Fraotioiis  of  a  Bay.] — A  pauper  entered  npon 
the  occupation  of  premises  at  twelve  o'clock  on 
the  30th  September,  1860,  and  on  the  same  even- 
ing signed  a  memorandum,  which  stated  that  the 
tenancy  was  for  one  year,  commencing  on  the 
30th  September  Instant.  He  continued  in  pos- 
session until  the  29th  September,  1851,aboutlour 
o'clock  in  the  afternoon  of  which  day  he  gave  up 
possession  to  an  incoming  tenant : — Held,  that  the 
fractions  of  the  days  on  which  the  pauper  entered 
and  gave  up  possession  were  not  to  be  regarded, 
and  therefore  he  had  occupied  the  premises  ^  for 
one  whole  year  at  the  least,"  within  1  Will.  4, 
c.  18,  s.  1.  Reg,  v.  St,  Mary,  Warwick,  1  El.  & 
BL  816  ;  1  0.  L.  B.  192  ;  22  L.  J.,  M.  C,  109  ;  17 
Jur.  551. 

Where  an  adjudication  in  bankruptcy  and  ap- 
pointment of  an  official  assignee  take  place  at  an 
earlier  period  of  the  same  day  on  which  a  writ  of 
extent  is  issued  against  the  bankrupt  for  a  crown 
debt,  a  fraction  of  a  day  cannot  be  taken  in 
account  where  the  conflict  is  between  the  right 
of  the  crown  and  the  right  of  the  subject,  and 
the  title  of  the  crown  must  prevail  against  the 
right  of  the  subject.  Edwards  v.  Reg,  (in  error), 
9  Ex.  628  ;  2  C.  L.  B.  590 ;  23  L.  J.,  Ex.  165  ;  18 
Juy.  384--EX.  Ch. 

Where  it  is  necessary  to  shew  which  of  two 
events  first  took  place,  the  court  may  enter  into 
the  question  of  the  fractions  of  a  day  ;  therefore, 
the  court  will  regard  the  particular  hour  at  which 
a  defendant  dies,  so  as  to  see  whether  execution 
issued  previously  to  his  demise.  Clinch'7,  Smith, 
8  D.  P.  C.  337. 

By  20  Vict.  c.  6,  s.  8,  if  any  person  shall  keep 
a  dog  without  having  in  force  a  licence  granted 
under  this  act,  he  shall  forfeit  U,  Sect.  5  pro- 
vides that  every  licence  shall  commence  on  the 
day  on  which  tne  same  shall  be  granted : — Held, 
that  "  on  the  day  on  which  "must  be  taken  to 
mean  "  at  and  from  the  time  when,"  and  that  it 
is  no  answer  to  a  charge  of  having  kept  a  dog 
without  a  licence  on  a  particular  day  to  produce 
a  licence  taken  out  on  that  day,  if  it  is  proved 
that  the  licence  was  applied  for  later  in  tne  day 
than  the  detection  of  the  offence  charged.  Cam.p- 
hell  V.  Strangeways,  3  C.  P.  D.  105 ;  47  L.  J.,  M.  C. 
6  ;  37  L,  T.  672.    See  also  cases  ante,  col,  40. 

Sundays— When  Beckoned.] — The  general  rule 
of  law  is,  that  "days"  mean  " consecutive  days," 
except  Sunday  is  the  first  or  the  last  day ;  but  in 
commercial  cases  it  is  sometimes  otherwise,  be- 
cause mercantile  contracts  are  to  be  construed 
with  reference  to  mercantile  usage.  Brown  v, 
Johnson,  Oar.  &  M.  440  ;  10  M.  &  W.  331. 

A  charterparty  by  which  it  was  agreed  that  a 
ship  should  receive  on  board  a  cargo  of  coals,  and 
proceed  with  them  to  Constantinople  (and,  or) 
Odessa,  contained  these  words : "  The  vessel  to  be 
loaded  in  Liverpool  in  fourteen  days,  and  to  be 
discharged,  weather  permitting,  at  not  less  than 
twenty-five  tons  per  working-day  (holidays  ex- 
cepted), the  days  to  commence  on  the  ship's  being 
in  turn  and  ready  to  deliver ;  all  days  above  the 
said  days  to  be  paid  demurrage  at  the  rate  of  hi, 
sterling  per  day ;" — Held,  that  the  words  "  holidays 
excepted"  did  not  apply  to  the  fourteen  days 
within  which  the  vessel  was  to  be  loaded ;  and 
therefore,  that,  although  two  Sundays  occurred 
within  the  fourteen  days,  still  that  was  the  period 
of  fourteen  days  only  within  which  she  was  to  be 
loaded.  Niemann  v.  Moss,  29  L.  J.,  Q.  B.  206  ;  6 
Jur.,  N.  S.  775. 
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When  Last  Day  for  doixig  Aot  ii  a.] — 

Sunday  is  to  be  computed  in  the  three  days 
allow^  for  an  application  to  justices  to  state  a 
case  for  the  opinion  of  one  of  the  superior  courts, 
under  20  &  21  Vict.  c.  43,  s.  2,  although  it  is  the 
last  day.  Peacock  ▼.  Reg.,  4  C.  B.,  N.  S.  264  ;  27 
L.  J.,  C.  P.  224  ;  S.  P.,  Wynne  v.  Monaldson,  12 
L.  T.  711;  13W.K.  899. 

So  in  computing  the  two  days  allowed  by  the 
Nuisances  Kemoval  Act  (18  &  19  Vict.  c.  121), 
s.  40,  to  an  appellant  for  entering  into  recogni- 
zance after  giving  notice  of  appeu,  Sunday  is  to 
be  reckoned  as  one,  though  it  falls  on  the  last 
day.  Simkin,  Exyarte,  2  El.  k  £1.  392  ;  29 
L.  J.,  M.  C.  23  ;  6  Jur.,  N.  S.  144. 

But  under  18  &  19  Vict.  c.  67  (the  Bills  of  Kx- 
-change  Act),  Sunday  was  not  included  in  the  days 
for  appearance,  if  it  was  the  last  day,  as  r.  174,  H. 
T.,  16  Vict,  applied.  Lexms  v.  Calor,  1  F.  &  F. 
^906. 

In  the  computation  of  time,  where  the  last  day 
falls  on  a  Sunday  or  a  holiday,  and  the  act  is  to  be 
done  by  the  court,  and  not  by  the  party,  ex.  gr. 
the  sealing  of  a  writ,  it  may  be  done  on  the  next 
practicable  day.  HugKet  y.  Griffiths^  13  C.  B., 
1^.  S,324;  32L.J.,  C.  P.47. 

A  warrant  under  14  &  15  Vict.  c.  52,  was 
issued  by  a  county  court  judge,  upon  an  affidavit 
that  the  defendant  was  about  to  go  abroad.  The 
seven  days  limited  for  issuing  a  capias  expired  on 
Good  Friday  : — Held,  that  a  capias  issued  on  the 
following  Wednesday  was  in  time,  that  being  the 
earliest  day  on  which  it  was  practicable  to  issue 
the  writ.    Ih, 

By  a  judge's  order,  debt  and  costs  were  to  be 
paid  by  instalments  of  21,  on  the  25th  of  each 
month.  The  25th  happened  to  be  on  a  Sunday  ; 
the  Instalment  was  offered  on  Monday  and  re- 
fused, and  judgment  was  signed  on  the  following 
day.  The  court  set  aside  the  judgment,  holding 
that  the  defendant  had  the  whole  of  Monday  to 
pay  the  money.  Morris  v.  Barrett,  7  C.  B.,  N.  S. 
139 ;  29  L.  J.,  C.  P.  102  ;  6  Jur.,  N.  S.  609. 

In  computing  the  eight  days  allowed  by  15  &  16 
Vict.  c.  76,  s.  27,  to  a  defendant  who  is  proceeded 
against  by  a  writ  of  summons  specially  indorsed, 
Sunday  must  be  reckoned  as  one,  whether  it  falls 
on  the  last  day  or  not.  Rowberry  v.  Morgan,  2 
C.  L.  R.  1026  ;  9  Ex.  730  ;  23  L.  J.,  Ex.  191 ;  18 
Jur.  452. 

Promissory  Kote  due  oa.] — The  plaintiff 

in  the  action  sued  on  a  promissory  note  at  three 
months,  dated  the  11th  March,  1874 ;  the  note 
was  therefore  prim&  facie  due  on  the  14th  June 
of  the  same  year.  The  14th  of  June  was  a 
Sunday.  The  writ  in  the  action  bore,  date  the 
14th  June,  1880,  which  was  a  Monday.  It  was 
contended  that  the  right  of  action  was  barred  by 
the  Statute  of  Limitations  :  —  Held,  that  the 
action  was  barred,  and  that,  as  the  mercantile 
usage  in  the  matter  of  days  of  grace  had  the 
eSect  of  law,  it  had  the  like  effect  on  the  custom 
of  bills  and  notes  falling  due  on  a  Sunday  be- 
coming payable  on  the  previous  Saturday,  and 
that  Ord.  LVII.  r.  3,  of  the  Judicature  Act  of 
1875  did  not  apply  to  such  a  case  as  the  present 
one,  as  it  was  not  intended  to  extend  the  time 
&ced  by  the  Statute  of  Limitations.  Morris  y. 
Richards,  45  L.  T.  210  ;  46  J.  P.  37. 

irndor  Bales  of  Supreme  Court,  1888.] — 

See  Old.  LXIV.  rr.  2  and  3. 

Otbor  Matters  relating  t/O.^—See  Suitdat. 


3.  Months. 


Meaning  of.]— Before  13  &  14  Vict.  c.  21, 
when  the  word  "  month  "  was  used  in  a  statute, 
without  the  addition  of  "  calendar,"  or  any  other 
words  to  shew  that  the  legislature  intended 
**  calendar,"  it  was  understood  to  mean  a  lunar 
month,  Lacon  v.  Uooper,  6  T.  R.  224  :  1  Bsp, 
246. 

The  plaintiff  hired  chattels  of  the  defendant 
by  a  hiring  agreement,  by  which  he  agreed  to  pay 
him  a  certain  sum  once  a  week,  the  hiring  to  be 
for  twenty-six  months  from  the  date  of  the  first 
payment.  The  plaintiff  afterwards  gave  the  de- 
fendant a  bill  of  sale  of  the  ssune  and  other  chat- 
tels to  secure  money  owed  by  him  to  the  defen- 
dant. An  account  was  ordered  of  the  dealings 
between  the  plaintiff  and  defendant,  the  biU  of 
sale  to  be  a  security  for  what  should  be  found 
due  on  such  account.  The  defendant  claimed 
that  in  taking  the  account  the  twenty-six  months 
should  be  taken  to  be  calendar,  and  not  lunar 
months : — Held,  that  the  months  must  be  taken 
to  be  lunar.  Ilulton  v.  Brown,  45  L.  T.  343  ;  29 
W.  R.  928. 

A  house  and  land  were  taken  by  lease  *'  for  the 
term  of  six  months  from  the  first  day  of  January 
next"  (1830),  ^'and  so  on,  for  six  months  to  six 
months,  until  one  of  the  parties  shall  give  to  the 
other  of  them  six  calendar  months'  notice  in  writ- 
ing to  determine  the  tenancy,  at  and  under  the 
rent  of  13Z.  for  every  six  months,  the  first  pay- 
ment to  be  made  on  the  1st  day  of  July,  1830 :" — 
Held,  that  the  months  here  spoken  of  were  shewn 
by  the  context  to  be  calendar  months,  and  that 
this  was  a  taking  for  a  year  at  least.  Reg,  y. 
Chawton,  1  Q.  B.  247  ;  4  P.  &  D.  525. 

In  legal  matters,  a  month  means  a  lunar 
month;  but  in  commereial  matters,  a  month 
always  means  a  calendar  month.  Hart  v.  Mid- 
dletony  2  C.  &  K.  9  ;  5.  P.,  Ait,- Gen,  y.  Neiohury 
(^Corporation^  1  Coop.  383. 

An  auctioneer  was  employed  to  sell  land,  under 
a  written  contract  that  he  should  be  paid  one  per 
cent,  commission  ;  but  if  the  estate  was  not  sold 
within  two  months  after  the  day  of  the  auction, 
only  one-half  per  cent.: — Held,  that  this  by  itself 
meant  two  lunar  months,  unless  there  was  evi- 
dence that  the  parties  meant  calendar  months. 
Simpson  v.  Margitson^  11  Q.  B.  23  ;  17  L.  J.,  Q.  B. 
81 ;  12  Jur.  155. 

Where  parties  contract  that  the  purchase  of 
lands  shall  be  completed  within  so  many  months, 
calendar  and  not  lunar  months  are  intended. 
Hipwell  v.  KnigU,  1  Y.  &  C.  401. 

The  word  *^  month  **  may  mean  lunar  or  calen- 
dar month,  according  to  the  intention  of  the  con- 
tracting parties ;  therefore,  where,  upon  a  sale  of 
land  on  the  24th  of  January,  it  was  agreed  by  the 
conditions  of  sale  that  an  abstract  of  the  title 
should  be  delivered  to  the  purchaser  within  a 
fortnight  from  the  date  thereof,  to  be  returned 
by  him  at  the  end  of  two  months  from  the  said 
date,  and  that  a  draft  of  the  conveyance  should 
be  delivered  within  three  months  £rom  the  said 
date,  to  be  redelivered  within  four  months  from 
said  date,  and  the  purchase  to  be  completed  on 
the  24th  of  June,  making  a  period  of  precisely 
five  calendar  months  from  the  date  of  the  sale 
and  conditions ;  the  word  *'  months  "  was  held  to 
mean  calendar  and  not  lunar  months,  by  refer- 
ence to  the  whole  period  fixed  for  the  completion 
of  the  contract.    Lang  y.  Oale,  1  M.  &  S.  111. 

The  word  "month,"  in  all  contracts,  except 
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there  is  some  evidence  to  shew  that  calendar 
month  is  meant,  means  lunar  month,  except  in 
mercantile  transactions  in  the  city  of  London, 
where  month  means  calendar  month.  Turner  v. 
Barlow,  3  F.  &  F.  946. 

Therefore,  where  an  artist  agreed  to  engrave  a 
copy  of  a  picture  in  twenty-one  months  from  the 
date  of  its  receipt  by  him,  having  it  in  his  posses- 
sion at  intervals  as  might  be  agreed  upon  for 
fourteen  months  for  that  purpose  : — Held,  that 
the  word  ".months  "  in  this  contract  meant  lunar 
months  in  the  absence  of  evidence  to  the  con- 
trary, and  that  such  a  work  was  not  a  mercantile 
transaction  to  bring  it  within  the  custom  in  the 
city  of  London,  to  construe  the  word  "  month  "  to 
mean  calendar  month  in  mercantile  transactions. 
lb. 

How  Calcnlatod.] — In  calculating  a  calendar 
month,  if  the  computation  commences  daring  the 
course  of  a  month,  the  right  method  is  to  proceed 
from  a  given  day  in  one  month  to  the  day  with 
the  corresponding  number  in  the  ensuing  month. 
Freeman  v.  Bead,  4  B.  &  IS.  174  ;  10  Jur.,  K.  S. 
149;8L.  T.  458  ;  11  W.  R.  802. 

Where  one  calendar  month's  notice  of  action 
at  least  was  necessary,  a  notice  was  given  on  the 
28th  of  April,  and  an  action  was  commenced  on 
the  29th  of  May  : — Held,  that  the  action  was 
rightly  commenced.    Ih. 

If  a  party  purchases  goods,  to  be  paid  for  in 
two  calendar  months,  the  credit  does  not  expire 
till  the  end  of  the  corresponding  day  of  the 
second  month.  Wehh  v.  Fairmaniier,  3  M.  &  W. 
473 ;  6  D.  P.  C.  493. 

A.,  in  London,  consigned  goods  to  B.  at  Bristol, 
to  be  disposed  of  for  him  by  B.,  and,  after  they 
were  shipped  off,  wrote  to  B.,  inclosing  the  bill  of 
lading,  and  requesting  leave  to  draw  on  B.  in 
about  three  months  ;  to  which  B.  replied,  "  that 
the  moment  the  goods  arrived  A.  might  depend 
on  hearing  from  him,  when  he  might  draw  upon 
him ;  or  that  B.  would  send  him  a  banker's 
draft."  The  goods  arrived,  and  a  bill  at  two 
months'  sight  was  presented  to  B.,  which  he, 
being  a  crolitor  of  A.,  refused  to  accept : — Held, 
that  the  three  months  were  to  be  reckoned  from 
the  date  of  the  letter,  and  not  from  the  arrival 
of  the  goods.  Smith  v.  Brown,  2  Marsh.  41  ;  6 
Taunt.  340. 

Computation  of  Time  of  Imprisonment.] — 
Where  a  term  of  one  calendar  month's  imprison- 
ment begins  in  one  month  and  ends  in  another, 
the^  month  must  be  calculated  from  the  day  on 
which  the  imprisonment  commences  to  the  day 
before  the  (numerically)  corresponding  day  in 
the  following  month.  If  there  be  no  such  nume- 
rically coiTesponding  day,  the  term  will  end  on 
the  last  day  of  the  following  month.  Migotti  v. 
Colville,  4  C.  P.  D.  233  ;  48  L.  J.,  C.  P.  695  ;  40 
L.  T.  747  J  27  W.  R.  744  ;  14  Cox's  C.  C.  305— C.  A. 

4.  Teems  and  Yeab& 

Terms. ]— The  terms  into  which  the  legal  year 
was  formerly  divided  are  kept  alive  by  s.  26  of  the 
Judicature  Act,  1873,  in  cases  where  they  are 
used  as  a  measure  for  determining  the  time 
within  which  any  act  is  required  to  be  done. 
Ch  Hst^s  HoipitalJi  Governors),  Brecknock  v.  Mar- 
tin, 3  Q.  B.  D.  16  ;  46  L.  J.,  Q.  B.  591  ;  36  L.  T. 
537  ;  25  W.  R.  637. 

Therefore  when,  after  the  Judicature  Acts,  an 
award  was  made  before  Easter  Term,  and  an  ap- 


plication was  made  during  Easter  Sittings,  but 
after  the  8th  of  May  (the  last  day  of  Easter 
Tei-m),  to  set  it  aside,  under  9  &  10  Will.  3,  c.  16,  s. 
2 : — Held,  that  the  application  was  too  late.  Ih. 
When  all  the  days  included  between  the 
Thursday  before,  and  the  Wednesday  after  Easter 
day  (both  inclusive),  fall  within  Easter  Term, 
that  term  must  be  prolonged  by  five  business 
days,  and  Trinity  Term  commence  five  days  later 
accordingly.    JJow/ws  v.  Bostoek,  5  Jur.  103. 

Tears— How  Beckoned.] — By  1  &  2  Vict.  c. 
106,  s.  58,  if  a  living  continues  *•  for  the  space  of 
one  whole  year"  under  sequestration  for  non- 
residence,  such  living  shall  be  deemed  void,  and 
the  patron  may  appoint  thereto  : — Held,  that 
this  meant  one  whole  year  on  which  the  seques- 
tration issued,  and  not  a  year  commencing  on 
the  Ist  January,  and  ending  on  the  31st  Decem- 
ber, both  inclusive,  as  defined  in  s.  120.  Bartlett 
V.  Kirwooch  1  El.  &  Bl.  771 ;  23  L.  J.,  Q.  B.  9  ; 
18  Jur,  173. 

B.,  by  an  indenture,  dated  and  made  19th  July, 
1851,  demised  to  A.  premises,  habendum  to  A. 
from  25th  December,  1849,  for  and  during  and 
until  the  full  end  and  term  of  fourteen  years 
thence  next  ensuing,  determinable  as  therein 
mentioned  :  proviso  that  it  should  be  lawful  for 
either  B.  or  A.  to  determine  the  demise  at  the 
expiration  of  the  first  seven  years  thereof,  by  six 
mouths'  notice ;  and  thereupon  that  demise,  and 
every  covenant  therein  contained,  should  cease 
and  determine  accordingly  : — Held,  that  the 
seven  years  were  to  be  reckoned  from  25th 
December,  1849,  and  that  the  lease  might  be 
determined  on  the  25th  December,  1856.  Bird 
V.  Baker,  1  El.  &  El.  12  ;  28  L.  J.,  Q.  B.  7  ;  4 
Jur.,  N.  S.  1148. 

5.  Particulae  Wobds  as  to. 

Directly.] — ^A  contract  to  be  performed  "  di- 
rectly" means  to  be  performed  not  "within  a 
reasonable  time,"  but  "  speedily,"  or  at  least,  "a& 
soon  as  practicable."  Duncan  v.  Tonliam,  8  C.  B, 
255  ;  18  L.  J.,  C.  P.  310. 

On  the  18th  of  February  A.  wrote  to  B.,  offer* 
ing  to  supply  him  with  linseed  cake  at  10?.  15«^ 
per  ton.  On  the  19th  B.  replied,  "  I  can  take 
five  tons  at  lOZ.  10#.,  but  it  must  be  put  on  boasd 
directly,"  and  on  the  22nd  A.  again  wrote,  "  I 
shall  ship  you  five  tons  best  cakes  to-morrow  :  '* 
— Held,  that  this  correspondence  did  not  prove 
a  contract  on  the  part  of  B.  to  accept  cake,  "  to 
be  delivered  within  a  reasonable  time."    Ih, 

Ai  lOon  ai  Possible.] — ^A  contract  byamanu^ 
facturer  to  furnish  certain  specified  goods  "as- 
soon  as  possible,"  means  within  a  reasonable 
time,  regard  being  had  to  the  manufacturer'^ 
ability  to  produce  them,  and  the  orders  he  may 
already  have  in  hand.  Attwood  v.  Emery,  1  C» 
B.,  N.S.I  10;  26  L.  J.,  C.  P.  73. 

Forthwith.]— The  word  "forthwith"  in  a 
notice  to  a  party  charged  criminally,  and  out  on 
bail  to  appear,  on  pain  of  forfeiting  his  recogni- 
zance, means,  within  a  reasonable  time  from  the 
service,  and  not  from  the  date  of  the  notice.  Reg, 
V.  Price,  8  Moore,  P.  C.  C.  203. 

"  Forthwith  "  in  a  contract  held  not  to  mean 
immediately.  Boberts  v.  Brett,  34  L.  J.,  C.  P. 
241. 

Immediately.]— A.,  being  indebted  to  B.,  exe- 
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cuted  in  his  favour,  by  way  of  security,  a  bill  of 
sale  of  his  furniture,  thereby  covenanting  that  he 
would,  '*  immediately  upon  dt:mand  in  writing," 
pay  the  principal  and  interest ;  and  in  case  he 
did  not  immediately  upon  such  demand  pay  the 
money,  B.  was  empowered  to  seize  and  sell.  A 
demand  in  writing,  signed  by  B.'s  attorney,  of 
the  immediate  payment  of  the  principal  and  in- 
terest,  was  served  upon  A.  by  a  bailitf,  who  had 
authority  to  receive  the  money,  but  did  not  com- 
municate the  fact  to  A. ;  and  who,  in  default  of 
payment,  seized  the  goods,  which  were  after- 
wards sold  : — Held,  that  there  was  a  sufficient 
demand  of  payment,  but  no  default,  inasmuch  as 
no  reasonable  time  was  afforded  to  A.  for  com- 
pliance with  it,  and  that  the  action,  therefore, 
was  maintainable.  Toms  v.  mUon^  4  B.  &  S. 
442 ;  32  L.  J.,  Q.  B.  382  ;  10  Jur.,  N.  S.  201  ;  7 
L.  T.  421  ;  11  W.  R.  117  ;  -S?.  P.,  Moore  v.  S/wUef/, 
«  App.  Cas.  285  ;  52  L.  J.,  P.  C.  35 ;  48  L.  T.  918. 

Kezt  following.] — By  an  awaixl,  dated  the  13th 
of  October,  1840,  it  was  ordered  that  a  sum  of 
money  be  paid  on  the  28th  day  of  October  next : 
— Held,  that  the  money  was  payable  on  the  28th 
day  of  that  present  month  of  October.  Brown 
v.  Smith,  8  D.  P.  C.  867. 

A  proviso  for  payment  "  on  the of  Febru- 
ary next  ensuing,"  properly  means  of  next  Febru- 
ary ;  but  **  on  the  29th  of  February  next  ensu- 
ing," means  the  29th  of  February  in  next  leap- 
year,  in  order  to  give  effect  to  the  words.  CJiaj)- 
man  v.  Betcham,  3  G.  &  D.  71  ;  3  Q.  B.  723 ;  12 
L.  J.,  Q.  B.  42. 

6.  Beasonable  Time. 

What  if.] — The  overseers  of  a  township  agreed 
"^-ith  the  plaintiff  and  several  other  persons,  who 
had  given  notices  of  ai^ix^al  against  a  poor-rate, 
that  all  matters  in  difference  between  the  over- 
seers and  the  plaintiff,  and  the  other  appellants, 
should  be  referred  ;  and  that  the  costs  of  the 
plaintiff  and  the  other  appellants,  incurred  in  re- 
lation to  the  appeals,  up  to  the  time  of  the  agree- 
ment, should  be  taxed  and  payed  by  the  over- 
seers. A  declaration  against  the  overseers  for 
nonpayment  of  such  costs,  alleged  that  they  were 
taxed  in  a  reasonablq  time  after  the  making  of  the 
agreement,  and  they  were  requested  to  pay  the 
amount,  but  they  had  not  paid  it.  They  pleaded, 
that  the  costs  were  not  taxed  in  a  reasonable 
time  after  the  making  of  the  agreement,  on  which 
issue  was  joined  and  found  for  the  overseers : 
— Held,  that  the  question  whether  such  a  reason- 
able time  had  elapsed  was  a  question  for  the 
decision  of  the  jury  and  not  of  the  judge.  Bur- 
ton  V.  Griffiths,  11  M.  &  W.  817. 

To  elapse  between  Summons  and  Hear- 
ing.]—The  11  &  12  Vict.  c.  43,  s.  2,  authorizes 
justices  to  proceed  ex  parte,  where  it  is  proved 
on  oath  that  the  summons  has  been  served  upon 
the  defendant  a  reasonable  time  before  the  time 
appointed  for  the  hearing.  A  summons  to  answer 
a  charge  of  assault  was  served  upon  the  defen- 
dant's wife,  at  his  house,  at  nine  o'clock  in  the 
morning,  to  appear  the  next  day  at  eleven 
o'clock,  at  a  place  eight  miles  distant.  The  de- 
fendant, who  was  a  collier,  had  gone  to  his  work 
at  the  time,  and  did  not  return  till  eleven  at 
night.  The  next  morning,  having  left  some  work 
unfinished,  he  went  to  the  mine.  The  justices 
proceeded  to  hear  in  his  absence,  and  adjudged 


him  guilty  of  an  assault,  and  sentenced  him  to 
pay  a  fine  or  be  imprisoned  : — Held,  that  it  was 
for  the  justices  to  decide  whether  the  time  was 
reasonable  under  the  circumstances ;  and  that, 
having  so  decided,  the  court  would  not  review 
their  decision.  ]Villia7nSj  Ujc  jjarte,  2  L.,  M.  & 
P.  580  ;  21  L.  J.,  M.  C.  46. 


For  Kotiee.] — By  deed  made  on  the  30th 


January,  1860,  in  consideration  of  410/.  lent  to 

A.  by  B.,  A.  assigned  household  furniture,  farm- 
ing stock,  and  goods  and  chattels  and  future 
personal 'estate  and  effects  to  A.,  subject  to  a 
proviso  for  redemption  if  A.  should  pay  to  B. 
4107.  ''on  the  30th  January,  1870,  or  at  such 
earlier  day  or  time  as  B.,  or  his  attorney  or 
agent,  should  appoint  for  payment,  by  notice  in 
writing,  sent  by  post,  or  delivered  to  or  left  at 
the  house  or  last  Known  place  of  abode"  of  A. ; 
with  a  power  of  immediate  entry  and  sale  on 
default  of  payment  contrary  to  the  proviso  and 
the  true  intent  and  meaning  of  the  deed ;  and 
there  was  a  proviso,  that  until  default  A.  should 
hold  (x>ssession,  and  use  the  goods,  chattels,  and 
effects,  without  any  hindrance  or  disturbance  by 

B.  B.  at  noon  of  the  20th  February,  1860,  gave 
A.  notice  to  pay  the  money  to  him  at  half-past 
twelve  of  the  same  day,  and  at  that  time,  he  not 
paying  the  money,  seized  the  goods,  and  after- 
wards sold  them  ; — Held,  that  the  notice  under 
the  proviso  must  be  reasonable,  and  that  the 
notice  given  was  not  given  in  a  i*easonable  time. 
Brighty  v.  Xorton,  3  B.  &  S.  305  ;  32  L.  J.,  Q.  B» 
38  ;  9  Jur.,  N.  S.  495 ;  7  L.  T.  422  ;  11  W.  R.  167, 

For  Bescission  of  Contract  for  Sale  of 


Land.] — When,  aft^r  a  contract  for  the  sale  of 
land  has  been  entered  into,  a  notice  is  given  to 
make  time  of  the  essence  of  the  contract,  the 
question  whether  the  notice  is  reasonable  or  not 
must  be  judged  of  as  at  the  date  when  it  is 
given.  Tho  plaintiff  held  a  lease  from  the  de- 
fendant which  gave  him  an  option  of  purchasing 
the  demised  property  at  any  time  during  the 
term,  on  giving  the  lessor  three  months'  pre* 
vious  notice  in  writing.  On  the  24th  of  March, 
1877,  the  plaintiff  gave  the  dcfeudant  notice  of 
his  intention  to  exercise  the  option.  There  were 
some  difficulties  in  completing  the  defendant's 
title  to  the  property,  and  an  abstract  of  title 
was  not  delivered  to  the  plaintiff's  solicitor  till 
the  17th  of  June,  1878.  The  plaintiff's  solicitor 
not  having  acknowledged  the  receipt  of  the  ab- 
stract, and  having  neglected  to  answer  several 
letters  from  the  defendant's  solicitors,  they,  on 
the  16th  of  September,  wrote  to  the  plaintiff 
himself,  asking  whether  he  intended  to  complete 
the  purchase.  The  plaintiff  replied  the  next 
day  that  he  would  write  at  once  to  his  solicitor. 
On  the  24th  of  September,  1878,  no  further  com- 
munication having  been  received  from  the  plain- 
tiff or  his  solicitor,  the  defendant  gave  the  plain- 
tiff a  notice  in  writing,  requiring  him  to  complete 
the  purchase,  and  stating  that,  unless  he  com- 
plete it  on  or  before  the  31st  of  October,  1878, 
the  defendant  would  treat  the  contract  as  re- 
scinded, and  that  in  that  respect  time  should  be 
deemed  of  the  essence  of  the  contract.  On  the 
26th  of  September,  1878,  the  plaintiff  acknow- 
ledged the  receipt  of  the  notice,*  and  said  that 
he  bad  seen  his  solicitor,  who  had  promised  to 
proceed  as  soon  as  possible.  On  the  1st  of 
November,  1878,  no  further  communications 
having  been  received  from  the  plaintiff  or  his 
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solicitor,  the  defendant's  solicitors  wrote  to  the 
plaintiff  that  the  defendant,  in  porsnance  of  his 
notice,  declared  the  contract  at  an  end ;  and 
they  requested  the  return  of  the  abstract,  and 
demanded  payment  of  rent  for  the  property. 
The  plaintiff  had  been  in  possession  of  the  pro- 
perty ever  since  his  notice  to  purchase,  but  nad 
refused  to  pay  any  rent  after  the  24th  of  June, 
1877.  On  the  2l8t  of  November,  1878,  the 
plaintiff  commenced  his  action  for  the  specific 
performance  of  the  contract  to  purchase: — 
Held,  that  the  notice  of  the  24th  of  September 
fixed  an  unreasonably  short  time  for  4ne  com- 
pletion of  the  purchase,  and  was  therefore  in- 
valid. Specific  performance  was  decreed,  and 
the  defendant  was  ordered  to  pay  the  costs  of 
the  action  up  to  and  including  tne  trial.  Craw- 
ford V.  Toogood,  13  Ch.  D.  163 ;  49  L.  J.,  Ch.  108 ; 
41  L.  T.  649  ;  28  W.  R.  248. 

When  time  is  not  originally  made  of  the 
essence  of  a  contract  for  the  sale  of  land,  one 
of  the  parties  is  not  entitled  afterwards  by 
notice  to  make  it  of  the  essence,  unless  there 
has  been  some  default  or  unreasonable  delay  by 
the  other  party.  After  a  delay  of  two  years  on 
the  part  at  a  vendor,  he  gave  notice  to  the  pur- 
chaser to  complete  his  contract  within  three 
weeks,  and  that,  if  he  did  not  do  so,  the  vendor 
would  treat  the  contract  as  at  an  end : — Held, 
that  the  time  limited  for  completion  was,  under 
the  circumstances,  unreasonably  short,  and  the 
notice  thereof  of  no  effect.  Greefi  v.  &'«'»,  13 
Ch.  D.  589  ;  49  L.  J.,  Ch.  166  ;  41  L,  T.  724  :  44 
J.  P.  282. 


TIPPLING  ACT. 

See  INTOXICATING  LIQUORS. 


TITHES. 

See  ECCLESIASTICAL  LAW. 


TITLE-DEEDS. 


See  DEED  AND  BOND, 
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I.  Generally. 

1.  Validity  of,  and  Rigid  to. 

2.  Bate  of  Charge,  54, 

3.  Levy,  56. 

XL  Canal.— &?e  Wateb. 

III.  Mabket.— &f^f  Market. 

IV.  Port,  Harbour  and  Liohthousb.— 

See  Shipping. 

V.  Turnpike.— Sm  Way, 

VI.  Rateability. — See  Rates  and  Rat- 
ing, 

VIL  On  Carriage  of  Goods.  — jS^  Car- 
rier. 


I.    GENERALLY. 

1.  Validity  op,  and  Right  to. 

Bad  Cnatom.] — A  custom  that  a  meter  of  a 
borough  should  naTe  a  toll  on  all  goods  import^ 
within  the  borough,  whether  mete^  or  not,  is  ba^ 
in  law,  unless  it  cau  be  connected  with  some 
obligation  to  do  something  beneficial  to  the  per- 
son to  be  charged  with  the  toll.  Jenkins  v.  Har- 
rey,  1  Gale,  454  ;  5  Tyr.  871.  See  Lay  burn  v. 
Crujf,  4  M.  &  W.  320  ;  8  C.  &  P.  397. 

Bankneu.] — No  objection  can  be  made  on  the 
ground  of  rankness  to  a  toll,  the  right  to  levy 
which  depends  upon  a  correspondent  obligation 
to  do  something  beneficially  to  the  payers  of  the 
tolL    Jb. 

Tolls  TraTerie  and  Thorough.] — A  toll  tra- 
verse, i.  e.,  a  toll  for  the  mere  use  of  a  public 
way,  is  bad.  Lawrence  v.  HiteU^  3  L.  R.,  Q.  B. 
621  ;  37  L.  J.,  Q.  B.  209 ;  18  L.  T.  483  j  16 
W.  R.  813  ;  9  B.  &  S.  467— Ex.  Ch. 

The  repair  of  some  streets  in  ta  town  is  not 
sufficient  consideration  to  support  a  claim  of  toll- 
thorough  in  all  parts  of  the  town.  JSrett  v. 
Bealcs,  10  B.  k.  C.  608  ;  M.  &  M.  416. 

Bight  to.] — Under  charters  granting  to  a  dean 
and  chapter,  "  that  they  and  idl  their  men  shall 
be  quit  of  toll,  passage,  cheminage,  &c.,  in  city 
and  borough,  fair  and  market,  in  the  passage  of 
bridges,  and  all  parts  of  the  sea,  in  all  places 
throughout  England,"  their  lay  tenant  of  lands 
included  in  the  charters  is  exempt  from  market 
toll  and  toll  traverse,  not  only  for  articles  going 
to  or  coming  from  the  lands  for  the  necessary 
manurance  and  enjoyment  of  them,  but  also  for 
the  goods  sent  out  or  coming  in  for  the  purpose 
of  merchandize.  Middleto9i  (^Lord)  v,  Lambert, 
1  A.&E.  401;  3N.  &M.  84L 

If  a  person,  claiming  a  toll  for  passing  over  a 
highway,  can  shew  an  immemorial  usage,  and 
that  the  soil  and  toll  were,  before  the  time  of 
legal  memory,  in  the  same  hands,  though  severed 
since,  it  will  be  presumed  that  the  soil  was  origi- 
nally granted  to  the  public  in  consideration  of 
the  toll.  Pelham  (^Lord)  v.  PickersgUl,  1  T.  R. 
660. 
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Xvidenee  of.] — ^Where  the  crown  granted 

to  8.  the  castle  and  honour  o£  H.,  and  ^*  all  that 
toll  and  idl  those  tolls  called  '  traverse/  to  be 
taken  in  manner  accustomed,  i.  e.,  of  all  saleable 
things  passing  through  the  town  of  H.  and  also 
through  the  towns  of  Ware,  B.,  T.,  and  elsewhere, 
in  divers  places  in  the  same  countj ; "  and  it  ap- 
peared that  a  toll  had  always  been  taken  at 
Ware  Bridge,  and  that  in  various  ancient  docu- 
ments it  had  been  described  as  '*  the  traverse," 
and  "  the  toll  traverse  "  of  the  bridge  of  W.,  and 
that  S.  and  his  ancestors  for  twenty  years  past 
had  repaired  the  bridge : — Held,  that  Uie  burden 
was  cast  on  S.  to  shew  that  the  toll  was  a  toll- 
thorough  and  not  traverse,  although  the  bridge 
was  a  public  highway ;  and  that  the  sessions,  in 
the  absence  of  any  such  evidence,  were  warranted 
in  inferring  that  it  was  a  toll  traverse,  ^g.  v. 
SalUbury  (^Marquis),  3  N.  &  P.  476  ;  3  A.  &  E. 
716  ;  1  W.,  W.  &  H.  444. 


—  Bight  of  Corporation  to.] — In  an  action 
for  tolls  upon  live  stock  driven  through  a 
borough  and  upon  waggons  and  carriages  with 
four  wheels,  passing  to,  through  and  from  a 
borough  and  manor,  a  market  company  claimed — 
as  representing  bv  virtue  of  a  statute  a  munici{Mil 
corporation  which  was  the  lord  of  the  manor  in 
which  the  borough  was,  and  holder  of  land 
within  the  borough,  and  entitled  by  prescription 
or  grant  to  drift  tolls  and  dues  payable  within 
the  borough  on  horned  cattle,  sheep  and  swine 
driven  through  the  borough,  and  waggons  and 
carriages  with  four  wheels  passing  to,  through 
and  from  the  borough, — to  be  entitled  to  such 
tolls  from  a  railway  company,  incorporated  by 
acts  passed  in  1862  and  ^863,  who  had  made  a 
portion  of  their  line  of  railway  and  station  on 
lands  within  the  borough,  acquired  by  them  for 
the  purposes  of  their  railway,  and  used  their  line 
and  station  for  the  conveyance  of  goods  and  live 
stock  and  passengers  in  carriages  and  trucks,  in, 
to  and  through  the  borough : — Held,  that  such 
tolls  could  only  be  claimed  as  tolls  traverse,  but 
that  inasmuch  as  the  enjoyment  of  the  railway 
company  was  a  proprietary  one  of  their  own 
land  acquired  by  them  without  any  reservation 
of  any  rights  by  their  vendors,  enabling  them  to 
earn  such  a  toll  (if  such  rights  could  legally 
exist),  neither  the  corporation,  as  a  grantee  of 
any  such  toll,  nor  the  market  company,  as  their 
representative,  could  have  a  right  to  take  such 
tolls.  Mreeon  Markets  Company  v.  Neath  and 
Brecon  Bailway  Company,  7  L.  R.,  C.  P.  556 ; 
41  L.  J.,  C.  P.  257  ;  27  L.  T.  316.  Affirmed,  8 
L.  E.,  C.  P.  167  ;  42  L.  J.,  C.  P.  63— Ex.  Ch. 

Bailway  Tmeks  or  Carriages.] — Where, by  an 
act  for  paving,  lighting,  and  cleansing  a  town, 
tolls  were  imposed  on  aU  stage-coaches  and  other 
such  public  carriages  carrying  passengers  for 
hire,  and  coming  to  or  going  from  or  out  of  the 
town  and  the  precincts,  end  also  on  all  wains, 
waggons,  carts,  or  other  such  carriages  carrying 
goods  for  hire,  and  coming  to  or  going  from  or 
out  of  the  town  and  the  precincts  : — Held,  that 
railway  carriages  carrying  passengers  for  hire, 
and  coming  into  the  town  by  a  railway,  and  rail- 
way trucks  carrying  goods  for  hire,  and  coming 
into  the  town  by  a  raUway,  were  not  liable  to  the 
tolls.  JVetomarket  Bailway  Company  v,  Foster^ 
2  C.  L.  R.  1617. 

On  Coals  brought  by  Bailway  into  Town.]~A 


private  act  of  parliament  imposed  a  duty  of  2^. 
per  chaldron  upon  all  coal  <*  imported  and  landed 
at  the  town  of  H.,  or  otherwise  brought  or  de- 
livered within  the  limits  of  the  town."  The  act 
gave  a  remedy  against  the  shipowner  by  dis* 
training  the  ship  and  tackle  as  well  as  the  coals 
in  default  of  payment.  At  the  time  that  the  act 
was  passed  no  coals  were  brought  into  H.  ex- 
cept by  sea : — Held,  that  coals  brought  into  the 
town  by  railway  were  liable  to  the  duty,  and 
not  only  sea-borne  coals ;  and  that  the  railway 
company,  as  the  persons  who  brought  the  coals 
into  the  town,  were  primarily  liable  to  pay  the 
duty.  Oreat  Eastern  Bailway  Company  v.  Har» 
wich  CMayor\  41  L.  T.  633  ;  44  J.  P.  104— 
H.  L.  (E.). 

See  aUo  sub  tit.  Coals. 

Letting  ol] — Tolls  traverse  of  a  bridge  cannot 
be  let  by  parol,  the  demise  must  be  by  deed. 
Beg,  v.  Salisbury  iJfarquis),  3  N.  &  P.  476  ;  8 
A.  &  E.  716  ;  1  W.,  W.  k  H.  444. 

Action  on  a  deed  made  between  five  commis- 
sioners of  an  inland  navigation,  under  the  autho- 
rity of  several  acts  of  parliament,  and  the  defend- 
ant, whereby  the  commissioners,  in  consideration 
of  rent,  demised  the  tolls  of  the  navigation  to  the 
defendant  for  a  year,  from  the  Ist  January, 
1850,  at  the  rent  of  3,470/.,  together  with  other 
payments,  and  the  defendant  covenanted  with 
them,  and  also  with  the  whole  body  of  commis- 
sioners, in  a  separate  covenant,  for  the  payment 
of  the  rent.  Tne  declaration  alleged  an  entry  by 
virtue  of  the  demise,  and  the  occupying  and  re- 
ceiving of  the  tolls  during  the  entire  year. 
Breach,  nonpayment  of  the  rent.  Plea,  that  the 
commissioners  never  executed  the  lease,  and  that 
the  entry  and  occupation  were  at  the  will  of  the 
commissioners  only,  and  not  under  the  demise. 
Replication,  that  the  defendant  entered  and  re- 
ceived and  enjoyed  the  tolls,  by  the  permission 
of  the  commissioners,  under  the  terms  of  the 
deed : — Held,  that  as  the  lessors  had  not  executed 
the  lease,  the  lessee  had  never  received  the  con- 
sideration for  which  he  had  stipulated,  namely, 
a  permanent  estate  during  the  demise  and  under 
its  terms,  and  therefore  that  he  was  not  liable  to 
be  sued  upon  his  covenant  in  the  lease.  Swatman 
V.  Ambler,  8  Ex.  72 ;  22  L.  J.,  Ex.  81. 

Liability  of  Persons  receiving.]— A  private 
person  or  a  company  having  a  right  to  levy  tolls 
in  respect  of  the  performance  of  a  particular 
work,  will  be  liable  for  injuries  occasioned  by 
performing  it  improperly.  Mersey  Bock  Trustees 
V.  Gibbs,  11  H.  L  Gas.  686  ;  35  L.  J.,  Ex.  226  ; 
12  Jur.,  N.  S.  671  ;  14  L.  T.  677  j  14  W.  R. 
872. 

A  corporate  body  authorized  to  perform  such  a 
work,  and  receiving  tolls  in  respect  of  it,  though 
obtaining  no  profit  for  itself  from  such  tolls,  but 
collecting  them  for  the  maintenance  of  the  work 
and  the  possible  future  benefit  of  the  public,  is 
equally  responsible  for  injuries  arising  from  the 
improper  performance  of  sueh  work,  and  the 
funds  thus  obtained  must  discharge  that  liability. 
lb. 

2.  Rate  of  Chabqe. 

Bight  to  Tolls  for  Fractional  Parts  of  Kile 
Traversed^] — By  a  local  act  of  1739,  s.  23,  the 
plaintiffs  are   empowered  to  take  from   every 
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person  conyeying  goods  upon  the  river  between 
Maidstone  and  Forest-row,  or  any  part  thereof 
(which  all  person  and  persons  should  and  might 
lawfully  do),  such  rates  and  duties  for  lockage 
and  riveragc  as  the  plaintifiEs  should  think  fit,  not 
exceeding  id.  per  mile  for  every  ton  weight  of 
goods  from  Maidstone  up  the  river  to  Branbridge, 
and  not  exceeding  6^/.  per  mile  for  every  ton 
weight  of  goods  from  Branbridge  up  the  river  to 
Forest-row,  and  so  in  proportion  for  a  greater  or 
less  quantity.  By  s.  28,  the  plaintiffs  are  from 
time  to  time  to  publicly  fix  up  the  duties  for 
lockage  and  riverage  charged  by  them.  By  s.  31, 
nothing  in  the  act  is  to  be  construed  to  extend 
the  plaintiff's  authority  to  the  execution  of  any 
works  below  Mrs.  Edmonds'  wharf  in  Maidstone. 
By  8.  38,  any  action,  suit  or  information  for  any- 
thing done  in  pursuance  of  this  act,  or  in  relation 
to  the  premises,  shall  be  commenced  within  three 
months  after  the  facts  committed.  Maidstone 
extends  along  the  river  upwaixls  about  three  fur- 
longs from  Mrs.  Edmonds'  wharf  to  the  College 
Lock,  constructed  by  the  plaintiffs,  Maidstone 
bridge  being  between  the  two.  The  plaintife, 
besides  other  works  on  the  river,  had  scoured  a 
shoal  between  the  bridge  and  Mrs.  Edmonds' 
wharf,  and  on  their  annual  survey  they  always 
disembarked  at  that  wharf.  In  1874,  the  plain- 
tiffs amended  their  toll  list,  so  as  to  charge,  for 
the  first  time,  tolls  proportioned  to  a  fractional 
part  of  a  mile  traversed.  An  owner  of  oil  mills 
situate  on  the  Medway,  less  than  a  mile  above  the 
College  Lock,  but  more  than  a  mile  above  Mrs. 
Edmonds'  wharf,  refused  to  pay  to  the  plain- 
tiffs any  toll  upon  barges  coming  up  the  river  to 
his  mills :  — Held,  that  they  were  entitled  to 
charge  tolls  proportioned  to  a  fractional  part  of 
a  mile  traversed  since  the  amendment  of  their 
list,  without  reference  to  the  three  months'  limi- 
tation provided  by  s.  38.  Medway  NacigatUm  v. 
BrooJt,  33  L.  T.  843. 

A  clause  in  a  private  act  granted  tolls  for  "  a 
fraction  of  a  mile  beyond  four  miles,"  &c. ;  the 
company  claimed  such  tolls  when  the  whole  dis- 
tance traversed  was  less  than  four  miles.  The 
lord  chancellor  (Earl  Cairns)  and  Lord  Selbome 
were  of  opinion  that  the  charge  was,  on  the 
whole,  warranted  by  the  words  of  the  act,  and 
that  the  judgment  of  the  court  below  must  on  this 
point  also  be  affirmed.  Lord  Penzance  and  Lord 
0*Hagan,  applying  the  principle  that  no  charge 
could  be  imposed  on  the  public  but  by  the  clearly 
expressed  intention  of  the  legislature,  held  that 
in  this  case  the  legislature  had  not  clearly  ex- 
pressed an  intention,  nor  had  intended  to 
authorize  such  a  charge.  PHce  v.  Monmouth- 
shire  Canal  and  Railivay  Companies^  4  App. 
Cas.  197  ;  49  L.  J.,  Ex.  130  f  40  L,  T.  630 ;  27 
W.  R.  666. 

Publieatioii  of  Tolli.] — A  company  obtained 
an  act  (8  &  9  Vict.  c.  clxix.)  authorizing  it  to 
construct  a  railway  and  to  demand  tolls  for  the 
conveyance  of  passengers  and  goods  thereon. 
The  charge  for  the  conveyance  of  goods  was 
generally  thus  expfessed,  "  per  ton  per  mile  not 
exceeding,"  &c.  One  clause  provided  that  "  for 
articles  or  persons  conveyed  on  the  railway  for  a 
less  distance  than  four  miles  "  there  might  be, 
"  in  addition  to  the  prescribed  tolls  for  convey- 
ance, a  reasonable  charge  for  the  expense  of 
stopping,  loading,  and  unloading,"  No  publica- 
tion of  this  charge  in  the  form  of  a  "  toll "  had 
been  made  upon  the  toll  board  : — Held,  that  this 


"  charge  "  for  stopping  was  not  properly  a  '*  toll," 
and  that  the  non-publication  of  it  on  the  toll- 
board  in  the  form  required  by  the  Railways 
Clauses  Consolidation  Act,  1845,  ss.  93  and  95, 
did  not  prevent  the  company  from  demanding 
it.    Ih. 

A  pier  company  was  authorized  by  act  of  par* 
liament  to  charge,  for  goods  laden  or  unladen  on 
the  pier,  the  rates  specified  in  a  schedule  to  the 
act ;  but  they  could  only  demand  them  so  long 
as  ''*'  the  rates  for  the  time  being  authorized  to  be 
taken  as  thereinbefore  mentioned  "  were  painted 
on  a  board  affixed  to  the  premises.  By  a  subse- 
quent section  power  was  given  to  lower  the  tolla 
or  to  raise  them  to  such  sums  as  the  company 
should  think  proper,  not  exceeding  the  sums 
authorized  by  the  act.  The  company  lowered 
some  of  the  rates,  but  put  up  a  board  shewing 
the  tolls  contained  in  the  schedule  to  the  act : — 
Held,  that  the  act  required  the  actual  tolls  in 
force  for  the  time  being,  and  not  the  maximum 
tolls  authorized  by  the  act,  to  be  painted  on  the 
Iwaid.  Gregson  v.  Potter,  4  Ex.  D.  142 ;  48  L.  J.j 
M.  C.  86  ;  27  W.  R.  840. 

Alteration  and  Variation.] — A  toll  reasonable 
in  amount,  but  vaiying  from  time  to  time  ac- 
cording to  the  value  of  money,  is  valid  in  point 
of  law.  Lawrence  v.  Iliteh,  3  L.  R.,  Q.  B.  521  ; 
37  L.  J.,  Q.  B.  209  ;  18  L.  T.  483  ;  16  W.  R.  813  ; 
9  B.  &  S.  467— Ex.  Ch. 

If  the  lessee  of  tolls  under  a  corporation  varies, 
by  temporary  agreement,  the  amount  of  toll 
claimed  of  individuals,  it  will  not  affect  the  right 
to  the  tolls,  if  it  appears  to  have  been  a  varia- 
tion, not  for  the  purpose  of  claiming  more  at 
one  time  than  another,  but  for  the  convenience 
of  both  parties.    Lanrum  v,  LovelU  6  C.  &  P.  463. 

Tinistees  empowered,  by  one  section  of  a  local 
act,  to  take  such  tolls  as  they  might  at  any 
meeting  direct,  up  to  a  certain  maximum,  are 
not  entitled,  under  that  power,  to  remit  a  half 
toll  .on  return  loads,  imposed  by  another  section. 
Any  alteration  of  tolls  must  affect  the  different 
classes  mentioned  in  the  act  equally.  Barton  v. 
Benn4;tt,  12  W.  R.  709. 

But  one  who  had  taken  a  lease  of  the  tolls, 
subject  to  an  order  purporting  to  remit  the  half 
tolls : — Held,  not  entitled  to  exact  them.    lb, 

A  trading  company  empowered  by  statute  to 
take  tolls  for  certain  matters,  is  not  bound,  un- 
less there  is  an  enactment  to  that  effect,  to  exact 
one  uniform  toll  from  all  persons  alike,  but  may 
charge  a  smaller  toll  to  a  particular  class  than  to 
another.  Hungerford  Marh-et  Company  v.  City 
Steamboat  Comjtatiy,  3  El.  &  Bl.  365  ;  30  L.  J., 
Q.  B.  25  J  7  Jur.,  N.  S.  67  ;  3  L.  T.  732. 

3.  Levy. 

Conviotion for  Wrongftil  Levy.] — A  mere  claim 
of  a  right  to  take  tolls,  without  shewing  clearly 
that  it  is  a  bonfi  fide  claim,  is  not  sufficient  to 
oust  justices  of  the  jurisdiction  to  convict  for 
taking  them  improperly.  Jtex  v.  Hampshire 
(Jvitiees'),  3  D.  P.  C.  47. 

By  Action.]  —  Indebitatus  assumpsit  lies  tof 
fish  claimed  as  toll  for  the  use  of  a  capstan  and 
windlass  in  drawing  fishing-boats  up  on  the 
beach  out  of  the  sea.  Falmouth  (^W)  v.  -P«t- 
rose,  9  D.  &  R.  452  ;  8  B.  &  C.  452. 

A  power  of  distress  implies  an  antecedent 
right  of  action.     Great  Eastern  Railway  Com" 
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pany  v.  Harwich  (^Mayoi^  41  L.  T.  533  ;  44  J.  P. 
44— H.  L,  (E.). 


TOLZET  COURT. 

See  COURT. 


TOTAL  LOSS. 

See  INSURANCE. 


TOWAGE. 

See  SHIPPING. 


TOWING  PATH. 

See  WATER. 


TOWN. 

What  is.] — On  the  trial  of  an  issue  whether  a 
railway  was  passing  through  a  town,  within  the 
meaning  of  the  Railways  Clauses  Act  (8  &  9  Vict. 
c.  20),  s.  11,  the  judge  merely  told  the  jury  that 
the  word  "  town "  was  to  be  understood  in  its 
ordinary  and  popular  sense:  —  Held,  a  mis- 
direction, inasmuch  as  the  judge  ought  to  have 
given  such  a  definition  of  the  word  "  town  "  as 
would  have  enabled  the  jury  to  decide  the  issue. 
Elliott  V.  Smith  Devon  Railway  Company,  2 
Ex.  725  ;  6  Railw.  Cas.  500  ;  17  L.  J.,  Ex.  262. 

'<  Town,"  in  that  act,  means  a  collection  of  in- 
liabited  houses,  so  near  to  each  other  that  they 
may  reasonably  be  said  to  be  continuous ;  and  the 
term  will  include  a  space  of  open  ground,  sur- 
Tounded  by  continuous  houses.    Ih. 

A  local  act  created  trustees  of  turnpike  roads, 
which  were  described  by  definite  points,  some  in 
the  town  of  T.  The  act  was  to  be  in  operation 
for  thirty-one  years.  It  enacted,  that  it  should 
not  be  lawful  for  the  trustees  to  continue  or 
erect  any  turnpike  or  toll  gate  across  the  roads, 
in  the  towns  of  T.  and  W.,  or  in  any  other  town 
through  or  into  which  the  roads  might  pass  or  be 


made: — Held,  on  an  indictment  for  erecting  and 
continuing  a  turnpike  gate  within  the  town  of 
T.,  that  the  jury  was  rightly  directed  that  the 
word  "town"  was  to  be  understood  in  a  popular 
sense,  as  a  congregation  of  houses,  and  they  were 
to  consider  whether  the  spot  where  the  gate 
stood  was  surrounded  by  houses  so  reasonably 
near  that  the  inhabitants  might  fairly  be  said  to 
dwell  together.  Reg.  v.  Cottle,  16  Q.  B.  412 ; 
20  L.  J.,  M.  C.  162  ;  15  Jur.  721. 

The  1  &  2  Vict.  c.  ii.,  for  better  paving,  &c.  the 
town  of  M,,  by  s.  23  required  the  commissioners 
to  repair,  &c.  all  or  any  of  the  streets  then  paved 
or  thereafter  to  be  paved,  cleansed  and  lighted 
under  the  provisions  of  the  act :  and  s.  35 
empowered  the  commissioners  to  light  streets 
"within  the  town,"  although  they  were  not 
public.  The  limits  of  the  act  were  not  defined. 
In  pursuance  of  25  &  26  Vict.  c.  61,  s.  7,  the 
county  was  divided  into  highway  districts,  one  of 
which  included  that  part  of  the  parish  of  M. 
"  not  within  the  town  of  M."  Since  1862  certain 
highways  in  the  parish  of  M.  had  been  lighted  by 
the  commissioners  :  before  they  were  so  lighted 
they  were  not  within  the  town.  Upon  complaint 
'before  justices  against  the  highway  district 
board  for  not  repairing  them : — Held,  first,  that 
the  word  "town"  in  the  local  act  meant  the 
town  of  M.,  not  as  it7existed  at  the  time  of 
the  passing  of  the  act,  but  as  it  extended  from 
time  to  time.  Milton-next-Sittingborfic  (^Com- 
missioners) V.  Facersham  Highway  Board,  10 
6.  &  S.  548. 

Held,  secondly,  that  a  highway  was  within  the 
town  if  there  was  a  continuous  series  of  houses 
in  it  so  contiguous  as  to  form  a  congregation  of 
human  habitations.    Ih. 

Held,  thirdly,  that  the  fact  of  lighting  the 
highways  was  not  conclusive  as  to  their  being  in 
the  town.    Ih. 

By  a  local  act  passed  in  1822  it  was  enacted 
that  no  person  should  sell  any  fish  within  the 
town  of  Rochdale  except  in  the  market-places, 
and  that  any  person  offending  against  this  pro- 
vision should  forfeit  a  sum  of  money.  In  1876, 
W.  9old  fish  in  Molesworth-street,  which  then 
was  a  main  thoroughfare  of  the  town  of  Roch- 
dale ;  but  in  1822  its  site  was  green  fields; 
Molesworth-street  was  not  within  the  market- 
places of  Rochdale:  —  Held,  that  the  word 
"town,"  as  used  in  the  local  act,  meant  the 
collection  of  buildings  from  time  to  time  called 
the  town  of  Rochdale,  and  that  W.  had  been 
guilty  of  an  offence  against  that  act.  Collier 
V.  Worth  or  mtrth,  1  Ex.  D.  464  ;  35  L.  T.  345. 

Within  the  Lands  Clauses  Act.] — Quaere, 

whether  Teddington,  in  Middlesex,  is  a  town 
within  the  Lands  Clauses  Act  (8  &  9  Vict.  c.  18), 
s.  128.  The  lands  near  it  situated  close  to  the 
railway  station,  and  not  continuously  built  upon, 
are  not  lands  within  a  town,  nor  lands  used  for 
building  purposes,  within  the  meaning  of  that 
section.  London  and  South-Western  Railway 
Company  v.  Blachmore,  4  L.  R.,  H.  L.  610 ; 
39  L.  J.,  Ch.  713  ;  23  L.  T.  504  ;  19  W.  R.  305. 

When  premises  are  within  the  municipal 
boundaries  of  a  town,  but  not  surrounded  by 
houses : — Held,  that  they  were  not  in  a  town 
within  the  meaning  of  s.  93  of  the  Lands  Clauses 
Consolidation  Act,  1845.  Falkner  v.  Somerset 
and  Dorset  Railway  Cvmjfany,  16  L.  R.,  Eq.  458 ; 
42  L.  J.,  Ch.  851. 
.     The  words  "lands  situate  within  a  town" 
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in  B.  128  of  the  Lands  Clauses  Consolidation 
Act,  1845,  mean  lands  sarronnded  by  baildings 
which  constitute  the  town  ;  and  therefore  lands 
outside  the  buildings,  although  within  the  borough 
boundary,  arc  not  within  the  exception  of  the 
section.  Carington  v.  Wycomhe  Railway  Com.' 
pany,  3  L.  R.,  Ch.  377 ;  87  L.  J.,  Ch.  213 ;  18 
L.  T.  96 ;  16  W.  R.  494. 

ImproTement  and  GoTemment.] — See  Health 
— ^LocAL  Government. 

Of  London.] — See  Metbopolis. 


TRADE  AND  TRADE- 
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V,  Contracts  in  Restraint  of,  ^  See 
Contract, 

VI,  Trade  Fixtures. — See  Fixtures, 

VII.  Slander   of  Title.  —  See   Defama- 
tion. 


I.    TRADE. 

1.  Generally. 

Injuring  Trade  by  Interception  of  Customers.] 

— A  declaration  stated  that  the  plaintiff  was 
possessed  of  stores  where  he  carried  on  the  busi- 
ness of  a  com  merchant  in  a  town  ;  that  the 
defendant,  unjustly  intending  to  injure  him  in 
his  business,  prevented  certain  persons  from  sell- 
ing their  com  to  him  by  requiring  from  them 
the  payment  o  tolls  not  legally  demandable, 
and  stopped  and  detained  the  carts  and  animals 
of  the  persons  proceeding  with  com  to  his  stores, 
whereby  he  lost  great  gains  and  profits  : — Held, 
as  no  contract  was  alleged  between  the  plaintiff 
and  the  persons  obstructed,  and  as  no  right  of 
property  or  franchise  of  the  plaintiff  was  shewn 
to  nave  been  injured  by  the  obstruction,  that 
such  obstruction  did  not  give  a  cause  of  action 
for  the  loss  sustained  by  the  plaintiff.  Hi/fgim 
V.  (TDonnell,  4  Ir.  R.,  C.  L.  91 ;  18  W.  R.  378. 

Loss  of  Trade  by  Von-Aeceii  to  Shop.j—A  cor- 


poration being  authorized  by  act  of  parliament 
to  stop  up  or  level  a  street  for  the  purpose  of  its 
act,  in  the  course  of  operations  wrongfully  cut 
into  the  cellais  of  a  house,  which  were  under  the 
street,  leaving  them  open  and  exposed  ;  the  cor- 
poration also,  in  the  course  of  the  works,  par- 
tially stopped  the  traffic  along  the  streets ;  an 
injunction  having  been  obtained  restraining  the 
corporation  from  cutting  into  the  cellars,  with 
an  mquiry  as  to  damages  : — Held,  that  although 
the  owner  was  entitled  to  damages  for  &e 
structural  injury  to  his  cellars,  he  was  not  en- 
titled to  damages  for  depression  caused  to  his 
trade  by  reason  of  the  difficulty  of  access  to  his 
shop,  it  not  being  shewn  that  the  depression 
arose  from  the  wrongful,  as  distinguished  from 
the  authorized,  act  of  the  corporation.  Bigg  v. 
London  (^Corporation^,  15  L.  R.,  Eq.  376  ;  28 
L.  T.  336. 

The  erection  of  a  building  will  not  be  re- 
strained because  it  injures  the  plaintiff  by  ob- 
structing the  view  of  his  place  of  business.  Butt 
V.  Imperial  Qas  Company,  2  L.  R.,  Ch.  158  ;  16 
L.  T.  820  ;  15  W.  R.  92. 

Highway — ^Unreasonable  User  of,  eansing  par- 
ticular Iigory  to  Individnal.] — ^When  the  private 
right  of  the  owner  of  a  house  adjoining  a  high- 
way to  access  from  his  house  to  the  highway  is 
interfered  with  by  an  unreasonable  user  of  the 
highway,  he  is  entitled  to  recover  damages  from 
the  wrongdoer  in  respect  of  loss  of  custom  in 
the  business  which  he  carries  on  in  his  house. 
He  is  entitled  also  to  recover  damages  on  the 
ground  that  he  has  suffered  a  particular  injury 
from  a  public  nuisance.  Fritz  v.  Ilobton,  14 
Ch.  D.  642  ;  49  L.  J.,  Ch.  321 ;  42  L.  T.  225  ;  28 
W.  R.  459. 

Cironlar  warning  against  Infringement  of 
Patent — ^Balance  of  Convenience.] — The  defen- 
dants, who  were  the  owners  of  patents  in  Bel- 
gium and  England  for  an  invention  for  making 
glass  lamp  globes,  by  a  deed  executed  in  Belgium 
granted  a  licence  to  the  plaintiffs  to  manufacture 
articles  under  their  invention  in  Belgium,  but 
not  elsewhere.  The  deed  contained  a  clause  for 
submitting  disputes  to  arbitration.  The  plain- 
tiffs under  this  licence  manufactured  articles  in 
Belgium  and  sold  them  in  England.  The  defen- 
dants issued  a  circular  waming  persons  engaged 
in  the  trade  that  the  importation  and  side  of 
articles  made  in  foreign  countries  under  their 
invention,  except  by  themselves,  would  be  a 
violation  of  their  patent.  The  plaintiff  brought 
an  action  to  restrain  the  issue  of  this  circular 
until  the  matters  in  dispute  had  been  determined 
by  arbitration : — Held,  that  the  grant  of  the 
licence  to  use  the  patent  in  Belgium  did  not 
imply  permission  to  sell  the  manufactured  article 
in  England  in  violation  of  the  defendants^ 
English  patent.  Bettt  v.  Willmott  (6  L.  R., 
Ch.  239)  distinguished  :— Held,  also,  that  where 
a  trade  circular  is  issued  bon&  fide,  an  interim 
injunction  will  not  be  grantwl  to  restrain  it 
unless  it  is  in  violation  of  some  contract  between 
the  plaintiff  and  defendant,  however  much  the 
balajice  of  convenience  may  be  in  favour  of 
granting  it.  Societe  Anonyme  des  Manvfactures 
de  Olaces  v.  Tilghman's  Patent  Sand  Blast 
dmpany,  25  Ch.  D.  1  ;  63  L.  J.,  Ch.  1 ;  49  L.  T. 
451  ;  32  W.  R.  71— C.  A. 

See  also  cases  under  Defamation  (^Slander 
of  Titled 
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II.    TRADE  UNION. 

Validity  at  Common  Law. ^— Every  man  has  a 
right  to  work  for  the  best  price  he  can  get ;  but 
if  others  choose  to  work  for  less  than  the  usual 
prices,  the  law  will  not  permit  that  violence 
should  be  committed  towards  them,  or  towards 
those  by  whom  they  are  employed,  or  those  with 
whom  they  are  connected,  lltx  v.  J^attt  6  C.  & 
P.  329. 

The  condition  of  a  bond  recited  that  the  ob- 
ligors were  manufacturers  in  Wigan  and  the 
neighbourhood,  and  that  combinations  of  work- 
men preventing  free  labour  by  fear  of  social 
persecution,  injuriously  interfered  with  the  man- 
agement of  their  manufactories,  and  that  these 
combinations  were  sustained  by  funds  extorted 
from  workmen  employed  by  the  manufacturers, 
and  that  measures  were  necessary  to  protect  as 
well  the  manufacturers  in  the  free  management 
of  their  capital  as  the  workmen  in  the  &ee  dis- 
posal of  their  labour;  wherefore  the  manufac- 
turers had  agreed,  in  regard  to  the  amount  of 
wages,  the  periods  of  engagement,  the  hours  of 
work  and  the  general  management  of  their 
establishments,  to  act  for  twelve  calendar  months 
in  conformity  with  the  lawful  resolutions  of  a 
majority  of  the  manufacturers  present  at  a 
meeting,  and  declared  that  the  bond  should  be 
void  if  this  agreement  was  performed  : — Held, 
that  the  bond  was  illegal  at  common  law,  and 
could  not  be  enforced,  as  being  contrary  to 
public  policy  and  in  restraint  of  trade.  Hilton 
V.  Eckersley,  6  El.  &  Bl.  47  ;  25  L.  J.,  Q.  B.  199  ; 
2  Jur.,  N.  S.  687. 

Statntei.] — 34  &  35  Yict.  c.  31,  amends  tJie  law 
of  trade  umoiu^  and  i$  amended  by  39  4'  ^^ 
Vtet,  c.  22  (^Trade  Union  Act  (1871)  Amend- 
ment Act,  1876). 

Cases  decided  before  84  ft  86  Vict.  o.  81.1— A 
threat  by  a  workman  to  his  employer,  made  in 
pursuance  of  a  combination  (which  is  illegal) 
between  that  workman  and  fellow-workmen  to 
carry  it  out,  that  all  the  workmen  so  combining 
will  immediately  leave  work,  unless  the  employer 
discharges  other  workmen  who  are  then  in  the 
same  service,  renders  such  workmen  liable  to 
conviction  for  the  offence  under  6  Geo.  4,  c.  129, 
s.  3.  Walshy  v.  Anley^  3  El.  &  El.  616  ;  30 
L.  J.,  M.  C.  121  ;  7  Jur.,  N.  S.  465  ;  3  L.  T.  666  ; 
9  W.  B.  271. 

L.,  a  workman,  and  member  of  a  working- 
man's  society,  being  in  the  employ  of  a  master 
who  employed  men  not  qualified  by  the  rules 
thereof,  O.,  the  president,  said  he  would  use  his 
influence  to  have  him  turned  out  of  the  society. 
L.  con^nuing  to  work  for  his  master,  a  meeting 
was  called,  to  which  he  was  summoned,  the 
object  of  which  was  to  discover  whether  he 
would  leave  his  employ  or  be  turned  out  of  the 
society.  O.,  another  of  the  members,  made  a 
report  of  the  proceedings,  of  a  previous  deputa- 
tion to  the  master  of  L.  upon  the  subject,  and  0. 
then  asked  L.  **  whether  he  intended  to  remain 
an  honourable  member  of  the  club  and  leave  the 
shop  (his  work),  or  continue  it,  be  despised  by 
the  club,  and  have  his  name  sent  all  over  the 
country  in  the  report,  and  be  put  to  all  sorts  of 
unpleasantness  ? " — Held,  that  this  was  evidence 
on  which  0.  might  be  convicted  of  unlawfully, 
by  threats  and  intimidation,  endeavouring  to 
force  L.  to  depart  from  his  hiring,  within  the 


6  Geo.  4,  c.  129,  s.  3,  but  was  not  sufficient  as 
against  G.  O'^ell  v.  Longman,  4  B.  &  S.  376  ; 
9  Cox,  C.  C.  360  ;  8L.  T.  657  ;  11  W.  B.  947. 

0.  and  G.  were  convicted  upon  an  information 
for  endeavouring  by  threats  and  intimidation  to 
force  K.  to  make  an  alteration  in  his  mode  of 
conducting  his  business,  contrary  to  the  6  Geo.  4, 
c.  129,  s.  3.  The  evidence  was  as  stated  in  the 
preceding  case  : — Held,  first  (per  Cockbum, 
C.  J.,  Wightman  and  Mellor,  JJ.),  that  there 
was  no  evidence  against  0.  O'JVeil  v.  KrugeVj 
4  B.  &  S.  389  ;  32  L.  J.,  M.  C.  259  ;  8  L.  T.  667  ; 
12  W.  B.  47. 

Held,  secondly,  per  Cockbum,  C.  J.,  and 
Mellor,  J.  (Wightman,  J.,  dissentiente),  that  the 
object  of  G.  was  to  discuss  with  K.  the  terms  of 
arranging  the  dispute  between  him  and  the 
club-men  in  his  employ  rather  than  to  intimidate 
him,  and  therefore  there  was  not  sufficient  evi- 
dence against  G.    Ih, 

A  resolution  was  passed  by  a  society  of  brick- 
layers, that  no  society  bricklayer  would  work  for 
B.  until  such  time  as  he  parted  with  some  of  his 
apprentices.  The  men  in  B.*s  employment  were 
accordingly  withdrawn.  In  reply  to  a  letter 
from  B.,  requiring  to  be  informed  why  the  men 
were  taken  away,  the  resolution  was  communi- 
cated to  him  in  a  letter  from  the  secietary.  The 
secretary  and  the  president  of  the  meeting  at 
which  the  letter  was  written  having  been  con- 
victed under  6  Geo.  4,  c.  129,  s.  3,  of  using 
threats  to  compel  B.  to  limit  the  number  of  his 
apprentices  : — Held,  that  in  the  absence  of  any 
evidence  to  shew  that  the  letter  communicating 
the  resolution,  though  apparently  an  explana- 
tion, was,  in  fact,  meant  as  a  threat,  the-  con- 
viction could  not  be  sustained.  Wood  v.  Boivron, 
2  L.  B.,  Q.  B.  21 ;  36  L.  J.,  M.  C.  5 ;  15  L.  T. 
207  ;  15  W.  B.  58 ;  7  B.  &  S.  931. 

~A  master  builder  had  in  his  employ  several 
carpenters  who  were  members  of  a  carpenters' 
union,  and  also  J.,  who  was  not  a  member.  The 
secretary  to  a  branch  lodge  served  the  master 
with  the  following  notice  in  the  middle  of  a 
week :  "  I  am  requested  by  the  committee  of 
carpenters  to  give  the  men  in  your  employ  notice 
to  come  out  on  strike  against  J.,  unless  he  be- 
comes a  member  of  the  society.  This  notice  will 
be  carried  out  after  the  end  of  this  week,  unless 
settled  in  accordimce  with  the  society's  laws  : " 
— Held,  that  the  secretary  was  rightly  convicted, 
under  6  Geo.  4,  c.  129,  s.  3,  of  having  by  threats 
endeavoured  to  force  the  master  builder  to  limit 
the  description  of  his  workmen.  Skinner  v, 
Kitch,  2  L.  B.,  Q.  B.  393 ;  36  L.  J.,  M.  C. 
116  ;  16  L.T.  413  ;  15  W.  B.  830 ;  10  Cox,  C.  C. 
493. 

The  defendants  were  members  of  a  trade 
union  of  tailors.  The  workmen  having,  at  the 
instigation  of  the  union,  struck  for  wages,  and 
the  masters  having  employed  workpeople,  men 
and  women,  not  being  members  of  the  union,  the 
defendants,  who  were  members  of  the  managing 
committee  of  the  union,  caused  pickets  to  be 
stationed  about  the  doors  of  such  employers  to 
note  workpeople  who  went  in  and  out,  for  the 
purpose  of  deterring  them  from  continuing  in 
such  employ  and  inducing  them  to  join  the 
union.  Proof  was  given  of  the  use  of  insulting 
expressions  and  gestures  used  by  the  pickets  to 
the  non-union  workpeople  : — Hdd,  to  be  an  in- 
timidation, molestation,  and  obstruction,  within 
6  Geo.  4,  c.  129,  s.  3,  and  22  Vict.  c.  34,  s.  1, 
Reg.  V.  Drtdtt,  10  Cox,  C.  C.  593  ;  16  L.  T.  865. 
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The  defendants,  who  were  officers  of  a  trade 
union,  gave  notice  to  workmen,  by  means  of  pla- 
cards and  advertisements,  that  they  were  not  to 
hire  themselves  to  the  plaintiffs  pending  a  dis- 
pute between  the  union  and  the  plaintiffs.  A 
bill  in  equity  prayed  an  injunction  to  restrain 
the  issuing  the]  placards  and  advertisements,  al- 
leging that  by  means  thereof  the  defendants  had, 
in  fact,  intimidated  and  prevented  workmen 
from  hiring  themselves  to  the  plaintiffs,  and 
that  the  plaintiffs  were  thereby  prevented  from 
continuing  their  business,  and  the  value  of  their 
property  was  seriously  injured  and  materially 
diminished  : — Held,  that  the  acts  of  the  defen- 
dants, as  alleged  by  the  bill,  amounted  to  a 
crime,  and  that  a  court  of  equity  would  Interfere 
by  injunction  to  restrain  such  acts,  inasmuch  as 
they  also  tended  to  the  destruction  or  deteriora- 
tion of  property.  Springhead  Spinning  Com- 
pany V.  Riley,  6  L.  K.,  Eq.  551  ;  37  L,  J.,  Ch. 
889  ;  19  L.  T.  64  ;  16  W.  R.  1138. 

When  a  trade  is  regulated  by  committees  of 
the  masters  and  workmen  respectively,  which 
committees  make  rules  from  time  to  time,  and 
by  one  of  such  rules,  in  case  of  disputes  between 
a  master  and  his  men,  an  arbitration  committee, 
presided  over  by  a  barrister,  is  to  decide,  and  a 
particular  dispute  has  been  so  decided,  such 
decision  is  not  to  be  considered  as  imported  into 
all  future  engagements  between  masters  and 
men,  nor  is  it  binding  on  persons  not  parties  to 
that  particular  reference.  Lercy  v.  Hillj  3  H. 
&  N.  702  ;  27  L.  J.,  Ex.  259  ;  4  Jur.,  N.  S.  589— 
£z.  Ch. 

Form  and  Validity  of  Convietioni.]— The 

6  Geo.  4,  c.  129,  s.  3,  makes  it  an  offence  to 
endeavour,  by  threat,  to  force  any  workman 
hired  for  any  work  to  leave  his  hiring  ;  and  the 
2  &  3  Vict.  c.  71,  provides  that  a  conviction  in 
the  words  of  any  statute  declaring  the  offence 
shall  be  sufficient.  A  conviction  by  a  metro- 
politan police  magistrate  stated  that  the  defen- 
dant did  by  threats  endeavour  to  force  W.  J.  to 
leave  his  hiring : — Held,  that  the  conviction  was 
sufficient ;  that  the  nature  of  the  threats  need 
not  be  shewn,  nor  the  threats  set  out,  the  essence 
of  the  offence  being  the  endeavour  to  force  a 
workman  to  depart  from  his  employ,  and  that 
the  threats  were  matter  of  evidence  only.  Fcr- 
ham,  Ex  parfe,  5  H.  &  N.  30  ;  29  L.  J.,  M.  C. 
33  ;  5  Jur.,  N.  S.  1221  ;  S.  P.  and  S,  C,  2  El. 
&  El.  383  ;  29  L.  J.,  M.  C.  31  ;  5  Jur.,  N.  S. 
1212. 

Held,  also,  for  the  same  reason,  that  neither 
the  conviction  nor  the  information  need  allege 
that  the  threats  were  to  any  particular  person. 
lb. 

Casei  decided  lifter  84  ft  86  Vict.  o.  81— 
Begistration.] — The  Home  Secretary  made  a 
regulation  providing  that  upon  an  application 
for  the  registration  of  a  trade  union  which  was 
already  in  operation,  the  registrar,  if  he  had 
reason  to  believe  that  the  applicants  had  not 
been  duly  authorized  by  such  trade  union  to 
make  the  same,  might,  for  the  purpose  of  ascer- 
taining the  fact,  require  from  the  applicants 
such  evidence  as  might  seem  to  him  necessary. 
An  application  was  made  to  the  registrar,  dated 
December  28th,  requiring  him  to  register  the 
Amalgamated  Society  of  Carpentere  and  Joiners, 
signed  by  persons  who  stated  that  they  were  au- 
thorized to  make  it  by  resolution  passisd  by  the 


executive  council  of  the  society.  A  second  ap- 
plication was  made,  dated  December  30th,  by 
different  persons,  to  register  a  society  under  the 
same  title,  the  applicants  stating  that  they  were 
authorized  to  make  it  by  a  vote  of  the  whole  of 
the  members  of  the  society.  The  registrar  re- 
quired evidence  from  both  sets  of  applicants  in 
support  of  their  applications,  and  being  satisfied 
from  the  evidence  that  differences  had  arisen 
which  had  led  to  the  division  of  the  society  into 
two  sections,  which  were  represented  by  the 
respective  applicants,  he  refused  to  register  the 
society  upon  either  application  : — Held,  that, 
apart  from  any  question  as  to  the  validity  of 
the  regulations  made  by  the  Home  Secretary,  the 
registrar  had  properly  refused  the  applications, 
as  he  was  not  bound  upon  an  application  for 
registration  to  inquire  into  differences  which 
existed  within  the  society,  and  to  alter  the 
position  of  one  party  by  granting  registration 
upon  the  application  of  the  other.  Reg,  v. 
Registrar  of  Frioidly  Soeii'tiefj  7  L.  R.,  Q.  B. 
741  ;  41  L.  J.,  Q.  B.  366 ;  27  L.  T.  229. 


Agreement — Direct  Enforcement.] — By 


the  Trade  Unions  Act,  1871,  s.  4,  it  is  provided 
that  nothing  in  the  act  shall  enable  the  court  to 
entertain  any  legal  proceeding  instituted  with 
the  object  of  directly  enforcing  an  agreement 
for  the  application  of  the  funds  of  a  trade  onion 
to  provide  benefits  to  its  members.  The  plain- 
tiffs, members  of  a  trade  union  within  the  act, 
sought  for  an  injunction  to  restrain  other  mem- 
bers from  applying  the  funds  in  a  manner 
contrary  to  an  agreement  to  provide  benefits  to 
members : — Held,  that  such  an  injunction  would 
not  be  a  direct  enforcement  of  the  alleged  agree- 
ment, and  that  the  court  might  entertain  the 
proceeding.  Wolfe  v.  Mattheic$,  21  Ch.  D.  194  ; 
51  L.  J.,  Ch.  833 ;  47  L.  T.  158 ;  30  W.  R. 
838. 


Central  Society  ining  Branch  for  wrong- 


fttlly  dividing  Fundi.]  —The  central  body  of  a 
society  brought  an  action  against  a  branch  to 
restrain  the  latter  from  dividing  certain  funds 
in  possession  of  the  latter.  Some  of  the  rules  of 
the  society  provided  for  benefits  to  members, 
and  there  were  others  which  were  in  restraint  of 
freedom  of  trade  : — Held,  that  the  action  could 
not  be  maintained — (1)  as  it  was  brought  to  en- 
force an  agreement  between  members  of  a  trade 
union  to  provide  benefits  to  members  within  the 
meaning  of  s.  4  of  the  Trade  Unions  Act,  1871  ; 
and  (2)  as  the  agreement  could  not  have  been 
enforced  previously  to  that  act.  Duke  v.  Little- 
hoy,  49  L.  J.,  Ch.  802  ;  43  L.  T.  216  ;  28  W.  R. 
977. 

In  such  cases  it  makes  no  difference  whether 
a  central  society  sues  a  branch,  a  society  sues 
an  individual,  or  an  individual  sues  a  society. 
Ih, 

Claim  by  expelled  Member  to  participate 

in  Property  and  Benefit  of  Union.] — The  rules  of 
a  trade  union  provided  that  the  money  arising 
from  the  subscriptions  of  its  members  should  b^ 
applicable  in  various  ways  for  their  benefit. 
They  also  purported  to  regulate  the  affairs  of 
that  trade,  and  provided  that  any  journeyman 
binding  his  son  in  a  "  foul  shop  "  (being  a  shop 
in  which  non-union  men  were  employed)  should 
be  fined,  and  not  be  entitled  to  any  benefit  until 
such  fine  had  been  paid.     The  plaintiff,  a  mem- 
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ber  of  the  anion,,  who  was  alleged  to  have  broken 
the  rule  as  to  apprenticeship^  and  who,  having 
ref used  to  pay  the  fine,  had  been  expelled  from 
the  union,  brought  an  action  against  the  com- 
mittee and  trustees  of  the  union  claiming  to  be 
entitled  to  participate  in  its  benefits,  and  that 
the  defendants  might  be  restrained  from  exclud- 
ing him  from  such  participation : — Held,  that 
as  the  action  was  brought  to  enforce  an  agree- 
ment between  members  of  a  trade  union  **  to 
provide  benefits  to  members,"  within  the  mean- 
ing of  the  Trade  Union  Act,  1871,  s.  4,  which 
the  court  was  not  by  that  section  enabled  to  en- 
force ;  and  as,  apart  from  the  act,  the  union  was 
an  illegal  association,  the  plaintiff  was  not 
entitled  to  any  relief.  Ri^hy  v.  Connol,  14  Ch. 
D.  482  ;  49  L.  J.,  Oh.  328  ;  42  L.  T.  139  ;  28 
W.  R.  660. 


Expnlnoa   of    Member    of   Vpliintary 


Association.] — ^Thc  foundation  of  the  jurisdiction 
of  the  court  to  prevent  a  member  of  a  voluntary 
association  from  being  improperly  expelled  is 
the  right  of  property  vested  in  such  member  of 
which  he  is  deprived.    lb. 

III.    TRADE-MARK. 
1.  What  is,  and  Infbikoement  op. 

Hame.] — The  name  of  the  first  maker  of  an 
article  may  in  time  become  a  mere  sign  of  the 
quality  of  the  article,  and  cease  to  be  a  repre- 
sentation that  the  article  is  the  manufacture  of 
any  particular  person.  Hall  v.  BarrowSj  4  De  Gr., 
J.  &  S.  150  ;  3  N.  R.  259  ;  33  L.  J.,  Ch.  204  ;  10 
Jur.,  N.  S.  55 ;  9  L.  T.  561  ;  12  W.  R.  322. 

A  name  may  become  a  trade  denomination, 
and  as  such  the  property  of  a  particular  person 
who  first  gives  it  to  a  particular  article  of  manu- 
facture. The  employment  of  the  name  by  another 
person  for  the  purpose  of  describing  an  imitation 
of  that  article  is  an  invasion  of  the  right  of  the 
original  manufacturer,  who  is  entitled  to  protec- 
tion by  injunction.  Wothrrspoon  v.  Currie,  5 
L.  R.,  H.  L.  508  ;  42  L.  J.,  Ch.  130  ;  27  L.  T.  393. 

The  use  for  many  years  of  two  words  of  common 
use,  Newcastle  Chronicle,  as  the  name  of  a  news- 
paper, does  not  give  the  owner  of  the  newspaper 
an  exclusive  right  to  the  nse  of  one  of  the  woi^, 
Chronicle,  so  as  to  entitle  him  to  restrain  the  de- 
fendant from  publishing  in  the  same  town  a 
newspaper  having  for  its  name  the  word  Chronicle, 
in  conjunction  with  another,  that  is  to  say,  Sport- 
ing Chronicle ;  the  appearance  and  contents  of 
the  two  papers  being  dissimilar,  there  being  no 
evidence  of  anyone  having  been  deceived,  and  no 
apparent  intention  to  deceive  on  the  part  of  the 
defendant.  Coioen  v.  JSultmj  46  L.  T.  897 — 
C.  A. 

The  name  of  'a  manufacturer,  or  a  system  of 
numbers  adopted  and  used  by  him  in  order  to 
designate  goods  of  his  make,  may  be  the  subject 
of  the  same  protection  in  equity  as  an  ordinary 
trade-mark.  AiwfWitrtli  v.  Walnuley^  I  L.  R., 
Eq.  518  ;  36  L.  J.,  Ch.  352  ;  12  Jur.,  N.  S.  205  ; 
14  L.  T.  220  ;  14  W.  R.  363. 

' Bight  of  Outgoing  Partner  to  nsa  Trade 

Wame.] — B.,  an  outgoing  partner,  claimed  that 
by  the  terms  of  the  deed  of  dissolution  between 
himself  and  L.,  he  was  entitled  to  manufacture 
a  particular  article  from  an  original  1*60106,  the 
property  of  the  late  partnership,  and  to  sell  it  as 

VOt.  VII, 


"  L.'s  soap  "  prepared  by  B. : — Held,  that  he  was 
entitled  to  use  the  old  trade  name  of  the  article 
as  his  trade-mark,  and  to  have  it  registered, 
although  identical  with  that  of  the  successors  of 
the  old  firm.  Benhow  v.  Low^  Low  v.  Bcnhow, 
44  L.  T.  875 ;  29  W.  R.  837. 

See  alto  Pabtnbbship. 


Similarity  in  Vame  of  Company.] — Where  one 
company  assumed  a  name  somewhat  similar  to 
the  name  of  another  company,  but  it  did  not 
appear  that  the  first  company  was  likely  to  suffer 
any  injury  thereby,  a  court  of  equity  refused  to 
grant  an  injunction,  leaving  the  plaintiffs  to 
bring  their  action.  Lotidan  and  Protitveial  Law 
Assurance  SociHy  v.  London  and  Provincial 
JoiiU'Stoeh  Life  fnturanee  Company,  11  Jur.  938. 

A  company  cannot  acquire  the  right  to  the 
exclusive  user  of  a  name  which  is  merely  de- 
scriptive of  the  class  of  business  carried  on  by  it. 
Colo'nial  Life  Inmrance  Company  v.  Ifome  and 
Colonial  Insurance  Comjiany,  33  Beav.  648  ;  33 
L.  J.,  Ch.  741  ;  10  Jur.,  N.  S.  967  ;  10  L.  T.  448  ; 
12  W.  R.  788. 

There  is  nothing  in  the  Companies  Act,  1862, 
to  affect  the  right  of  a  company  registered  under 
a  particular  name  to  an  injunction  restraining 
another  company  which,  notwithstanding  the 

Erohibition  of  s.  20,  against  identity  of  names, 
as  been  registered  under  an  identical  or  a 
similar  name,  from  carrying  on  its  business  under 
that  name,  if  it  is  proved  that  that  name  is 
calculated  to  deceive  ;  the  principles  applicable 
to  individuals  trading  under  identical  or  similar 
names  applying  equally  to  companies.  Merchant 
Banking  Company  ofLondom,  v.  Mereliawtt^  Joint 
Stock  Bank,  9  Ch.  D.  660 ;  47  L.  J.,  Ch.  828  f 
26  W.  R.  847. 

A  limited  oompanv  having  once  obtained  a 
registered  name  has  the  same  rights  and  limita- 
tions as  to  trading  under  that  name  as  an  indi- 
vidual trading  in  his  own  name.    Ih, 

The  plaintiffs,  the  Guardian  Fire  and  Life 
Assurance  Company,  were  established  in  1821, 
and  carried  on  tne  business  of  fire  and  life  insur- 
ance at  11,  Lombard-street.  A  company  called 
the  Guardian  Horse  and  Vehicle  Insurance 
Association  (Limited)  was  established  in  1877, 
and  carried  on,  at  No.  31,  Lombard-street,  the 
business  of  insurance  of  horses  and  vehicles 
against  accident  until  the  year  1880,  when  the 
company  transferred  its  business  to  the  defen- 
dants, a  new  company  incorporated  in  March, 
1880^  and  called  the  Guardian  and  General 
Insurance  Company  (Limited).  This  new  com- 
pany, in  addition  to  insuring  horses  and  vehicles 
and  persons  against  accident,  proposed  to  engage 
in  fire  insurance  business : — Held,  in  an  action 
by  the  plaintiffs  to  restrain  the  defendants  from 
carrying  on  their  business  so  as  to  deceive,  that 
the  plaintifb*  and  defendants*  names  were  so- 
similar  as  to  lead  to  confusion,  and  that  an  in- 
junction would  have  been  granted  to  restrain  the 
defendants  from  carrying  on  business  under  the 
name  of  the  Guardian  and  Greneral  Insurance 
Company  (Limited)  had  they  not  given  an  under- 
taking  to  change  their  name  to  the  Guardian 
Horse,  Vehicle  and  General  Insurance  Company 
(Limited).  Chtardian  Fire  and  Life  Aaturance 
Company  v.  Guardian  and  General  Inturance 
Company,  50  L.  J.,  Ch.  253  ;  43  L.  T.  791. 

The  plaintiff  was  the  proprietor  of  an  old- 
established  library  business  at  the  West-end  of 
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London.  The  defendants  being  the  promoters  of 
a  projected  company,  having  for  a  principal 
object  the  carrying  on  of  a  library  business  in 
another  quarter  of  the  West-end,  proposed  to 
adopt  as  the  title  of  their  undertaking  the  same 
trade  name  as  that  which  the  plaintiff  had  used 
for  a  considerable  period,  but  with  the  addition 
of  the  word  "  Limited  :  "—Held,  that  the  defen- 
dants must  be  restrained  from  carrying  on,  in 
or  near  London,  the  business  in  question  under 
the  proposed  title,  or  under  any  other  title  only 
colourably  differing  from  the  name  of  the  plain- 
tiff's business,  and  also  from  advertising  the 
intended  commencement  thereof  under  such  title. 
Hohy  V.  QroitenoT  Library  Company ^  28  W,  R. 
386. 

Person  asiomiiig  Vame.]— In  England  the 
assumption  of  a  name,  the  patronymic  of  a 
family,  by  a  stranger,  who  has  never  before  been 
called  by  that  name,  is  not  the  subject  of  a  civil 
action,  as  by  the  English  law  there  is  no  right 
of  property  in  a  person  to  the  use  of  a  particular 
name,  to  the  extent  of  enabling  him  to  prevent 
the  assumption  of  his  name  bv  another.  Du 
Boulai/  V.  Du  Boulay,  2  L.  R.,'  P.  C.  430  ;  38 
L.  J.,  P.  C.  35  ;  17  W.  R.  594  ;  6  Moore,  P.  C.  C, 
N.  S.  3h 

Aliter,  as  to  the  exclusive  use  of  a  name  in 
connexion  with  a  trade  or  a  business,  which 
right  is  recognized,  and  a  party's  assuming  it, 
'Coiourably  or  otherwise,  being  an  invasion  of 
Another's  rights,  is  a  fraud,  for  which  a  remedy 
lies  either  at  law  or  equity.    Ih, 

Hame  of  Plaoe  of  Origin.] — ^The  name  of  the 
place  of  origin  of  an  article  may  become  a  trade- 
mark. Radde  v.  Nornmn,  14  L.  R.,  Eq.  348  ;  41 
X.  J.,  Ch.  525  ;  26  L.  T.  788  ;  20  W.  R.  766. 

Although  where  a  word  is  chosen  as  a  trade- 
mark which  is  in  fact  a  geographical  designation 
K)f  a  whole  tract  of  country,  where  the  raw 
material  is  grown  whence  a  manufactured  article 
-is  produced,  there  cannot  be  property  in  the 
word  for  all  purposes,  yet  property  in  the  word, 
:as  applied  by  way  of  stamp  upon  a  particular 
Tendible  article,  does  exist  the  moment  the 
article  goes  into  the  market  so  stamped,  and 
there  obtains  acceptance  and  reputation,  whereby 
the  stamp  gets  currency  as  an  indication  of 
superior  quality  or  of  some  other  circumstance 
-N^'hich  renders  the  article  so  stamped  acceptable 
to  the  public.    M^ Andrew  v;  Bassett,  infra. 

Device  on  Label.] — The  plaintiffs  and  the  de- 
fendants were  bottlers  of  beer  for  export.  The 
plaintiffis'  label  consisted  of  a  bulldog's  head  on 
a  black  ground  surrounded  by  a  circular  band  on 
which  were  the  words  "  Read  Brothers,  London. 
The  Bull  Dog  Bottling."  The  defendants'  label 
represented  a  rough  terrier's  head  on  a  black 
ground  surrounded  by  a  red  circular  band  on 
which  were  the  words  "  Celebrated  Terrier 
Bottling,  E.  Richardson."  The  plaintiffs'  beer 
"was  well  known  in  the  colonies  as  the  **  Dog's 
Head"  beer,  and  they  alleged  that  the  defen- 
•dants,  by  exporting  to  certain  colonies  beer  with 
the  terrier's  head  label,  led  to  their  beer  being 
rsubstituted  and  taken  for  the  plaintifEs'  beer  : — 
Held,  that  the  plaintiffs  were  entitled  to  an 
interim  injunction  restraining  the  continuance 
•of  the  terrier's  head  in  the  label  on  the  bottles  of 
beer  exported  to  such  colonies  by  the  defendants. 
JRsad'Y,  Rickardsonf  45  L.  T.  54 — C.  A. 


Uie  of  Word  "  Patent."] — The  use  of  the  word 
"  patent"  as  part  of  the  description  in  a  label  or 
trade-mark  of  goods  not  protected  by  a  patent,  is 
not  such  a  misrepresentation  as  to  deprive  the 
owner  of  his  right  to  be  protected  against  an  in- 
fringement of  his  label  where  the  goods  have, 
from  the  usage  of  many  years,  acquired  the  desig- 
nation ,  in  the  trade  generally,  of  patent.  Martliall 
V.  Ross,  8  L.  R.,  Eq.  651  ;  39  L.  J.,  Ch.  226  ;  17 
W.  R.  1086. 

Fanoy  Hame  for  Vew  Pattern  in  Cloth.] — A 

manufacturer  who  has  produced  an  article  of 
merchandise,  e.  g.  a  new  pattern  of  cloth,  and 
applied  to  it  a  particular  fancy  name,  and  sold  it 
with  a  particular  mark,  under  which  name  and 
mark  it  has  obtained  currency  in  the  market, 
acquires  an  exclusive  right  to  the  use  of  such 
name  and  mark,  and  is  entitled  to  restrain  all 
other  persons  from  using  such  name  and  mark 
to  denote  articles  similar  in  kind  and  appear- 
ance, although  he  may  have  no  exclusive  right 
of  manufacturing  the  article.  Hirst  v.  DenJtam, 
14  L.  R.,  Eq.  642 ;  41  L.  J.,  Ch.  762  ;  27  L.  T.  56. 

If  the  use  of  such  name  and  mark,  by  any 
other  person  than  the  first  inventor,  has  been 
adopted  for  the  purpose  of  selling  goods  of  an 
inferior  quality,  though  of  similar  external  ap- 
peamnce,  so  that  purchasers  may  be  misled  into 
the  belief  that  they  are  buying  the  goods  of  the 
first  inventor,  the  injury  to  the  first  inventor  is 
one  for  which  he  is  entitled  to  compensation  in 
damages,  and  relief  by  injunction.^   lb. 

The  test  whether  a  fancy  name  adopted  by  a 
manufacturer  as  a  trade-mark  for  certain  goods 
has  become  publici  juris  is  the  question  whether 
the  use  of  it  by  other  pereons  in  connexion  with 
the  same  goods  is  calculated  to  deceive  the  public, 
so  as  to  induce  them  to  believe  that  in  purcnasing 
the  goods  so  named  they  are  purchasing  goods  of 
the  original  manufacturer.  Consequently,  a 
trade-mark  may  have  become  publici  juris  among 
a  certain  class,  as  between  the  wholesale  and 
retail  dealers  who  will  not  be  deceived  by  it,  and 
yet  may  not  have  become  publici  juris  as  between 
the  retail  dealers  and  their  ordinary  customers. 
The  misrepresentation,  such,  for  example,  as 
falsely  calling  himself  a  patentee,  which  will 
disentitle  a  person  to  relief  in  equity  in  respect 
of  an  infringement  of  his  trade-mark,  must 
be  such  a  misrepresentation  as  would  prevent 
him  from  recovering  nominal  damages  in  an 
action  brought  to  establish  his  right  to  the 
trade-mark.  Ford  v.  Foster^  7  L.  R.,  Ch.  611  ;  41 
L.  J.,  Ch.  682  ;  27  L.  T.  219  ;  20  W.  R.  311,  818. 

Property  in  Trade-Mark.] — Property  in  a  trade- 
mark is  the  right  to  the  exclusive  use  of  some 
mark,  name  or  symbol  in  connexion  with  a  par- 
ticular manufacture  or  vendible  commodity. 
Leather  Cloth  Company  v.  American  Leather 
Cloth  Compajiy,  11  H.  L.  Cas.523  ;  35  L.  J.,  Ch. 
53 ;  11  Jur.,  N.  S.  513  ;  12  L.  T.  742  ;  13  W.  R. 
873. 

An  element  in  the  right  to  property  in  a  trade- 
mark is  the  fact  of  the  article  to  which  the 
stamp  or  mark  is  affixed  being  in  the  market  as 
a  vendible  article,  with  the  stamp  or  mark,  at 
the  time  when  it  is  imitated.  3f  Andrew  -v. 
Bassett,  4  De  G.,  J.  &  S.  380  ;  4  N.  R,  123  ;  33 
L.  J.,  Ch.  561  ;  10  Jur.,  N.  S.  550 ;  10  L.  T. 
442  ;  12  W.  R.  777. 

There  is  no  property  in  a  trade-mark,  but  a 
person  who  has  been  in  the  habit  of  using  a  par- 
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ticiilar  mark  may  prevent  other  persons  from 
f  raadulently  taking  advantage  of  the  reputation 
which  his  goods  have  acquired,  by  using  his 
mark  in  oi^er  to  pass  off  their  goods  as  his,  to 
his  injury.  Collhu  Company  v.  Brown,  3  Kay 
&  J.  423  ;  3  Jur.,  N.  S.  929.  S,  P..  Boulmis  v. 
Peake,  infra. 

Ho  Copyright  in  Trade-Mark.] — There  is  no 
copyright  in  a  trade-mark.  Farina  v.  Silver- 
lock,  6  De  G.,  M.  &  a.  214  ;  26  L.  J.,  Ch.  11 ;  2 
Jur.,  N.  S.  1008. 

A  manufacturer  who  has  adopted  a  trade- 
mark, in  order  to  designate  some  particular 
article  as  made  by  him,  has  a  right  to  the  assist- 
ance of  a  court  of  equity  to  prevent  any  one 
from  so  using  the  same,  or  any  similar  mark,  as 
to  induce  purchasers  to  believe,  contrary  to  the 
fact,  that  they  are  buying  that  particular  article 
to  which  the  mark  was  originally  applied.    Ih, 

To  what  extent  Trade-Mark  may  be  Vied.]— 
The  office  of  a  trade-mark  is  to  denote  that  the 
article  bearing  it  was  manufactured  by  the  owner 
of  the  trade-mark ;  and  a  man  has  no  right  to 
affix  a  trade-mark  to  an  article  not  manufactured 
by  himself,  except  for  the  purpose  of  shewing  that 
the  article  was  selected  or  examined  or  certified 
by  himself.  Hirsch  v.  Jonei,  3  Ch.  D.  684  ;  45 
L.  J.,  Ch.  364  ;  35  L.  T.  228. 


When   Suggested    by    Purchaser    not 


Mann&otnrer  of  Goods.] — H.,  a  London  cigar 
dealer,  registered  a  label  at  Stationers'  Hall, 
and  communicated  the  same  to  a  manufac- 
turer of  cigars  at  Havannah,  who  supplied 
H.  'mth  a  particular  description  of  cigars 
under  that  label,  with  the  addition  of  the  manu- 
facturer's name  and  address.  Afterwards,  the 
manufacturer  commenced  to  sell  the  same  descrip- 
tion of  cigars  under  the  same  label  through  a 
London  agent.  Upon  motion  by  H.,  who  alleged 
that  he  had  an  exclusive  right,  in  the  nature  of 
trade- mark,  to  the  label : — Held,  that  the  trade- 
mark -was  the  manufacturer's ;  and  in  the  absence 
of  evidence  of  a  contract  binding  him  to  supply 
cigars  of  the  particular  brand  to  no  one  but  H., 
the  court  refused  to  grant  an  interim  injunction 
to  restrain  the  London  agent  from  selling  the 
cigars  under  the  same  label.    Ih, 

User  with  Knowledge  that  another  intends 
to  nse  Hame.] — ^A  tradesman  may  use  a  name, 
although  he  is  aware  that  a  neighbouring  trades- 
man intends  to  use  that  name.  A  bootmaker 
having  a  shop  running  up  Bedford-street,  with 
the  front  and  entrance  in  the  Strand,  wrote  up 
over  his  shop  the  words  "  Civil  Service  Boot 
Supply."  The  Civil  Service  Supply  Association 
were  at  that  time  building  a  large  store  at  the 
other  end  of  Bedford-street,  in  which  when 
finished  they  opened  a  general  shop,  and  they 
afterwards  opened  a  boot  and  shoe  shop  in 
Tavistock-street,  which  was  not  far  off.  One  of 
the  customers  of  the  association  had  gone  to  the 
shop  of  the  bootmaker,  mistaking  it  for  that  of 
the  association.  The  association  brought  an 
action  to  restrain  the  bootmaker  from  using  the 
words : — Held,  that  under  the  circumstances 
there  was  no  intention  on  the  part  of  the  boot- 
maker to  deceive,  and  that  no  rational  person 
would  have  been  deceived  by  the  words  so  used  ; 
and  action  dismissed.  Civil  Sermoe  Supply  Amo- 
cintion  V.  Dean,  13  Ch.  D.  512. 


On  what    Grounds    Hame    Protected.] — The 

plaintiff  in  these  cases  has  not  any  property  in 
the  particular  title,  but  he  has  a  right  to  prevent 
others  from  personating  his  business  by  using 
such  a  description  as  would  lead  customers  to 
suppose  they  were  trading  with  the  plaintiff. 
Boulnois  V.  Peake,  13  Ch.  D.  513,  n. 

Title  of  Book.]— There  maybe  a  trademark 
in  a  title  of  a  book,  and  an  action  for  fraud  will 
lie  against  a  person  using  the  title  of  a  book 
already  published  for  the  purpose  of  passing  off 
such  book  as  that  of  a  former  author.  Dicks  v. 
Yates,  18  Ch.  D.  76  ;  50  L.  J.,  Ch.  809  ;  44  L.  T. 
660— C.  A. 


■True,  but  calculated  to  DeoeiTO — *<  Hemy*8 


Modem  Tutor  for  the  Pianoforte.'']— The  plain- 
tiffs were  the  publishers  of  a  work  entitled 
"'Hemy's  Royal  Modem  Tutor  for  the  Pianoforte," 
a  revised  edition  of  which  had  been  brought  out 
in  1867,  and  which  was  well  known  and  had  an 
extensive  sale,  but  was  not  so  registered  as  to 
secure  copyright.  In  1874  the  defendant  em- 
ployed Hemy  to  revise  an  old  work,  entitled 
"Jousse's  Royal  Standard  Pianoforte  Tutor," 
which  had  formerly  been  in  high  repute,  but  had 
entirely  fallen  into  disuse.  This  revised  work 
the  defendant  brought  out  under  the  title 
"  Hemy's  New  and  Revised  Edition  of  Jousse's 
Royal  Standard  Pianoforte  Tutor,"  the  word 
"  Hemy's,"  both  on  the  outside  of  the  book  and 
on  the  title-page,  being  printed  in  much  larger 
and  more  conspicuous  type  than  any  other  of  the 
words  : — Held,  that  the  plaintiffs  were  entitled 
to  an  injunction  restraining  the  defendant  from 
offering  his  work  for  sale  with  its  present  form, 
title-page,  and  cover,  or  any  other  form,  title- 
page,  or  cover  calculated  to  deceive  persons  into 
the  belief  that  it  was  the  plaintiff's  work,  Meizler 
V.  Wood,  8  Ch.  D.  606  ;  47  L.  J.,  Ch.  625  ;  38  L.  T. 
544  ;  26  W.  R.  577— C.  A. 

*<The  Singer"  Sewing  Machines — Circulars, 
ftc,  whether  likely  to  DeoeiTC.] — In  an  action  to 
restrain  the  use  by  the  defendant  of  the  plain- 
tiffs' trade  name,  the  issues  were  whether  the 
name  was  a  designation  of  machines  of  the 
plaintiffs'  manufacture,  or  of  machines  of  a 
particular  kind  of  construction ;  whether  the 
defendant  had  used  the  name  for  the  purpose 
of  appropriating  the  reputation  acquired  by 
machines  manufactured  by  the  plaintiff  company 
or  not ;  and  whether  the  defendant  had  by  using 
the  name  induced  purchasers  to  believe  they  were 
buying  machines  manufactured  by  the  plaintiff 
company.  Defendant,  who  sold  (as  wholesale 
agent  in  London  of  a  company  in  Berlin)  to 
persons  in  the  trade  only,  described  his  machines 
in  his  circulars  and  price  list  as  machines  manu- 
facture on  the  "  Singer  "  system,  or  the  "  Singer 
improved  system,"  and  by  his  statement  of  de- 
fence alleged  that,  as  the  plaintiffs'  patent  had 
long  since  elapsed,  they  were  not  entitled  to  any 
monopoly  of  the  right  of  advertising  or  selling 
machines  manufactured  on  what  was  known  in 
the  trade  as  the  "  Singer  system  : " — Held,  that 
the  plaintiff  company  had  no  exclusive  right  to 
use  the  word  **  Singer "  as  applied  to  sewing 
machines,  and  that  there  was  nothing  in  the 
defendant's  circular,  price  lists,  and  invoices 
calculated  to  deceive  and  induce  purchasers  to 
believe  they  were  buying  machines  manufactured 
by  the  plaintiff.    Injunction  overruled.   Singe^ 
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Manwfactttring  Company  v.  Loog,  8  App.  Cas.  15  ; 
52  L.  J.,  Ch.  481 ;  48  L.  T.  3  ;  31  W.  R.  325— H. 
L.  (B.). 

Colourable  Imitation  —  Eridenee  as  to,  on 
Interlocutory  Application.] — The  plaintiffs  re- 
gistered a  trade-mark  for  worsted  goods  described 
as  *^  a  white  selvage  on  each  side  of  the  piece 
haying  a  red  and  white  mottled  thread  inter- 
woven the  full  length  of  the  selvage  between  the 
edge  of  the  piece  and  the  edge  of  the  selvage," 
and  deposited  a  specimen  at  the  Patent  Office 
Museum.  The  specimen  so  deposited  was  undyed, 
and  the  selvage  was  white,  the  warp  being  white 
cotton  and  the  woof  white  mohair,  and  nearlv  in 
the  middle  of  the  selvage  was  a  compound  warp 
thread  composed  of  a  thread  of  white  cotton  and 
a  thread  of  Turkey  red  cotton  twisted  together. 
When  the  goods  were  dyed  black  the  cotton 
threads  took  the  dye  imperfectly,  so  that  the 
warp  threads  in  the  selvage  became  grey,  while 
the  woof  became  black,  so  as  to  make  the  selvage 
dark  grey,  with  a  dark  red  mottled  line  running 
along  it.  The  defendants  sold  black  mohair 
goods  with  a  dark  grey  selvage  of  nearly  the 
same  shade  as  that  of  the  plaintiffs,  with  a 
twisted  thread  running  along  its  inner  edge, 
which  thread  was  originally  white,  red,  and 
yellow,  but  in  the  course  of  dyeing  the  white 
became  dark  grey,  and  the  yellow  a  dark  olive, 
which  could  hardly  be  distinguished.  The  plain- 
tiffs sought  to  restrain  the  sale  of  these  goods  as 
an  infringement,  and  moved  for  an  injunction. 
There  was  evidence  that  the  selvage,  though  not 
actually  white,  was  what  was  known  in  the  trade 
as  a  white  selvage  : — Held,  by  Jessel,  M.  R.,  that 
as  the  plaintifb'  selvage  was  not  white,  and  the 
mottled  thread  of  the  defendants  was  different, 
and.  in  a  different  position  from  that  of  the 
plaintiffs,  there  was  no  infringement,  and  that  an 
injunction  must  be  refused.  But  held  by  the 
Court  of  Appeal  that  the  principles  according  to 
which  the  court  acts  in  preventing  a  man  £om 
passing  off  his  goods  as  those  of  another  are  not 
altered  by  the  Trade  Marks  Registration  Act, 
and  that  the  question  could  not  be  disposed  of 
by  simple  inspection  of  the  patterns  without  con- 
sidering whether  the  selvage  was  not,  according 
to  the  understanding  of  the  trade,  a  white  selvage, 
and  if  it  was,  then  whether  the  differences  in 
quality  and  position  of  the  defendants'  mottled 
thread  were  sufficient  to  distinguish  the  defen- 
dants' goods  from  those  of  the  plaintiffs,  so  as  to 
prevent  purchasers  from  being  misled,  and  that 
as  there  was  a  conflict  of  evidence  on  these 
points  the  motion  must  stand  over  till  the  trial, 
the  defendants  undertaking  to  keep  an  account. 
Mitchell  V.  Henry,  15  Ch.  D.  181  :  43  L.  T.  186 
— C.  A. 

Hame  calculated  to  DeceiTe  —  **  Angostura 
Bitters."]— An  article,  the  secret  making  of  which 
was  known  only  to  one  maker,  had  acquired  a 
trade  name.  An  injunction  was  granted,  re- 
straining the  application  of  that  name  to  a 
different  article  of  the  same  class,  so  as  to  induce 
the  belief  that  it  was  the  plaintiff's  article.  Sie- 
gert  v.  Findlater,  7  Ch.  D.  801 ;  47  L.  J.,  Ch.233  ; 
38  L.  T.  349  ;  26  W.  R.  459. 

The  plaintiff  manufactured  a  fluid  which  he 
sold  under  the  name  of  "  Aromatic  Bitters,"  and 
it  was  described  by  this  name  upon  the  wrappers 
of  the  bottles  in  which  it  was  sold.  It  became, 
liowever,  generally    known  in  the  market  by 


the  name  of  "Angostura  Bitters,"  it  having 
been  originally  manufactured  at  the  town  of 
Angostura  in  Venezuela.  The  name  of  this  town 
was  afterwards,  by  a  decree  of  the  state,  changed 
to  Ciudad  Bolivar.  After  this  change  had  taken 
place,  the  defendant  began  to  manufacture  in 
the  same  town  a  different  fluid,  which  he  at  first 
sold  under  the  name  of  "  Aromatic  Bitters,"  but, 
having  been  restrained  in  an  English  colony  from 
using  that  name,  he  adopted  the  name  "Angos- 
tura Bitters,"  and  placed  it  upon  the  wrappers 
of  his  bottles,  also  registering  his  wrapper  at 
Stationers'  Hall.  His  wrappers  were  very  similar 
to  those  of  the  plaintiff,  but  they  contained  a 
statement  that  the  fluid  was  prepared  by  the 
defendant.  After  this  the  plaintiff,  adopted  the 
name  "  Angostura  Bitters,"  and  placed  it  upon 
his  wrappers,  and  he  brought  an  action  against 
the  defendant,  claiming  an  injunction  to  restrain 
him  from  imitating  the  plaintiff's  wrappers,  and 
from  using  the  name  "Angostura  Bitters."  At 
the  time  when  the  action  was  brought  the  plaintiff 
had  ceased  to  carry  on  his  manufacture  at  Ciudad 
Bolivar : — Held,  that  the  defendant  had  been 
guilty  of  an  attempt  to  deceive,  and  that,  though 
he  could  not  be  restrained  from  using  the  name 
"Angostura  Bitters,"  in  case  he  should  ever  dis- 
cover the  plaintiff's  secret,  and  manufacture  the 
same  fluid,  yet  he  must  be  restrained  from  using 
the  name  so  as  to  deceive  the  public  into  the 
belief  that  his  fluid  was  the  plaintiff's.    Ih, 

It  was  alleged  by  the  defendant  that  the 
plaintiff  was  disentitled  to  relief,  because,  at  the 
time  of  the  trial  he  was  using  wrappers  which 
contained  a  misrepresentation.  The  plaintiff  did 
not  begin  to  use  those  wrappers  until  after  the 
action  had  been  brought : — Held,  that  there  was 
in  fact  no  misrepresentation  in  the  wrappers  in 
question,  but  that,  even  if  there  had  been,  a  mis- 
representation not  made  till  after  the  commence- 
ment of  the  action  would  not  have  affected  the 
plaintiff's  title  to  relief.    lb, 

Difiisrent,  but  calculated  te  Deceive — *'  01en- 
field  Starch.'']  —  When  a  trade-mark  is  not 
actually  copied,  the  existence  of  a  fraudulent 
intention  is  a  necessary<element  in  the  conside- 
ration of  a  case  of  this  description.  The  party 
complained  of  must  be  proved  to  have  done  the 
act  with  the  fraudulent  design  of  passing  off 
his  own  goods  as  those  of  the  complainant.  It 
is  not  necessary,  however,  to  shew  an  exact  re- 
semblance between  the  original  and  the  counter- 
feit— it  is  sufficient  if  there  is  such  a  resemblance 
as  will  mislead  an  unwary  purchaser.  Wother- 
fpoon  V.  Currie,  5  L.  R.,  H.  L.  508  ;  42  L.  J.,  Ch. 
130  ;  27  L.  T.  393. 

In  order  to  constitute  a  ground  for  interference 
by  a  court  of  equity  to  protect  a  manufacturer 
against  the  use,  by  another  person,  of  the  par- 
ticular name  of  his  manu&ctured  article,  it  is 
not  necessary  that  there  should  be  a  mala  mens 
towards  the  first  purchaser  of  the  article  thus 
imitatively  designated.  The  fault  of  the  imitator 
is,  that  the  first  purchaser  may  be  enabled, 
through  this  unwarranted  designation,  to  retail 
a  simulated  article  at  a  lower  price  than  would 
be  demanded  for  the  original  article,  and  so  the 
original  manufacturer  may  be  injured.    Ih, 

W.  had  been  for  many  years  a  manufacturer 
of  starch  at  a  small  hamlet  in  Scotland,  called 
Glenfield,  where  there  was  a  stream  of  water 
particularly  suited  for  use  in  the  manufacture. 
Under  the  name  of  "  Glenfield  Starch  "  his  goods 
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had  acquired  a  great  reputation.  In  1868,  C. 
set  up  starch  works  at  Glenfield,  and  sold  starch 
in  packets  labelled  **  Carrie  &  Co.,  starch  manu- 
facturers, Glenfield."  In  colour  these  labels 
resembled  those  of  W.,  but  this  colour  was  used 
by  most  starch  manufacturers.  C.'s  agent  re- 
presented his  starch  as  "Glenfield  Starch," 
and  he  thereby  obtained  an  increased  sale  for 
the  article : — Held,  that  W.  was  entitled  to  an 
injunction  to  restrain  C.  from  using  the  word 
'*  Glenfield"  on  his  labels,  and  from  representing 
his  starch  as  Glenfield  starch.    Ih, 

Inftingement — Colour  cannot  be  Coniidered.] 

— In  deciding  the  question  of  piracy  of  a  trade- 
mark, the  colour  of  the  marks  cannot  be  taken 
into  account,  and  the  only  test  is  a  comparison 
of  the  uncoloured  diagrams.  NutluUl  v.  ViniTw, 
28  W.  R.  830— C.  A. 

Praeaations  to  bo  taken  whilst  nsing  Vame 
detoribing  a  Bocrot  Proceii  of  ManniiMtaro.] — 
Joseph  Thorley  for  many  years  manufactured 
and  sold  extensively  an  article  called  "  Thorley's 
Food  for  Cattle,"  made  according  to  a  recipe 
communicated  to  him  and  not  known  t6  the 
public,  and  down  to  his  death  he  was  the  only 
person  who  made  it.  His  executors  continued 
the  business.  Shortly  after  his  death*  a  com- 
pany was  formed  by  other  persons  under  the 
name  of  J.  W.  Thorley's  Cattle  Food  Company, 
in  which  J.  W.  Thorley,  a  brother  of  Joseph 
Thorley,  took  a  U,  share.  J.  W.  Thorley  had 
been  employed  by  Joseph  Thorley,  and  knew 
the  secret  of  the  manufacture,  and  was  employed 
by  the  company  to  conduct  it.  The  company 
sold  the  same  article  under  the  name  of  **  Thor- 
ley's Food  for  Cattle  : " — Held,  that  the  com- 
pany were  not  at  liberty  to  use  the  name 
"Thorley's  Food  for  Cattle"  unless  they  took 
such  precautions  as  would  prevent  purchasers 
from  supposing  that  the  article  sold  by  them 
was  manufactured  at  the  original  establishment 
of  Joseph  Thorley.  Massaiii  v.  Tlwrley's  Cattle 
Food  Company,  U  Ch.  D.  748  ;  42  L.  T.  851  ; 
28  W.  K.  966— C.  A. 

Bival  Trader  oannot  use  a  Tickot  likely  to 
eanse  Wares  to  be  called  by  Hame  already 
Known.] — If  the  goods  of  a  trader  have  acquired 
in  the  market  a  name  derived  from  a  part  of  the 
trade-diark  which  he  affixes  to  them,  a  rival 
trader  is  not  entitled  to  use  a  ticket  which  is 
likely  to  lead  to  the  application  of  the  same 
name  to  his  goods,  even  though  that  name  is  not 
the  only  name  by  which  the  goods  of  the  first 
trader  have  been  known,  or  though  it  has  been 
always  used  in  conjunction  with  some  other 
words.  Johnston  v.  Orr-Ewing^  7  App.  Cas.  219  ; 
51  L.  J.,  Ch.  797  ;  46  L.  T.  216  ;  30  W.  R.  417— 
H.  L.  (E.).  Varying  S,  C,  13  Ch.  D.  434 ;  41 
L.  T.  67  ;  28  W.  R.  330,  sub  nom.  Orr-Emng  v. 
Johnston — C.  A. 

Qnaok  advertising  Medicine  ai  sanctioned  by 
Xminent  Physician.] — ^A  court  of  equity  refused 
to  interfere  to  prevent  a  vendor  of  a  quack 
medicine  from  advertising  such  medicine  in  such 
a  manner  as  to  induce  the  public  to  believe  it 
was  sanctioned  by  the  plaintiff,  a  physician  of 
eminence,  and 'sold  by  the  defendant  as  his 
agent ;  the  injury  being,  in  the  opinion  of  the 
court,  one  rather  of  defamation  than  of  injury  to 
property  ;  and  it  being  incumbent  on  the  plain- 


tiff to  establish  at  law  the  defamatory  character 
of  the  advertisements  before  he  applied  for  the 
interference  of  the  court.  Clark  v.  Freeman, 
17  L.  J.,  Ch.  142  ;  12  Jur.  149. 

Bight  of  Assignee  to   use  Trade -Mark.] — 

Where  a  trade-mark  contains  an  emblem,  with 
such  a  collocation  of  words  as  amounts  to  an 
advertisement  of  the  chai-acter  and  quality  of 
the  goods,  and  contains  statements  which, 
though  true  as  regards  the  original  adopter  of 
the  trade-mark,  are  calculated  to  deceive  the 
public  when  used  by  his  assignee,  the  assignee  is 
not  to  be  entitled  to  protection  in  the  use  of 
such  trade-mark.  LeatJier  Cloth  Company  v. 
American  LeatJu^r  Cloth  Company,  11  a,  "L,  Cas. 
523  ;  35  L.  J.,  Ch.  53;  11  Jur.,  N.  S.  613;  12 
L.  T.  742  ;  13  W.  R.  873. 

Although  a  trader  may  have  a  property  in  a 
trade-mark,  giving  him  a  right  to  exclude  all 
others  from  using  it,  if  his  goods  derive  their 
increased  value  from  the  personal  skill  or  ability 
of  the  adopter  of  the  trade-mark,  he  cannot  give 
any  other  person  the  right  to  affix  his  name  or 
mark  upon  their  goods,  for  the  effect  thereof 
would  l^  to  give  them  the  right  to  practise  a 
fraud  upon  the  public.    lb. 

Introduction  of  Vew  Article  under  known 
Name— Bight  to  Hame.] — Where  A.  introduces 
into  the  market  an  article  which,  though  pre- 
viously known  to  exist,  is  new  as  an  article  of 
commerce,  and  has  acquired  a  reputation  there- 
from in  the  market  by  a  name  not  merely 
descriptive  of  the  article,  B.  will  not  be  per- 
mitted to  sell  a  similar  article  under  the  same 
name  ;  and  this,  although  the  peculiarity  of  the 
name  has  long  been  in  common  use  as  applied  to 
goods  of  a  different  kind.  Braham  v.  Bustard, 
1  Hem.  &  M.  447  ;  9  L.  T.  199  ;  11  W.  R. 
1061. 

Viing  Words  constitnting  Trade-Mark  with 
Additional  Words — *<The  Oninea  Coal  Com- 
pany''-**  The  Pall  Mall  Guinea  Coal  Com- 
pany."]— The  plaintiff  were  in  August,  1869, 
and  had  for  some  time  previously  been  carrying 
on  business  under  the  style  of  the  Guinea  Coal 
Company,  their  offices  being  at  No.  22,  Pall 
Mall.  In  the  early  part  of  1869,  the  defendant, 
who  had  formerly  managed  their  business,  estab- 
lished a  business  on  his  own  account  under  the 
style  of  the  Pall  Mall  Guinea  Coal  Company ; 
his  offices  being  first  at  Beaufort  -  buildings, 
whence  in  August,  1869,  he  removed  to  No.  46, 
Pall  Mall.  The  defendant  solicited  orders  prin- 
cipally by  circular,  sending  circulars  to  many 
of  the  plaintiffs*  customers,  and  succeeded  in  ob- 
taining orders,  which  the  customers  afterwards 
said  they  had  intended  for  the  plaintiffs : — Held, 
that  they  were  entitled  to  restrain  him  from 
using  the  name  *'  The  Pall  Mall  Guinea  Coal  Com- 
pany "  in  Pall  Mall.  Lee  v.  Haley,  5  L.  R.,  Ch. 
155 ;  39  L.  J.,  Ch.  284  ;  22  L.  T.  258 ;  18  W.  R. 
242. 

The  bill  was  filed  on  the  24th  November, 
lg69: — Held,  that  there  was  no  laches,  inas- 
much as  the  plaintiffs  must  wait  until  sufficient 
proof  of  the  injury  they  had  received  was  col- 
lected.   Ih. 

*<  Beading    Sance"- *'The    Original 

Beading  Banco."]— '*  Reading  Sauce"  was  first 
invented  and  introduced  to  the  public  by  one 
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James  Cocks,  but  subsequently  many  manu- 
facturers by  unrestrained  usage  acquired  the 
right  to  call  their  articles  the  "Reading  Sauce  :" 
— Held,  that  the  description  *'  The  Original  Read- 
ing Sauce  "  applied  only  to  that  made  by  James 
Cocks,  and  those  claiming  under  him,  and  that 
they  had  a  right  to  restrain  other  parties  from 
using  that  designation  without  shewing  that 
any  purchaser  was  actually  deceived.  Coclts  v. 
Chandln-,  11  L.  R.,  Eq.  446  ;  40  L.  J.,  Ch.  675  ; 
24  L.  T.  379 ;  19  W.  R.  593. 

"Eureka    Shirts "  —  " Pord's    Eureka 


Shirts/'] — The  user  by  a  dealer  or  a  manu- 
facturer in  connexion  with  an  article  of  manu- 
facture, of  a  single  word,  being  a  material  part 
of  a  particular  title  to  which  as  a  trade-mark 
another  manufacturer  has  a  right  in  connexion 
with  the  same  article,  may  be  an  infringement 
of  the  ti-ade-mark.  Ford  v.  Foster^  7  L.  R.,  Ch. 
611 ;  41  L.  J.,  Ch.  682  ;  27  L.  T.  219  ;  20  W.  R. 
311,818. 

Since  a  misrepresentation,  not  forming  a  part 
of  the  trade-mark  itself,  although  used  in  con- 
nexion with  the  trade-mark,  and  with  the  article 
to  which  the  trade-mark  applies,  would  be  no 
answer  to  an  action  of  a  party  to  establish  his 
title  at  law,  neither  will  such  a  misrepresen- 
tation disentitle  him  to  a  relief  in  equity.    lb. 

Ford,  a  shirt  manufacturer,  gave  the  name 
Bureka  to  a  particular  shape  of  shirt  invented 
by  him,  and  stamped  all  such  shirts  with  the 
words  "  Ford's  Eureka  Shirts,"  and  with  a  state- 
ment that  such  words  were  his  trade-mark.  He 
advertised  the  shirts,  wisely  calling  himself  the 
patentee  of  them,  and  he  falsely  described  him- 
self on  his  billheads,  &c.,  as  patentee  of  the 
shirts.  Shirts  of  the  particular  shape  came  to 
be  commonly  known  in  the  trade  as  Eureka. 
Certain  wholesale  shirt  manufacturers  made 
shirts  of  the  same  shape,  and  stamped  them 
in  the  same  part  of  tne  shirts  as  '*  Eureka 
Shirts  : " — Held,  that  Ford  was  entitled  to  an 
injunction  to  restrain  the  wholesale  manufac- 
turers from  using  the  word  "  Eureka"  as  applied 
to  shirts  not  of  Ford's  manufacture,  except  that 
they  were  to  be  at  liberty  to  advertise  their 
shirts  as  "Eureka"  in  their  trade  lists.  But 
having  regard  to  his  misrepresentations,  the 
account  against  them  was  confined  to  the  time 
from  the  filing  the  bill.    lb. 
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ApoUinarii  Water*'— <<Loadoxi  ApoUi- 
naris  Water."] — A  company  under  a  grant 
from  the  owners,  acquired  the  exclusive  right 
of  importing  and  selling  in  Great  Britaiil  the 
mineral  water  produced  by  a  natural  spring, 
called  "  ApoUinaris,"  at  Ahrweiler,  in  Prussia, 
which  had  for  some  years  been  known  and  sold 
in  the  English  market  under  the  name  of 
"  ApoUiq^ris  Water,"  and  advertised  and  sold 
the  same  as  *  *  Apollinaris  Water."  Subsequently, 
the  defendant  made  and  sold  an  artificial 
mineral  water,  being  the  chemical  equivalent 
of  the  natural  water,  under  the  name  and 
description  of  "  London  Apollinaris  Water,  pos- 
sessing all  the  properties  of  the  natural  water :" 
— Held,  that  the  company  was  entitled  to  an 
interim  injunction  to  restrain  the  use  of  the 
words  "London  Apollinaris  Water,"  or  of  any 
other  name  of  which  the  word  "  Apollinaris  "  so 
formed  part  as  to  be  calculated  to  mislead  the 
public.  Apollinaris  Company  v.  Norrishy  33 
L.  T.  242. 


Post  Offiee  Direetory  "  —  "  The  Post 
Office  Bradford  Directory."] — The  plaintiff  was 
the  proprietor  of  a  directory  entitled  the  "  Post 
Oflice  Directory  of  the  West  Riding  of  York- 
shire," and  he  had  for  several  years  published 
post  office  directories  of  other  counties.  The 
defendants  published  a  directory  for  the  town  of 
Bradford,  which  is  within  the  West  Riding,  en- 
titled "  The  Post  Office  Bradford  Directory,"  but 
it  was  not  similar  to  the  plaintiflTs  directory  in 
price  or  appearance.  There  being  no  evidence  to 
satisfy  the  court  that  the  words  "  Post-office,"  in 
connexion  with  directories,  had  become  neces- 
sarily connected  in  the  minds  of  the  public  with 
the  name  of  Kelly  : — Held,  that  the  plaintiff  had 
no  right  to  the  exclusive  use  of  the»  words  "  Post 
Office  Directory."  Kelly  v.  Byles,  13  Ch.  D.  682  j 
49  L.  J.,  Ch.  181;  42  L.  T.338 ;  28  W.  R.  585— C.  A. 

<*  Badfltock  Collieries  "— <*  The  Badstock 

Colliery  Proprietors  and  Factors."] — B.  was  the 

owner  of  and  worked  all  the  collieries  in  the 
parish  of  Radstock  in  Somersetshire,  and  owned 
all  the  coal  in  that  parish,  with  a  small  exception. 
She  carried  on  the  business  of  working  the  col- 
lieries and  selling  the  coal  in  her  own  name, 
adding  to  it  on  her  waggons  and  billheads  the 
words  "  Radstock  Collieries."  The  defendants, 
from  1868,  carried  on  at  Radstock  the  business 
of  coal  merchants  as  the  "  Radstock  Coal  Com- 
pany," having  dep6ts  at  various  railway  stations 
m  the  south  and  west  of  England,  at  which  they 
sold  different  kinds  of  coal.  They  became  in  1876 
the  lessees  of  and  worked  a  colliery  outside  the 
parish  of  Radstock,  but  in  a  district  or  basin  in 
which  coal  was  raised  similar  to  that  raised 
within  the  parish  ;  coal  raised  in  the  district,  but 
outside  the  parish,  being  known  in  the  market  as 
Radstock  coal.  In  1873  the  defendants  began 
to  sell  coals  at  G.  in  Surrey,  by  means  of  a  local 
agent,  and  in  1875  they  bought  the  goodwill  of  a 
retail  coal  dealer  named  C.  at  G.,  who  had  become 
bankrupt.  They  then  advertised  themselves  in 
the  Surrey  newspapers,  and  otherwise  in  the 
neighbourhood,  as  "  The  Radstock  Colliery  Pro- 
prietors and  Factors,  Coal  and  Coke  Merchants 
(late  C.  &  Co.),"  and  offered  to  supply  coal  of 
every  description  direct  from  the  collieries : — 
Held,  that  the  defendants  were  not  entitled  to 
use  the  name  "The  Radstock  Colliery  Pro- 
prietors," unless  and  until  tliey  should  acquire  a 
colliery  within  the  parish  of  Radstock,  or  to  use 
any  style  implying  that  their  coal  came  from 
the  parish  of  Radstock,  unless  and  until  they 
should  become  authorized  to  sell  coals  raised 
from  a  colliery  within  that  parish.  Braham  v. 
Beachim,  7  Ch.  D.  848 ;  47  L.  J.,  Ch.  348 ;  38 
L.  T.  640 ;  26  W.  R.  654. 

Held,  also,  that  the  acts  of  the  defendants 
being  calculated  to  induce  purchasers  to  believe 
that  the  defendants  were  selling  the  plaintifTs 
coal,  it  was  not  necessary  for  the  plaintiff  to 
prove  any  instance  of  actual  deception,  or  any 
actual  damage.    lb. 

After  Expiration  of  Patent— Filter.] — C,  a 

patentee  of  a  filter,  after  the  expiration  of  his 
patent,  sold  filters  marked  "  C.'s  patent  filter." 
W.,  a  rival  manufacturer,  sold  filters  made 
according  to  the  expired  patent,  marked  "  C.*s 
patent  filter,  manufactured  by  W. :  " — Held,  to 
be  no  infringement  of  C.'s  trade-mark,  dieavin 
v.  Walker,  5  Ch.  D.  850  ;  46  L.  J.,  Ch.  686  ;  37 
L.  T.  300— C.  A. 
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Held,  also,  that  the  label  was  not  a  trade-mark, 
but  only  a  description  of  the  article  sold.    Ih, 


Vew  Snbitanee — **Linolenm."] — Where 


the  inventor  of  a  new  substance  has  given  to  it  a 
name,  and,  haying  taken  out  a  patent  for  his 
invention,  has,  during  the  continuance  of  the 
patent,  alone  made  and  sold  the  substance  by 
that  name,  he  is  nevertheless  not  entitled  to  the 
exclusive  use  of  that  name  after  the  expiration 
of  the  patent.  Lifwleum  Manv/acturing  Cfmi- 
pany  v.  Nairn,  9  Ch.  D.  834  ;  47  L.  J.,  Ch.  430 ; 
38  L.  T.  44  ;  26  W.  R.  463. 

A  company,  under  patents,  made  floor-cloth 
of  a  new  substance  marked  with  the  word  "  lino- 
leum : " — Held,  that  "  linoleum  "  being  the  only 
name  of  the  new  substance,  the  company,  at  the 
expiration  of  the  patents,  was  not  entitled  to  the 
exclusive  use  of  that  woid.    Ih, 

Maker  uiing  Hame  of  another  Maker — 
'^Singer*!  Sewing  Machines."] — A  manufac- 
turer using,  to  describe  articles  made  by  him,  the 
name  of  another  manufacturer,  must  justify  the 
use  thus  made  of  a  name  not  his  own,  by  shew- 
ing that  such  name  is  understood  by  the  trade 
and  the  public  to  denote  a  patented  or  other 
article  of  a  particular  type,  structure  or  arrange- 
ment of  parts,  and  not  a  mark  or  sign  of  a  parti- 
cular manufacturer.  It  makes  no  difference  in 
this  principle  that  such  name  does  not  appear 
upon  the  articles  sold,  but  only  in  advertise- 
ments or  price  lists  ;  nor  that  the  articles  bear 
the  selling  manufacturers'  own  trade-mark  and 
labels,  stating  them  to  be  manufactured  by  him, 
and  that  statements  to  the  same  effect  appear  in 
the  advertisements  and  price  lists.  Shwer 
Manufacturing  Company  v.  Wilson,  3  App.  Cas. 
376  ;  47  L.  J.,  Ch.  481  ;  38  L.  T.  303  ;  26  W.  R. 
664— H.  L. 

When  the  first  producer  of  an  article  of  manu- 
facture has  identified  with  it  a  particular  name, 
whether  his  own  name  or  a  name  which  is  a 
word  descriptive  of  the  article  itself,  such  name 
becomes  a  trade-mark,  and  cannot  be  adopted 
and  employed  by  another  person  in  advertising 
a  similar  article.    Ih, 

Such  adoption  and  employment  will  be  re- 
strained by  inj  unction.    I  b. 

Singer  made  a  sewing-machine,  to  which  he 
gave  his  own  name ;  it  became  known  by  that 
name.  He  afterwards  took  other  persons  into 
partnership  with  him  for  the  sale  of  the  machines 
known  as  the  Singer  sewing-machines,  and  which 
were  made  in  great  variety,  and  with  many  modi- 
fications, but  though  not  protected  by  patents, 
were  established  in  public  favour  under  that 
name.  W.  sold  sewing-machines,  and  adver- 
tised, among  others.  Singer  sewing-machines, 
but  used  his  own  trade-mark  on  the  machines, 
and  expressly  stated  in  his  advertisements  that 
the  machines  sold  by  him  were  manufactured  by 
himself  : — Held,  that  this,  nevertheless,  consti- 
tuted a  wrongful  invasion  of  the  property  of 
Singer,  and  that  W.  might  be  restrained  by  in- 
junction.   Ih, 

Fraud  is  not  necessary  to  be  averred  or  proved 
in  order  to  obtain  protection  for  a  trade-mark.  Ih, 

Cannot  eziit  in  Orosi  —  <*Lioen8ed  Vio- 
tnalleri'  Selieli.'*] — The  inventor  of  a  sauce 
gave  it  the  name  of  the  Licensed  Victualler' 
Relish,  and  designed  a  trade-mark  for  labels  on 
the  bottl^  containing  it,  and  employed  his  son 


to  sell  it.  He  permitted  his  son  to  describe  him- 
self in  his  circulars  and  invoices  as  the  sole  pro* 
prietor  of  the  sauce.  The  son  became  bankrupt 
and  his  trustee  sold  his  interest  in  the  sauce  and 
its  trade-mark  to  the  plaintiff,  who  sought  to  re- 
strain the  inventor  from  infringing  the  trade- 
mark. The  plaintiff  did  not  know  the  defen- 
dant's receipt,  but  made  a  sauce  which  the 
witnesses  deposed  to  be  undistinguishable  from 
the  defendant's: — Held,  that  a  trade-mark 
could  not  exist  in  gross,  and  that  as  the  plaintiff 
did  not  know  the  receipt  for  the  original  article, 
he  could  not  have  a  right  to  affix  the  trade- 
mark to  a  sham  article  for  the  purpose  of  im- 
rdng  on  the  public.  Cotton  v.  Gillard,  44 
J.,  Ch.  90. 

Imitation-— Delay— *<  Esteonrt'i  Hop  Supple- 
ment.*']— The  plaintiff,  who  was  a  manufacturer 
of  an  article  used  as  a  substitute  for  hops  called 
"  Estcourt's  Hop  Supplement,"  employed  his  son 
C.  as  his  agent,  who  thereupon  undertook  not  to 
disclose  the  secret  of  the  compound,  or  at  any 
time  be  connected  with  the  sale  of  any  article 
which  could  be  used  as  a  substitute  for  hops. 
During  the  time  of  his  agency  C.  discovered  tne 
secret  of  the  manufacture.  He  shortly  after- 
wards terminated  his  agency,  and  began  to  sell  a 
practically  similar  compound,  which  he  called 
"  Hop  Essence."  A  bill  was  filed  against  him  by 
the  plaintiff  to  restrain  him  from  continuing  the 
sale,  when  he  submitted  and  signed  an  agree- 
ment binding  himself  to  observe  the  former 
agreement  and  do  the  plaintiff  no  injury  in  his 
trade.  Subsequently,  C.  associated  himself  with 
Taylor,  and  circulars  were  issued  advertising  the 
sale  of  "  Estcourt's  Hop  Essence ;  sole  proprietor, 
James  Taylor.'*  A  company  was  formed  for  the 
purpose  of  selling  the  *'  Hop  Essence  "  under  the 
name  of  "  Estcourt's  Hop  Essence."  Although 
the  plaintiff  ascertained  in  January,  1874,  that  a 
circular  had  been  issued  by  Taylor,  headed 
"  Estcourt's  Hop  Essence  Company,"  he  did  not 
apply  to  the  court  until  the  following  August : 
— Held,  that  the  plaintiff  was  precluded  by 
delay  from  any  right  to  reliel  Esteo^trt  v. 
Estcoiirt  Hop  Kittence  Company,  10  L.  R.,  Ch. 
276 ;  44  L.  J.,  Ch.  223  ;  32  L.  T.  80  ;  23  W.  R.  318. 

Mere  Defoription  of  Quality—**  Vonriehing 
London  Stent.*'] — An  adjective,  merely  describ- 
ing the  quality  of  a  manufactured  article,  will 
not  be  protected  by  the  court  as  a  trade-mark. 
B^xggett  v.  Findlater,  17  L.  R.,  Eq.  29  ;  43  L.  J., 
Ch.  64  ;  29  L.  T.  448  ;  22  W.  R.  63. 

Therefore,  when  the  plaintiff,  who  dealt  in 
malt  liquors  in  London,  sold  stout,  which  was 
subjected  by  him  to  a  particular  treatment, 
under  the  name  of  Nourishing  London  Stout : — 
Held,  that  he  was  not  entitled  to  an  injunction 
restraining  the  defendant  from  selling  stout 
under  the  name  of  Nourishing  Stout.    Ih, 

2.  Actions  to  Restbain  Infringement  of, 

Jnriediotion  of  Court.]— The  jurisdiction  of 
the  Court  of  Chancery  in  the  protection  given 
to  trade-marks  rests  upon  property,  and  the 
court  interferes  by  injunction,  because  that  is 
the  only  mode  by  which  property  of  this  de- 
scription can  be  effectually  protected.  Leather 
Cloth  Company  v.  Amei'ican  Leather  Cloth 
Cimiyany,  3  N.  R.  264  ;  4  De  G.,  S,  fa" 
33  L.  J.,  Ch,  199 ;  10  Jur.,  N.  S.  8) 
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558  ;  12  W.  R.  289.— Per  Westbury,  C.  Affinned 
in  H.  L.  antCf  col.  68. 

The  jurisdiction  of  the  Conrt  of  Chancery,  in 
the  protection  of  trade-marks,  rests  upon  pro- 
perty, and  fraud  in  the  defendant  is  not  neces- 
sary for  the  exercise  of  the  jurisdiction.  Hall  v. 
Barrows,  4  De  G.,  J.  &  S.  150  ;  3  N.  B.  259  ;  33 
L.  J.,  Ch.  204  ;  10  Jur.,  N.  S.  65  ;  9  L.  T.  661 ; 
12  W.  R.  322. 

Where  a  name,  once  affixed  to  a  manufactured 
article,  continues  to  be  used  after  the  death  of 
the  manufacturer,  the  name  in  time  becomes  a 
mere  trade*mark  or  sign  of  quality,  and  ceases 
to  denote,  or  to  be  current  as  indicating,  that 
any  particular  person  was  the  maker,  and  would, 
therefore,  be  protected.    lb. 

Aotioa  at  Common  Law  for  Infringement] — 
If  A.,  a  manufacturer,  uses  the  mark  of  B.  for 
the  purpose  of  giving  to  articles  manufactured 
by  A.  the  appearance  of  being  of  the  manufac- 
ture of  B.,  B.  may  maintain  an  action  against 
A.,  although  A.'s  articles  are  not  inferior  in 
quality  to  B.'s,  and  although  it  is  not  shewn  that 
B.  has  sustained  actual  damage.  Blofeld  y. 
Payne,  1  N.  &  M.  353  ;  4  B.  &  Ad.  410. 

Where  a  plaintiff  marked  his  goods,  '*  Sykes' 
Patent,"  to  shew  that  they  were  his  own  manu- 
facture, and  the  defendant  copied  the  mark  on 
his  goods  to  shew  that  they  were  the  plaintiff's 
manufacture,  and  sold  them,  so  marked,  as  and 
for  his  manufacture :  —  Held,  that  an  action 
would  lie  for  the  injury,  though  neither  party 
had  a  valid  patent,  and  both  were  named 
'*  Hykcs."  Syktt  v.  SyUes,  5  D.  &  R.  292 ; 
3  B.  &  C.  541. 

An  action  may  be  maintained  by  a  manufac- 
turer against  another  manufacturer  who  marks 
his  goods  with  the  known  and  accustomed  mark 
of  the  plaintiff,  where  the  mark  used  by  the  de- 
fendant resembles  the  plaintiff's  mark  so  closely 
as  to  be  calculated  to  deceive,  and  as  to  induce 
persons  to  believe  the  defendant's  goods  to  be  of 
the  plaintiff's  manufacture,  and  the  defendant 
uses  such  mark  with  intent  to  deceive  and  sells 
.  the  goods  so  marked  as  and  for  goods  of  the 

Slaintiff's   manufacture,  and  proof  of   special 
amage  is  not  necessary.    Itodgers  v.  Nowilly 
5  C.  B.  109  ;  17  L.  J.,  C.  P.  52  ;  11  Jur.  1039. 

In  such  cases  it  is  enough,  at  least  after  ver- 
dict, to  allege  generally  that  by  means  of  the 
premises  the  plaintiff  was  deprived  of  the  sale  of 
divers  large  quantities  of  goods,  and  lost  the 

Erofits  that  would  otherwise  have  accrued  to 
im  therefronv.    Ih, 

A  declaration  alleged  that  the  plaintiffs  pre- 
pared, vended  and  sold  for  profit,  medicines  called 
"  Morison's  Universal  Medicines,"  which  they  sold 
in  boxes  wrapped  up  in  paper,  having  those  words 
printed  thereon ;  that  the  defendant,  intending  to 
injure  the  plaintiffs  in  the  sale  of  the  medicines, 
and  to  deprive  them  of  profits,  deceitfully  and 
fraudulently  prepared  and  made  molicines  in  imi- 
tation of  the  medicines  so  prepared  by  the  plain- 
tiffs, and  wrapped  up  the  same  in  paper,  having 
"  Morison's  Universal  Medicines  "  printed  there- 
on, in  order  to  denote  that  such  medicine  was  the 
genuine  medicine  prepared,  vended  and  sold  by 
the  plaintiffs ;  and  that  the  defendant  deceit- 
fully and  fraudulently  vended  and  sold  for  his 
own  lucre  and  gain  the  last-mentioned  boxes  of 
the  articles,  represented  and  termed  by  him  to 
be  medicine,  by  the  name  and  description  of 
"  Morison's  Universal    Medicines,"  which    had 


been  prepared,  vended  and  sold  by  the  plaintiffs  ; 
whereas,  in  truth,  the  plaintiffs  had  never  been 
the  preparers,  venders  or  sellers  thereof : — Held, 
that  the  declaration  disclosed  a  good  cause  of 
action.  Mori  ton  v.  Salmon,  2  Scott,  N.  R.  449  ; 
2  M.  &  G.  385. 


Jury  to  lay  if  Imitation  oalculated  to 


Xiilead.] — Action  for  wrongfully,  knowingly  and 
fraudulently  stamping  bars  of  iron,  made  by  the 
defendants,  with  a  stamp  resembling  one  used 
by  the  plaintiff,  which  the  defendants  knew  and 
Intended  to  be  in  imitation  of  the  plaintiff's, 
and  which  was  used  by  the  defendants  in  order 
to  denote  that  their  iron  was  made  by  the 
plaintiff ;  and  for  knowingly  selling  the  iron 
so  marked  as  and  for  the  plaintiff's  iron.  A 
correspondence  between  the  parties  was  given 
in  evidence,  in  which  the  plaintiff  charged  the 
defendants  with  using  the  mark,  as  being  a  fraud 
upon  him.  The  defendants,  in  answer,  asserted 
that  they  had  used  the  mark  for  many  years 
continuously.  This  was  not  so  in  fact ;  but  it  was 
shevi'n  that  the  mark  had  been  adopted  by  them 
in  the  execution  of  orders  received  from  foreign 
correspondents  : — Held,  that  it  was  properly  left 
to  the  jury  to  say,  first,  whether  the  defendants^ 
mark  bore  such  a  close  resemblance  to  the  plain- 
tiff's as  was  calculated  to  deceive  the  unwary 
and  injure  the  sale  of  the  plaintiff's  goods ;  and 
secondly,  whether  the  defendants  used  the  mark 
with  the  intention  of  supplanting  the  plaintiff, 
or  whether  it  was  done  in  the  ordinary  course  of 
business  in  execution  of  orders.  Crawtthay  v. 
Thompson,  4  M.  &  G.  357  ;  5  Scott,  N.  R.  662  ; 
11  L.  J.,  C.  P.  301. 

Prinoiples  upon  which  Iignnotion  will  be 
Granted.] — The  principles  explained  on  which 
interlocutory  injunctions  to  restrain  infringe- 
ments of  trade-marks  and  names  should  be 
granted.   B^^ad  v.  Richardson,  45  L.  T.  54 — C.  A. 

The  right  to  ask  for  the  interference  of  the 
court  in  respect  of  a  trade-mark  is  founded,  first, 
on  the  fact  that  the  plaintiff  has  acquired  the  right 
of  using  the  mark  properly  :  that  is  to  say,  that 
it  has  not  been  copied,  and  does  not  involve  any 
false  representation ;  secondly,  that  the  article 
so  marked  is  actually  a  vendible  article  in  the 
market ;  and,  thirdly,  that  the  defendant,  know- 
ing that  to  be  so,  has  imitated  the  mark  for  the 
purpose  of  passing  in  the  market  other  articles 
of  a  similar  description.  M' Andrew  v.  Bassett, 
4  De  G.,  J.  &  S.  380  ;  4  N.  R.  123  ;  33  L.  J.,  Ch. 
561  ;  10  Jur.,  N.  S.  550  ;  10  L.  T.  442  ;  12  W.  R. 
777. 

The  essential  ingredients  for  constituting  an 
infringement  of  a  right  to  a  trade-mark  are — 
(1)  that  the  mark  has  been  applied  by  the  plain- 
tiffs properly,  i.e.,  that  they  have  not  copied  any 
other  person's  mark,  and  that  the  mark  does  not 
involve  any  false  representation;  (2)  that  the 
article  so  marked  is  actually  a  vendible  article 
in  the  market ;  (3)  that  the  defendants,  know- 
ing that  to  be  so,  have  imitated  the  mark  for 
the  purpose  of  passing  in  the  market  other 
articles  of  a  similar  description.    lb. 

The  court  will  grant  a  perpetual  injunction 
against  the  use  by  one  tradesman  of  the  trade- 
marks of  another,  although  such  marks  have 
been  so  used  in  ignorance  of  their  being  any 
person's  property,  and  under  the  belief  that  they 
were  merely  technical  teims.  Millhigtvn  v.  Fox, 
3  Mylne  &  C.  338. 


81 


TRADE  AND   TRADE-MARK. 


82 


A  perpetual  injanction  will  be  granted  to  re- 
strain a  trader  from  filling  aiid  sending  out  to 
the  pablic  articles  of  his  own  mannfactare  in 
bottles,  casks,  or  other  receptacles  haying  in- 
delibly impressed  thereon  the  name  of  another 
trader  who  manufactures  an  article  of  ft  like 
description,  even  although  such  trader  places  on 
such  bottles,  casks,  or  receptacles  a  label  having 
his  own  name  thereon.  Ji4>8e  v.  Loftus,  47  L.  J., 
Ch.  676  ;  38  L.  T.  409. 

An  injunction  will  be  granted  on  an  interlo- 
cutory motion  to  restrain  the  use  or  imitation 
of  the  name  of  a  place,  used  as  a  trade-mark,  if 
the  plaintiff  proves  primft  facie  that  such  name 
in  the  market  has  come  to  mean  his  article 
obtained  from  such  place.  Itadde  v.  Korman^ 
U  L.  R.,  Bq.  348 ;  41  L.  J.,  Ch.  625 ;  26  L.  T. 
788  ;  20  W.  R.  766. 

It  is  not  necessary,  in  order  to  give  a  right  to 
an  injunction,  that  a  specific  trade-mark  should 
be  infringed ;  it  is  sufficient  that  the  court  should 
be  satisfied  that  there  was  on  the  whole  a  fraudu- 
lent intention  of  palming  off  the  defendant's 
goods  as  those  of  the  plaintiff  ;  but  in  such  a  case 
it  is  essential  that  the  imitation  should  be  neces- 
sarily calculated  to  deceive.  Woollam  v.  Rat- 
Hiff,  1  Hem.  &  M.  259. 

To  entitle  a  trader  to  relief  a^inst  an  illegal 
use  of  his  trade-mark,  it  is  not  necessary  that  the 
imitation  should  be  so  close  as  to  deceive  persons 
seeing  the  two  marks  side  by  side ;  but  the  degree 
of  resemblance  must  be  such,  that  ordinary  pur- 
chasers proceeding  with  ordinary  caution  arc 
likely  to  be  misled.  Seijro  v.  Proveze7ide,  1 
L.  R.,  Ch.  192 ;  12  Jur.,  N.  S.  215 :  14  L.  T. 
314;  14W.  R.  357. 

The  actual  physical  resemblance  of  the  two 
marks  is  not  the  sole  question  for  the  court,  for 
if  the  plaintiff's  goods  have,  from  his  trade- 
mark, become  known  in  the  market  by  a  parti- 
cular name,  the  adoption  by  the  defendant  of  a 
mark  or  name  which  will  cause  his  goods  to 
bear  the  same  name  in  the  market,  is  as  much 
a  violation  of  the  plaintiff's  rights  as  the  actual 
copy  of  his  mark.    lb. 

Although  the  defendant  may  have  some  title 
to  the  use  of  a  name  or  mark,  he  will  not  be  jus- 
tified in  adopting  it,  if  the  probable  effect  of  his 
fio  doing  is  to  lead  the  public  to  suppose,  that  in 
purchasing  his  goods  they  are  purchasing  those 
of  the  plaintiff.  lb.  See  also  Mitchell  v.  Henry ^ 
ante,  col.  71. 


VfhLg  Patented  Lockplates  to  Inferior 


to  old  rifle  barrels,  which  had  been  cut  down  to 
the  size  of  carbine  barrels,  and  were  not  suited 
to  the  action  which  formed  part  of  the  rifles  as 
passed  and  guaranteed  by  the  plaintiff.  At 
this  time  his  patent  for  the  levera  had  expired  : — 
Held,  that  the  defendant  might  be  restrained  from 
making  and  selling  such  firearms.  Richardi  v. 
Williamson,  30  L.  T.  746  ;  22  W.  R.  765. 

Plaintiff  must  seek Eemedy  with  Clean  Hands.] 

— Where  the  owner  of  a  trade-mark  applies  for 
an  injunction  to  restrain  the  defendant  from  in* 
juring  his  property  by  making  false  representa- 
tions to  the  public,  it  is  essential  that  the  plain- 
tiff should  not  in  his  trade-mark  or  in  the  busi- 
ness cohnected  with  it,  be  himself  guilty  of  any 
false  or  misleading  representation.  Leather 
Cloth  Company  v.  American  Leather  Cloth 
Company,  4  De  G.,  J.  &  8.  137  ;  3  N.  R.  264  ;  33 
L.  J.,  Oh.  199  ;  10  Jur.,  N.  S.  81  ;  9  L.  T.  558  ; 
12  W.  R.  289.    Affirmed  in  H.  L.,  ante,  col.  68. 

It  is  not  a  rule,  either  of  morality  or  equity, 
that  a  person  is  not  answerable  for  a  falsehood 
I  in  his  trade-mark,  because  it  may  be  so  gross 
and  palpable  as  that  no  one  is  likely  to  be  de- 
ceived by  it.    lb. 


JUiles.] — The  plaintiff  was  a  gunmaker,  who 
manufactured  rifles,  purchasing  some  of  the  dif- 
ferent parts  from  various  makers,  and  putting 
them  t(^ther  to  form  a  complete  rifle,  which  after 
having  been  viewed  and  approve  by  him,  was 
stamped  with  his  name  and  trade-mark  on  the 
lockplatc  as  a  guarantee  that  it  had  been  exa- 
mined and  approved  by  him.  He  also  fitted  to 
the  rifles  levers  manufactured  by  himself,  for 
which  he  had  taken  out  a  patent,  and  these 
levers  were  also  marked  with  his  name.  The 
plaintiff's  rifles  so  marked  with  his  name  had  a 
great  reputation.  He  supplied  rifles  so  marked 
and  guaranteed  by  him  to  the  government,  and 
when  they  became  unsuitable  for  government 
purposes,  they  were  taken  to  pieces  and  some  of 
the  parts  mutilated  and  sold  as  old  stores.  The 
defendant  bought  some  of  these  old  stores,  in- 
cluding levers  and  lockplates  with  the  plaintiff's 
name  and  trade-mark  upon  them,  and  fitted  them 


When  Iignnotion  Granted— Effect  of  Delay.]— 

;No  trader  has  a  right  to  use  a  trade-mark  so 
nearly  resembling  that  of  another  trader  as  to 
be  calculated  to  mislead  incautious  purchasers. 
The  use  of  such  a  trade-mark  may  be  restrained 
by  injunction,  although  no  purchaser  has  actually 
been  misled  ;  for  the  very  life  of  a  trade-mark 
depends  upon  the  promptitude  with  which  it  is 
vindicated.  Johnston  v.  Orr-Ewing,  7  App. 
Cas.  219 ;  51  L.  J.,  Ch,  797 ;  46  L.  T.  216  ;  30 
W.  R.  417— H.  L.  (E.).  Varying  S.  C,  13  Ch. 
D.  434 ;  41  L,  T.  67 ;  28  W.  R.  330,  sub  nom. 
Orr-Ewing  v.  Johnston — C.  A. 

The  court  will  not  refuse  to  grant  an  injunc- 
tion to  restrain  the  infringement  of  a  ti-ade- 
mark,  on  the  mere  ground  that  a  great  number 
of  years  have  elapsed  since  it  was  first  infringed 
by  the  defendant.  But  when  many  years  have 
elapsed  before  the  plaintiff  takes  steps  to  re- 
strain the  infringement,  the  court  will  require 
clearer  proof  tl)an  it  would  otherwise  have  done 
that  the  trade-mark  was  adopted  by  the  defen- 
dant originally  with  fraudulent  intent,  and  will 
require  \h%  plaintiff  to  prove  that  he  has  been 
actually  injured  by  the  infringement.  Rodgers 
V.  Rodgers,  31  L.  T.  285  ;  22  W.  R.  887— L.  J  J. 

Infringement  took  place  early  in  1869.  The 
bill  was  filed  on  the  24th  November : — Held, 
that  there  was  no  laches,  inasmuch  as  the  plain- 
tiffs must  wait  until  sufficient  proof  of  the  injury 
they  had  received  was  collected.  Lee  v.  Haley, 
5  L.  R.,  Ch.  155  ;  39  L.  J.,  Ch.  284 ;  22  L.  T. 
251  ;  18  W.  R.  242. 

Hame — ^Injnnotion  to  restrain  Company 

from  applying  for  Begistratton.]— An  injunction 
was  granted  to  restrain  a  proposed  new  company 
from  applying  to  the  registrar  of  joint-stock 
companies  for  registration  under  a  name  which, 
in  the  opinion  of  the  court,  was  calculated  to 
deceive,  although  the  company  had  not  begun  to 
carry  on  its  business.  It  is  not  necessary,  to 
entitle  the  plaintiffs  to  an  injunction,  that  the 
defendants  should  have  a  fraudulent  intent. 
They  are  responsible  for  the  reasonable  conse- 
quences of  their  actions.  The  statutory  right 
to  register  must  not  be  exercised  in  such  way 
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as  to  violate  some  other  right  or  offend  against 
the  law.  Ilendrikt  v.  Montagu,  17  Ch.  D.  638  ; 
50  L.  J.,  Ch.  456  ;  44  L.  T.  879  ;  30  W.  R.  168 
— C.  A.  ReTersing  50  L.  J.,  Ch.  257  ;  44  L.  T. 
89. 

Power  of  Excluding  0oodi  from  particnlar 
Markets.] — Yoar  lordships  are  not  called  upon 
to  decide  whether  a  ticket,  which  was  a  rightful 
and  bondi  fide  trade-mark  of  a  trader  using  it, 
could  be  excluded  by  injunction  from  particular 
markets  (though  unimpeachable  eyerywhere  else) 
merely  because  in  those  markets  it  might  be 
liable  to  be  called  by  a  name  which  the  mark  of 
another  trader  had  already  acquired  there.  To 
that  proposition  I  should  not  myself,  as  at  pre- 
sent advised,  be  prepared  to  assent.  Johnston  v. 
Orr-JStcifUff  svjpra — Per  Blackburn  (Lord). 

Imitatioii  made  Innoeently.] — ^A  declaration 
alleged  that  the  plaintiff  agreed  with  the  de- 
fendant to  manufacture  for  him  fire-bricks,  to 
be  marked  as  he  should  direct ;  that  he  directed 
that  they  should  be  marked  with  R.'s  name,  he 
well  knowing  that  R.  manufactured  fire-bricks 
marked  with  that  name,  to  indicate  that  they 
were  manufactured  by  him ;  that  the  plaintiff, 
ignorant  of  the  manufacture  of  fire-bricks  by  R., 
and  that  marking  fire-bricks  according  to  the 
direction  of  the  defendant  would  be  wrongful, 
manufactured  fire-bricks  for  the  defendant,  and 
marked  them  with  the  name  of  R. ;  that  R.  filed 
a  bill  in  chancery  for  an  injunction  and  account 
against  the  plaintiff,  and  that  the  plaintiff,  in 
order  to  compromise  the  suit,  paid  R.  a  sum  of 
money  : — Held,  that  the  declaration  disclosed 
two  grounds  of  action ;  first,  because  the  plain- 
tiff was  liable  to  the  injunction,  although  he 
used  the  trade-mark  of  R.  innocently,  and 
secondly,  because  the  natural  consequence  of 
the  defendant's  act  was  to  involve  the  plaintiff 
in  a  chancery  suit,  even  if  he  had  the  means  of 
defending  it,  by  reason  of  his  having  used  the 
trade-mark  of  R.  innocently.  I>lxon  or  Dich- 
son  V.  Fawens,  3  El.  &  El.  537 ;  30  L.  J.,  Q.  B. 
137  ;  7  Jur.,  N.  S.  896 ;  3  L.  T.  693 ;  9  W.  R. 
414.    See  also  M'dlington  v.  Fox,  ante,  col.  80. 

If  A.  has  acquired  property  in  a  trade-mark, 
which  is  afterwards  adopted  and  used  by  B.,  in 
ignorance  of  A.'s  right,  A,  is  entitled  to  an  in- 
junction, but  not  to  an  account  of  profits  or  to 
compensation,  except  in  respect  of  any  user,  by 
B.  after  he  became  aware  of  the  prior  owner- 
ship. Edelston  v.  EdeUton,  1  De  G.,  J  &  S.  185 ; 
9  Jur.,  N.  S.  479  ;  7L.  T.  768  ;  11  W.  R.  328. 

At  law  the  proper  remedy  is  by  an  action  for 
deceit,  and  proof  of  fraud  on  the  part  of  the 
defendant  is  of  the  essence  of  that  action  ;  but 
the  court  will  act  on  the  principle  of  protecting 
property  alone,  and  it  is  not  therefore  necessary 
for  the  party  applying  for  the  injunction  to 
prove  fraud,  or  that  the  credit  of  the  plaintiff 
was  injured  by  the  sale  of  an  inferior  article.  Ih, 

Alleged  Ciutom  tbat  Shipping  Agent  has 
Bight  to.] — ^An  arrangement  was  made  between 
W.,  R.,  and  G,,  that  W.,  a  manufacturer,  should 
consign  cotton  cloths  to  G.  in  Rangoon,  paying 
him  an  inclusive  commission.  The  gocnis  were 
to  be  exported  through  R.,  who  acted  as  shipping 
agent,  and  was  to  see  to  the  goods  being  finished 
and  packed,  for  which  services  he  received  a 
commission  from  G.  A  particular  mark  was 
by    arrangement    between    the    three    parties 


adopted  for  the  goods,  of  which  some  portions 
and  the  general  arrangement  were  new,  and 
other  portions  consisted  of  R.'s  name  and  arms, 
and  of  a  symbol  which  had  formerly  been  used 
by  G.  After  goods  had  been  regularly  exported 
for  some  years  under  this  arrangement,  W. 
ceased  to  send  goods  through  R.,  and  com- 
menced exporting  them  to  Rangoon  through 
the  agency  of  F.,  continuing  to  use  the  old 
mark,  except  that  the  name  and  aims  of  F. 
were  substituted  for  those  of  R.  At  the  same 
time  R.  commenced  exporting  other  goods  under 
the  old  mark.  Cross  actions  were  commenced 
for  injunctions,  in  which  R.  set  up  an  alleged 
custom  in  Manchester,  giving  the  right  to  the 
trade-marks  to  the  shipping  agent : — Held,  upon 
evidence,  that  no  such  custom  existed.  Robinson 
V.  Finlay,  Ward  v.  Robinson,  9  Ch.  D.  487  ;  39 
L.  T.  398  ;  27  W.  R.  294— C.  A. 

Held,  also,  that  neither  R.  nor  W.  had  any 
exclusive  right  to  the  use  of  the  mark,  and  that 
both  actions  must  be  dismissed.    lb* 

Compromise  of  Prosecution  for  User.] — A  pro- 
secution instituted  by  the  defendants  against 
the  plaintiff  under  the  Merchandize  Marks  Act, 
1862  (25  &  26  Vict.  c.  88),  was  by  agreement 
compromised,  and  the  plaintiff  gave  the  defen- 
dants a  written  apology,  requesting  them  not 
further  to  continue  proceedings  against  him, 
and  authorizing  them  to  make  such  use  of  the 
apology  as  they  might  think  necessaiy.  Upon 
demurrer  to  a  bill  to  restrain  the  excessive 
publication  of  this  apology : — Held,  that  the 
court  had  no  jurisdiction  to  interfere,  Fisher 
V.  Aj}ollinari8  Company,  10  L.  R.,  Ch.  297 ;  44 
L.  J.,  Ch.  500 ;  32  L.  T.  628  ;  23  W.  R.  460. 

Importation  and  Exportation.]  —  A  firm  of 
forwarding  agents  in  London  received  from  cor- 
respondents abroad  several  boxes  of  cigars  bear- 
ing forged  brands,  which  were  to  be  delivered  to 
several  persons  in  England.  On  application  by 
the  makers  whose  brand  had  been  foi^ged,  the 
agents  gave  information  as  to  the  consignors,  and 
offered  either  to  send  back  the  cigars  or  to  erase 
the  brands : — Held,  on  a  bill  for  injunction  by 
the  makers  whose  brands  were  forged,  that  the 
fact  of  the  agents  being  merely  carriers  was  no 
defence  to  the  suit ;  but  that  as  they  had  given 
sufficient  information,  and  offered  to  erase  the 
brands,  they  were  not  to  pay  costs.  Upmann  v. 
Flhan,  7  L.  R.,  Ch.  130  ;  41  L.  J.,  Ch.  246  ;  25 
L.  T.  813  ;  20  W.  R.  131. 

An  action  will  lie  against  shipowners  who  have 
shipped  goods  bearing  counterfeits  of  the  plain- 
tiff's trade-marks  for  discovery  of  the  names  of 
the  consignor  from  whom  the  goods  were  re- 
ceived. Orr  V.  Diaper,  4  Ch.  D.  92 ;  46  L.  J., 
Ch.  41  ;  35  L.  T.  468  ;  25  W.  R.  23. 


Restraining  Exportation  of  Goods  eal« 


enlated  to  deceive.]  —  Where  a  trader  has  a 
right  to  a  trade-mark  on  goods  sold  in  a  foreign 
market,  an  injunction  will  be  granted  to  restrain 
the  export  of  goods  under  another  trade-mark 
which  may  deceive  the  ultimate  purchasers, 
although  it  would  not  deceive  Englishmen  or  the 
dealers  in  the  foreign  market.  JohnsUm  v.  Orr* 
Ficing,  7  App.  Cas.  219 ;  51  L.  J.,  Ch.  797  ;  46 
L.  T.  216  ;  30  W.  R.  417— H.  L.  (E.).  Varying 
S.  a,  13  Ch.  434  ;  41  L.  T.  67  ;  28  W.  R.  330, 
sub  nom.  Orr'Etving  v.  Johnston — C.  A. 
Injunction  against  the  use  of  trade-mark  by 
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defendant  was  made  general,  although  the  plain- 
tiff had  never  used  his  trade-mark  except  in  the 
Indian  market.    lb. 

Evidence — Of  Fraud.] — Where  a  trader  has 
innocently  adopted  a  trade-mark  which  is  cal- 
culated to  deceive  by  its  similarity  to  another 
person's  trade-mark,  his  continuing  to  use  it 
after  complaint  has  been  made  is  strong  evi- 
dence of  fraud.     Orr-Ewing  v.  JoJuiHon,  »u^a, 

Of  Deception.] — In  a  trade-mark  case, 

the  fact  that  one  person  has  been  deceived  is  not 
conclusive  as  to  the  misrepresentation.  Civil 
Service  Supply  Astociation  v.  Dcanj  13  Ch.  D. 
612. 

In  suits  to  restrain  the  fraudulent  use  of  a 
trader's  name,  or  of  a  trade-mai-k,  it  is  not 
necessary  to  give  proof  of  actual  deception  ;  it 
is  enough  if  the  acts  of  the  defendant  are  cal- 
culated to  deceive.  Hiwkhum  v.  Pottagey  26 
L.  T.  755  ;  20  W.  R.  720.  Affirmed  on  appeal,  8 
L.  E.,  Ch.  91  ;  27  L.  T.  695  ;  21  W.  R.  47. 

The  court  does  not  interfere  to  prevent  the 
infringement  of  a  trade  mark,  unless,  in  the  first 
place,  it  has  evidence  that  the  public  has  been 
actually  deceived,  or  is  from  inspection  satisfied 
that  there  is  either  an  intention  to  deceive  or 
a  probability  of  deception.  Cktpe  v.  Evans,  18 
L.  R.,  Eq.  138  ;  30  L.  T.  292  ;  22  W.  R.  450. 

Of  Skilled  Witneiies.]  —  Evidence   of 

skilled  witnesses,  that  in  their  opinion  the  public 
is  likely  to  be  deceived  by  the  similarity  of  two 
trade  marks,  is  not  of  itself  sufficient  evidence  of 
infringement.    lb, 

As  to  DiscoTery.] — In  a  suit  to  restrain 

the  inf riugement  of  trade-marks,  the  defendants 
refused  to  disclose  the  names  of  their  customers, 
the  places  to  which  they  had  consigned  their 
goods,  and  the  prices  which  had  been  paid  for 
them.  They  also,  while  producing  their  books, 
which  confessedly  shewed  orders  for  goods  bear- 
ing some  of  the  trade-marks  claimed  by  the 
plaintiffs,  sealed  up  such  portions  of  entries 
therein  as  they  swore  contained  orders  for  the 
impression  of  devices  other  than  those  claimed 
by  the  plainti& : — Held,  that  the  defendants 
need  not  disclose  the  names  of  their  customers 
or  the  prices  of  the  goods,  as  such  disclosure 
could  not  be  material  to  the  plaintiffs,  and 
might  injure  the  defendants  in  their  business, 
but  that  they  must  make  the  rest  of  the  dis- 
closure which  they  objected  to,  and  that  where 
one  of  a  line  of  trade-marks  had  been  disclosed 
in  the  order-book,  the  whole  line  must  be  dis- 
closed. Career  v.  Pinto  Lcite,  7  L.  R.,  Ch.  90  ; 
41  L.  J.,  Ch.  92;  25  L.  T.  722;  20  W.  R. 
134. 

Begiftration  not  a  Condition  precedent.] — A 
Dutch  company  moved  to  restrain  a  commission 
agent  from  infringing  its  trade-mark,  and  from 
shipping  goods  abroad  with  its  trade-mark 
stamped  on  them.  The  writ  in  the  action  was 
issaea  after  the  time  for  registration  of  trade- 
marks limited  by  the  Trade  Marks  Registration 
Amendment  Act,  1876,  had  expired,  and  before 
the  Trade  Marks  Registration  Extension  Act, 
1877,  had  come  into  force.  The  company  had 
not  before  the  motion  for  injunction  registered 
its  trade-mark : — Held,  that  registration  was  not 


a  condition  precedent  to  the  company's  right  to 
an  injunction.  Twentsche  Stoom  Bleekery  Goor 
and  John  Harper  v.  Ellinger,  26  W.  R.  70. 

Costs  in  Actions  for  Infiingement.] — A  wine 
merchant  brought  an  action  against  another 
wine  merchant  to  i-estrain  him  from  pirating 
his  trade-mark  by  branding  it  on  the  corks  of 
his  bottles.  Some  of  the  wine  in  bottles  with 
the  pirated  trade-mark  was  in  the  warehouse  of 
certain  wharfingers  who  were  made  defendants 
to  the  action.  In  their  defence  they  disclaimed 
all  interest  in  the  matter  in  dispute,  and  sub- 
mitted to  act  as  the  court  mignt  direct  upon 
having  their  charges  and  costs  paid.  At  the 
trial  they  contend^  at  the  bar  that  the  plaintiff, 
if  his  right  was  established,  ought  not  to  touch 
the  bottles  for  the  purpose  of  removing  the 
branded  corks  without  first  paying  their  charges : 
— Held,  that  the  wharfingers  had  done  nothing 
to  disentitle  them  to  their  costs  of  the  action  ; 
and  that  if  the  plaintiff  had  any  lien  on  the 
wine  for  his  costs  it  must  be  postponed  to  the 
wharfingers'  lien  for  their  charges.  Moet  v. 
Pickering,  8  Ch.  D.  372  ;  47  L.  J.,  Ch.  527 ;  38 
L.  T.  799  ;  26  W.  R.  637— C.  A.  Reversing  6 
Ch.  D.  770.  See  Upmann  v,  Elhan,  ante, 
col.  84. 


Innocent    Consignee  —  Vier.]  —  The 


defendant,  who  was  a  china  manufacturer,  pur- 
chased abroad  for  his  own  private  use  a  large 
number  of  cigars  which  were  consigned  to  him 
at  the  docks  here  in  cases  bearing  a  spurious 
brand,  purporting  to  be  that  of  the  plaintiffs, 
who  were  cigar  manufacturers.  The  defendant 
was  not  aware  that  the  brand  was  spurious,  nor, 
except  from  seeing  it  on  the  invoice,  that  any 
such  brand  was  in  use.  Immediately  upon  the 
plaintiffs  issuing  their  writ  and  serving  the  de- 
fendant with  notice  of  motion  for  an  injunction 
to  restrain  him  from  selling  the  cigars,  the  de- 
fendant stated  that  he  had  no  intention  of  selling 
the  cigars,  and  offered  all  the  relief  asked  for  by 
the  writ,  and  afterwards  at  the  motion  agreed  to 
an  undertaking  in  the  terms  of  the  writ,  the 
question  of  costs  being  reserved : — Held,  that 
the  defendant  must  pay  all  the  costs  of  the 
action.  Upmann  v.  Forester,  24  Ch.  D.  231  ;  62 
L.  J.,  Ch.  946  ;  49  L.  T.  122  ;  32  W.  R.  28  ;  47 
J.  P.  807. 


Where  both  Partiei  deceive  Public] — 


The  court  will  give  no  costs  on  either  side  in  a 
case  where  both  parties  are  engaged  in  the 
manufacture  of  an  article  intended  to  be  used 
to  deceive  and  mislead  the  public.  Estcourt  v. 
Est  court  Hop  Essence  Company,  10  L.  R.,  Ch. 
270 ;  44  L.  J\,  Ch.  223  ;  32  L.  T.  80 ;  23  W.  R. 
313. 


3.  Assignment  and  Useb  by  Fibhs  and 
Repbesentatives. 

Assignability.]  —  A  corporate  trade-mark 
granted  by  the  Cutlers'  Company  at  Sheffield 
to  a  person  not  free  of  the  company,  is,  so  far 
as  the  special  acts  governing  the  company  arc 
concerned,  assignable.  Bury  v.  Bedford,  4  De 
G.,  J.  &  S.  352  ;  4  N.  R.  180  ;  33  L.  J.,  Ch. 
465  ;  10  Jur.,  N.  S.  503  ;  10  L.  T.  470  ;  12  W.  R. 
726. 
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The  question,  how. far  by  the  general  law  a 
trade-mark  is  assignable,  depends  greatly  upon 
the  nature  of  the  mark  and  the  mode  in  which  it 
has  been  nsed.    lb. 

Bight  of  Assignee  to  lue  Trade  Mark.] — 
Where  a  trade-mark  contains  an  emblem  with 
such  a  collocation  of  words  as  amounts  to  an 
advertisement  of  the  character  and  quality  of 
the  goods,  and  contains  statements  which, 
though  true  as  regards  the  original  adopter  of 
the  trade-mark,  are  calculated  to  deceive  the 
public  when  used  by  his  assignee,  the  assignee  is 
not  to  be  entitled  to  protection  in  the  use  of 
such  trade-mark.  Leat1u:r  Cloth  Campany  v. 
American  Leatfier  Cloth  Company ,  11  H.  L. 
Cas.  523  ;  35  L.  J.,  Ch.  63  ;  11  Jur.,  N.  S.  613  ; 
12  L.  T.  742  ;  13  W.  R.  873. 

BiseoTory  of  Trade  Seeret] — When  a  man  has 
learnt  a  trade  secret  ixom  his  employer,  and 
practised  it  after  the  employer's  deaUi,  selling 
the  article  under  the  old  name,  he  will  not 
acquire  such  a  right  to  the  exclusive  use  of  the 
name  as  a  trade-mark  as  will  be  protected  in  a 
court  of  equity.  Hotenden  v,  Lloyd,  18  W.  R. 
1132. 

Any  person  who  by  fair  means  has  gained  the 
knowledge  of  a  trade  secret,  may,  after  the  death 
of  the  original  inventor,  make  and  sell  the  article 
under  the  name  of  the  original  inventor,  provided 
such  person  does  nothing  to  induce  the  public  to 
believe  that  the  article  sold  by  him  is  made  by 
the  successor  of  the  original  inventor.  James  v. 
James,  13  L.  R.,  Eq.  421  ;  41  L.  J.,  Ch.  353 ;  26 
L.  T.  568  ;  20  W.  R.  434. 

A  member  of  the  family  of  R.  J.,  the  original 
inventor  of  a  secret  preparation,  having  by  fair 
means  become  possessed  of  the  original  receipt, 
made  and  sold  the  article  by  the  name  given  to 
it  by  the  original  inventor,  under  the  signature  of 
R.  J.,  his  own  name  being  R.  R.  J. : — Held,  that 
he  was  not  entitled,  as  against  the  successor  of 
the  original  inventor,  to  sell  the  article  under 
the  signature  of  R.  J.  singly,  or  to  represent  that 
his  was  the  only  genuine  preparation.  Ih.  Prac- 
tically overruled  in  Massani  v.  Tliorlcy's  Cattle 
Food  Company,  14  Ch.  D.  748  ;  42  L.  T.  861 ;  28 
W.  R.  966. 

Person  of  same  Name.] — ^Any  person  who 

has  become  acquainted  with  the  process  of  manu- 
facturing an  article  which  is  in  general  secret  is 
entitled  to  manufacture  it,  and  if  the  name  of  the 
first  manufacturer  has  become  attached  to  the 
article,  any  peraon  afterwards  manufacturing  is 
entitled  to  describe  it  by  the  name  of  such  ori- 
ginal manufacturer,  and  if  he  happens  to  be  of 
the  same  name  as  the  original  manufacturer,  he 
may  use  his  name  in  describing  his  business,  or 
allow  it  to  be  used  by  a  company  formed  by  him 
for  the  purpose  of  carrying  on  the  business, 
notwithstanding  that  the  representatives  of  the 
original  manufactui*cr  continue  to  carry  on  the 
old  manufacture  under  the  old  name.  Massam 
V.  Thorley't  Cattle  Food  Company,  6  Ch.  D.  574; 
46  L.  J.,  Ch.  707  ;  36  L.  T.  848.  But  see  S,  C. 
in  C.  A.,  14  Ch.  D.  748  ;  42  L.  T.  831  ;  28  W.  R. 
966. 

Son  Carrying  on  Business  after  his  Father's 
Death.] — Where  a  person  is  selling  an  article  in 
his  own  name,  fraud  must  be  shewn  to  constitute 


a  case  for  restraining  him  from  so  doing,  on  the 
ground  that  the  name  is  one  on  which  another 
has  long  been  selling  a  similar  article.  Burgess 
V.  Burgess,  3  De  G.,  M.  &  G.  896  ;  22  L.  J.,  Ch. 
675  J  17  Jur.  292. 

Therefore,  where  a  father  had  for  many  years 
exclusively  sold  a  sauce  under  the  title  of  "  Bur- 
gess's "  sauce,  a  court  of  equity  would  not  restrain 
his  son  from  selling  a  similar  article  under  that 
name,  no  fraud  being  proved.    lb. 

The  plaintiff's  father  prepared  and  sold  a 
medicine  called  "  Dr.  J.'s  Yellow  Ointment,"  for 
which  no  patent  had  been  obtained.  The  plain- 
tiff, after  his  father's  death,  continued  to  s^l  the 
same.  The  defendant  sold  a  medicine  under  the 
same  name  and  mark  : — Held,  that  no  action 
could  be  maintained  against  him  by  the  plaintiff. 
Singleton  v.  Bolton,  3  Dougl.  298. 

Mortgagee — ^Vser  of  Vame.] — The  mortgagee 
of  stock-in-trade  and  goodwill,  and  of  the 
right  to  use  a  name,  never  having  used  the  name 
and  not  intending  to  use  the  name,  cannot  obtain 
an  injunction  to  restrain  persons  claiming  under 
the  mortgagor  from  using  the  name.  Beazley  v. 
Soares,  22  Ch.  D.  660 ;  52  L.  J.,  Ch.  201 ;  31 
W.  R.  887. 

On  Sale  of  Business.] — In  substance  there  is  no 
distinction  between  the  sale  of  a  business  and 
goodwill  by  a  trader  himself,  and  a  sale  by  his 
assignees  in  bankruptcy.  Hudson  v.  Osborne,  39 
L.  J.,  Ch.  79;  21  L.  T.  386. 

Therefore,  on  sale  of  a  business  by  a  trader's 
assignees  in  bankruptcy,  the  trader  has  no  right, 
upon  setting  up  a  fresh  business  after  his  dis- 
charge, to  use  the  trade-marks  of  his  old  busi- 
ness, or  in  any  other  way  to  represent  himself  as 
carrying  on  the  identical  business  which  was 
sold,  although  he  has  a  right  to  set  up  again  in 
business  of  the  same  kind  next  door  to  his  old 
place  of  business.    lb. 

In  such  a  case  it  is  no  objection  to  the  purchaser's 
coming  for  the  assistance  of  the  court,  that  he 
has  continued  to  use  the  name  of  the  old  business 
which  he  found  there.    lb. 

Although  the  fact  that  a  man  has  sold  the 
goodwill  of  a  business  does  not  prevent  him  from 
setting  up  again  immediately  in  the  same  trade, 
the  court  will  nevertheless  restrain  him  from 
sending  special  solicitations  to  the  customers  of 
the  old  house  asking  them  to  deal  with  him  at 
his  new  place  of  business,  and  it  will  not  justify 
his  conduct  that  he  is  not  in  any  way  holding 
himself  out  as  continuing  to  carry  on  the  old 
business.  Labouchere  v.  Dawson,  13  L.  R.,  Eq. 
322  ;  41  L.  J.,  Ch.  427  ;  26  L.  T.  894  ;  20  W.  R. 
309. 

On  Dissolntion  of  Partnership.] — On  a  dissolu- 
tion of  partnership  the  whole  of  the  stock-in- 
trade  was  purchased  at  a  valuation  by  one  of  the 
partners,  but  no  assignment  was  made  of  the 
goodwill  of  the  business : — Held,  that  the  out- 
going partner  was  entitled  to  an  injunction  to 
restrain  the  use  of  his  name  in  the  style  of  the 
firm.  Scott  V.  Roioland,  26  L.  T.-391 ;  20  W.  R. 
508. 

When  in  the  judgment  of  the  court  certain 
initial  letters,  surmounted  by  a  crown,  had, 
although  originally  representing  the  names  of 
certain  partners,  become  and  were  a  trade-mark ; 
that  is,a  brand  which  had  reputation  and  currency 
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in  the  market  us  a  well-known  sign  of  quality : 
-"Held,  that  as  such  the  trade-mark  was  a 
valuable  property  of  a  partnership  constituted 
by  successors  to  the  original  partners,  but  not 
haying  the  same  initials,  as  an  addition  to  their 
works,  and  might  be  properly  sold  with  the 
works,  and  therefore  properly  included  as  a  dis- 
tinct subject  of  value  in  the  valuation  to  the 
surviving  partner.  HaU  v.  Barrows^  4  De  O., 
J.  &  S.  160  ;  S  N.  R.  259  ;  33  L.  J.,  Ch.  204  ;  10 
Jut.,  N.  S.  55  ;  9  L.  T.  561  ;  12  W.  R.  322. 

A  trader,  who  has  been  a  manager  or  a  partner 
in  a  firm  of  established  reputation,  has  a  right, 
on  setting  up  an  independent  business,  to  make 
known  to  the  public  that  he  has  been  with  that 
firm,  but  he  must  take  care  not  to  do  so  in  a  way 
calculated  to  lead  the  public  to  believe  that  he  is 
carrying  on  the  business  of  the  old  firm,  or  is  in 
any  way  connected  with  it.  Hoohluim  v.  Pottage^ 
8  L.  R.,  Ch.  91  ;  27  L.  T.  595 ;  21  W.  R.  47. 
Affirming  26  L.  T.  755  ;  20  W.  R.  720. 

An  old  established  tailor  took  his  foreman  into 
partnership,  and  the  business  was  carried  on 
under  the  name  of  H.  &  P.  The  partnership 
was  afterwards  dissolved  by  a  decree  of  the  court, 
in  which  it  was  provided  that  the  business  of  the 
partnership  should  belong  to' the  master.  The 
roaster  accordingly  kept  up  the  shop  under  the 
name  of  H.  &  Co.  Subsequently  the  foreman 
set  ap  a  shop  only  a  few  doors  from  the  master's 
shop,  and  painted  over  the  door  the  words  "  P., 
from  H.  &  P. : " — Held,  that,  having  regard  to 
the  manner  in  which  the  names  were  painted  up, 
the  foreman  had  done  that  which  was  calculated 
to  lead  the  public  to  suppose  that  he  was  still 
connected  with  the  old  firm,  and  that  the  master 
was  entitled  to  an  injunction.    Ih, 

H.  Bollmann  Condy  and  Mitchell  carried  on 
business  together  under  the  style  of  ^^  Bollmann 
Condy  jc  Co.,"  manufacturing  and  selling  a  dis- 
infectant, known  as  Condy's  Fluid.  After  the 
dissolution  of  the  partnership  H.  Bollmann 
Condy  set  up  a  business  for  the  same  purpose, 
under  the  name  "H.  Bollmann  Condy,"  and 
Mitchell  afterwards  set  up  a  similar  business 
under  the  name  of  "  The  Condy's  Fluid  Com- 
pany." H.  Bollmann  Condy  sought  to  restrain 
Mitchell  from  using  the  name  of  Condy  in  con- 
nexion with  the  article  he  sold  as  Condy's  Fluid  : 
— Held,  that  both  the  partners  had  an  equal  right 
to  the  use  of  the  trade  name  of  "  Condy's  Fluid  ; " 
and  that  Condy's  contention  failed  because  he 
had  not  shewn  fraud  on  the  part  of  Mitchell  such 
a9  to  mislead  the  public  into  the  belief  that  the 
article  he  sold  was  in  reality  manufactured  by 
Condy.  Ormly  v.  MitoMl,  37  L.  T.  766  ;  26 
W.  R.  269— C.  A.    Affirming  37  L.  T.  268. 

A  partnership  was  carried  on  for  fourteen  years 
between  B.  and  Q.  under  the  style  of  B.  &  Co. 
On  the  dissolution,  the  assets  were  divided, 
but  no  arrangement  was  come  to  as  to  the  style : 
— Held,  that  the  name  or  style  of  B.  &  Co. 
formed  an  undivided  asset  of  the  partnership 
which  belonged  to  the  partners  in  common  after 
the  dissolution,  and  that  B.  was  not  entitled 
to  prevent  G.  using  the  style  of  B.  &  Co.  in  his 
business.  Banks  v.  Gibson,  34  Beav.  566  ;  34 
L.  J.,  Ch.  591. 

Two  ladies,  V.  C.  and  M.  "W.,  carried  on 
business  in  London  in  partnership  under  the 
firm  of  C.  k  W.  V.  C.  married  L.  After  this 
a  decree  for  dissolution  was  made,  and  it  was 
ordered  that  '^  the  said  partnership  business,  and 
the  leasehold  premises,  trade  fixtures ;  stock-in- 


trade,  goodwill,  and  business,"  should  be  sold  as 
a  going  concern  to  M.  W.  or  to  L.  and  wife, 
whichever  should  be  the  highest  bidder.  M.  W. 
became  the  purchaser  of  all  the  property  directed 
to  be  sold.  L.  and  wife,  who  carried  on  business 
in  Paris  under  the  firm  of  C.  et  Cie.,  commenced 
an  action  to  restrain  M.  W.  from  carrying  on 
the  business  under  the  style  or  firm  of  C.  &  W. : 
— Held,  reversing  Hall,  V.-C,  that  L.  and  wife 
had  no  right  to  restrain  M.  W.  from  using  the 
name  of  the  old  firm.  Ln;y  v.  WaVtery  10  Ch.  D. 
436  ;  48  L.  J.,  Ch.  273  ;  39  L.  T.  654  ;  27  W.  R. 
370— C.  A. 

B.,  an  outgoing  partner,  claimed  that  by  the 
terms  of  the  d^sd  of  dissolution  between 
himself  and  L.,  he  was  entitled  to  manufacture  a 
particular  article  from  an  original  recipe,  the 
property  of  the  late  partnership,  and  to  sell  it  as 
"  L.'s  soap  "  prepared  by  B. :— Held,  that  he  was 
entitled  to  use  the  old  trade  name  of  the  article 
as  his  trade-mark,  and  to  have  it  registered, 
although  identical  with  that  of  the  successors  of 
the  old  firm.  Bcnbow  v.  Low,  Low  v.  Bcnhow, 
44  L.  T.  875  ;  29  W.  R.  837. 

4.  Registration. 

Befln^ation  of  CommiMionen  of  Patents  for- 
bidding Word!  in  Foreign  Charaoteri.]— A  regu- 
lation issued  by  the  commissioners  of  patents 
forbidding  the  registration  as  a  trade-mark  of 
any  word  in  foreign  characters : — Held  to  be 
ultri  vires  and  void.  Rotherlutni's  Trade  Mark, 
In  re,  11  Ch.  D.  260  ;  40  L.  T.  387  ;  27  W.  R.  503. 
Aflirmed,  14  Ch.  D.  585  ;  43  L.  T.  1. 

Committee  of  Experts  nnder  the  Trade  Marks 
Registration  Act.] — The  committee  of  exports  at 
Manchester,  appointed  under  the  Trade  Marks 
Registration  Acts,  is  not  a  judicial  tribunal.  It 
is  appointed  to  consider  and  give  an  opinion  on 
technical  matters  peculiarly  within  the  know- 
ledge of  its  members.  But  a  person  dissatisfied 
with  the  opinion  of  the  committee  may  move 
the  Chancery  Division  to  consider  it ;  and  that 
court  is  not  bound  to  adopt  the  opinion  as  con- 
clusive, even  though  the  court  may  have  no 
reason  to  think  that  the  committee  has  pro- 
ceeded on  a  wrong  principle,  or  has  acted  in  an 
improper  manner.  Great  weight  is  properly  to 
be  attributed  to  the  opinion  of  the  committee, 
but  it  proceeds  ex  parte,  and  the  court  may 
direct  a  full  consideration  of  the  matter  before 
the  registrar  himself.  Observations  on  the  man- 
ner in  which  the  court  is  to  exercise  this  super- 
vising authority.  Orr-Ewing  v.  Registrar  of 
Trade-Marks,  4  App.  Cas.  479;  48  L.  J.,  Ch. 
707  ;  41  L.  T.  239  ;  28  W.  R.  17. 

Fnnctioni  of.] — The  decisions  of  the  Man- 
chester Committee  oi  Experts,  although  entitled 
to  weight  on  consideration,  are  not  final,  and 
must,  if  necessary,  be  reviewed  by  the  court. 
Dugdale's  Trade  Marks,  In  re,  49  L.  J.,  Ch,  303  ; 
28  W.  R.  436. 

It  is  not  the  function  of  the  committee  of  ex- 
perts to  decide  questions  of  title  between  rival 
applicants  for  registration  of  identical  or  sub- 
stantially identical  marks,  but  to  consider 
whether  a  mark  offered  for  registration  con- 
tains the  particulars  necessary  to  constitute  a 
registerable  trade-mark.  Ede,  Ex  parte,  28 
W.  R.  430. 
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House  of  Lordi  yarying  Original  Order  of 

Coiirt.] — Where,  under  the  provisions  of  the 
Trade  Marks  Registration  Acts,  the  registrar 
cannot  proceed  with  the  registration  of  certain 
marks  without  the  leave  of  the  court,  and  the 
original  order  of  the  court  is  varied  by  the  House 
of  Lords,  it  is  necessary  that  the  order  of  the 
House  of  Lords  should  be  made  an  order  of  the 
Chancery  Division  of  the  High  Court.  Orr- 
Ewing'i  Trade-Marks,  In  re,  28  W.  R.  412, 

Hot  a  Conditioii   preeedent  to  Action.] — ^A 

Dutch  company  moved  to  restrain  a  commiasion 
agent  from  infringing  its  trade-mark,  and  from 
shipping  goods  abroad  with  its  trade-mark 
stamped  on  them.  The  writ  in  the  action  was 
issued  after  the  time  for  registration  of  trade- 
marks limited  by  the  Trade  Marks  Registration 
Amendment  Act,  1876,  had  expired,  and  before 
the  Trade  Marks  Registration  Extension  Act, 
1877,  had  come  into  force.  The  company  had 
not  before  the  motion  for  injunction  registered 
its  trade-mark :  —  Held,  that  registration  was 
not  a  condition  precedent  to  the  company's  right 
to  an  injunction.  Ikoentsohe  Stooiti  Blvekery 
Goor  and  John  Harper  v.  Ellinger,  26  W.  R. 
70. 

What  may  be  Eegietered.] — A  word  or  dis- 
tinctive combination  of  letters  is  not  "a  dis- 
tinctive device,  mark,  or  heading**  within  the 
meaning  of  the  Trade  Marks  Registration  Act, 
1875  (38  &  39  Vict.  c.  91),  s.  10,  and  cannot  be 
registered  as  a  trade-mark  under  the  act. 
SUyluns,  Ex  jjarte,  3  Ch.  D.  659  ;  46  L.  J.,  Ch. 
46  ;  24  W.  R.  963. 

The  applicants,  who  were  iron  manufacturers, 
had  for  a  long  period  before  the  passing  of  the 
Trade  Marks  Registration  Act,  1875,  been  in  the 
habit  of  using  as  trade-marks  the  letters  B  B  H, 
which  were  the  initials  of  the  firm,  and  also  the 
same  marks  coupled  with  symbols  or  words  com- 
mon to  the  trade,  denoting  the  quality  of  the 
iron  : — Held,  that  every  mark,  or  combination  of 
marks  or  words  used  as  a  trade-mark  before  the 
passing  of  the  Trade  Marks  Registration  Act, 
1875,  which  would  have  entitled  the  proprietor 
to  maintain  a  suit  for  infringement  against  any 
person  imitating  it,  may  be  registered  as  a  trade- 
mark under  the  act,  and  a  trader  is  entitled  to 
register  a  series  of  such  marks  which  only  differ 
from  each  other  by  combining  in  different  modes 
a  mark  common  to  all  of  them  and  peculiar  to 
the  trader,  with  words  merely  indicative  of  the 
quality  of  the  goods  marked  or  symbols  common 
to  the  trade,  a  note  being  in  such  a  case  entered 
in  the  register  specifying  the  portions  of  the 
combination  as  to  which  no  exclusive  right  is 
claimed.  Barrows,  In  re,  5  Ch.  D.  353  ;  46 
L.  J.,  Ch.  450  ;  36  L.  T.  291  ;  25  W.  R.  407. 

Held,  on  appeal,  that  the  proper  mode  of  re- 
gistration was  to  register  the  trade-mark  B  B  H 
to  be  used  either  alone  or  with  any  device  or 
words  signifying  the  quality  of  the  iron.  8.  C, 
5  Ch.  D.  353  ;  46  L.  J.,  Ch.  725  ;  36  L.  T.  780  ; 
25  W.  R.  564^C.  A. 

A  single  letter  which  has  been  used  by  a  firm 
as  a  trade-mark  before  the  passing  of  the  Trade 
Marks  Registration  Act,  1875,  is  not  a  trade- 
mark within  the  definition  contained  in  s.  10, 
and  cannot  be  registered  thereunder.  Mitchell, 
In  re,  7  Ch.  D.  36  ;  46  L.  J.,  Ch.  876  ;  26  W.  R. 
326. 


Messrs.  B.,  being  manufacturers  of  cotton  sew- 
ing thread,  applied  for  the  registration  of  a  con- 
siderable number  of  labels  and  devices  used  by 
them  for  various  periods  in  their  trade,  and 
many  of  which  were  rra^stered  in  foreign 
countries.  The  Manchester  (S)mmittee  of  Experta 
divided  the  marks  into  two  classes.  The  regis- 
trar refused  lustration  to  all  the  marks  in  the 
second  class,  while,  of  the  marks  in  the  first 
class,  he  admitted  six  to  complete  separate 
registration,  but  refused  to  register  -more  than 
one  of  the  remainder  as  representative  of  the 
marks  in  the  first  class  not  separately  registered. 
He  further  offered  a  certificate  of  such  repre- 
sentative registration.  Upon  motion  for  rectifi- 
cation pf  the  register  by  registration  of  all  the 
marks  : — Held,  that  as  to  the  marks  placed  in 
the  second  class,  the  case  was  governed  by  Orr- 
Eioing,  In  re  (in  C.  A.,  but  see  now  in  H.  L., 
supra"),  and  that  the  court  would  not  review  the 
decision  of  the  coromittee ;  and  that,  as  to  the 
marks  in  respect  of  which  representative  regis- 
tration was  offered,  the  case  was  governed  by 
Barrows,  In  re  (snpra\  and  separate  registration 
of  each  mark  could  not  be  granted.  Brook,  In 
re,  26  W.  R.  791. 

In  the  registration  of  cotton  marks,  colouring 
and  surrounding  lines,  edges,  and  borders,  will 
be  disregarded.    lb, 

Scmble,  user  before  the  act  of  a  word  as  part 
of  a  trade-mark,  is  not  sufficient  to  render  the 
word  registerable  as  a  mark.  Rose  v.  Evans,  48 
L.  J.,  Ch.  618. 

Whether  the  scientific  name  of  a  particular 
tree,  limetta,  is  a  distinctive  word  capable  of  re- 
gistration as  an  old  mark  in  respect  of  lime- 
juice,  a  product  of  the  tree,  or  preparation  of 
lime  juice — quaere.    lb, 

A  coat-of-arms  in  a  medallion  formed  an  im- 
portant part  of  the  trade-mark  of  A.  This 
medallion,  with  the  same  coat-of-arms,  being 
proposed  for  registration  by  B.  as  his  trade- 
mark, A.  sought  to  restrain  the  registration. 
The  court  refused  relief,  on  the  ground  that  the 
simple  medallion  could  not  be  mistaken  for 
A.'s  compound  trade-mark.  Farina,  In  re,  26 
W.  R.  261. 


Series  of  Combinationi  of  Letters.] — 


Where  a  manafacturer  places  on  his  goods  a  series 
of  combinations  of  letters  as  trade-marks,  each  of 
which  serves  to  indicate  to  purchasers  (1)  that 
the  goods  are  made  by  the  persons  using  the 
mark,  and  (2)  the  quality  of  the  goods  as  com- 
pared with  the  goods  respectively  bearing  the 
other  marks  in  the  series,  the  marks,  being 
exclusively  used  by  the  manufacturer,  are  valid 
trade-marks  and  may  be  registered,  notwith- 
standing that  they  are  indicative  of  the  quality 
of  the  goods  to  which  they  are  applied.  Bansonie 
V.  Graham,  51  L.  J.,  Ch.  897  ;  47  L.  T.  218. 


Old  Marks.] — Old  marks,  whether  cutlers* 


marks  or  not,  may  be  registered  up  to  the 
number  of  three  by  different  persons  in  respect 
of  the  same  goods,  even  if  identical ;  but  this 
does  not  apply  to  new  marks,  and  if  the  same 
old  mark  has  been  used  in  respect  of  the  sanie 
goods  by  more  than  three  different  persons,  it  is 
a  common  mark.  Jelley,  Son  and  Jones's 
Application,  In  re,  51  L.  J..  Ch.639,n. ;  46  L.  T. 
381,  n. 
The  question  whether  registration  should  be 
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allowed  or   not  ought  to   depend   upon   this  : ' 
whether  or  not  the  party  opposing  registration 
would,  independently  of  the  registration  acts,  have  ! 
been  eutitl^  to  restrain  the  as:>  by  the  applicant 
of  the  mark  which  he  proposes  to  register.  Farina^ 
Ih  re,  26  W.  R.  261. 


Old  Hark  registered  for  Part  of  a  Claei— 


SegistratloB  of  Hew  Mark  for  other  Goods  in 
•ame  Class  —  Limited  Begiitratlon.1 — A  new 
mark  may  be  registered  for  some  of  the  goods  in 
a  class,  even  though  an  old  mark  of  a  similar 
kind  has  been  already  registered  for  other  goods 
in  the  same  class,  provided  that  the  goods  and 
the  trades  of  t!he  proprietors  are  sufficiently 
distinct  for  no  confusion  to  take  place.  Braby's 
Application^  In  rtf,  Shropshire  Iron  Compani/'t 
Trade-marks,  In  re,  21  Ch.  D.  223  ;  51  L.  J.,  Ch. 
637  ;  46  L.  T.  380  ;  30  W.  R.  675. 

A  new  mark  may  be  registered  in  respect  of 
some  of  the  goods  in  a  class  though  a  similar 
old  mark  is  already  registered  for  other  goods 
in  the  same  class,  if  the  goods  are  distinct. 
Jelley,  Son  ^*  Jones's  Application,  In  re,  supra. 


Bogistration  of  new  Trade  Marks  resem- 
bling old,  by  Leave  of  the  Conrt] — There  being 
re.fi^istered  under  the  Trade  Marks  Registration  Act, 
1875,  four  trade-marks  including  an  anchor  in 
respect  of  goods  in  class  42  of  the  first  schedule 
to  the  rules  made  under  the  act,  the  court  refused 
to  give  leave  to  register  a  new  trade-mark  in- 
cluding an  anchor  in  respect  of  goods  in  the  same 
class,  but  different  in  character  from  those  goods 
for  which  the  four  trade-marks  had  been  regis- 
tered. Hargreares*  Trade-Mark,  In  re,  11  Ch.  D. 
669  ;  27  W.  R.  450. 

Allowed  if  Dissimilar  to  other  Marks  on 


Begister.] — The  court  will  under  r.  19  direct  a 
trade-mark  to  be  registered,  if  satisfied  of  its  dis- 
similarity to  marks  actually  registered,  without 
inquiring  whether  it  be  distinguishable  from 
other  marks  the  subject  of  pending  application.s 
to  register.  Dugdale's  Trade- MarK  In  re,  49 
L.  J.,  Ch.  303  ;  28  W.  R.  436. 


it 


Similarity — Mode  of  Determining.] — ^The 


proper  mode  of  determining  questions  as  to  the 
similarity  of  trade  marks  is  to  compare  them 
as  actually  used,  e.  g.,  impressed  on  metal  goods. 

n.  ^ 

Marks  Begistered  Abroad — Decision  of 

Foreign  Tribunal.] — F.  had  long  used  and  was  the 
registered  proprietor  of  three  trade-marks  for  eau- 
de-cologne,  consisting  of  (1)  a  label  with  his  sig- 
nature and  a  seal  in  the  corner,  and  used  for 
I>a6ting  on  the  side  of  the  bottle  ;  (2)  a  circular 
-stamp  on  a  strip  of  paper,  used  for  pasting  on  the 
cork  and  down  the  neck  of  the  bottle  ;  (3)  a 
label  containing  a  picture  of  F.'s  business  pre- 
mises, "  GegenUber  dem  Julichs  Platz,"  Cologne, 
'With  medals  and  letterpress,  and  used  for  pasting 
on  boxes  in  which  bottles  were  packed.  B.,  also 
a  manufacturer  of  eau-de-cologne,  applied  for 
Tegistration  in  his  name  of  three  marks  similarly 
composed,  and  to  be  respectively  used  in  the 
^eame  manner.  On  motion  by  F.  under  s.  6 
of  the  above  act,  for  an  injunction  to  restrain  B. 
-from  proceeding  with  his  application  : — Held  (1), 
that  the  marks  were  so  nearly  resembling  F.*s 
marks  as  to  be  calculated  to  deceive,  and  that  the 
fact  that  the  picture  of  the  house  on  B.^s  label 
described  as  "GegenUber  dem  Elogius  Platz," 
'Col<^ne,  was  said  to  be  a  correct  view  of  the 
lioase  in  a  street  leading  out  of  the  Elogius  Platz, 
did  not  prevent  B.'s  label  being  a  colourable 
imitation  of  F.'s  registered  label,  having  regard 
4o  the  similarity  in  the  letterpress  and  the  posi- 
"tlon  of  the  medals  ;  (2)  that  the  allegation  by  B. 
that  he  had  used  his  marks  for  several  years  with- 
out interference,  did  not  prim4  facie  entitle  him 
to  registration,  since  it  was  not  proved  that  the 
'Original  proprietor  was  aware  of  such  user ;  and 
'(3)  that  the  injunction  must  go  as  to  all  three 
marks,  notwithstanding  that  the  German  Court 
K>f  Appeal,  reversing  the  judgment  of  the  Court 
•of  Fint  Instance,  had  permitted  registration  of 
the  label  with  the  picture  of  B.*s  business  pre- 
onises,  the  question  being  purely  one  of  fact,  as 
-to  which  the  foreign  decisions  were  to  be  regarded 
merely  as  opposite  verdicts  by  special  juries. 
FaHna,  In  re,  27  W.  R.  456. 


Distinctiyeness,*'  how  Estimated.] — 

Semble,  when  a  trade-mark  is  claimed  consisting 
of  a  device  associated  with  certain  words,  those 
words  maybe  regarded  in  estimating  the  distinc- 
tiveness of  the  mark.    Ih, 

Prim&  fiscie  Bight  to  Kame—Onns  pro- 

bandi— <<  Family  Balve.'*]— The  plaintiffs  had, 
for  fifteen  years  and  upwards,  manufactured  and 
sold  a  medicine  under  the  name  of  '*  Reinhardt's 
Celebrated  Family  Salve."  and  in  the  year  1876 
they  registered  the  words  **  Family  Salve "  as 
their  trade-mark  in  connexion  with  such  medi- 
cine, under  the  Trade  Marks  Registration  Acts. 
The  defendant,  in  1868,  registered  at  Stationers' 
Hall  a  similar  preparation  under  the  title  of 
"  Spalding's  Universal  Family  Salve,"  and  he  had 
since  manufactured  and  sold  the  salve  under  that 
name.  Both  salves  were  sold  in  packets  encased 
in  wrappers  bearing  the  above  titles  in  full,  but 
the  wrappers  w^ere  so  folded  that  until  the 
packets  were  opened  the  words  **  Family  Salve  " 
alone  were  visible.  In  an  action  by  the  plain- 
tiffs for  an  injunction  : — Held,  that  the  words 
"  Family  Salve  "  were  both  a  "  distinctive  head- 
ing" and  also  "special  and  distinctive  words 
used  before  the  passing  of  the  act,"  within 
s.  10  of  the  Trade  Marks  Registration  Act, 
1875  ;  that  the  plaintiffs  having  by  the  regis- 
tration acquired  a  prim&  facie  right  to  the 
exclusive  use  of  the  two  words  "  Family  Salve," 
the  onus  lay  on  the  defendant  to  displace  that 
right ;  and  that  the  defendant  having  failed  to 
discharge  that  onus,  an  injunction  must  be 
granted.  Reinluirdt  v.  Spalding,  49  L.  J.,  Ch. 
57  ;  28  W.  R.  300. 

Signature  with  deseriptive  Words.] — Where 
M.  applied  to  register  as  a  trade-mark  nis  signa- 
ture in  combination  with  the  descriptive  words 
"  Filtre  Rapide,"  he  was  allowed  to  register  his 
signature  with  the  above  words  added,  under 
s.  10  of  the  Trade- Marks  Act,  1876,  but  was  com- 
pelled to  pay  the  costs  of  the  registrar,  who  was 
the  only  other  person  appearing  on  the  motion. 
MaignetVs  Application^  In  re,  28  W.  R.  759. 

Similar  Trade-Hark — Colour  not  considered.] 
— ^W.  &  Co.  proposed  to  register  as  a  trade-mark 
for  ale  a  triangle  with  a  double  outline,  in- 
scribing within  the  double  outline  the  words 
"  Beccles  Brewery,  Established  1830,"  the  inner 
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triangle  having  within  it  a  conspicuous  figure  of 
a  church.  B.  &  Co.,  whose  trooe-mark  for  pale 
ale  was  a  plain  triangle,  which  in  use  was  coloured 
red,  applied  to  prevent  the  registration  of  the 
proposed  trade-mark  as  being  so  similar  to  theirs 
as  to  be  calculated  to  deceive  : — Held,  by  James 
and  Brett,  L.JJ.  (disscntiente  Cotton,  L.  J.), 
that  as  W.  k  Co.  would  be  at  liberty  to  print 
their  trade-mark  in  whatever  colour  they  pleased, 
and  if  printed  on  a  re<l  ground  it  would  be  so 
similar  to  that  of  B.  &  Co.  that  a  purchaser 
might  be  misled,  the  registration  ought  not  to 
be  allowed.  Worthhigton'n  Tradf-Mark^  In  re, 
14  Ch.  D.  8  ;  49  L.  J.,  Ch.  646  ;  42  L.  T.  563  ;  28 
W.  R.  747— C.  A. 


Bale  not  applying  to  Cotton  Goods.  ]'-R. 


applied  for  registration  of  a  cotton  trade-mark, 
which  was  coloured,  being  a  gold  mohur.  It  had 
been  placed  in  the  first  class  by  the  committee  of 
exj^erts,  and  had  been  duly  deposited  for  exhi- 
bition, and  advertised  in  the  official  paper  under 
the  Trade-Marks  Registration  Act  and  rules,  and 
the  additional  rules  with  respect  to  cotton  goods. 
D.  was  the  proprietor  of  a  cotton  trade-mark, 
which  was  a  silver  rupee,  and  he  opposed  the 
registration  of  R.'s  mart : — Held,  that  R.*s  mark 
was  not  calculated  to  deceive,  for  in  such  cases 
the  mark  which  is  protected  is  the  registered 
mark,  which  has  been  deposited,  and  of  which 
the  representation  can  be  seen  at  the  places  men- 
tioned in  the  advertisement.  Ilobinson*g  Trade- 
Mark,  In  re,  29  W.  R.  31. 

Boitrictod  Mode  of  ITier — ^Undertaking— Koto 
nponBegifter.] — W.  applied  for  the  registration 
of  an  old  trade  mark  for  goods  comprised  in 
classes  11,  12  and  13,  having  used  the  mark  in 
connexion  with  the  goods  comprised  in  those 
classes  in  a  particular  manner.  His  application 
was  opposed  by  a  firm  who  had  for  many  years 
used,  and  had  obtained  registration  of,  a  similar 
mark,  which  they  used  in  a  different  manner 
from  that  in  which  W.  used  his  mark,  but  upon 
the  same  classes  of  goods : — Held,  that  regis- 
tration should  be  granted  to  W.  on  his  under- 
taking (to  be  noted  on  the  register^  not  to  use 
his  mark  in  the  manner  in  which  the  opposing 
firm  used  their  mark,  nor  otherwise  than  in  the 
manner  in  which  he  had  previously  used  it. 
WhiU'lei/s  Trade-Marh,  In  re,  43  L.  T.  627,  n. ; 
29  W.  R.  235,  n. 

Sykes  &  Company,  of  Edgeley,  a  firm  of  calico- 
bleachers,  having  applied  for  registration  as 
cotton  marks  of  two  marks  long  used  by  them, 
the  committee  of  experts  placed  the  marks  in 
the  second  class,  as  not  being  trade-marks  within 
the  meaning  of  the  act.  The  marks  consisted  of 
(1)  a  shield  in  outline,  containing  the  figure  of  a 
swan  and  the  letters  "  S.  &  Co.,  E. ; "  it  also 
contained  three  other  letters,  subject  to  varia- 
tion, being  indicative  of  the  date  of  packing, 
and  the  hand  employed  to  pack  each  particular 
parcel  of  calico  ;  (2)  a  shield  in  outline,  with 
the  letters  "  R.  S.  E.,"  indicative  of  the  former 
title  of  the  firm,  and  varying  letters  as  in  the 
other  mark.  Bleachers*  marks  are  used  in  a 
particular  mode,  being  stamped  within  the  fold 
of  the  calico  before  the  parcel  is  stitched  up. 
The  committee  considered  the  marks  were  not 
trade  marks  within  the  act,  on  the  ground  that 
the  letters  were  not  quality  marks ;  swans  are 
common  marks  in  the  trade,  and  borders  must 
be  disregarded.    On  application  to  the  court : — 


Held,  that  registration  of  both  marks  ought  to 
be  proceeded  with,  and  that  %vith  the  registra- 
tion there  should  be  entered  upon  the  register  a 
note  of  an  undertaking  by  the  applicants  not  to 
use  the  marks  other>vise  than  in  the  limited 
mode  in  which  they  had  formerly  applied  them. 
Whiteley,  In  re  (jmpra'),  followed.  8yke$*  Trade^ 
Marks,  In  re,  43  L.  T.  626  ;  29  W.  R.  235. 

Practice— Opposed  Application  for  Begietra- 
tion  of  Trade-Mark— Bireotioni  ae  to  Manner  of 
Hearing.] — The  defendants  in  an  action  for 
infringement  of  trade-mark  having  applied  for 
the  registration  of  the  trade-mark,  which  they 
had  been  restrained  by  injunction  from  using^ 
an  order  was  made  that  the  manner  in  which 
the  matter  should  be  brought  before  the  court 
should  be  by  motion  by  the  applicants  to  pro- 
ceed with  the  registration,  with  liberty  to  either 
party  to  use  the  evidence  in  the  action  for 
infringement,  and  with  further  provisions  as  to 
evidence.  JohnttorCn  Trade-Mark,  In  re,  43  L.  T. 
672. 

Oppoiition  to  Begistration  —  Fraetice  ai  to 
determining  Mode  of  TriaL] — Where  an  applica- 
tion is  made  for  registration  of  a  trade-mark,  and 
such  application  is  opposed  by  the  proprietors  of 
a  registered  trade-mark,  and  the  case  stands  for 
the  determination  of  the  court,  under  the  Trade- 
Marks  Rules,  1876.  r.  Ijg,  the  proper  course  is  for 
the  applicant  to  apply  in  chambers  for  directions 
as  to  the  mode  of  trial,  and  not  for  the  opponent 
to  move  to  restrain  the  applicant  from  register- 
ing his  mark.  Simp»nn'«  Trade-Mark,  In  re,  15 
Ch.  D.  525  ;  42  L.  T.  675  ;  28  W.  R.  760. 

Coiti  of  Applicant.] — Where  an  applica- 
tion to  register  a  trade-marK  is  unsuccessful,  the 
applicant  may  be  ordered  to  pay  the  costs  of  per- 
sons opposing  the  application  from  the  time  when, 
under  the  Trade  Marks  Registration  Rules,  r.  16, 
the  matter  is  deemed  to  stand  for  the  determina- 
tion of  the  court,  but  cannot  be  ordered  to  pay 
any  costs  incurred  before  that  time.  Brandrethf 
In  re,  9  Ch.  D.  618  ;  47  L.  J.,  Ch.  816  ;  27  W.  R. 
281. 

Cancelling  of  Eegietration  —  Lapse  of  Five 
Yeari — Begistration  of  Mark  not  anthorised  to 
be  Begiitered.1 — P.  registered  *' braided  fixed 
stars  *'  as  a  trade-mark  for  matches.  After  the 
expiration  of  five  years  another  manufacturer 
applied  to  cancel  the  registration,  on  the  ground 
that  the  words  could  not  be  registered  as  a  trade- 
mark, for  that  "fixed  stars"  was  a  name  well 
known  in  the  trade  for  a  particular  description 
of  matches  before  P.  used  the  alleged  trade- 
mark, and  that  the  words  "  braided  ^ed  stars  "^ 
were  only  a  proper  description  of  a  kind  of 
matches  made  by  P.  under  a  patent  which  had 
recently  expired,  and  which  matches  were  at 
the  time  of  the  registration  well  kno^vn  in  the 
trade  by  that  name,  and  differed  from  the 
"fixed  stars"  formerly  known  by  having  a 
braided  stem,  which  was  the  subject  of  the 
patent : — Held,  by  Chitty,  J.,  that  even  if  the 
3rd  section  of  the  Trade  Marks  Registration 
Act,  1875,  did  not  make  the  lapse  of  five  years 
conclusive  evidence  that  the  alleged  trade-mark 
was  a  proper  trade-mark,  which,  semble,  it  did, 
it  at  all  events  excluded  evidence  to  shew  that 
words  which  prim&  facie  appeared  to  be  fancy 
words  and  proper  to  constitute  a  trade-mark 
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were  not  capable  of  constituting  one.  His 
lordship  therefore  declined  to  hear  evidence 
on.  the  subject,  and  refused  the  application. 
But  held,  on  appeal,  that  a  mark  which  is  not 
authorized  to  be  registered  as  a  trade-mark  docs 
not  acquire  the  cl^racter  of  a  trade-mark  by 
being  on  the  register  for  five  years,  and  may  be 
removed  from  the  register  though  that  period 
has  elapsed,  and  that  evidence  ought  therefore 
to  have  been  admitted  which  went  to  shew 
that  at  the  time  of  the  registration  the  \vords 
** braided  fixed  stars"  were  merely  descriptive 
of  a  kind  of  matches  well  known  in  the  trade. 
Palmer's  ApplicatUm^  In  re^  21  Ch.  D.  47  ;  51 
L.  J.,  Ch.  673  ;  46  L.  T.  787  ;  46  J.  P.  772— 
C.  A. 

Whether  *a  person  sued  for  using  a  name 
which  has  been  five  years  on  the  register  as  a 
trade-mark  can  defend  himself  on  the  ground 
that  it  is  not  a  trade-mark,  quaere.    Ih, 


Special  and  Dif tinetiye  Words  ued  ai 


I  six  years  had  been  so  to  the  knowledge  of  H.  & 
I  Co.,  and  that  the  applicants,  who  had  long  used 
the  same  trade-mark,  were  not  aware  of  the 
advertisement,  and  had  not  opposed  the  regis- 
tration : — Held,  that  the  trade-mark  must  be 
ordered  to  be  removed  from  the  register;  that 
there  had  been  no  laches  on  the  part  of  the 
applicants,  and  that  the  respondents  must  pay 
the  costs.    Ih, 


Who  is  a  Person  aggrieved  by  Begistra- 


a  Trade-Kark  before  the  Trade  Marks  Act] — P. 
in  1876  registered  "braided  fixed  stars  "as  a 
trade-mark  for  matches,  alleging  that  he  had 
used  it  as  a  trade-mark  before  the  passing  of  the 
act.  He  also  at  the  same  time  registered  a  label 
enveloping  the  boxes  in  which  his  matches  were 
sold,  which  contained  the  words  ''  braided  fixed 
stars  "  in  two  places  so  as  to  be  conspicuous  on 
each  side  of  the  boxes,  but  also  contained  a 
number  of  other  words.  It  was  shewn  that  at 
the  time  when  P.  introduced  the  term  "  braided 
fijced  stars  "  the  term  "  fixed  stars  "  was  known 
in  the  trade  as  denoting  a  particular  class  of 
f usees,  and  that  he  had  just  bought  a  patent  for 
€n  veloping  the  stems  of  fusees  with  wire  by 
means  of  a  braiding  machine.  This  patent 
expired  in  August,  1881.  It  appeared  from  the 
evidence  that  P.  had  not  before  the  act  used 
**  braided  fixed  stars"  separately  as  a  trade-mark 
or  otherwise  than  as  a  part  of  the  above-men- 
tioned label.  In  October,  1881,  an  application 
was  made  by  a  rival  trader,  to  expunge  the 
T^st ration: — Held,  that  the  registration  must 
be  expunged,  for  that  to  entitle  P.  to  register 
these  words  as  a  trade-mark  he  must  before  the 
act  have  used  them  as  such  alone,  and  not  merely 
in  conjunction  with  other  words : — Held,  further, 
that  if  they  had  been  so  used  alone  they  ought 
not  to  have  been  registered,  for  that  they  were 
only  words  properly  descriptive  of  the  patented 
article,  and  that  r.  had  no  exclusive  right  to 
their  use  after  the  patent  had  expired.  Palmer'x, 
J,  B.^  Trade-Mark,  In  re,  24  Ch.  D.  504  :  32 
W.  R.  306—0.  A. 

Bectifieation  of  Begister—Costs.] — If  a  person 
registers  a  trade-mark  to  which  he  was  not 
entitled,  although  he  does  so  with  a  bon&  fide 
belief  that  he  is  entitled  to  it,  and  after  due 
advertisement  in  the  Trade  Marks  Journal,  and 
although  no  opposition  is  made  to  the  registra- 
tion, he  may  have  to  pay  the  costs  of  a  motion  to 
rectify  the  register  by  removing  the  mark.  Ilydc, 
In,  re,  7  Ch.  D.  724  ;  38  L.  T.  777  ;  26  W.  R.  625. 

On  an  application  under  s.  5  of  the  Trade 
Marks  Registration  Act,  1875  (38  &  39  Vict 
e.  91),  to  remove  from  the  register  a  trade-mark 
of  H.  &  Co.,  who  had  registered  it  as  an  old 
mark  after  advertisement  in  the  Trade  Marks 
Journal,  claiming  forty-one  years'  user,  it  ap- 
peared that  for  the  greater  part  of  that  time  the 
mark  had  been  a  common  mark,  and  for  about 
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tion.] — ^When  a  mere  word  not  used  as  a  trade- 
mark before  the  Trade  Marks  Registration  Act, 
is  put  on  the  register,  any  dealer  who  has  used 
the  word  in  his  trade  in  connexion  with  or  as 
descriptive  of  an  article  in  which  he  deals,  is  a 
l>erson  aggrieved  by  the  registration  within  the 
meaning  of  s.  5.  of  the  Registration  Act,  1875. 
Roste  V.  Evam,  48  L.  J.,  Ch.  618. 

A  person  engaged  only  in  trade  abroad,  and 
not  alleging  any  intention  to  carry  on  tiade 
in  this  country  in  connexion  with  the  class 
of  goods  for  which  a  trade-mark  has  been 
registered,  is  not  a  "  person  aggrieved  "  within 
the  meaning  of  s.  5  of  the  Trade  Marks 
Act,  1875,  so  as  to  be  entitled  to  apply  under 
that  section  for  rectification  of  the  register  upon 
the  ground  that  the  registered  proprietor  has 
obtained  registration  in  fraud  of  the  true  owner 
of  the  trade-mark.  Miviere's  Trade  Mark,  In  re, 
49  L.  T.  506  ;  32  W.  R.  390— C.  A. 

The  patentee  of  a  washing-machine  having 
registered  the  words  "  The  Home  Washer "  as  a 
trade-mark  under  the  Trade  Marks  Registration 
Act,  1875,  in  i^espect  of  goods  in  class  6,  which 
includes  washing-machines,  afterwards  granted 
an  exclusive  licence  of  his  patent  at  a  royalty. 
The  patent  expired  in  February,  1882,  and  the 
patentee  not  having  for  a  period  of  over  eighteen 
months  been  in  any  way  engaged  in  business 
connected  with  the  machine,  brought  an  action 
for  an  injunction  against  the  former  licensees  to 
restrain  them  from  using  the  trade-mark  : — Held, 
that  the  former  owners  of  the  exclusive  licence 
were  persons  aggrieved  within  r.  33,  and  that 
upon  their  application  the  mark  must  be  removed 
fi'om  the  register  of  trade-marks.  RalpWs  Trafle- 
Mark,  In  re,  25  Ch.  D.  194  ;  53  L.  J.,  Ch.  188  ; 
49  L.  T.  504  ;  32  W.  R.  168. 


Proceedings  on  Beftisal  to  Begister.]- 


An  application  to  the  court  by  a  person  ag- 
grieved by  the  refusal  of  the  registrar  to  enter 
his  name  upon  the  register  as  the  proprietor  of  a 
trade-mark  under  38  &  39  Vict.  c.  91,  s.  5,  r.  43, 
may  be  by  way  of  motion  that  the  register  may 
be  rectified  by  entering  his  name  as  such  pro- 
prietor, two  clear  days'  notice  of  motion  being 
given  to  the  registrar.  Stephen,  Ux  ^;«f^tf,  24 
W.  R.  819. 

By  the  Trade  Marks  Registration  Act,  1875, 
the  registrar  acts  under  the  direction  of  the  com- 
missioners of  patents.  By  their  direction  the 
registi^ar  refused  to  allow  an  advertisement  in 
which  the  word  "  registered  "  was  part  of  the 
proposed  trade-mark  to  appear  in  the  official 
journal.  The  trade-mark  had  in  fact  been  regis- 
tered under  25  &  26  Vict.  c.  68.  On  a  summons 
by  the  applicant : — Held,  that  the  court  could 
not  order  his  name  to  be  inserted  on  the  register, 
there  not  having  been  the  necessary  advertise- 
ment ;  and  that  it  could  not  interfere  with  the 
direction  of  the  commissioners  to  the  registrar. 
Mcikle,  In  re,  46  L.  J.,  Ch.  17  ;  24  W.  R.  1067. 
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Trade-Mark  belonging  to  Firm  regiitered 

in  Fame  of  one  Partner.] — Certain  trade-marks 
belonging  to  a  foreign  firm  trading  with  England 
had,  owing  to  a  mistake  on  the  part  of  the 
managing  members  of  the  firm,  been  registered 
in  the  name  of  the  senior  member  as  sole  pro- 
prietors. The  senior  member  having  died,  and 
the  whole  goodwill  of  the  basineas  being  the 
property  of  the  firm : — Held,  that  the  proper 
course  to  adopt  was  for  the  firm  to  take  an 
assignment  of  the  trade-mark  from  the  legal 
personal  representative  in  England  of  the  de- 
ceased. Farina'g  Trade-Jfark^f  In  re,  44  L,  T. 
99,  n. ;  29  W.  R.  391. 


Application  in  Fame  of  Firm  ai  well  ai 


in  that  of  Partner.] — A  trade-mark  which  was 
the  property  of  a  partnership  firm  was  by  mis- 
take registered  as  the  property  of  one  of  the 
partners  trading  under  the  style  of  the  firm. 
Upon  application  to  the  court  by  the  firm,  it 
was  ordered  that  the  register  be  rectified  by 
cancelling  the  name  of  the  registered  proprietor 
and  registering  the  names  of  all  the  partners 
trading  under  the  style  of  the  firm.  Rusfs 
Trade-Mark,  In  w,  44  L.  T.  98,  n. ;  29  W.  R. 
393,  n. 


Only  in  Caae  of  Error,  not  on  Bevolntion 


of  Intereat.]  —  The  provisions  of  the  Trade- 
Marks  Registration  Act,  1875,  for  the  rectifica- 
tion of  the  re^ster  by  the  court,  apply  only 
to  cases  of  mistake  or  error  in  the  original 
registration,  and  do  not  extend  to  cases  where 
devolution  of  interest  makes  it  desirable  to  alter 
the  registration  of  the  name  of  the  proprietor 
of  a  trade-mark.  Ward,  Sturt  ^*  Shurp's  Trade- 
Mark,  In  re,  50  L.  J.,  Ch.  347  ;  44  L.  T.  97  ;  29 
W.  R.  395, 


Begiitration  without  Proprietor's  Con- 


sent.]— M.  obtained  the  registration  in  his  own 
name  of  a  trade-mark  belonging  to  L.  'svithout 
the  knowledge  or  consent  of  L.  Upon  appli- 
cation for  relief  by  L. : — Held,  that  the  register 
could  not  be  rectified  by  transfening  the  regis- 
tration into  the  name  of  L.  MarUr^Jt  Trade- 
Mark,  In  re,  Lawrence,  Ex  ^w/'f^',  44  L.  T. 
98,  n. ;  29  W.  R.  392,  n. 
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TRANSFER. 

1.  Of  Negotiable  Insti'vmetits, — See  Bills 

OF  EXOHANGB. 

2.  Of  Personal  Property. — /See  BILLS  OP 

Sale. 


TREASON. 

See  CBIMINAL  LAW. 


TREASURE  TROVE. 

See  CRIMINAL  LAW. 


TREASURER  (COUNTY.) 

See  BATES. 


TREASURY. 

Lord!  of,  Mandamus  to.] — In  the  half-3'car 
ending  the  3l8t  December,  1870,  certain  prosecu- 
tions took  place  at  the  assizes  and  quarter  ses- 
sions of  a  county,  and  the  costs  were  taxed  by 
the  proper  officers  under  the  ordera  of  the  re- 
spective courts,  and  the  treasurer  of  the  county 
paid  the  bills,  and  returned  the  bills,  with  the 
usual  vouchers,  to  the  Treasury.  The  lords  of 
the  treasury  had  appointed  officers,  called  the 
examiners  of  criminal  law  accounts,  and  these 
officers  disallowed  or  r^uced  in  amount  fifty- 
one  of  the  items  in  the  bills  returned  ;  and  a  rule 
nisi  was  then  obtained  for  a  mandamus  to  the 
lords  of  the  Treasury,  commanding  them  to  issue 
a  Treasury  minute  authorizing  the  paymaster  of 
civil  contingencies  to  pay  to  the  treasurer  of  the 
county  the  sums  disallowed  : — Held,  that  a  man- 
damus would  not  lie,  inasmuch  as  the  lords  of 
the  Treasury  received  the  money,  which  was 
granted  to  her  Majesty,  as  servants  of  the  crown, 
and  no  duty  was  imposed  upon  them  as  between 
them  and  the  persons  to  whom  the  money  was 
payable.  Meg,  v.  Lords  Commisgioners  of  the 
Treasury,  7  L.  R.,  Q.  B.  387 ;  41  L.  J.,  Q.  B. 
178  ;  26  L.  T.  64  ;  20  W.  R.  336. 

Held,  also,  that  the  course  which  the  lords  of 
the  TiesisuTy  had  pursued  was  erroneous,  as  they 
had  no  authority  whatever  to  have  the  bills  re- 
taxed,  and  ought  to  have  paid  over  to  the 
treasurer  of  the  county  the  full  sum  which  he 
had  expended  as  costs  of  prosecutions.    lb. 

The  Exchequer  and  Audit  Department  Act* 
1866  (29  &  30  Vict.  c.  39),  and  the  acts  which  it 
amends  or  alters,  give  no  right  to  a  receiver  of 
public  moneys  to  compel  the  commissioners  of  the 
Treasury  to  direct  the  comptroller  and  auditor 
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general  to  examine  and  audit  the  accounts. 
JEdmunds,  Ex  parte,  25  L.  T.  705  ;  20  W.  B. 
205. 

A  mandamus  will  not  lie  to  the  lords  commis- 
sioners of  the  Treasury  to  compel  them  to  pay  a 
debt  incurred  by  a  county  court,  even  although 
parliament  has,  upon  an  estimate  made  by  the 
commissioners  of  the  Treasury,  voted  a  sum  for 
the  salaries  and  expenses  of  the  county  courts 
for  the  year.  Walnisleyj  Ex  parte,  1  B.  &  S. 
81  ;  7  Jur.,  N.  S.  1010 ;  4  L.  T.  242  ;  9  W.  B. 
599. 

Letter  of  Ixutmetion  from.] — A  letter  of 
instruction  from  the  lords  of  the  Treasuiy, 
signed  by  three  lords  of  the  Treasury,  is  admis- 
sible upon  proof  of  the  handwriting  of  the  three 
whose  names  are  subscribed  to  it,  without  pro- 
ducing the  commission.  liex  v.  Jone^,  2  Camp. 
131. 
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TRESPASS. 

I.  To  THE  PEBSON. 

1,  General  Princlvles,  102. 

2,  Whrn  IndictaUf,  106. 

3,  In  Self-defencey  106. 

4,  Jk'ftrnee  of  Possession  of  House  or 

Land,  106. 

5,  Defence  of  Possession  of  Goods,  110. 

6,  Other  Justifications,  110. 

7,  Eeidence  and  Pleading,  112. 

8,  False  Imprisonment. — See  Malici- 

ous Peosbcction. 

9,  Illegal    A  r  re  ft    on   ca,   sa,  —  See 

Execution. 
10,  In  Criminal  Cases, — Sec  Criminal 
Law. 

II.  To  Lands. 

1.  What  amounts  to,  113. 

2.  ^V^^o  may  Maintain, 

a.  In  General,  117. 
h.  Tenants  in  common  against  each 
other,  121. 

3.  Leave  and  Licence,  122. 

4.  Notice  not  to  Trespa^,  124, 
6.  Practice. 

a.  Parties,  125. 
h.  Pleadings,  126. 

c.  Evidence,  132. 

d.  Injunction,  133. 

e.  Damages,  134. 

/.  Effect  of  Judgment,  136. 


III.  To  Goods. 

1.  Right  of  Possession,  136, 

2.  Whctt  Amounts  to  a  Trespass, 

a.  In  General,  138. 

h.  Principal  and  Agent,  140. 

c.  Companies,  141. 

d.  Joint  Trespass,  141. 

3.  Pleading  and  Evidence,  141. 

4.  Damages,  142. 

6.  Bcstoration  of  Goods,  143. 

6.  Conrersion  of  Goods, — See  Tboveb« 

7.  Illegal  Distress. — See  DISTRESS. 

8.  Illegal    Executions,  —  See    £xECU« 

TION, 

I.  TO  THE  PERSON, 

1.  General  Principles. 

Whatii  Aetionable.] — ^Trespass  lies  for  origin* 
ally  throwing  a  squib,  which,  after  having  been 
thrown  about  in  self-defence  by  other  persons, 
at  last  put  out  the  plaintiffs  eye,  Scott  v.  Shep' 
herd,  2  W.  Bl.  892  ;  3  Wils.  403. 

If  one  of  two  persons,  fighting,  unintentionally 
strikes  a  third,  he  is  answerable  for  an  assault, 
and  the  absence  of  intention  can  only  be  urged 
in  mitigation  of  damages.  Jdines  v,  Campbell, 
6  C.  &  P.  372. 

Throwing  water  on  a  person  is  a  battery.  Pur^ 
sell  V.  Home,  3  N.  &  P.  564. 

Where  A.  threw  a  stick,  which  struck  the 
plaintiff,  but  it  did  not  appear  for  what  purpose 
the  stick  was  thrown  : — Held,  that  it  was  fair  to 
conclude  that  the  stick  was  thrown  for  a  proper 
purpose,  and  that  the  striking  of  the  plaintiff  was 
an  accident,  Alderson  t.  Waistell,  1  C.  &  K. 
358. 

A  policeman  pi'evented  a  member  of  a  society 
from  entering  the  society^B  room  : — Held,  that 
if  the  policeman  was  wholly  passive,  and  merely 
obstructed  the  entrance  as  any  inanimate  object 
would,  this  was  not  an  assault  by  the  policeman. 
Jones  V.  Wylie,  1  C.  &  K.  257. 

A  person  cannot  justify  giving  another  into 
custody  for  merely  laying  hands  on  him  to  attract 
his  attention,  provided  it  is  not  done  hostilely. 
Coward  v.  Baddcley,  4  H.  &  N.  478 ;  28  L.  J., 
Ex,  260 ;  5  Jur.,  N.  S.  414, 

Threats.] — Riding  after  a  person,  and  obliging 
him  to  run  away  into  a  garden  to  avoid  being 
beaten,  is  an  assault.  Martin  v.  Shoppee,  3  C. 
&  P.  373. 

A.  was  advancing  in  a  threatening  attitude  with 
an  intention  to  strike  B.,  so  that  his  blow  would 
have  almost  immediately  reached  B.  if  he  had 
not  been  stopped : — Held,  that  it  was  an  assault 
in  point  of  law,  though,  at  the  particular  moment 
when  A.  was  stopped,  he  was  not  near  enough 
for  his  blow  to  take  effect.  Stephens  v.  Myers,  4 
C.  &  P.  349. 

A  declaration  stated  that  the  defendant  as- 
saulted the  plaintiff,  "  and  also  then  presented 
a  pistol,  loaded  with  g^unpowder,  ball  and  shot, 
at  the  plaintiff,  and  threatened  and  offered  there- 
with to  shoot  the  plaintiff,  and  blow  out  his 
brains."  It  was  proved,  that  the  parties  being 
on  board  a  ship,  the  defendant  (who  was  the 
captain)  went  into  his  cabin,  and  brought  out 
a  pistol  and  cocked  it,  and  presented  it  at  the 
plaintiff's  head,  saying,  that,  if  the  plaintiff  was 
not  quiet,  he  would  blow  his  brains  out : — Held, 
that  if  the  defendant,  at  the  time  he  presented 
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the  pistol,  used  words  shewing  that  it  was  not 
his  intention  to  shoot  the  plaintiff,  this  would  be 
no  assault.    Blake  ▼.  Barnard^  9  C.  &  P.  626. 

But  a  threat  to  shoot  a  person,  coupled  with 
the  act  of  presenting  a  loaded  fire-arm  at  him, 
although  it  is  half-cocked,  is,  in  law,  an  assault. 
Osborne  v.  Veitckj  1  F.  &  F.  317. 

The  plaintiff  being  in  the  defendant's  work- 
shop, and  ref uslyg  to  quit  when  desired,  the  de- 
fendant and  his  servant  surrounded  him,  and 
tucking  up  their  sleeves  and  aprons  threatened 
to  bresJc  his  neck  if  he  did  not  go  out,  whereupon 
the  plaintiff,  apprehensive  of  violence,  departed  : 
—Held,  an  assault.  Bmd  v.  CoJier,  13  C.  B.  850  ; 
9  C.  L.  R.  746  ;  22  L.  J.,  C.  P.  201  ;  17  Jur.  190. 

Pariah  Officen  Cutting  Pauper's  Hair.J  —  If 

parish  officers  cut  off  the  hair  of  a  pauper  m  the 
poor-house  by  force,  and  against  the  will  of  such 
pauper,  this  is  an  assault ;  and  if  done  as  matter 
of  degradation,  and  not  with  a  view  to  cleanli- 
ness, that  will  be  an  aggravation,  and  go  to  in- 
crease the  damages.  Jfhrde  v.  Skinner^  4  C.  & 
P.  239, 

Medloal  Examination — Evidence  of  Kon-Con- 
■ent  or  Coercion.] — The  plaintiff  was  a  domestic 
servant  in  the  service  of  Captain  and  Mrs.  Brad- 
dell.  In  consequence  of  a  suspicion  entertained 
by  Mrs.  Braddell,  she  sent  for  the  doctor  and 
requested  him  to  examiile  the  plaintiff  to  see  if 
she  was  in  the  family  way.  The  doctor  did  so 
without  using  any  force  or  doing  anything  more 
than  was  necessary  for  the  purpose  of  the  exami- 
nation. The  plaintiff  strongly  expressed  her 
dislike  to  take  her  clothes  off,  and  cried  most  of 
the  time,  but  offered  no  further  resistance,  and 
did  what  the  doctor  told  her.  She  afterwards 
brought  an  action  of  assault  against  the  master 
and  mistress  and  the  doctor.  At  the  trial  she 
swore  that  what  was  done  was  not  done  with  her 
consent.  The  learned  judge  withdrew  the  case 
from  the  jury  as  against  the  master  and  mistress, 
and  the  jury  found  a  verdict  for  the  other  defen- 
dant : — Held,  that  to  maintain  the  action  the 
plaintiff  must  have  been  overpowered  by  force  or 
must  have  had  reasonable  cause  for  apprehending 
violence ;  that  the  facts  shewed  that  she  reluc- 
tantly submitted  to  her  mistress's  orders  ;  that 
the  case  was  rightly  withdrawn  from  the  jury  as 
i^inst  the  master  and  mistress,  and  that  the 
verdict  of  the  jury  was  right.  Latter  v.  Brad- 
dell, 50  L.  J.,  Q.  B.  448  ;  44  L.  T.  369  ;  29  W.  R. 
366  ;  45  J.  P.  520— C.  A.  Affimning  50  L.  J.,  Q. 
B.  166  ;  43  L.  T.  605  j  29  W.  R.  239 ;  45  J.  P. 
112. 

An  examination  by  medical  men.  In  pursuance 
of  an  order  of  a  magistrate,  of  the  person  of  a 
female,  in  custody  upon  the  charge  of  conceal- 
ing the  birth  of  her  illegitimate  child,  constitutes 
an  assault.    Agnew  y.  Jobson,  14  Cox,  C.  C.  625. 

Communieation  of  Biiease  by  Bexual  Inter- 
courie.] — The  communication  of  venereal  disease 
during  illicit  sexual  intercourse  is  not  an  ac- 
tionable wrong  if  the  act  of  intercourse  has 
been  voluntary :  and  consent  to  the  intercourse 
is  not  vitiated  by  the  fact  that  it  has  been  in- 
duced through  wilful  concealment  of  the  dis- 
ease. On  the  principle  ex  turpi  cans&  non 
oritur  actio,  sucn  an  action  is  unsustainable. 
Beg,  y.  Bennett  (4  F.  &  F.  1105)  and  Reg.  v. 
Sinclair  (13  Cox,  C.  C.  28,  distinguished,  and 
held  not  to  apply  to  a  civil  action.    Hegarty  v. 


Sliine,  4  L.   R.,   Ir.  288  ;  14   Cox,  C.  C.  145. 
Affirming  2  Ir.  L.  R.  273  ;  14  Cox,  C.  C.  124. 

Stamping  Certifloate  of  Character.] — ^A.,  before 
he  entered  the  police  force,  sent  a  certificate  of 
his  good  character,  signed  by  the  colonel  of  the 
8th  Hussars,  to  the  commissioners  of  police.  On 
his  dismissal  from  that  force,  the  certificate  was 
returned  to  A.,  inclosed  in  a  letter  signed  by  the 
defendant,  the  certificate  being  stamped  with  the 
words  "  dismissed  the  police  service  :" — ^Held, 
that  for  stamping  these  words  trespass  was  not 
the  proper  form  of  action.  Taylor  v.  Rowan, 
7  C.  &  P.  70  ;  1  M.  &  Rob.  490. 

Injury  to  be  Actionable  must  be  Wilful  or 
KegUgent.] — To  maintain  an  action  for  injury 
to  the  person  the  injurious  act  must  be  wilful 
or  the  result  of  negligence.  Holmes  v.  Mather, 
10  L.  R.,  Ex.  261  ;  44  L.  J.,  Ex.  176  ;  32  L.  T. 
3.61  ;  23  W.  R.  864. 

The  defendant's  horses,  while  being  driven  by 
his  servant  in  the  public  highway,  ran  away,  and 
became  so  unmanageable  that  the  servant  could 
not  stop  them,  but  could,  to  some  extent,  guide 
them.  The  defendant,  who  sat  beside  his  servant, 
was  requested  by  him  not  to  interfere  with  the 
driving,  and  complied.  While  unsuccessfully 
trying  to  turn  a  comer  safely,  the  servant  guided 
them  so  that,  without  his  intending  it,  they 
knocked  down  and  injured  the  plaintiff,  who  was 
in  the  highway.  The  plaintiff  having  sued  the 
defendant  for  negligence  and  in  trespass,  the 
jury  found  that  there  was  no  negligence  in  any 
one : — Held,  that,  even  assuming  the  defendant 
to  be  as  much  responsible  as  his  servant,  no  ac- 
tion was  maintainable ;  for  since  the  servant  had 
done  his  best  under  the  circumstances,  the  act 
of  alleged  trespass  in  giving  the  horses  the  direc- 
tion towards  the  plaintiff  was  not  a  wrongful 
act.    lb. 

In  an  action  for  driving  the  defendant's  cart 
against  the  plaintiff,  throwing  him  down,  and 
wounding  him,  the  defendant  cannot  shew,  under 
not  guilty,  that  there  vms  no  negligence  on  his 
part,  but  that  the  plaintiff  accidentally  slipped 
from  the  pavement,  and  the  defendant  uninten- 
tionally drove  over  him.  Hall  v.  Fearnley,  3 
Q.  B.  919  ;  3  G.  &  D.  10 ;  12  L.  J.,  Q.  B.  22  ; 
7  Jur.  61. 

Irregular  Execution  of  Warrant.] — The  de- 
fendant obtained  a  search  warrant  against  the 
plaintiff  which  was  executed  by  a  county  con- 
stable instead  of  the  parish  officer  to  whom  it 
was  addressed : — Held,  that  trespass  was  the 
proi)er  form  of  action.  Treegood  v.  Barnes,  7 
Ex.  827 ;  21  L.  J.,  Ex.  320.     . 

Committed  Abroad.] — It  is  no  bar  to  an  action 
in  this  country  for  an  assault  and  false  impri- 
sonment committed  by  one  Englishman  upon 
another  at  Naples,  that  by  the  law  of  Naples,  no 
proceeding  to  recover  damages  for  the  trespass 
could  be  maintained  by  the  plaintiff  until  a^r 
the  defendant  had  been  found  guilty,  and  con- 
demned by  the  criminal  tribunal  at  Naples, 
before  which  he  had  been  arraigned  in  respect 
thereof ;  nor  is  it  any  bar  to  such  action  for  the 
assault  that,  by  the  law  of  Naples,  damages  in 
respect  of  it  could  only  be  recovered  in  one  par- 
ticular form  of  proceeding,  which  had  been  com- 
menced and  was  still  pending.  Scott  v.  Seymovr 
{Lord^  1  H.  &  C,  219  ;  32  L.  J.,  Ex.  61 ;  8  L.  T. 
511:  11  W.  R.  169~Ex.Ch. 
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Joint  Trespass.] — ^A  sailor,  who  had  lodged  for 
some  weeks  at  a  pablic-house,  and  also  received 
advances  of  cash  from  the  person  who  kept  it, 
having  been  paid  his  wages  in  the  presence  of 
the  father  of  the  publican,  went  to  the  house  of 
the  latter,  and  drinking  some  spirits,  became 
intoxicated  and  fell  asleep.  The  father' of  the 
publican,  in  his  son's  presence,  desired  a  young 
woman,  an  acquaintance  of  the  sailor,  to  take 
the  money  out  of  his  pocket,  which  she  did,  and 
laid  it  on  the  table.  It  was  13/.  I7s.  &d.  The 
publican  took  it  up,  and  said  he  would  keep  it  till 
the  man*  got  sober.  When  he  awoke  and  asked 
for  his  money,  the  father  said  it  was  all  right  till 
the  morning.  After  this,  by  desire  of  the  sailor, 
a  pound  in  silver  was  given  to  the' young  woman 
out  of  the  money,  and  the  next  morning,  on  his 
applying  for  the  remainder,  he  was  offered  %f.  and 
some  copper  as  the  balance,  after  deducting  what 
he  owed  the  publican  : — Held,  that  a  joint  action 
of  trespass  was  maintainable  against  both  the 
publican  and  his  father,  and  that  the  sailor  was 
entitled  to  recover  the  whole  amount  taken  from 
him,  without  any  other  deduction  than  that  of  the 
pound  afterwards  given  to  the  woman.  Peddcll 
V.  nutter,  8  C.  &  P.  337. 

Syidenee  of  Aathority  to  Commit] — On  the 

trial,  in  an  action  for  assault,  the  plaintiff 
proved  that  he  was  present  in  the  gallery  of  a 
large  hall  where  there  was  a  meeting  convened 
by  members  of  an  association,  and  that  the  de- 
fendant acted  as  chairman.  There  was  an  inter- 
rtiption  in  the  gallery  near  to  the  place  where 
the  plaintiff  was  standing,  upon  which  the  de- 
fendant said,  "  I  shall  be  obliged  to  bring  those 
men  to  the  front  who  are  making  the  disturbance. 
Bring  those  men  to  the  front."  iThe  plaintiff 
was  making  no  disturbance,  but,  according  to  his 
statement,  he  was  seized  by  a  man  with  a  white 
ribbon  in  his  coat  and  two  policemen,  and  dragged 
over  some  benches  to  the  front  part  of  the  gal- 
lery, and  thereby  injured.  There  was  nothing 
to  shew  the  position  or  duty  of  those  who  seized 
him,  or  whether  any  instructions  as  to  keeping 
order  had  been  given  them  by  the  defendant, 
before  the  act  complained  of  : — Held,  that  there 
was  not  evidence  of  any  liability  on  the  part  of 
the  defendant,  as  there  was  not  the  oi^inary 
relation  of  master  and  servant  between  him  and 
those  who  assaulted  the  plaintiff;  but  only  a 
particular  direction  as  to  a  particular  matter,  and 
that  the  words  used  by  the  defendant  did  not 
authorize  the  officers  to  act  upon  their  judg- 
ment as  to  who  were  the  persons  making  the 
disturbance.  Lucan  v.  Mamn^  10  L.  R.,  Ex. 
251  ;  44  L.  J.,  Ex.  145 ;  33  L.  T.  13  ;  23  W.  R. 
924. 

Liability  of  Candidate  at  Election— Acts  of 
Mob.] — A  candidate  for  election  as  member  of 
parliament  was  accompanied  through  a  borough 
by  a  crowd  of  persons  forming  a  procession  in 
his  honour.  The  windows  of,  certain  houses, 
belonging  to  members  of  the  opposite  political 
party,  were  broken  by  the  mob  m  their  course  ; 
and  he,  standing  up  in  a  carriage,  waved  his 
hat  in  the  air,  but  with  no  intention  of  en- 
couraging the  mob  in  their  acts  of  violence,  and 
ipade  no  attempt  to  leave  the  carriage  or  stop  the 
procession,  though  he  rempDstrated  with  those 
who  oould  hear  him  on  the  disgraceful  character 
of  their  proceecUbigs  :  —  Held,  that,  under  the 
dicumstances,  he  was  not  liable  for  the  damage 


caused  by  the  breaking  of  the  windows.  Peacock 
V.  Young,  21  L.  T.  527  ;  18  W.  R.  134. 

2.  When  Indictable. 

The  judge  is  bound  to  try  the  issues  on  the 
record,  and  ought  not  to  nonsuit  if  it  appears 
on  the  evidence  that  there  has  been  a  felony  in 
relation  to  the  subject  matter  of  the  dispute  and 
the  offender  has  not  been  prosecuted  to  convic- 
tion. Wells  V.  Abrahams,  7  L.  R.,  Q.  B,  554 ; 
41  L.  J.,  Q.  B.  306 ;  26  L.  T.  326  ;  20  W.  R.  659. 

In  an  action  by  a  woman  for  assault,  on  her 
stating  that  the  assault  for  which  she  sued  was 
immediately  followed  by  a  rape,  the  judge  non- 
suited her  : — Held,  rightly.  Wellock  v.  Con- 
stantine,  2  H.  &  C.  146  ;  32  L.  J.,  Ex,. 285  ;  9 
Jur.,  N.  8.  232 ;  7  L.  T.  751.  At  nisi  prius,  2 
F.  &  F.  791.  And  see  furtlier,  Ckiminal  Law 
{Felony), 

Where  there  has  been  criminal  intercourse  in 
a  case  of  seduction  of  a  servant,  accompanied, 
in  the  first  instance,  with  some  degree  of  vio- 
lence, an  action  is  maintainable  for  an  assault. 
Desborovgh  v.  Ifom^s,  1  F.  &  F.  6. 

The  objection  .that  there  has  been  no  prose- 
cution cannot  be  taken  by  plea,  Osborne  v. 
GiUett,  8  L.  R.,  Ex,  88. 

In  order  to  constitute  an  assault  and  battery 
punishable  by  the  criminal  law,  the  act  com- 
plained of  must  be  done  with  a  hostile  intention. 
anoard  v.  Baddeley,  4  H.  &  N.  478 ;  28  L.  J., 
Ex.  260  ;  5  Jur.,  N.  S.  414. 

3.  In  Self-defence. 

Posture  of  Defence.]  —  If  A.  comes  up  to 
attack  B.,  and  B.  puts  himself  into  a  fighting; 
attitude  to  defend  himself,  this  is  not  an  assault 
by  B.,  and  will  not,  in  action  by  B.  against  A. 
for  assault,  support  a  plea  by  A.  of  son  assault 
demesne.    Mormrty  v.  Brooks,  6  C.  &  P.  684. 

« 

Ezoess.] — Upon  issue  taken  on  a  plea  of  son 
assault  demesne,  it  is  necessary  to  prove  an 
assault  commensurate  with  the  trespass  sought 
to  be  justified.  Reecc  v.  Taylor,  4  N.  &  M.  470 ; 
1  H.  &  W.  15. 

A.  seized  the  bridle  of  the  horse  on  which  B. 
was  riding : — Held,  that  B.,  after  a  request  to 
desist,  was  justified  in  striking  A.  with  his 
riding  whip,  using  no  more  force  than  waa 
necessary  to  obtain  his  release.  Rowe  v.  -ffato- 
kins,  1  F.  &  F.  91. 

A  declaration  stated,  that  the  defendant  as- 
saulted the  plaintiff,  and  wrenched  a  stick  from 
his  hand,  and  with  the  stick  and  with  his  fists, 
gave  the  plaintiff  many  violent  blows.  Plea, 
as  to  the  assaulting  the  plaintiff  with  the  stick 
and  his  fists,  son  assault  demesne  : — Held,  after 
verdict,  that  the  plea  sufficiently  justified  the 
battery  vrit!»  the  stick  as  well  as  the  assault  with 
it.  Blunt  V.  Beaumont,  2  C,  M.  &  R.  412  ;  4  D. 
P.  C.  219  ;  5  Tyr.  1100* 

Pleading.] — See  post,  col.  113. 

4.  Defence  of  Possession  of  House  or 

Land. 

Extent  of  Jostifleation.] — MoUiter  manus  im< 
posuit  is  an  answer  to  the  battery.  Titley  v« 
Foxall,  2  Ld.  Ken.  308. 
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Aa  assault  by  a  man  in  defence  of  his  pro- 
perty is  justifiable.  Alderson  v.  Waistell,  1  O. 
k,  K.  358. 

To  an  action  for  an  assault  and  battery,  the 
defendant  may  plead  that  the  plaintiff,  with 
force  and  arms,  and  with  a  strong  hand  en- 
deavoured forcibly  to  break  and  enter  the  de- 
fendant's close ;  whereupon  the  defendant 
resisted  and  opposed  such  entrance,  and  if  any 
damage  happened  to  plaintiff  it  was  in  the 
defence  of  the  possession  of  the  close.  Wearer 
V.  Bush,  8  T.  R.  78. 

A  plea  of  moUiter  manus  imposuit,  in  order 
to  turn  the  plaintiff  out  of  the  defendant's 
house,  where  she  continued  against  his  will,  is 
no  answer  to  a  charge  against  the  defendant  for 
striking  .the  plaintiff  repeated  blows,  and  with 
great  force  and  violence  several  times  knocking 
her  down.  Gregory  v.  Uill,  8  T.  R.  299.  And 
see  Joktuon  v.  Nurthioood,  1  Moore,  420  ;  7 
Taunt.  689. 

Action  for  assaulting,  beating,  and  ill-ti^eating 
tlie  plaintiff,  and  beating  and  striking  her  down 
with  a  truncheon,  whereby  her  thigh  was  broken. 
Plea,  as  to  assaulting,  bating,  and  ill-treating 
the  plaintiff,  that  the  defendant  was  possessed 
of  a  house,  and  the  plaintiff  was  making  a 
disturbance  therein,  and  moUiter  manus  to 
turn  her  out:  —  Held,  that  the  plea  was  no 
justification  of  the  striking  and  wounding  with 
the  truncheon.  Oakes  v.  Wood,  2  M.  &  W.  791  ; 
M.  &  H.  237. 

Qoeting^Beqaeit  to  Leave.] — Before  a  per- 
son can  be  assaulted  and  turned  out  of  church 
he  should  be  requested  to  retire.  Ballard  v. 
Bond,  1  Jur.  7. 

If  a  person  enters  a  house  with  force  and 
violence,  the  person  whose  house  is  entered  may 
justify  turning  him  out  (asing  no  more  foixx) 
than  is  necessary),  without  making  a  previous 
request  to  him  to  depart ;  but  if  the  person 
enters  quietly  such  a  request  is  necessary  before 
he  can  be  turned  out.  Tullay  v.  Reed,  1  C.  & 
P.  6. 

Bequest  to  Besiit.]— A  declaration  alleged 
that  the  defendant  assaulted  the  plaintiff,  and 
seized  and  shook  the  plaintiff,  and  dragged  him 
about,  and  struck  him  many  blows,  by  means  of 
which  he  was  hurt  and  wounded,  and  so  con- 
tinued for  a  long  time,  to  wit,  one  week.  Plea, 
that  the  defendant  was  lawfully  possessed  of  a 
close,  and  a  gate  belonging  to  it.  and  the  plain- 
tiff, with  force  and  arms,  and  with  a  strong 
hand,  and  against  the  will  of  the  defendant, 
attempted  to  break  open,  and  did  thereby  un- 
lawfully break  open  the  gate,  and  in  breach  of 
the  peace  did  thereby  attempt  forcibly  to  enter 
and  unlawfully  trespass  upK)n  the  close,  and 
would  unlawfully  and  forcibly  have  effected 
such  attempt,  if  the  defendant  had  not  defended 
his  possession  ;  whereuix)n  he,  being  in  his  close 
during  the  attempt,  defended  his  possession,  and 
resisted  such  attempt ;  and,  because  he  could 
not  successfully  resist  without,  in  a  slight  degree, 
committing  the  trespasses,  he  did  a  little  un- 
avoidably commit  the  trespasses,  using  no  un- 
necessary force  : — Held,  that  the  trespass  on  the 
part  of  the  plaintiff  being  alleged  by  the  plea  to 
be  forcibly  made,  the  justification  was  sufficient, 
though  it  was  not  alleged  that  the  plaintiff  had 
been  requested  to  desist.  Polhinhom  v.  Wright, 
8  Q.  B.  197  ;  15  L.  J.,  Q.  B.  70  ;  10  Jur.  11. 


After  Treipass  to  Land.] — A  person  on  whose 
land  another  has  committed  a  trespass,  merely 
by  coming  upon  it,  and  is  going  away,  has  no 
right  to  seize  and  detain  him  in  order  to  compel 
him  to  give  his  address.  Ball  v.  Axteti,  4  F,  & 
F.  1019. 

Calling  in  Poliee.] — If  a  person  comes  into  a 
housC)  or  is  in  it,  and  makes  a  noise  and  disturbs 
the  peace  of  the  family,  although  no  assault  has 
been  committed,  the  master  of  the  house  may 
turn  him  out,  or  call  a  policeman  to  do  so.  Shuw 
V.  Ckairitie,  3  C.  &  K.  21. 

A.  went  to  the  house  of  B.  to  demand  a  debt, 
which  B.  said  iie  could  not  pay  ;  angry  words 
passed,  and  B.  told  A.  to  leave  his  house ;  this 

A.  refused  to  do  unless  be  was  paid.    Upon  this 

B.  sent  for  a  police  officer,  and  had  A.  locked  up 
in  the  watch-house  : — Held,  that  if  A.  was  making 
a  disturbance,  B.  would  have  been  justified  in 
turning  him  out  of  of  his  house,  but  that  he  was 
not  justified  in  imprisoning  him.  Green  v.  Bar^ 
tram,  4  C.  &  P.  308. 

To  a  declaration  for  assaulting  and  seizing  the 
plaintiff,  and  forcing  him  to  go  as  a  prisoner 
from  and  out  of  a  public-house  to  a  police- 
station,  it  is  a  good  justification,  that  the  defen- 
dant was  possessed  of  a  tavern,  that  the  plaintiff 
came  into  the  tavern  and  made  a  disturbance, 
and  assaulted  the  defendant  and  others  there, 
and  afterwards  stood  and  remained  in  the  high- 
way, near  and  opposite  to  the  door  of  the  tavern, 
and  made  a  disturbance  there,  and  used  menac- 
ing language  to  the  defendant  and  his  family, 
and  within  hearing,  and  that  by  reason  of  such, 
the  plaintiff's  conduct,  many  persons  congre- 
gated in  the  highway,  near  to  and  opposite  the 
house,  and  made  a  disturbance  and  not  in  the 
highway,  in  breach  of  the  peace,  and  to  the 
obstruction  of  the  defendant's  business,  and  of 
the  highway ;  and  that  at  the  time  of  the 
removal  after  mentioned,  the  plaintiff  persisted 
in  standing  and  making  the  disturbance ;  and 
by  reason  thereof  was  causing  people  to  congre- 
gate in  the  highway,  opposite  and  near  to  the 
house,  in  breach  of  the  peace,  and  to  the  obstruc- 
tion of  the  highway,  although  before  such 
removal  he  was  requested  by  the  defendant  to 
depart,  and  to  cease  from  making  the  disturb- 
ance ;  wherefore  the  defendant,  in  order  to  restore 
and  preserve  the  peace,  and  to  get  rid  of  the 
nuisance  so  occasioned  by  the  plaintiff,  gave  the 
plaintiff  in  charge  to  a  constable,  and  reqnii'ed 
him  to  remove  the  plaintiff,  and  deal  with  him 
according  to  law  ;  and  the  constable  thereupon 
removed  the  plaintiff,  and  took  him  to  the 
police-station,  and  detained  him  there,  to  be 
dealt  with  according  to  law,  and  examined  by  a 
justice  of  the  peace.  Webntcr  v.  Watts,  11  Q.  B. 
311  ;  17  L.  J.,  Q.  B.  73  ;  12  Jur.  243. 

And  see  Malicious  Pbosecution  and 
False  Imprisonment. 

In  Defence  of  Easement.] — To  an  action  for 
throwing  water  over  the  plaintiff's  apartment 
and  herself,  it  is  no  plea  that  the  plaintiff  was 
engaged  in  obstructing  an  ancient  window  of 
the  defendant's  house,  and  that  the  defendant 
threw  water  over  her  to  prevent  it.  Simpson  v. 
Morris,  4  Taunt.  821. 

Taking  to  nearest  Eighway.l— A  defendant 
justified  an  assault  in  defence  6t  the  possession 
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of  a  house  of  W.  de  W.,  and  by  his  command. 
New  assignment,  that  the  trespass  was  com- 
mitted oat  of  the  house,  "  to  wit,  in  and  upon  a 
bridge  in  a  farm,  called  Bengrove  Farm,  and  in 
two  gardens,  two  fields,  and  two  folds  of  and  in 
the  same  fiirm,  and  for  another  and  different 
purpose."  Plea  to  the  new  assignment,  that 
w .  de  W.  was  possessed  of  the  house,  and  also  of 
the  Yards,  fields,  and  folds  which  belonged  to 
the  noose,  and  were  adjacent  thereto ;  and  that 
the  trespass  newly  assigned  was  committed  in 
defence  of  the  possession,  by  removing  the  plain- 
tiff; and  that  the  defendant  "did  take  the 
plaintiff  by  the  nearest  and  most  direct  way  to 
a  public  highway  near  to  the  house,  as  he  law- 
fally  might  for  the  cause  aforesaid.**  It  was 
objected  that  the  plea  did  not  justify  taking 
the  plaintiff  to  the  highway,  as  it  did  not  shew 
that  it  was  necessary  to  do  so,  or  that  the  high- 
way adjoined  the  dwelling-house: — Held,  that 
the  plea  was  good,  as  it  intended  to  confess  a  tres- 
pass committed  on  the  bridge,  yards,  fields,  and 
folds,  and  to  justify  it  as  committed  in  defence 
of  the  possession  ;  that  with  these  the  removal 
tb  the  highway  had  no  necessary  connexion,  and 
might  be  treated  as  surplusage.  Uayllng  v. 
Okey  (in  error),  8  Ex.  631  ;  22  L.  J.,  Ex.  139  : 
17  Jur.  325— Ex.  Ch. 

Srideiiee — ^Possetiion.] — Assault  by  a  master 
Ob  his  servant.  Justification  of  molliter  manus 
to  remove  him  from  a  house  of  which  the 
master  was  possessed: — Held,  that  evidence  of 
another  servant  of  the  defendant's  having  the 
key  to  let  himself  in  to  work,  nobody  living  in 
the  house,  is  sufllclent  evidence  of  the  defen- 
dant's possession,  as  against  the  plaintiff,  to 
support  the  plea.  Uall  v.  DatU,  2  C.  &  P.  33. 
■  In  an  action  for  assault  and  battery,  the  de- 
fendant justified  on  the  ground  that  he  was  pos- 
sessed of  a  dwelling-house,  into  which  the  plain- 
tiff unlawfully  entered,  and  was  making  a  noise 
and  disturbance  therein  : — Held,  that  this  plea 
was  not  supported  by  proof  that  the  defendant 
held  two  rooms  in  the  house  in  question,  and  that 
the  plaintiff,  who  was  landlord  of  the  house, 
and  kept  the  key  of  the  outer  door,  had  unlaw- 
fully come  into  them,  and  made  the  disturbance 
complained  of.  Monki  v.  Dykex,  4  M.  &  W.  567  ; 
1  H.  &  H.  418. 

>^—  Shire  Hall.]— By  a  private  act  a  shire 
hall  was  vested  in  the  justices  of  the  peace  for 
the  county,  in  trust  to  allow  courts  of  justice  to 
sit  there,  and  to  permit  and  suffer  it  to  be  used 
for  such  other  public  purposes  as  a  major  part  of 
the  justices  in  sessions  should  direct.  The  hall 
had  always  been  used  for  the  holding  of  the 
county  musical  festivals ;  but  there  was  no  evi- 
dence that  the  justices  had  under  the  act  so 
Erected  it  to  be  used  : — Held,  that  the  stewards 
of  one  of  those  musical  festivals  had  such  a 
possession  of  the  hall  that  they  might  justify  the 
turning  out  an  intruder.  Thomas  v.  Marsh,  5 
C.  &  P.  696. 

— —  Oriokst  Oronnd.] — To  an  action  for  an 
assault,  the  defendant  pleaded  that  the  defen- 
dant and  twenty-one  other  persons  were  pos- 
sessed of  a  -close,  and  were  there  playing  a  law- 
ful game  of  cricket ;  that  the  plaintiff  was 
unlawfully  on  the  close,  and  unla^'fully  inter- 
rupted the  twenty-two,  whereupon  the  defen- 
dsmt,    for    himself    and  by  authority   of  the 


twenty-one  others,  requested  him  to  depart  from 
the  close,  and  desist  from  interrupting  their 
game,  and,  upon  his  refusal  so  to  do,  removed  him. 
The  facts  were,  that  the  defendant  and  ten 
others  of  the  club,  who  had  possession  of  the 
field  under  an  agreement,  and  eleven  of  a  strange 
club,  were  playing  on  the  field,  and  the  plaintiff 
interrupted  them  by  remaining  on  the  gp*ound 
when  requested  to  leave : — Held,  that  the  plea 
was  not  proved,  as  it  was  founded  on  the  right 
of  possession  of  the  twenty-two  in  the  close. 
Holmes  v.  Bagge,  1  El.  &  Bl.  782  ;  22  L.  J.,  Q. 
B.  301  ;  17  Jur.  1095. 

By  an  agreement  between  A.,  the  owner  of  a 
field,  and  a  committee  of  a  cricket  club,  A. 
agreed  to  let,  and  the  committee  to  hire,  a  close, 
to  be  used  as  a  cricket  ground  by  the  club,  and 
for  that  purpose  only ;  the  tenancy  to  be  de- 
terminable by  notice  in  writing  at  the  end  of 
any  season.  Declaration  for  an  assault.  Plea, 
justification  in  right  of  the  possession.  Replica- 
tion, that  the  plaintiff  and  the  defendant  were 
jointly  possessed : — Held,  that  proof  on  the  part 
of  the  plaintiff  of  the  agreement,  and  that  the 
plaintiff  and  the  defendant  were  both  members 
of  the  committee,  proved  the  issue.    Ih, 

Attempt  to  ^eot.] — If  the  defendant 


pleads  that  he  was  possessed  of  a  public-house, 
in  which  the  plaintiff  was  making  a  disturbance, 
and  that,  the  plaintiff  refusing  to  depart,  the 
defendant  laid  hands  on  him,  and  turned  him 
out,  this  plea  is  proved,  if  it  is  shewn,  that,  in 
consequence  of  the  plaintiff  refusing  to  go,  the 
defendant  assaulted  him,  with  a  view  of  turning 
him  out  of  the  house,  though  in  fact  the  defen- 
dant could  not  succeed  in  actually  turning  the 
plaintiff  out.  Moriarty  v.  Brooks,  6  C.  &  P. 
684. 

6.  Defencb  of  Possession  of  Goods. 

What  Justifiable.] — An  owner  of  goods  (or  his 
servants  acting  by  his  command)  which  are 
wrongfully  in  possession  of  another,  may  justify 
an  assault,  in  order  to  repossess  himself  of  them, 
no  unnecessary  violence  being  used.  Blades  v. 
Higgs,  10  C.  B.,  N.  8.  713  ;  30  L.  J.,  C.  P.  347  ; 
7  Jur.,  N,  S.  1289 ;  4  L.  T.  551. 

To  an  action  for  an  assault  and  battery,  the 
defendant  pleaded  that  he  was  possessed  of  a 
horse  and  gig,  which  were  upon  a  highway,  and 
that  the  plaintiff  seized  the  horse  and  gig,  and 
was  driving  them  away,  and  dispossessing  the 
defendant  of  them,  and  would,  in  breach  of  the 
peace,  have  dispossessed  him  of  them  ;  where- 
fore the  defendant  defended  his  possession,  and 
resisted  the  plaintiff's  endeavour,  and  in  so  doing 
committed  the  assault: — Held,  that  evidence 
which  shewed  that  the  plaintiff  seized  the  de- 
fendant's horse  for  the  purpose  merely  of  ob- 
taining his  name  and  address,  did  not  support 
the  plea,  Oaylard  v,  Morris,  3  Ex.  695 ;  18 
L.  J.,  Ex.  297. 

G.  Othkb  Justifications. 

(hrder  of  Parliament.] — To  a  claim  for  damages 
for  an  assault  committed  on  plaintiff,  a  member 
of  parliament,  whilst  attempting  to  enter  the 
House  of  Commons  for  the  purpose  of  taking 
his  seat,  the  defendant  pleaded  in  justification 
thereof  that  the  House  had  previously  resolved 
and  ordered  that  the  defendant  (one  of  its 
oflicers)  should  "  remove  the  plaintiff  from  the 
House  until   he  should  engage  not  further  to* 
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disturb  the  proceedings  of  the  House,"  and 
that,  acting  in  pui-suancc  of  such  order,  the 
defendant  resisted  and  removed  the  plaintiff : 
— Held,  on  demurrer,  that  the  plea  was  good. 
Bradlaugh  v.  Ei-skhiQ,  47  L.  T.  618 ;  31  W.  R.  365. 

Correcting  Pupil.]  7- A  music-master  of  a 
cathedral  is  not  justified  in  even  moderately 
beating  a  chorister  for  singing  at  a  catch  club ; 
though  such  singing  might  be  injurious  to  his 
performing  in  the  cathedral.  Xewma7i  v.  Ben- 
nett^ 2  Chit.  195.  See  Whiterburn  v.  Brooks,  2 
C.  &  K.  16. 

As  Xaster  of  Ship.] — To  a  count  for  assaulting 
the  plaintiff  on  board  a  ship  on  the  high  seas, 
and  forcing  and  compelling  him,  he  being  sick, 
to  stand,  and  remain  standing,  on  the  dedc,  for 
the  space  of  one  hour,  a  plea  justifying  the  forc- 
ing and  compelling  the  plaintiff  to  stand,  and 
remain  standing,  upon  the  deck,  is  bad,  as  being 
pleaded  to  that  which  i^  mere  matter  of  aggra- 
vation. Griffiths  v.  Dunnett,  7  M.  &  a.  1002  ;  8 
Scott,  N.  R.  836. 

Action  for  assaulting  the  plaintiff  and  putting 
him  in  irons,  and  imprisoning  him.  Plea,  that 
the  defendant  was  commander  of  a  ship  of  war 
on  the  high  seas,  and  that  the  plaintiff  was 
steward  of  the  ship,  and,  as  such  stewaixl,  the 
servant  of  the  defendant,  and  had  access  to  the 
defendant's  cabin,  and  the  charge  of  the  defen- 
dant's goods  there ;  that  moneys  of  the  defen- 
dant had  been  feloniously  stolen  out  of  a  desk 
in  the  cabin  upon  two  occasions ;  that  upon  each 
occasion  the  desk  had  been  clandestinely  opened 
by  means  of  a  key,  and  that  the  plaintiff  had 
access  to  and  could  have  obtained  the  key  of  the 
desk,  and  could  have  opened  the  same,  and  taken 
the  moneys  ;  that  the  defendant  believed  that 
no  other  person  had  or  could  have  obtained 
access  to  the  key  of  the  desk  without  the  know- 
ledge of  the  plaintiff  ;  whei'efore  the  defendant, 
having  good  and  probable  cause  of  suspicion, 
and  suspecting  the  plaintiff,  for  the  causes  afore- 
said, to  be  guilty  of  or  concerned  in  the  stealing 
of  the  moneys,  did,  as  commander,  put  him  in 
irons,  and  so  detain  him  (the  same  being  a 
reasonable  mode  of  detainer)  until  he  could 
examine  into  and  investigate  the  circumstances 
of  suspicion  against  the  plaintiff  according  to 
law : — Held,  that  the  plea  shewed  a  sufficient 
justification.  Bnrughton  v.  Jackson^  18  Q.  B. 
378  ;  21  L.  J.,  Q.  B.  265  ;  16  Jur.  886. 

Held,  also,  that  the  putting  in  irons  must  be 
taken  to  be  a  reasonable  mode  of  detainer ;  and 
that  if  there  was  excess  in  the  mode  of  detainer 
the  plaintiff  should  have  new  assigned.    Ih. 

A  count  alleged  that  the  defendant  assaulted 
the  plaintiff,  and  beat,  bruised,  pushed,  dragged, 
and  pulled  about,  kicked,  wounded  and  ill-treated 
him,  and  knocked  down  and  prostrated  him  on 
the  deck  of  a  vessel,  and  hit  and  struck  him 
numerous  blows.  Plea,  as  to  the  assaulting, 
beating  and  ill-treating  the  plaintiff,  a  justifica- 
tion as  captain  of  a  vessel  wherein  the  plaintiff 
and  other  persons  were  passengers,  and  that  the 
plaintiff  made  a  great  noise,  disturbance  and 
affray  on  board,  and  was  then  fighting  with  a 
certain  other  person,  *'  then  being  a  passenger  in 
and  on  board  of  the  vessel,  and  whose  name  was 
to  the  defendant  unknown,"  and  was  striving  to 
beat  and  wound  the  said  person ;  wherefore  the 
defendant,  for  the  preservation  of  the  peace,  and 
to  preserve  due  order  and  discipline  in  the  vessel, 


as  such  captain,  molllter  manus  imposuit : — 
Held,  that  the  allegation,  that  the  defendant 
knocked  down  and  prostrated  the  plaintiff  on 
the  deck,  was  alleged  in  the  declaration  as  a 
distinct  assault  from  the  others,  and  that  it  was 
not  covered  by  the  justification,  and  that  conse- 
quently, upon  proof  of  such  assault,  the  plaintiff 
was  entitled  to  damages.  Noden  v.  Johnson,  16 
Q.  B.  218  ;  20  L.  J.,  Q.  B.  95  ;  15  Jur.  424. 

As    Marshal    Xoeping   Order.  J — One  of  the 

marshals  of  the  city  of  London,  whose  duty  it 
was,  on  the  day  of  a  public  meeting  in  the . 
Guildhall,  to  see  that  a  passage  was  kept  for  the 
transit  to  the  carriages  of  the  members  of  the 
corporation  and  others,  directed  a  person  in  the 
front  of  the  crowd  at  the  entrance  to  stand  back, 
and,  on  being  told  by  him  that  he  could  not  for 
those  behind  him,  struck  him  immediately  on 
the  face,  saying  that  he  would  make  him : — ■ 
Held,  that  in  so  doing  the  marshal  exceeded ' 
his  authority,  and  that  he  should  have  confined 
himself  to  the  use  ot  pressure,  and  should  have 
waited  a  short  time  to  afford  an  opportunity  for 
removing  the  party  in  a  more  peaceable  way, 
Imason  v.  Cope,  5  C.  &  P.  193. 

7.  Evidence  and  Pleading. 

Evidenoe  in  Xitigatioii  of  Damages.] — In  an 

action  for  an  a&sault,  though  the  defendant  has- 
not  pleaded  a  justification,  he  may  extract  evi- 
dence in  mitigation  of  damages  in  the  cross-eiuL* 
mination  of  the  plaintiff's  witnesses.  Moore  v. 
Adam,  2  Chit.  198. 

A.  having  written  a  novel,  B.  published  a  libel 
on  A.  in  the  form  of  a  critique  on  the  novel,  for 
which  A.  beat  him  ;  B.  brought  an  action  for  the 
assault,  and  A.  a  cross  action  for  the  libel : — 
Held,  that,  in  the  action  for  the  assault,  the 
libel  might  be  given  in  evidence  in  mitigation  . 
of   damages,  although  it  was  the   subject  of. 
another  action  ;  but  that  being  so,  the  defendant  > 
ought  not  to  derive  much  advantage  from  it  li^ 
diminishing  the  damages.    Fraser  v.  Berkeley^ 
7  C.  &  P.  621 ;  2  M.  &  Rob.  3. 

Of  Facts  in  Dispute.] — In  an  action  by  hus* 
band  and  wife,  in  which  they  declared  that  the 
defendant  drove  a  chaise  against  another  chaise, 
in  which  the  wife  was  riding,  whereby  she  was 
thrown  out  and  sustained  an  injury  : — ^Held, 
that  it  was  unnecessary  to  state  to  whom  the 
plaintiff^s  chaise  belonged  at  the  time  the  acci- 
dent happened.  Hopper  v.  Reeve,  1  Moore,  407 ', 
7  Taunt.  698.  And  see  Howard  v.  Peetc,  2  CUU 
316. 

A  party,  consisting  of  the  defendant  and 
others,  hired  for  a  day's  excursion  a  carriage  and 
post  horses  driven  by  postillions,  who  were  the 
servants  of  the  owner  of  the  horses.  The  defen- 
dant rode  upon  the  box.  The  postillions,  in 
endeavouring  to  force  their  way  into  a  line  of 
carriages,  overturned  a  gig  and  seriously  injured 
the  plaintiff,  who  was  in  the  gig.  The  defen- , 
dant,  at  the  time  and  afterwards,  held  himself 
out  as  responsible  for  the  accident,  and  used 
expressions  shewing  that  he  had  a  control  over . 
the  postillions  at  the  time  it  happened  : — Held, 
that  he  was  liable  in  trespass.  M^Lavghlin  v. 
Pryor,  4  M.  &  G.  48  ;  4  Scott,  N.  R.  655. 

It  is  competent  for  the  jury  to  consider  the 
words  which  the  defendant  used  subsequently  to 
the  trespass,  in  coming  to  the  conclusion  whether 
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he  was  a  joint  tre8}>as8er  with  those  actually 
committing  the  mischief.  M^'Langhlin  v.  Pryor, 
4  Scott,  N.  R.  655  j  Car.  &  M.  354  ;  4  M.  &  G. 
48. 

Pleading.] — ^A  plaintiff  declared  for  an  assault 
in  seizing  and  laying  hold  of  him,  pulling  and 
dragging  him  about,  striking  him,  forcing  him 
out  of  a  field  into  and  through  a  pond,  and  then 
imprisoning  him  ;  a  plea  justifying  the  assault- 
ing, seizing,  and  laying  hold  of  the  plaintiff,  and 
pulling  and  dragging  him  about,  is  no  sufficient 
answer  to  the  entire  charge  in  the  declaration. 
Bush  V.  Barlu^r,  4  M.  &  Scott,  588  ;  1  Bing. 
N.  C.  72. 

An  assault  ex  ri  termini  excludes  consent; 
therefore,  a  plea  of  leave  and  licence  to  a  decla- 
ration charging  an  assault  amounts  to  not  guilty. 
diristojfJterson  v.  BarCj  11  Q.  B.  473  ;  17  L.  J., 
Q.  B.  109  ;  12  Jur.  374. 

A  plea  of  son  assault  admits  the  assault.  Hay 
Y.  Kitchen,  1  Wils.  171. 

In  an  action  of  assault  add  battery,  to  whicli 
the  defendant  pleads  this  plea,  the  plaintiff  may, 
under  a  replication  joining  issue  on  the  pica, 
and  without  replying  excess,  shew  that  although 
he  struck  the  first  blow  the  defendant  was  guilty 
of  excess.  J)ea7i  y.  Taylor^  11  Ex.  68.  But  see 
cohtrik,  Rimmer  v.  llimnier,  16  L.  T.  238. 

A.  and  B.  were  chaiged  jointly  and  in  one 
count  with  assault,  battery,  and  imprisonment 
of  the  plaintiff.  A.  pleaded  a  justification  as  a 
justice  of  the  peace.  Trespasses,  including  an 
assault,  battery,  and  imprisonment,  were  proved 
to  have  been  done  by  A.  and  B.  jointly,  and 
afterwards  on  the  same  day  another  imprison- 
ment, but  without  an  actual  battery,  done  by  A. 
alone,  to  which  last  the  justification  alone  ap- 
plied— Held,  that  no  new  assignment  was  neces- 
sary and  that  the  judge  was  right  in  telling  the 
jury  to  confine  their  attention  to  the  joint 
trespass  only.  Kearm-y  v.  TottenJiam,  15  W.  R. 
1020. 

In  an  action  for  an  assault  it  is  com|)etent 
to  the  defendant  to  give  evidence  of  an  assault 
by  the  plaintiff,  without  a  plea  of  son  assault 
demesne.  Syert  v.  Chajfman,  2  C.  B.,  N.  S, 
438. 

II.    TO  LANDS. 

1.  What  Amounts  to. 

In  General.] — Qusere,  whether  it  is  a  trespass 
to  pass  over  land  in  a  balloon.  Kmiyon  v. 
I/art,  6  B.  &  S.  249  ;  34  L.  J.,  M.  C.  87  ;  11 
Jur.,  N.  S.  602  ;  11  L.  T.  733  ;  13  W.  R.  406. 

The  owner  of  two  contiguous  houses  in  the 
city  of  London  oonveyed  one  of  them  to  B.  by  a 
deed  which  correctly  marked  out  on  a  plan  the 
ground  site  of  the  house  conveyed.  Over  this 
site  there  projectcd*on  the  first  floor  a  room  of 
the  owner  s  house,  which  was  supported  by  the 
other  house  : — Held,  that  the  right  to  the  vertical 
column  of  air  over  the  projection  was  deter- 
mined by  the  ground  site,  and  hence  belonged 
not  to  the  owner,  but  to  B.  Corhett  v.  Iltll, 
9  L.  R.,  Bq.  671  ;  39  L.  J.,  Ch,  547  ;  22  L.  T. 
263. 


ChDitting  Trees  or  Taking  KineraU  in  Copy- 
holdf.] — In  an  ordinary  estate  of  copyhold  the 
property  in  the  trees  and  minerals  is  in  the 
loitl,  the  possession  in  the  copyholder.  If  a 
stranger  or  the  lord  cuts  trees  or  takes  minerals. 


the  copyholder  can  maintain  trespass.  EarMvy 
V.  Granville,  3  Ch.  D.  826  ;  45  L.  J.,  Gh.  669  ; 
34  L.  T.  609  ;  24  W.  R.  528. 

Pereolation  of  Water  from  Soil  plaeed  against 
Wall.] — A  statement  of  claim  alleged  that  the 
defendants  deposited  on  their  land  and  against 
a  wall  of  the  defendants,  adjoining  the  house  of 
the  plaintiff,  a  large  quantity  of  soil,  clay,  &c., 
thereby  raising  the  surface  of  the  defendiants* 
land  above  that  of  the  land  on  which  the  plain- 
tiff's house  was  built ;  and  that  the  plaintiff's 
house  was  consequently  injured  by  the  percola- 
tion of  water  through  the  defendants'  wall : — 
Held,  that  the  statement  shewed  a  good  cause  of 
action.  Uurdman  v.  North  Easterti  Bailivay 
Campany,  3  C.  P.  D.  168  ;  47  L.  J.,  C.  P.  368  ; 
38  L.  T,  339  ;  26  W.  R.  489. 

Entry  to  Bepair  Befsnees  of  Port.] — To  an 

action  for  entering  the  plaintiff's  close,  called 
the  manor  of  S.,  the  defendant  pleaded,  that 
from  time  immemorial,  there  has  been,  and  still 
is,  a  public  port,  partly  within  the  manor,  and 
also  in  a  river,  which  has  been  a  public  and 
common  navigable  river  from  time  immemorial ; 
and  that  there  is  in  that  part  of  the  port  which 
is  within  the  manor,  an  ancient  work  or  erection, 
belonging  to  the  port,  necessary  for  the  preser^'a- 
tion  .of  the  same,  and  for  the  safety  and  conve- 
nience of  the  ships  resorting  thereto  ;  that  the 
work  being  damaged  and  in  decay,  it  became 
necessary  that  the  work  should  be  repaired,  but 
that  the  plaintiff  did  not  nor  would  repair  the 
same,  but  wholly  neglected  so  to  do  ;  wherefore 
the  defendant  entered  and  repaired  it ;  and  a 
verdict  having  been  found  for  the  defendant : — 
Held,  that  the  plaintiff  was  entitled  to  judgment^ 
notwithstanding  the  finding,  inasmuch  as  it  did 
not  state  that  immediate  repairs  were  necessary, 
or  that  any  persons  bound  to  do  so  had  neglected 
to  repair  after  notice  had  been  given  them  for 
that  purpose,  or  that  a  reasonable  time  for  re- 

S airing  the  same  had  elapsed,  or  that  the  dcfen- 
ant  had  occasion  to  use  that  port ;  and  it  was 
doubtful  whether  the   plea  would  have  been 
good,  even  had  it  contained  those  allegations.^ 
Lonsdale  (JSarl)  v.  Nelson,  3  D.  &  R.  556  ;  ^' 
B.  k  C.  302. 

Landlord  Entering  on  Premises  to  Bepair.  j^A 
lessor  who,  in  the  absence  of  express  power  la 
the  lease,  enters  upon  the  demised  premises  to> 
repair  them  on  breach  of  the  lessee's  covenant  ta 
repair,  even  though  under  a  superior  lease  the 
lessor  is  liable  to  forfeiture  for  non-repair,  and, 
though  he  enters  by  leave  of  weekly  sub-tenants,^ 
commits  a  trespass  which  will  be  restrained  by 
injunction.  Stock^^r  v.  Planet  Building  Society r 
27  W.  R.  877— C.  A. 

Fozlinnting.] — A  person  is  not  justified  in 
entering  the  land  of  another  against  his  will  for 
the  purpose  of  foxhunting.  Sundry  y.  Felt- 
Imm  (1  T.  R.  334)  discussed.  Paul  v.  Summer- 
hayes,  4  Q.  B.  D.  9  ;  48  L.  J.,  M.  C.  33  ;  39  L.  T» 
574  ;  27  W.  R.  215. 

By  Animal.] — The  defendants'  horse  having 
injured  the  plaintiff's  mare  by  biting  and  kick- 
ing her  through  the  fence  separating  the 
plaintiff's  land  from  the  defendants'  : — Held^ 
that  there  was  a  trespass  by  the  act  of  the 
ddEendants'  horse,  for  wnich  the  defendants  were 
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Hable,  apart  from  any  question  of  negligence  on 
their  part : — Held,  secondly,  that  the  damage  to 
the  plaintiffs  mare  was  not  too  remote.  Mlis 
V.  Loftus  Iran  Company,  10  L.  R.,  C.  P.  10  ;  44 
L.  J.,  C.  P.  24  ;  31  L.  T.  483  ;  23  W.  R.  246. 

An  ox  belonging  to  the  defendant,  and  while 
being  driven  by  his  servants  through  the  streets 
of  a  country  town,  entered  the  plaintiffs  shop, 
which  adjoined  the  street,  through  the  open 
doorway  and  damaged  his  goods.  No  negligence 
on  the  part  of  the  persons  in  charge  of  the  ox 
was  proved : — Held,  that  the  defendant  was 
not  liable.  Tillett  v.  Ward,  10  Q.  B.  D.  17  ;  62 
L.  J.,  Q.  B.  61 ;  47  L.  T.  546  ;  31  W.  R.  197  ;  47 
J.  P.  438. 

Juitifioation  nnder  Procett.]  —  In  an  action 
for  breaking  and  entering  the  plaintiffs  close 
and  taking  his  goods,  the  defendant  may  justify 
nnder  a  sufScient  legal  process  if  he  had  it  in 
&ct  at  the  time,  although  he  declared  then 
that  he  entered  for  another  cause.  Crotcther 
V.  Bamshottom,  7  T.  R.  654. 

Forcible  Entry.] — An  attempt  to  eject  by  force 
a  person  having  a  legal  title  to  land  brings  the 
person  who  makes  it  within  the  provisions  of 
the  statute  against  forcible  entry,  though  the 
possession  of  the  person  having  such  legal  title 
has  only  just  commenced,  though  he  may  himself 
have  obtained  it  by  forcing  open  a  lock,  though 
his  ejection  has  not  been  niade  by  a  "multitude  *' 
of  men,  nor  attended  with  any  great  use  of  vio- 
lence, and  though  the  person  who  attempts  to 
eject  him  may  even  set  up  a  claim  to  the  posses- 
sion of  the  land.  Lincti  v.  Ttlford,  13  Cox,  C.  C. 
226  ;  1  App.  Cas.  414  ;  45  L.  J.,  Ex.  613  ;  35  L.  T. 
69.    Reversing  Ex.  Ch.  31  L.  T.  90. 

But  damages  cannot  be  recovei'ed  for  such 
forcible  entry,  which  is  an  indictable  offence. 
Seddall  v.  Mattland,  17  Ch.  D.  174  ;  50  L.  J., 
Ch.  401  ;  44  L.  T.  248  ;  29  W.  R.  484. 

And  see  Edwick  v,  Ifawltes,  jfoft,  col.  123  and 
Cbiminal  Law. 

Mortgage — ^Defitnlt  in  Payment — Beisnre  by 
Agent.] — The  respondent  mortgaged  a  sheep  run 
to  the  appellant.  The  deed  fixed  no  time  for  the 
repayment  of  the  money,  but  only  stipulated 
that  if  the  mortgagor  should  make  default  in 
payment  of  the  amount  on  demand,  the  mort- 
gagee should  be.at  liberty  to  enter.  It  appeared 
from  the  covenants  in  the  deed  that  it  was  the 
intention  of  the  parties  that  the  mortgagor  should 
i*emain  in  possession  until  default  was  made ; 
but  there  was  no  express  stipulation  to  that 
effect.  During  the  absence  of  the  respondent 
the  appellant  sent  an  agent  to  the  station  with  a 
demand  in  writing  for  repayment,  which  was 
served  on  the  respondent's  wife,  and  in  default 
of  payment  the  appellant's  agent  immediately 
took  possession  of  the  run  and  the  sheep  on  it : — 
Held,  that  as  the  respondent  had  no  opportunity 
of  inquiring  into  the  truth  of  the  agent's  state- 
ment, there  was  no  default  which  justified  the 
appellant  in  entering  into  possession  and  seizing 
the  property,  and  that  the  respondent  was  en- 
titled to  substantial  damages.  Moore  v.  Slielley, 
8  App.  Cas.  285 ;  52  L.  J.,  P.  C.  35 ;  48  L.  T. 
918— P.  C. 

Erecting  Hoarding.] — The  plaintiff  was  the 
owner  in  fee  of  a  cottage,  the  defendant  owned 
some  land  immediately  adjoining.    The  plaintiff 


alleged  that  the  defendant  had  erected  on  the 

Elaintiff's  land  a  hoarding  on  poles  in  order  to 
lock  out  the  access  of  light  to  a  window  in  the 
cottage,  and  had  in  so  doing  committed  a  trespass. 
The  plaintiff  also  allege(l  that  the  poles  and 
hoarding  produced  a  rattling  and  creaking  noise 
which  was  an  intolerable  nuisance  to  the  plaintiff 
and  his  tenants.  The  plaintiff  claimed  an  in- 
junction to  restrain  the  trespass  and  the  nuisance. 
At  the  trial  it  vnts  proved  that  the  cottage  was  in 
the  occupation  of  a  weekly  tenant  of  the  plain- 
tiff, who  was  not  a  pai'ty  to  the  action.  There 
was  no  evidence  that  the  acts  of  the  defendant 
had  caused  any  diminution  of  value  of,  or  other 
injury  to,  the  reversion  : — Held,  that  the  poles 
and  hoarding  not  being  of  such  a  character  as  to 
injure  the  reversion,  the  plaintiff  could  not  main- 
tain an  action  for  trespass  nor  obtain  an  injunc- 
tion. Cooper  V.  Crahtree,  20  Ch.  D.  689  ;  51  L. 
J.,  Ch.  585  ;  46  L.  T.  573  ;  30  W.  R.  579— C.  A. 

—  Other  ObftAo)et.] — Trespass  is  the  proper 
remedy  for  nailing  a  board  so  as  to  overhang  the 
plaintiffs  close.  P^ichering  v.  liudd,  4  Camp. 
219  ;  1  Stark.  56. 

So,  for  the  continuance  of  an  act  (as  driving 
hold-fasts)  for  which  trespass  lies,  and  in  which 
foim  of  action  the  plaintiff  has  before  recovered. 
Lawrtmce  v.  Ohee,  1  Stark.  22. 

Pulling  down  Inhabited  Hoaee.] — Where  a 
house  has  been  unlawfully  erected  on  a  common, 
a  commoner  whose  enjoyment  of  the  common  is 
interrupted  by  it  may  pull  it  down.  Perry  v, 
Fitzlwtce,  8  Q.  B.  757  ;  15  L.  J.,  Q.  B.  239  ;  10 
Jar.  799. 

But  he  is  not  justified  in  pulling  it  down  if 
there  are  persons  in  it  at  the  time.    lb. 

If  a  mere  stranger  erects  a  building  upon  land 
belonging  to  another,  the  owner  of  the  land  is 
justified  in  pulling  down  the  building  for  the 
purpose  of  ejecting  the  intruder,  and  the  fact  of 
the  latter  being  at  the  time  in  the  building  will 
not  be  any  ground  for  maintaining  an  action  of 
trespass  against  the  real  owner.  Burling  v.  Beed, 
11  Q.  B.  904  ;  19  L.  J.,  Q.  B.  291 ;  14  Jur.  395. 

A  commoner  may  pull  down  a  building  wrong- 
fully erected  upon  the  common,  and  which  pre- 
vents his  exercising  his  right  as  fully  as  he  other- 
wise might,  provided  he  docs  no  unnecessary 
damage.  Baries  v.  Williams,  16  Q.  B.  546  ;  20 
L.  J.,  Q.  B.  330  ;  15  Jur.  752. 

A  declaration  alleged  that  the  defendant  en- 
tered a  dwelling-house  and  land,  which  dwell- 
ing-house was  actually  inhabited  by  the  plaintiff 
and  his  family,  and  in  which  he  was  ;  and  whilst 
the  plaintiff  was  therein,  pulled  down  and  de- 
stroyed the  dwelling-house  and  the  fixtures- 
therein,  and  assaulted  the  plaintiff  therein, 
and  ejected  and  expelled  him  and  his  family 
therefrom  ;  and  seized,  converted,  and  destroyed 
the  materials  of  the  house.  The  defendant 
pleaded,  as  to  the  entering,  pulling  down,  and  de- 
stroying the  house  and  fixtures  therein,  and  seiz- 
ing the  materials,  that  he  was  entitled  to  common 
of  pasture  over  the  land  ;  and  because  the  house 
was  wrongfully  erected  on  the  land,  so  that  with- 
out pulling  it  down  he  could  not  use  or  enjoy  the 
common  of  pasture  in  so  ample  and  beneficial 
manner  as  he  otherwise  would  and  ought  to  have 
done,  he  necessarily  and  unavoidably  committed 
the  trespasses,  doing  no  unnecessary  damage  : — 
Held,  that  the  plea  was  bad,  since  the  defendant 
was  not  justified  in  pulling  down  the  house  when 
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the  plaintiff  and  his  family  were  in  it.    Jbyies  v. 
JoneSf  1  H.  &  C.  1  ;  31  L.  J.,  Ex,  506. 

Begaining  Possesiion  of  Property.] — Trespass 
for  entering  the  plaintiff's  close :  a  plea  that 
oertain  goods  of  the  defendant  were  there,  and 
he  entered  to  take  them,  doing  no  unnecessary 
damage,  is  ill.    Anthony  y.  Haney,  8  Bing.  186; 

1  M.  &  Scott.  300. 

Bat  if  a  party  takes  the  goods  of  another,  and 
places  them  upon  his  own  land,  the  owner  may 
enter  that  land  for  the  purpose  of  rctaJcing  them, 
without  making  himself  liable  in  trespass.  Pa- 
trich  V.  Colerick,  3  M.  &  W.  483. 

If  A.  wrongfully  places  goods  in  B.'s  building, 
B.  may  lawfully  go  upon  A.'s  close  adjoining  the 
building,  for  the  purpose  of  removing  and  deposit- 
ing the  goods  tnere  for  A.'s  use,  and  trespass 
quare  clausum  f regit  will  not  lie.  Rea  v.  Shewardy 

2  M.  &  W.  424. 

To  an  action  for  breaking  and  entering  a  yard, 
the  court  allowed  the  defendant  to  plead  that  he 
went  there  for  the  purpose  of  viewing  a  mare  be- 
longing to  him,  which  had  been  recently  stolen, 
and  was  then  in  a  stable  within  the  yard.  Webb 
V.  Beavan,  7  Scott,  N.  R.  936  ;  6  M.  &  G.  1055. 

To  proTent  Murder.] — A  private  person  may 
justify  breaking  and  entering  the  plaintiff's  house, 
and  imprisoning  his  person,  so  that  he  may  pre- 
vent him  from  committing  murder  on  his  wife. 
Hancock  v.  Baker,  2  B.  &  P.  260. 

Police  Offleer— Open  House.]— A  police  officer, 
hearing  a  noise  in  a  public-house  at  one  o'clock 
in  the  night,  entered  the  house,  the  door  being 
open  : — Held,  that  this  was  not  a  trespass.  Rex 
V.  Smith,  6  C.  &  P.  136, 

Authority  of  Agent  to  Commit.] — ^A  local 
board  employed^  B.  to  manage  its  sewage  farm. 
He  had  general  powers  of  management,  and  was 
hot  interfered  with  by  the  boafi.  Thinking  to 
do  good  to  the  farm  under  his  management,  and 
to  the  neighbourhood,  by  widening  and  straight- 
ening a  stream,  he  cut  away  the  plaintiff's  land  on 
the  bank  : — Held,  that  the  board  was  not  liable 
for  the  trespass  so  committed,  inasmuch  as  the 
autl^ority  given  to  B.  was  confined  to  the  farm, 
and  he  was  acting  entirely  beyond  the  scope  of 
such  authority  when  he  went  off  the  farm  and 
damaged  the  land.  Bolingbroke  {Lord)  v.  Swin- 
don  New  Town  Local  Board,  9  L.  R.,  C.  P.  575  ; 
43  L.  J.,  C.  P.  575  ;  30  L.  T.  723 ;  23  W.  R.  47. 
And  see  Master  and  Servant — Principal 
AND  Agent. 

Committed  Abroad.] — Trespass  will  not  lie  in 
this  country  for  entering  a  house  in  Canada. 
BouUon  V.  Matthews,  4  T.  B.  503. 

In  pursuit  of  Game.] — See  Game. 

To  IGneralB.]— i&0  Mines  and  Mineealsi, 

To  Fishery.]— iS^6'  Fish. 

Where  Way  Foundrons.]— iS^^  Way. 

2,  Who  mat  Maintain. 
a.  In  Oeneral. 
Occnpaney.] — Mere  prior  occupancy  of  land, 


however  recent,  gives  a  good  title  to  the  occupier, 
whereupon  he  may  recover  against  all  the  world, 
except  such  as  can  prove  an  older  and  a  better 
title  in  themselves.  Catteris  v.  Cowper,  4  Taunt. 
547. 

Semble,  that  the  daughter,  or  even  a  female 
servant  of  the  occupier  of  a  house,  has  such  a 
possession  of  her  bed-room  as  will  enable  her  to 
maintain  trespass  against  a  person  who  wrong- 
fully forces  himself  into  it  while  she  is  in  bed. 
Lewis  V.  Ponrford,  8  C.  &  P.  687. 

Proof  that  the  plaintiff  was  in  separate  pos- 
session of  two  rooms  of  a  house,  is  sufficient  to 
satisfy  an  allegation  that  he  was  in  possession  of 
the  messuage.  Fenn  v.  Grafton,  2  Bing.,  N.  C. 
617  ;  3  Scott,  56  ;  2  Hodges,  58.  See  Monks  v. 
Dykes,  4  M.  &  W.  567. 

The  actual  possession  of  crown  lauds,  under  a 
parol  licence  from  the  crown,  entitles  the  party 
in  possession  to  maintain  trespass  against  a 
wrongdoer.  Harper  v.  C/uirlestcorth,  6  D.  &  B. 
572  ;  4  B.  &  C.  574. 


For  Limited  Purpose.] — ^Where  contrac- 


tors for  making  a  navigable  canal  erected  a  dam 
composed  of  piles  and  earth,  with  the  consent  of 
the  owner  of  the  soil,  for  the  purpose  of  com- 
pleting their  work  : — Held,  that  they  might 
maintain  trespass  against  the  defendants  as 
wrongdoers,  for  breaking  and  destroying  the 
same.  Dyson  v.  Colliek,  1  D.  &  B.  225  ;  5  B.  & 
A.  600. 

The  proprietor  of  land  agreed  to  grant  leases 
to  the  defendant  of  certain  nouses  which  he  had 
undertaken  to  build  on  the  land ;  the  defendant 
to  hold  the  land  and  premises  for  eighty  years, 
yielding  therefor  400^.  a  year  rent,  and  to  build 
a  wall  all  along  the  west  side  of  the  land  ;  the 
landlord  to  have  a  right  of  way  over  the  streets 
between  the  houses.  The  defendant  entered,  paid 
rent,  built  houses,  and  obtained-  leases  of  the 
houses  as  fast  as  they  were  built : — Held,  that  he 
was,  under  these  circumstances,  in  possession  of 
the  soil  between  the  houses,  and  that  the  land- 
lord could  not  maintain  an  action  against  him 
for  erecting  a  wall  on  the  west  side  of  the  land, 
across  the  end  of  one  of  the  streets.  Alexander 
V.  Bonnin,  4  Bing.  N.  C.  799  ;  6  Scott,  611  ;  1 
Am.  337. 

Where  A.  was  seised  in  fee  of  a  close  upon 
which  the  burgesses  of  a  borough  had  a  right, 
during  a  portion  of  the  year,  to  depasture  their 
cattle,  and  had,  during  that  period,  exclusive 
possession  of  the  close : — Held,  that  A.  might 
maintain  an  action  against  a  party  who,  during 
that  period,  committed  a  trespass  in  the  subsoil 
by  digging  holes,  but  not  against  any  one  who, 
during  that  period,  merely  rode  over  the  close. 
Cox  V.  Glue,  5  C.  B.  533 ;  17  L.  J.,  C.  P.  162 ;  12 
Jur.  185. 

Katnre  of  Title.] — D.  and  H.  agreed  between 
themselves,  in  writing,  to  purchase  lands  then 
in  the  market.  By  this  agreement  D.  was  to 
have  the  surface  at  three-fourths,  and  H.  the 
minerals  at  one-fourth  of  the  whole  purchase- 
money.  H.  afterwards  entered  into  a  contract 
with  the  owner  of  the  lands  to  purchase  them 
from  him.  The  lands  were  duly  conveyed  to  D. 
by  the  owner,  H.  being  a  party  to  the  purchase 
deed,  and  executing  a  release  of  all  his  interest 
in  the  lands  to  D.  Afterwards,  by  an  indenture 
of  the  12th  July,  1834,  D,  granted,  bargained  and 
sold  to  H.,   his  executors,  administrators,  and 
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a&signs,  all  the  minerals  lying  under  the  lands, 
u{X)u  terms  substantially  the  same  as  those  con- 
tained in  the  previous  agreement  between  D.  and 
H.  The  indenture  of  the  12th  July,  1834,  was 
not  inrollcd  as  a  bargain  and  sale,  and  there  was 
no  livery  of  seisin  to  make  it  operate  as  a  feofif- 
ment.  There  were  seven  seams  of  coal  and 
minerals  lying  under  the  lands,  and  soon  after 
the  execution  of  the  deed,  H.  began  to  work  and 
get  the  coal  under  the  lauds,  and  continued  so 
to  do  between  1835  and  1844.  He  did  not,  how- 
ever,  go  below  the  two  first  seams  of  coal,  and 
on  his  ceasing  to  work  in  1844,  H.  left  tramways, 
implements,  ^c,  in  the  tunnels  and  levels  he  had 
inadc.  In  1855,  H.,  by  deed,  conveyed  the 
minerals  (except  the  two  first  or  upper  seams), 
with  power  to  dig  for  and  get  the  coal,  to  the 
plaintiffs,  who  shortly  afterwards  entered,  and 
bored  down  below  the  two  first  seams,  in  order 
to  try  for,  but  they  did  not  work,  the  coal.  D. 
died  in  1848,  and  in  1857  his  devisee  and  heir- 
at-law,  by  deed,  granted  the  lands  (except  the 
coal  thereunder  theretofore  sold  and  conveyed  to 
H.)  to  S.,  subject  as  to  the  beds  of  coal  under 
the  same  to  the  indenture  of  the  12th  July,  1834. 
In  1872  S.  granted  a  lease  of  the  coal  under  the 
lands  to  the  defendants,  and  they  entered  and 
worked,  and  got  coal  under  the  lease  in  1872.  On 
the  first  of  January,  1873,  the  surviving  trustee 
for  sale  of  D.  granted  and  confirmed  unto  S.  and 
his  heirs,  all  the  scams  and  beds  of  coal  lying 
under  the  lands,  subject  to  such  right  or  interest 
as  legally  passed  to  H.,  his  executors,  adminis- 
trators or  assigns,  under  the  indenture  of  the  12th 
July,  1834.  H.  died  in  1861  :— Held,  that  the 
plaintiffs,  through  H.,  had  sufficient  possession 
of  all  the  seams  of  coal  to  entitle  them  to  main- 
tain trespass  against  the  defendants,  who  were 
mere  wrongdoei-s,  for  intruding  upon  the  plain- 
tiff's mines.  Low  Moor  Company  v.  Stanley  Coal 
Company t  34  L.  T.  186— C.  A.  Affirming  33  L. 
T.  436. 

Mortgagee  ont  of  Pouefiion.]— Trespass  will 
not  lie  against  the  occupier  of  land  at  the  suit 
of  a  mortgagee,  who  has  never  been  in  actual 
possession,  or  been  seised  of  the  land,  and  has 
not  obtained  a  judgment  in  ejectment  either  by 
default  or  by  verdict,  and  therefore  he  cannot 
in  such  cate  waive  the  tort  and  maintain  an  action 
for  use  and  occupation.  Turner  v.  CameronU 
Coalbrook  Steam  Coal  Company^  5  Ex.  932  ;  20 
lie  J.,  £x.  71. 

Lesaeee.] — The  tenant  of  a  mortgagor,  whose 
tenancy  was  creatal  after  the  mortgage,  and  has 
never  been  recognized  by  the  mortgagee,  cannot 
maintain  trespass  against  the  mortgagee  for  enter- 
ing and  distraining  on  the  land  under  the  powers 
of  the  mortgage.  Oibbg  v.  CruiluthanJt,  8  L.  R., 
C.  P.  454  ;  42  L.  J.,  C.  P.  273  ;  28  L.  T.  735 ;  21 
W.  B.  734. 

An  entry  is  not  necessary  to  the  vesting  of  a 
term  of  years  in  the  lessee,  but  for  the  purpose  of 
maintaining  an  action  of  trespass  the  lessee  must 
enter,  since  that  action  is  founded  on  the  actual 
possession.  UarrUon  v.  JBlackhwrn,  17  0.  B.,  N. 
S.  678. 

Lesiori.] — A  person  legally  entitled  to  land, 
having  entered  without  making  any  formal  de- 
claration of  his  entry,  may  maintain  trespass 
against  a  person  wrongfully  in  possession  at  the 
time  of  entry,  and  continuing  in  such  pos9Q3sion 


afterwards.  .  Butcher  v.  Bntclicr,  7  B,  &  C.  399  : 
1  M.  &  £.  220. 

A  lessor  having  entered  at  the  expiration  of 
the  term,  may  sue  in  trespass  persons  claiming 
under  the  late  tenant  as  well  as  the  late  tenant 
himself.  Iley  v.  MoorJiouse,  8  Scott,  156 :  6  Bing. 
N.C.52. 

Ezeeutor.] — ^An  executor  can  maintain  tres- 
pass for  injury  to  a  chattel  real  of  his  testator 
done  in  the  testator's  lifetime.  JIane  v.  HamiU 
ton,  9  Ir.  B.,  C.  L.  15. 

Heir.]  —  After  entry  by  an  heir-at-law,  his. 
right  of  possession  relates  back  to  the  time  his 
legal  right  to  enter  accrued,  so  as  to  enable 
him  to  support  an  action  against  a  wrongdoer 
for  a  trespass  committed  at  a  time  antecedent 
to  the  entry.  Barnett  v.  Guildford  iEarl),  11 
Ex.  19  ;  24  L.  J.,  Ex.  281  ;  1  Jur.,  N.  S.  1142. 

It  makes  no  difference  in  this  respect  that 
the  wrongdoer  is  an  abator,  and  the  cases  in 
which  a  contrary  doctrine  is  laid  down  are  not 
law.    lb, 

Tenaat  for  Life.]^\Vhere  the  interest  of  A.,. 
a  tenant,  ceases  before  the  expiration  of  the 
term  of  letting,  by  the  death  of  his  landlord,  the 
tenant  for  life,  A.  will  not  be  presumed  to  have 
continued  in  possession  after  such  death,  and,  in 
the  absence  of  any  subsequent  entry,  or  other 
act  done  by  him,  he  has  not  a  sufficient  pos-*. 
session  of  the  land,  either  actual  or  construc- 
tive, to  entitle  him  to  maintain  trespass.  Broton 
V.  Xotleij,  3  Ex.  219  ;  18  L.  J.,  Ex.  39. 

Where  it  is  necessary  to  a  plea  of  justification 
under  a  lease  from  a  tenant  for  life,  that  he 
should  be  still  living,  the  defendant  must  aver 
the  continuance  of  the  life,  otherwise  the  plea 
is  bad  on  general  demurrer.  Dayrcll  v.  Hoare^ 
4  P.  &D.  114;  12  A.  &£.  356. 

Servant  after  Notice.]— The  plaintiff  was 
employed  by  the  Highgate  Archway  Oompanyta 
collect  toll  for  them,  and  lived  in  the  toll-house, 
one  shilling  jx^r  week  being  deducted  from  his 
wages  by  way  of  rent.  The  company  having 
ces^cd  to  collect  toll  at  the  particular  spot,  he 
was  dismissed  fix)m  their  employ,  and  received  a 
notice  to  leave  the  house,  which  he  promised  to 
do : — Held,  that  these  circumstances  did  not 
constitute  him  a  tenant  of  the  company ;  and, 
therefore,  that  he  could  not  maintain  trespass 
against  their  agent  for  pulling  down  the  toll- 
house.   Ilunt  V.  Colson,  3  M.  &  Scott,  790. 

The  committee  of  a  society  having  dismissed, 
their  manager,  entered  on  and  expelled  him  from 
a  house  they  had  put  him  into  possession  of  and 
allowed  him  to  occupy  as  such  manager,  and  in 
which  he  had  also  been  allowed  to  carry  on  his. 
own  business  as  a  bookseller,  and  took  posses- 
sion of,  but  offered  to  return  his  stock,  which, 
however,  he  never  had  applied  for  : — Held,  that 
he  could  not  sue  them,  either  in  ti-espass  or 
trover.  White  v.  Bailey,  2  F.  &  F.  385.  A 
rule  for  a  new  trial  was  afterwards  refused.  10 
0.  B.,  N.  S.  227  ;  30  L.  J.,  0.  P.  263  ;  7  Jur.,  N. 
S.  948. 

The  plaintiff  was  master  of  a  school  which  was 
under  the  control  of  trustees,  and,  as  such,  was 
allowed  to  occupy  a  school-house.  The  trustees 
had  drawn  up  certain  rules,  one  of  which  pro- 
vided for  the  master*s  dismissal,  in  case  of  mis- 
conduct.   In  pursuance  of  this  rule,  the  trustees. 
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on  the  28th  June,  dismissed  the  plaintiff,  who 
'acquiesced  in  the  dismissal,  and  the  school  was 
then  peaceably  taken  possession  of  by  the  trus- 
tees, and  locked  up.  On  the  following  day  the 
plaintiff  re-entered  by  force.  On  the  11th  July, 
ne  was  ejected  by  the  trustees.  To  an  action 
against  them  for  such  eviction,  the  trustees 
pleaded  that  the  plaintiff  was  not  possessed  : — 
Held,  that  he  had  not,  by  his  re-entry,  a  primft 
facie  right  of  possession*  against  the  trustees  as 
wrongdoers.  jB  row  fie  v.  DawtoUj  12  A.  &  E.  624 ; 
4  P.  &  D.  355. 

Date  of  Entry.] — Trespass  is  not  maintainable 
by  a  person  who  comes  into  possession  after  the 
•commission  of  the  ti-cspass.  Pilgrim  v.  South- 
■ampto/i  and  DoreheHer  Railway  Company,  8  C. 
B.  25  ;  18  L.  J.,  C.  P.  330. 


1).  Tenants  in  Common  against  each  other. 

When  actual  Ouster.] — One  tenant  in  com- 
mon cannot  maintain  trespass  or  trover  against 
his  co-tenant  for  cutting  and  carrying  away  the 
grass  off  their  land  unless  there  has  been  an 
ouster,  or  unless  it  is  shewn  that  the  grass  has 
been  destroyed.  Jacobs  v.  Seioard,  5  L.  R., 
H.  L.  464 ;  41  L.  J.,  C.  P.  221 ;  27  L.  T.  185. 
Affirming  22  L.  T.  690  ;  18  W.  R.  953— Ex.  Ch. 

A.  and  B.  being  tenants  in  common  of  land, 
B.  entered  the  land,  cut  the  grass,  put  a  lock 
npon  the  gate,  and  carried  away  the  grass. 
There  was  no  evidence  that  he  kept  the  gate 
locked,  but  there  was  evidence  that  he  opened 
the  gate  for  A.*8  son  to  take  away  the  hay  of  a 
former  year: — Held,  that  these  facts  did  not 
amount  to  an  ouster,  so  as  to  enable  A.  to  main- 
tain an  action  of  trespass  against  B.,  nor  to  a 
destruction  of  the  common  property,  so  as  to  en- 
title him  to  maintain  an  action  of  trover.    Ih, 

Held,  also,  that  the  court  was  right  in  refusing 
to  allow  an  amendment  of  the  declaration  by 
converting  the  action  into  an  action  for  an 
account  under  4  Anne,  c.  16,  s.  27.     Ih. 

Trespass  quare  clausum  fregit  lies  by  one  of 
seveial  tenants  in  common  against  his  co-tenant 
where  there  has  been  an  actual  expulsion.  Mnr- 
ray  v.  Hall,  7  C.  B.  413  ;  18  L.  J.,  C.  P.  161 ;  13 
Jur.  262. 

So  it  lies  by  one  tenant  in  common  against 
his  co-tenant  (or  the  licensee  of  the  latter),  for 
digging  up  and  carrying  away  the  soil  of  the 
close  of  which  they  are  tenants  in  common,  for 
such  an  act  is  an  ouster.  Wilhinxon  v.  Hay- 
gaHhy  12  Q.  B.  837  ;  16  L.  J.,  Q.  B.  103  ;  11  Jur. 
104. 

To  such  an  action,  a  plea  that  the  close  is  not 
the  close  of  the  plaintiff  is  not  supported  by 
proof  that  he  is  tenant  in  common  of  it  with 
others  who  authorized  the  trespass.    Ih, 

The  plaintiff  and  defendant  being  tenants  in 
common  of  a  wall,  the  defendant  removed  the 
coping-stones  and  increased  the  height  of  it,  so 
as  to  form  the  back  of  a  building  which  he 
erected  against  it,  and  carried  up  a  chimney 
upon  it : — Held,  evidence  of  an  ouster,  for 
which  an  action  was  maintainable.  Stedman  v. 
Smith,  8  El.  &  Bl.  1  ;  26  L.  J.,  Q.  B.  314  ;  3  Jur., 
N.  S.  1248. 

Paying  into  Court.]— Where  one  tenant  in 
common  brings  an  action  against  his  co-tenant, 
and  the  declaration  takes  no  notice  of  his  limited 


interest,  but  alleges  an  expulsion  or  a  total  de- 
struction, the  defendant  may  pay  money  into 
court  in  respect  of  the  damage  to  the  plaintiff's 
share,  and  as  to  the  residue  plead  liberum  tene- 
mentum,  or  traverse  the  plaintiff's  property. 
CreMwell  v.  IledgcR,  31  L.  J.,  Ex.  497 ;  8  Jur., 
N.  S.  767  ;  7  L.  T.  70  ;  10  W.  R.  777, 

3.  Leave  and  Licence. 

Fresenoe  at  Creditor's  Meeting.] — ^Action  for 
assault ;  plea,  that  the  defendant  was  possessed 
of  an  office  and  premises  wherein  the  plaintiff 
was  trespassing,  whereupon  the  defendant  re- 
quested him  to  leave  the  office  and  premises, 
which  the  plaintiff  refused  to  do,  and  thereupon 
the  defendant  gently  removed  him.  Replica- 
cation,  that  M.  had  instituted  liquidation  pro- 
ceedings under  the  Bankruptey  Act,  1869,  in  the 
county  court,  and  had  convened  a  general  meet- 
ing  of  his  creditors,  to  be  holden  at  the  office 
and  premises  in  the  plea  mentioned,  on  the  3rd 
February,  1874,  and  the  defendant  was  the  soli- 
citor of  M.  in  such  proceedings,  and  in  and 
about  summoning  the  meeting,  which  was  duly 
held  at  the  said  time  and  place  ;  and  the  plain- 
tiff, then  being  the  solicitor  and  duly  appointed 
proxy  of  T.,  a  creditor  of  M.,  attended  the  meet- 
ing as  such,  and  the  defendant  was  present  at 
the  meeting  as  solicitor  and  on  behalf  of  M.,  and 
officiated  thereat  as  the  duly  elected  chairman  ; 
and  a  proof  mjade  under  the  proceedings  by  T., 
and  a  writing  under  his  hand  duly  appointing 
the  plaintiff  his  proxy  in  the  matter  of  the 
proceedings,  were  produced  to  the  defendant, 
then  being  snch  chairman,  and  afterwards  and 
during  the  continuance  of  the  meeting,  and  be- 
fore its  termination  or  adjournment,  and  whilst 
the  plaintiff  was  lawfully  attending  the  same 
as  such  proxy  at  the  office  and  premises,  the 
plaintiff  refused  to  leave  the  same  when  so  re- 
quested by  the  defendant,  as  he  lawfully  might 
for  the  cause  aforesaid :— Held,  that  the  plain- 
tiff was  not  a  trespasser  on  the  occasion.  The 
defendant  having  given  the  plaintiff  leave  to 
be  present  at  the  meeting  as  proxy  for  a  credi- 
tor, the  latter  had  a  right,  coupled  with  an 
interest,  entitling  him  to  be  on  the  creditor's 
premises.     Va'uyhan  v.  Hampion,  33  L.  T.  15. 

At  Bace-course.] — To  an  action  for  assault 
and  false  imprisonment,  the  defendant  pleaded, 
that,  at  the  time  of  the  trespass,  the  plaintiff 
was  in  a  close  of  E. ;  and  that  the  defendant,  as 
the  servant  of  E.,  and  by  his  command,  moUiter 
manus  imposuit  on  the  plaintiff,  to  remove  him 
from  the  close,  which  was  the  trespass  com- 
plained of.  The  plaintiff  replied,  that  he  was 
in  the  close  by  the  leave  and  licence  of  E., 
which  was  traversed  by  the  rejoinder.  The 
evidence  was  that  E.  was  steward  of  the  Don- 
caster  races ;  that  tickets  of  admission  to  the 
grand  stand  were  issued,  with  his  sanction,  and 
sold  for  a  guinea  each,  entitling  the  holders  to 
come  into  the  stand,  and  the  inclosure  round  it, 
during  the  races  ;  that  the  plaintiff  bought  one 
of  the  tickets,  and  was  in  the  inclosure  during 
the  races  ;  that  the  defendant,  by  the  order  of 
E.,  desired  him  to  leave  it,  and,  on  his  refusing 
to  do  so,  the  defendant,  after  a  reasonable  time 
had  elapsed  for  his  quitting  it,  put  him  out, 
using  no  unnecessary  violence,  but  not  return- 
ing the  guinea : — Held,  that,  on  this  evidence, 
the  jury  was  properly  directed  to  find  the  issue 
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for  the  defendant.     Wood  v,  Leadbitter,  23  M. 
&  W.  838  ;  14  L.  J.,  Ex.  161. 

Lieenoe  to  lyeet.] — ^A  licence  by  a  tenant  to 
his  landlord  to  eject  nim  on  a  specified  day  with- 
out any  process  of  law  is  void,  as  authorizing  the 
commission  of  an  act  which  is  made  illegal  by 
the  act  5  Ric.  2,  st.  1,  c.  8.  Ed  wick  v.  Ilawkes 
or  Edridge  v.  Ilawkeit,  18  Ch.  D.  199  ;  50  L.  J., 
Ch.  577  ;  46  L.  T.  168  ;  29  W.  R.  913. 

If  a  person,  who  has  a  legal  right  of  entry 
upon  land  which  is  in  the  possession  of  a  wrong- 
doer, is  allowed  to  enter  peaceably  through  the 
outer  door,  it  is  still  ille^l  for  him  to  turn  out 
the  wrongdoer  with  violence.    Ih, 

The  plaintiff  being  distrained  on  for  rent,  gave 
the  defendant,  her  landlord,  the  following  under- 
taking :  "  In  consideration  of  Mr.  C.  giving  me 
the  furniture  distrained  for  rent,  I  undertake  to 
give  him  possession  of  the  premises  on  or  before 
one  week  from  the  date  hereof."  The  plaintiff 
acted  on  this  instrument,  by  selling  some  of  the 
furniture  for  her  own  use,  and,  at  the  end  of  a 
week,  the  df^endant  took  possession.  The  plain- 
tiff having  sued  him  in  trespass,  and  the  defen- 
dant having  pleaded  leave  and  licence  : — Held, 
that  the  above  instrument  established  the  plea. 
Ftltham  v.  Carttcright,  5  Ring.  N.  C,  669 ;  7 
Scott,  693. 

A.  let  premises  to  R.,  by  an  agreement,  which 
contained  clauses  for  payment  of  rent  and  for 
repairing  the  premises ;  and  a  clause,  that,  in 
case  of  non-payment  of  the  rent,  or  non-perform- 
ance of  the  conditions,  it  should  be  lawful  for 
A.,  without  demand,  to  enter  upon  and  take 
possession  of  the  premises,  and  expel  R.  there- 
from, without  legal  process  ;  and  that,  in  case 
of  such  entry,  and  of  an  action  being  brought  for 
the  same,  the  defendant  might  plead  the  leave 
and  licence  of  R.  to  A.  for  the  entry  or  trespasses 
complained  ol  In  an  action  by  R.  against  C, 
for  oreaking  aud  entering  the  premises,  and 
assaulting  the  plaintiff,  C.  pleaded  leave  and 
licence.  Rent  being  in  arrear  from  R.  to  A.,  C. 
under  a  written  order  from  A.,  entered  and 
forcibly  expelled  R.  The  agreement  was  given 
in  evidence  : — Held,  that  the  plea  was  sustained 
by  the  evidence.  Karanagh  v.  Gtidgc,  7  M.  & 
G.  316  ;  7  Scott,  N.  R.  1026  ;  1  D.  &  L.  928  ;  13 
L.  J.,  C.  P.  99  ;  8  Jur.  362. 

To  seiie  and  sell  Goods — Demand.] — ^A  licence 
by  deed  to  enter  a  dwelling-house  at  any  time 
or  times,  and  seize  certain  chattels  and  sell  the 
same,  will  not  justify  a  breaking  and  entering 
unless  a  demand  of  the  goods  has  been  first 
made,  together  with  an  intimation  of  the  autho- 
rity under  which  such  demand  is  made.  Ailtin^ 
V,  JBruntoHj  14  W.  R.  636. 

To  feteh  Ck>ods  Sold.] — A  licence  is  not  im- 
plied by  law  to  the  purchaser  of  goods  (though 
sold  under  an  execution  or  a  distress)  to  enter 
upon  the  premises  of  the  former  owner  and  take 
them  away,  although  they  have  remained  there 
with  his  assent.  Williams  v.  Morris^  8  M.  &  W. 
488. 

To  support  a  plea  of  leave  and  licence  to  an 
action  for  taking  away  goods  under  such  circum- 
stances, there  must  be  proof  of  an  express  agree- 
ment that  the  purchaser  should  enter  on  the 
premises  and  take  the  goods.    lb. 

To  Build.] — ^A  plea  of  leave  and  licence  to 


erect  and  maintain  a  wall  u|)on  a  given  spot  is 
not  supported  by  proof  of  a  licence  to  erect  only. 
Alexander  v,  Bonnin,  6  Scott,  611 ;  4  Ring.  N, 
C.  709. 

Pending  definite  Agreement.]— To  an  action 
for  entering  the  plaintiff's  land  and  breaking 
open  his  gate,  the  defendant  pleaded  as  an 
equitable  plea,  that  a  dispute  had  arisen  be- 
tween the  plaintiff  and  defendant  and  other 
persons,  whether  there  was  a  highway  over  the 
land ;  and  thereupon,  in  order  that  the  defen- 
dant and  R.,  the  plaintiff's  solicitor,  might  arrange 
to  come  to  a  definite  understanding  as  to  the 
course  to  be  pursued  in  deciding  or  trying  the 
question  ;  and  in  consideration  that  the  defen- 
dant and  the  other  persons,  at  the  plaintiff's 
request,  then  signed  the  same,  it  was,  by  a  memo- 
randum in  writing,  signed  by  the  plaintiff. 
R.,  the  defendant,  and  the  other  persons,  agreed 
that,  without  prejudice  to  the  question  of  right, 
the  way  should  remain  open  and  unobstructed 
for  the  passage  of  the  defendant  and  the  other 
persons,  until  R.  and  the  defendant  should  come 
to  a  definite  understanding  as  to  the  course  to  be 
pursued  in  trying  the  question  then  in  dispute. 
The  plea  alleged  that  the  trespasses  were 
committed  before  any  agreement  had  been  come 
to,  and  justified  them  in  the  use  of  the  w^ay  : — 
Held,  that  the  plea  was  no  answer  to  the  action 
either  at  law  or  in  equity.  Uyde  v.  Graham,  1 
H.  k  C.  593 ;  32  L,  J.,  Ex.  27  ;  8  Jur.,  N.  S. 
1229  ;  7  L.  T.  563 ;  11  W.  R.  119. 

BoToeation.]  —  In  trespass  quare  clausnm 
f regit  on  several  days ;  plea,  leave  and  licence  to 
the  whole.  If  some  of  the  trespasses  were  com- 
mitted after  the  licence  was  revoked,  the  plain- 
tiff need  not  new  assign,  as  the  defendant,  by 
his  plea,  undertakes  to  prove  a  licence  sufficient 
to  cover  all  the  acts  of  trespass.  Ha  ward  v, 
Ora}it,  1  C.  &  P.  448. 

Where  no  Authority.]— If  A.  gives  R.  leave  to 
go  on  a  field,  in  which  A.  has  no  right,  and  R. 
goes  there,  this  will  not  make  A.  liable  as  a  co- 
trespasser  with  R.;  but  if  A.  orders  and  autho- 
rizes R.  to  go  on  the  field,  and  he  does  so,  A.  is  a 
joint  trespasser  with  R.;  the  latter  being  an 
authority,  the  former  a  leave  and  licence  only. 
Robinson  v.  Taught  on,  8  C.  &  P.  252, 

Pleading.]— >S'(pd'j7Mf,  col.  126. 

4,  Notice  not  to  Tbespass. 

Costs  after  Notice  not  to  Trespass.  .—The  notice 
required  to  entitle  a  plaintiff  to  his  costs  under 
3  &  4  Vict.  c.  24,  s.  3,  in  an  action  of  trespass 
or  trespass  on  the  case,  when  he  recovers  less 
damages  than  40*.,  and  the  judge  does  not  cer- 
tify that  the  action  was  to  try  a  right,  or  that 
the  trespass  was  wilful  and  malicious,  must  be 
in  writing  and  must  be  served  personally  on  the 
defendant,  or  left  at  his  last  reputed  or  known 
place  of  abode,  or,  at  least,  must  be  clearly 
shewn  to  have  reached  him.  Tnrjier  v.  Cameron, 
24  L.  T.  500  ;  19  W.  R.  888. 

A  service  of  a  notice  on  a  bailiff  in  possession 
of  premises  is  insufficient.    lb. 

In  an  action  for  placing  stumps  and  stakes  on 
the  plaintiff's  land,  the  defendant  paid  into  court 
40*.,  which  the  plaintiff  took  out  in  satisfaction. 
The  plaintiff    afte^^va^ds  gave    the  defendant 
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notice,  that,  unless  he  removed  the  stumps  and 
stakes,  another  action  would  be  brought  against 
him  : — Held,  that  the  leaving  the  stumps  and 
stakes  on  the  land  was  a  new  trespass  ;  ttiat  the 
plaintiff  was  entitled  to  full  costs  in  an  action  for 
their  continuance  after  the  notice,  though  he  re- 
covered  less  than  40*.,  and  the  judge  refused  to 
certify  that  the  trespass  was  wilful  and  malicious, 
under  3  &  4  Vict.  c.  24,  s.  2  ;  and  that  the  proper 
mode  of  obtaining  such  costs  was  by  entering  a 
suggestion  on  the  record,  that  the  trespass  was 
committed  after  notice.  JBowycr  v.  Cook,  4  C.  B. 
236  ;  4  D.  &  L.  816  ;  16  L.  J.,  C.  P.  322  ;  11  Jur. 
333. 

Waiver.] — Trustees  for  sale  of  premises  gave 
notice,  dated  May  18,  1824,  to  A.,  the  rightful 
occupier  of  a  cottage  thereon,  not  to  trespass  on 
any  part  thereof,  and  afterwards  brought  an 
action  against  him  for  trespassing  on  an  orchard. 
The  same  parties  gave  another  notice  to  A.  on 
the  18th  March,  1825,  and  before  the  trial,  to 
quit  the  possession  of  all  the  ground  which  he 
rented,  or  held  under  them  : — Held,  that  the 
second  notice  acknowledged  A.  as  a  tenant,  and 
operated  as  a  waiver  of  the  first,  which  had 
treated  him  as  a  trespasser,  and  consequently 
that  the  action  did  not  lie.  Bartons,  Cordy, 
M*CleL  &  Y.  278  ;  1  C.  &  P.  664. 


5.  Practice. 
a.  Parties, 

Joinder  of  Several  Defendants.] — ^^Miere  several 
join  in  one  justification,  it  is  either  good  or  bad 
for  all.    Anon, J  Lofft,  364. 

Declaration  against  three  ;  plea  by  all,  not 
guilty ;  separate  pleas  of  justification  by  two ; 
replication  to  these  pleas  that  those  two  were 
guilty  of  excess  ;  rejoinder  by  all  three,  that  they 
were  not  all  three  guilty  of  excess ;  the  re- 
joinders held  ill,  and  judgment  for  the  plaintiff. 
Morrow  v.  Belcher,  7  D.  &  R.  187  ;  4  B.  &  C.  704. 

In  a  joint  action  the  plaintiff  should  go  for  one 
trespass  done  at  the  same  time,  in  which  all  were 
implicated ;  and  if  he  goes  for  a  trespass  done  at 
a  time  when  they  were  not  present,  he  will  not 
afterwards  be  allowed  to  go  for  one  at  a  time 
when  they  were.  Sedley  v.  /Suth&rland,  3  Esp.  202. 

But  where  plaintiff  proved  a  trespass  on  a 
given  day  by  three  of  four,  but  failing  to  im- 
plicate the  fourth  in  that  act  of  trespass,  aban- 
doned it,  and  proceeded  to  prove  a  joint  trespass 
by  the  four  on  a  subsequent  day  : — Held,  that  he 
was  at  liberty  so  to  do.  Roper  v.  Harper,  5  Scott, 
250  ;  4  Bing.  N.  C.  20. 

In  trespass  against  several,  if  any  one  suffers 
judgment  by  default,  the  plaintiff  need  only  give 
evidence  to  affect  the  rest ;  and  it  is  matter  for  the 
jury,'  whether  the  trespass  proved  is  the  same  as 
that  confessed  ;  but  the  plaintiff  cannot  be  non- 
suited, Harris  v.  Butterly,  Cowp.  483. 

The  application  to  a  judge,  in  the  course  of  a 
cause,  to  direct  a  verdict  for  one  or  more  of  several 
defendants  in  trespass,  is  strictly  to  his  discretion ; 
and  that  discretion  is  to  be  regulated  not  merely 
by  the  fact,  that,  at  the  close  of  the  plaintiff's 
case,  no  evidence  appears  to  affect  them,  but  by 
the  probabilities,  whether  any  such  will  arise  be- 
fore the  whole  evidence  in  the  cause  closes.  Sowell 
v.  Champion,  2  N.  &  P.  627  ;  6  A.  &  B.  407. 

In  trespass  against  several,  there  cannot  be  a 
verdict  for  any  of  them  until  the  case  for  the 


plaintiff  is  finally  closed  by  the  complete  exami- 
nation of  all  his  witnesses,  nor  so  long  as  the 
cross-examination  of  any  of  them  is  reserved. 
Sauch  V.  C7i4tmphfi,  1  F.*&  F.  495. 

Where  a  verdict  was  found  against  one  only  of 
several  defendants,  the  evidence  applying  to  all, 
but  no  leave  was  given  at  the  trial  for  leave  to 
enter  a  verdict  against  the  others  : — Held,  that  a 
verdict  could  not  be  entered  against  them, 
Stirling  v.  Cozeti^,  3  D.  P.  C.  790. 

In  trespass  against  several,  a  judgment  of  non 
pros,  ought  to  be  joint,  and  not  distinct  against 
each.    Pryce  v.  Faulken,  4  Burr.  2418. 

If  two  defendants  suffer  judgment  by  default, 
and  the  plaintiff  executes  writs  of  inquiry  against 
them  separately,  and  takes  several  damages 
against  them,  it  is  irregular  ;  and  if  the  plaintiff 
enters  up  final  judgment  with  those  several  da- 
mages against  the  defendants,  it  is  erroneous  ;  but 
the  court  will  permit  the  plaintiff  to  sot  aside  his 
own  proceedings  before  final  judgment  on  pay« 
ment  of  costs.  Mitchell  v.  Milbanh,  6  T.  R, 
199. 

Who  may  Sne.] — Ste  ante,  col.  117, 

b.  Pleadlnffs, 

Claimi.] — One  trespass  well  alleged  is  sufiicient 
on  demurrer  to  a  declaration.  Chamberlain  v, 
Greenfield,  2  W.  Bl.  810  ;  3  Wils.  292. 

The  allegation  of  alia  enormia  is  no  part  of 
the  declaration.  Lowdeti  v.  Goodrich,  Peake,  46. 

A  declaration  alleged  that  the  defendant,  on  the 
6th  of  March,  broke  and  entered  the  plaintiff *s 
house,  and  continued  therein  for  eight  days.  Plea, 
payment  into  court,  as  to  the  first  three  days,  and 
not  guilty  as  to  the  residue.  It  was  proved  that 
the  defendant,  having  quitted  the  house  on  the 
third  day,  returned  on  the  fifth  and  continued 
therein  for  three  more  days : — Held,  that  evidence 
of  the  latter  trespass  was  rightly  received  under 
the  declaration,  though  it  only  alleged  one  trespass 
with  a  continuando.  Pereiral  v.  Stamp,  9  Ex. 
167  ;  2  C.  L.  R.  282. 

A  count  for  entering  rooms  and  taldng  goods 
is  not  allowed  to  be  joined  with  a  count  for 
taking  the  same  goods,  as  and  for  a  distress  for 
rent  falsely  pretended  to  be  due.    Hoare  v.  Lee, 

5  C.  B.  754  ;  5  D.  &  L.  765  ;  17  L.  J.,  C.  P.  196  ; 
12  Jur.  356. 

In  an  action  for  breaking  and  entering  a  house, 
the  allegation  vi  et  armis  does  not  imply  a  forcible 
entry.    Harvey  v.  Bridges,  3  D.  &  L.  55  ;  14  M, 

6  W.  437  ;  14  L.  J.,  Ex.  272  ;  8,  P.,  Wright  v. 
BurrovgJics,  3  C.  B.  685  ;  4  D.  &  L.  438  ;  16  L.  J., 
C.  P.  6. 

Description   of  Premifoi.]  —  The  word 

"  close  "  includes  as  well  the  subsoil  as  the  soil. 
Cujf  V.  Glue,  5  C.  B.  533  ;  17  L.  J.,C.  P.  162  ;  12 
Jur.  185. 

A  declaration  stated  that  the  defendant  broke 
and  entered  "  lands  of  the  plaintiff,  covered  with 
water,  being  the  bed  and  cmannel  of  the  river  T., 
and  under  Sie  same,  in  the  several  parishes  of  L. 
and  L.,  in  the  county  of  6." — Held,  before  the 
Reg.  Gen.  T.  T.  1853,  that  the  declaration  suffi- 
ciently described  the  locus  in  quo  by  name. 
Beaufort  (^Buke)  v.  Vivian,  7  Ex,  580  ;  21  L.  J., 
Ex.  204. 

The  locus  in  quo  should  be  designated  by  abut« 
tals  or  other  description,  as  it  was  at  the  time  of 
the  trespass,  and  not  at  the  time  of  the  declara* 
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tion.  Ilumfrey  v.  London  and  Xorth'Wcittcni 
Railway  Comjmni/f  7  Ex.  325  ;  22  L.  J.,  Ex. 
149. 

A  pica  justifying  a  trespass,  as  committed  in 
exercise  of  a  right  of  way,  is  sufficiently  certain 
as  to  the  premises  in  respect  of  which  the  way  is 
claimed,  if  it  describes  them  as  "  a  close  in  the 
parish,"  &c.,  "and  county,"  &c.,  "called  B.,with 
'  lands  thereunto  adjoining :  and  another  close 
called  M.,  and  divers,  to  wit,  two  other  closes 
next  adjoining  thereunto  ; "  claiming  a  way 
from  B.  to  M.  and  back,  for  the  better  use, 
occupation,  &c.  of  B.  and  the  lands  adjoining 
thereto,  and  of  M.  and  the  adjoining  closes 
respectively.  Holt  v.  Daw^  16  Q.  B.  990;  20 
L.  J.,  Q.  B.  365. 

A  description  of  a  close  by  two  abuttals  only  is 
a  sufficient  description  of  the  premises.  Xorth 
V.  IngamelU,  9  M.  &  W.  249  ;  1  D.,  N.  S.  151. 

The  plaintiff's  close  was  described  by  abuttals ; 
'pica,  seisin  in  fee  in  the  defendant,  and  issue 
thereon.  The  plaintiff  is  entitled  to  recover 
for  a  trespass  done  in  a  close  in  his  lawful 
possession,  answering  to  the  description  in  the 
declaration,  although  the  defendant  also  has  a 
close  answering  to  the  same  description.  Leni' 
priere  v.  Huvwhrey,  4  N.  &  H.  638  ;  3  A.  &  E. 
181  ;  1  H.  &  W.  170. 

The  owner  of  a  close  called  Hall  Close,  re- 
moved an  old  fence,  and  added  to  his  close  a 
small  slip  of  land  adjoining  a  public  road.  In 
an  action  for  an  alleged  trespass  committed  upon 
this  slip  of  land  a  year  after  the  inclosure,  the 
plaintiff,  in  his  declaration,  described  the  locus 
in  quo  as  Hall  Close : — Held,  that  it  was  well 
•described.  Brownlow  v.  Tomlhison  or  WalJier, 
I  Scott,  N.  R.  426  ;  1  M.  &  G.  484  ;  8  D.  P.  C.  827. 

Defences.] — ^Under  not  guilty,  that  only  can  be 
given  in  evidence,  which  shews  that  the  defen- 
dant did  not  do  the  act  complained  of.  Pearcy 
V.  Walter,  6  C.  &  P.  232. 

A  recovery  of  damages  against  a  co-trespasser 
not  sued  is  not  admissible  in  mitigation  of 
damages  under  the  plea  of  not  guilty.  Day  v. 
Porter,  2  M.  &  Rob.  151. 

In  an  action  for  breaking  the  outer  door,  and 
entering  the  plaintiff's  house,  the  defendant  may 
give  in  evidence  imder  not  guilty,  that  he  en- 
tered by  virtue  of  a  warrant  of  distress  for  rent, 
and  was  turned  out  of  possession,  whereupon  he 
committed  the  trespasses  complained  of.  Jikigle- 
ton  V.  Gutteridge,  11  M.  &  W.  465  ;  2  D.,  N.  S. 
1053;  12  L.  J.,  Ex.  359. 

To  an  action  for  breaking  and  entering  the 
plaintiff's  close,  a  pica,  that  the  close  was  not  the 
close  of  the  plaintiff,  puts  in  issue  the  possession 
merely,  not  tne  right  of  possession  of  the  plaintiff. 
If  the  plaintiff  means  to  set  up  superior  title  in 
himself  or  some  person  under  whom  he  claims, 
he  should  plead  in  confession  and  avoidance. 
Whittijufton^,  Boxall,  5  Q.  B.  139 ;  12 L.  J.,  Q.  B. 
318  ;  7  jur.  722. 

But  under  a  plea  to  a  similar  declaration  that 
the  close  was  not  the  close  of  the  plaintiff,  the 
defendant  may  shew  a  lawful  right  to  the  posses- 
sion of  the  close  either  in  himself  or  in  some 
other  person  under  whose  authority  he  claims  to 
have  acted.  Jone4  v.  Chapmun,  2  Ex.  803  ;  18 
L.  J.,  Ex.  456— Ex.  Ch. 

A  declaration  stated  a  breaking,  entering, 
damaging  the  doors,  hinges  and  locks,  spoiling 
the  grass  and  fruit-trees,  and  exposing  the  plain- 
tiff's goods  to  sale  on  his  premises,  by  means  of 


which  he  was  not  only  disturbed  in  the  possession 
of  his  house,  but  prevented  from  carrying  on  his 
business,  and  deprived  of  the  enjoyment  of  his 
goods.  The  defendant  pleaded,  that,  before  action 
brought,  the  plaintiff  became  a  bankrupt : — 
Held,  on  general  demurrer,  that,  as  there  were 
some  causes  of  action  included  in  the  declaration 
which  would  not  pass  to  the  assignees,  the  plea, 
which  embraced  the  whole,  and  was  not  addi'cssed 
to  any  particular  part  of  the  declaration,  was 
substantially  bad.  Uogiers  v.  S2}eru*(',  12  C.  &  F. 
700. 

In  trespass  quare  clausum  f regit,  where  there 
are  several  issues,  and  amongst  them  one  on  the 
plaintiff'a  possession  of  the  close,  the  plaintiff  has 
a  right  to  a  trial  of  all  the  other  issues,  though  it 
appears  on  the  opening  of  the  evidence  that  he 
was  not  in  possession  of  the  close.  Pry  v. 
Monckton,  2  M.  &  Rob,  303. 

A  declaration  alleged  that  the  defendants 
broke  and  entered  the  plaintiff's  house,  and  made 
a  noise  therein,  and  broke  open  the  doors  of  the 
house ;  and  broke  to  pieces  the  locks  of  the  doors 
with  which  they  were  fastened,  and  seized  the 
plaintiff's  goods.  Justification  under  a  fi.  fa.  by 
one  defendant  alleged  that  he  sued  out  the  writ, 
and  that  by  authority  thereof  the  other  defendant, 
being  sheriff,  peaceably  entered,  the  outer  door 
being  open,  in  order  to  seize,  and  did  seize  the 
goods  bding  in  the  house  ;  and  in  so  doing,  the 
defendants  unavoidably  made  some  noise,  which 
are  the  trespasses  complained  of : — Held,  that 
the  plea  was  bad,  the  breaking  of  the  doors  and 
locks  being  not  aggravation  merely,  but  a  sub- 
stantive trespass,  distinct  from  the  breaking  and 
entering,  and  requiring  to  be  justified,  which 
was  not  done.  Curletcu  v.  Laurie,  12  Q,  B, 
640. 

To  a  declaration  for  breaking  and  entering 
the  plaintiff's  house,  and  taking  and  carrying 
away  his  goods,  and  converting  them  to  the 
defendant's  use,  the  defendant  pleaded  a  justifi- 
cation of  the  entry,  that  the  house  was  the 
fi'cehold  of  A.,  and  that  he  entered  as  his  servant, 
and,  because  the  goods  were  incumbering  the 
close,  he  removed  them  off  to  a  convenient 
distance :  —  Held,  that  the  allegation  of  the 
conversion  of  the  goods  was  mere  matter  of 
aggravation,  and  that  the  plea  therefore  was 
not  bad  for  omitting  to  justify  it.  Pratt  v. 
Pratt,  6  D.  &  L.  20  ;  2  Ex.  413  ;  17  L.  J.,  Ex. 
299. 

In  an  action  for  breaking  and  entering  the 
plaintiff's  house,  and  expelling  him  thercSrom, 
the  breaking  and  entering  are  the  gist  of  the 
action,  and  the  expulsion  is  merely  aggravation  ; 
therefore,  a  justification  as  to  the  bi^eaking  and 
entering  will  cover  the  whole  declaration.  Tay- 
lor  V.  Cole,  3  T.  R.  292  ;  1  H.  Bl.  555. 

The  plaintiff  declared  for  breaking  his  close, 
and  set  out  the  close  by  abuttals.  The  defendant 
justified,  alleging  that  the  close  was  part  of  an 
allotment  of  six  acres  made  by  commissioners 
duly  authorized  for  certain  purposes  in  execution 
of  which  he  entered.  The  plaintiff  denied  that 
the  close  was  part  of  the  six  acres  in  the  plea 
supposed  to  have  been  allotted  ;  and  thereupon 
issue  was  joined.  The  close,  set  out  by  abuttals, 
was  not  all  within  the  allotment,  but  that 
part  in  which  the  actual  trespass  occurred  was 
within  it :  —  Held,  that  the  justification  was 
made  out.    JBassett  v.  Mitchell,  2  B.  &  Ad.  99. 

Leave  and  Lieenee.] — ^A  licence  to  enter 
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the  plaiatifTs  hoasei  if  pleaded,  is  a  bar  to  an 
action  for  breaking  and  entering  his  house,  and 
debanchlng  his  daughter,  bat  it  cannot  be  given 
in  evidence  under  the  general  issue.  Bennett  v. 
Alflott,  2  T.  R.  166. 

A  tenant  from  year  to  year  being  desirous  of 
letting  his  house  for  a  quarter,  quitted  and  left 
it  locked,  with  authority  to  his  landlord  to  let  it 
during  his  absence,  if  an  opportunity  offered,  and 
for  that  purpose  left  the  key  with  a  neighbour ; 
an  opportunity  occurred  of  letting  the  house,  but 
the  person  who  had  the  key  having  absconded, 
the  landlord  entered  by  placing  a  ladder  against 
the  house  and  raising  the  first*loor  window,  and 
after  shewing  the  inside  of  the  house,  left  it  in 
the  same  state  as  before  ;  the  house  was  after- 
wards entered  by  persons  unknown,  and  some  of 
the  tenant's  furniture  and  wearing  apparel  were 
stolen  ;  and  the  tenant  having  brought  an  action 
against  the  landlord  for  breaking  and  entering 
the  house,  and  leaving  it  insecure,  in  consequence 
of  which  his  furniture  and  wearing  apparel  were 
stolen  : — Held,  that  a  plea  of  leave  and  licence 
was  no  answer  to  the  action.  Aneaster  v. 
Milling,  2  D.  &  R.  714. 

A  plea  of  leave  and  licence  means  leave  and 
licence  in  fact,  and  a  licence  in  law  must  be 
specially  pleaded.  Moxon  .v.  Savage,  2  F.  &  F. 
182. 

-^—  Libemm  tenementiim.  ] — In  trespass  quare 
clausum  fregit,  the  defendant  is  entitled  to  plead 
Uberum  tenementum,  with  a  plea  denying  the 
close  to  be  the  plaintiff's.  Sloeomhe  v.  Lyall,  6 
Ex.  119  ;  2  L.,  M.  &  P.  33  ;  20  L,  J.,  Ex.  96. 

It  is  pleadable  to  an  action  for  breaking  and 
entering  the  plaintiff's  house,  where  the  name  of 
the  premises  is  particularly  set  forth  in  the  de- 
claration. Harvey  v.  Brydgei,  3  D.  &  L.  55 ;  14 
M.  &  W.  437 ;  14  L.  J.,  Ex.  272 ;  9  Jur.  759. 
Affirmed,  1  Ex.  261— Ex.  Ch. 

A  declaration  alleged,  that  the  defendant,  with 
force  and  arms,  broke  and  entered  a  house  and 
land  of  the  plaintiff,  then  in  his  actual  possession 
and  occupation,  and  with  force  and  arms  ejected 
the  plaintiff  and  his  family  from  the  occupation 
of  the  same ;  to  which  the  defendant  pleaded 
liberum  tenementum  i—Held,  good.    Ih, 

But  liberum  tenementum,  to  a  declaration 
charging  an  assault  upon  the  plaintiff,  is  a  bad 
plea.  Roberts  v.  Jhylor,  1  0.  B.  117 ;  3  D.  &  L. 
1  ;  14  L.  J.,  C.  P.  87  ;  9  Jur.  330. 

Upon  a  plea  of  liberum  tenementum  the  de- 
fenoant  has  the  choice  to  what  parcels  he  will 
apply  his  plea  ;  and  if  the  plaintiff  insists  on  a 
trespass  in  other  parcels,  he  must  newly  assign. 
Hawke  V.  Bacon,  2  Taunt.  156. 

The  plea  of  liberum  tenementum  gives  implied 
colour,  for  it  admits  a  possession  sufficient  as 
against  a  wrongdoer ;  but  it  denies  his  rightful 
possession,  and  asserts  a  right  to  immediate 
possession  in  the  defendant.  Doe  v.  Wright,  2 
P.  k,  D.  672  ;  10  A.  &  E.  763. 

It  renders  it  incumbent  on  the  defendant  to 
prove  title,  either  by  deed  or  by  shewing  twenty 
years'  actual  possession.  Brest  or  Orice  v. 
Lever,  7  M.  &  W.  593  ;  9  D.  P.  C.  246. 

On  a  plea  of  liberum  tenementum  to  an  action 
for  a  trespass  to  a  close  named  in  the  declara- 
tion, the  defendant  is  entitled  to  a  verdict,  if  he 
establishes  a  title  to  that  part  of  the  close  on 
which  the  trespass  was  committed,  and  is  not 
bound  to  prove  a  title  to  the  whole  close.  Smith 
V.  BoystoH,  8  M.  &  W.  381  ;  1  D.  N.  S.  124. 
VOL.  VII. 


A  declaration  stated,  that  the  defendant,  with 
force  and  arms,  and  with  a  strong  hand,  and 
against  the  form  of  the  statute,  broke  and  en- 
tered a  house,  being  in  the  actual  occupation 
and  possession  of  the  plaintiff,  and  in  a  forcible 
manner  broke  open  the  doors  and  windows,  and 
also  with  force  and  arms  assaulted  the  plaintiff, 
and  with  a  strong  hand  put  out  and  expelled  the 
plaintiff  therefrom.  Plea,  as  to  the  breaking 
and  entering,  and  breaking  the  doors,  liberum 
tenementum :— Held,  that  the  plea  was  good, 
inasmuch  as  it  justified  the  breaking  and  enter- 
ing, which  was  the  gist  of  the  action,  the  break- 
ing and  entering  with  a  strong  hand  and  against 
the  form  of  the  statute  being  aggravation. 
Damson  v.  WiUon,  11  Q.  B.  890 ;  17  L.  J.,  Q.  B. 
196  ;  12  Jur.  647. 

The  plea  admits  such  a  possession  in  the  plain- 
tiff as  would  maintain  the  action  against  a 
wrongdoer,  but  asserts  in  answer  that  the 
defendant  is  the  freeholder,  with  a  right  to  the 
immediate  possession.  Ryan  v.  Clarke,  7  D.  & 
L.  8  ;  18  L.  J.,  Q.  B.  267  ;  13  Jur.  1000. 

To  an  action  for  breaking  and  entering  the 
plaintiff's  dwelling-house,  ejecting  and  expelling 
the  plaintiff  and  his  family  therefrom,  and  seiz- 
ing his  goods,  the  defendant  pleaded,  as  to  the 
trespasses  in  and  to  the  dwelling-bouse,  and 
seizing  and  taking  the  goods,  liberum  tenemen- 
tum. The  plaintiff  traversed  the  liberum  tene- 
mentum, and  new-assigned  the  expulsion : — 
Held,  that  the  new  assignment  was  bad,  the 
plea  justifying  the  expulsion,  as  well  as  the 
breaking  and  entering  of  the  dwelling-house,  and 
the  seizure  of  the  goods.  Meriton  v.  Coomhcs, 
1  L.,  M.  &  P.  510  ;  9  C.  B.  787  ;  19  L.  J.,  C.  P. 
336. 

Eaplioations.] — ^A  replication  of  an  outstanding 
term  in  a  stranger  confesses  the  freehold,  and 
presumptive  right  of  immediate  possession,  but 
avoids  the  presumption,  which  is  a  consequence 
of  the  right  of  freehold,  and  by  so  doing  makes 
the  defendant  a  wrongdoer,  notwithstanding  he 
is  the  freeholder,  and  falls  back  upon  the  pos- 
session of  the  plaintiff,  which  was  asserted  in  the 
declaration,  and  admitted  in  the  plea,  and  is 
sufficient  against  a  wrongdoer.  Ryan  v.  Clarke, 
7  D.  &  L.  8 ;  18  L.  J.,  Q.  B.  267  ;  13  Jur. 
1000. 

Where  a  defendant  justifies  a  trespass  for 
preventing  a  tortious  act  of  the  plaintiff,  who 
relies  on  a  licence  which  rendered  bis  act  lawful, 
he  ought  to  reply  the  licence.  Taylor  v.  Smith, 
7  Taunt.  166. 

A  freehold  of  customary  tenements  within  a 
manor,  though  such  tenements  are  not  held  at 
the  will  of  the  lord,  and  are  transferable  by  lease 
and  release  and  admittance,  is  in  the  lord  ;  and, 
therefore,  where,  in  an  action  by  the  customary 
tenant  against  the  lord,  the  latter  pleads  liberum 
tenementum,  the  derivative  and  subordinate 
interest  of  the  tenant  ought  to  be  replied. 
liuhmpson  V.  Hardinge,  1  C,  B,  940 ;  14  L.  J., 
C.  P.  268  ;  9  Jur.  927. 

A  replication,  by  way  of  estoppel,  may  be  re- 
plied to  a  plea  of  liberum  tenementum,  and  if 
the  plaintiff  does  not  avail  himself  of  that 
liberty,  but  merely  joins  issue  on  the  plea,  the 
matter,  which  might  have  been  so  replied,  is  not 
conclusive  evidence  in  his  favour,  but  is  merely 
evidence  to  go  to  the  jury.  Faversham  (^Lord) 
V.  Emerson,  11  Ex.  385 ;  24  L.  J.,  Ex.  254. 

In  an  action  for  breakiiig  and  entering  the 
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plain tifTs  land,  and  building  thereon  a  wall  and 
a  cornice,  a  verdict  was  found  for  the  defendant 
on  the  plea  of  liberum  tenementum.  In  a  sub- 
sequent action  by  the  devisees  of  the  former 
defendant  against  the  former  plaintiff  and  his 
wife,  for  injury  to  the  reversion  by  the  wife 
breaking  and  entering  the  land  and  pulling 
down  the  cornice,  the  defendants  were  held  to  be 
estopped,  by  the  record  in  the  former  'action, 
from  giving  evidence  to  shew  that  the  land 
under  the  cornice  had  not  been  in  dispute. 
miittaker  v.  Jackson,  2  H.  &  C.  926  ;  32  L.  J., 
Ex.181;  IIL.  T.  155. 


Continning   Treipats.]  —  A  declaration 


alleged  that  the  defendants  wrongfully  raised  an 
embankment  near  the  plaintiff's  house,  and  wrong- 
fully continued  the  same,  by  reason  whereof 
large  quantities  of  water  flowed  against  and  into 
the  house.  Plea,  that  the  embankment  was 
raised  and  .continued  by  the  defendants  under 
certain  acts  of  parliament.  Replication,  that 
although  the  embankment  was  raised  and  con- 
tinued under  the  acts  of  parliament,  the  flowing 
of  the  -water  against  and  into  the  house  was 
occasioned  by  the  wrongful  construction  and 
negligent  and  Improper  raising  of  the  embank- 
ment, and  the  want  of  proper  and  suflicient 
drains  to  the  same,  and  the  continuing  the 
embankment  so  wrongfully  constructed  and  in- 
sufficiently drained  : — Held,  that  the  replication 
was  not  a  departure  from  the  declaration.  Brim 
V.  Great  Western  RaUwaij  Company^  2  B.  &  S. 
402. 

Trayerse  of  Command.] — If  the  defendant 
pleads  soil  and  freehold  in  another,  by  whose 
command  he  justifies  the  trespass,  such  command 
may  be  traversed  by  the  plaintiff.  Chambers  v. 
Donald-son^  11  East,  65.  And  see  Cary  v.  Holt, 
11  East,  70,  n. 

The  only  ground  upon  which  the  authority  of 
a  servant  is  traversable  in  an  action  of  trespass 
is,  the  protection  of  the  person  or  property  of  a 
party  from  the  officious  and  wanton  interference 
of  a  stranger,  where  the  principal  might  have 
been  willing  to  waive  the  right.  Dohree  v. 
Napier,  3  Scott,  201  ;  2  Bing.,  N.  C.  781. 

A  defendant  pleaded  that  the  locus  in  quo  was 
the  soil  and  freehold  of  T.,  and  justified  under 
him  as  his  servant  and  by  his  command.  .  The 
replication  traversed  the  command.  T.  was  a 
minor,  and  a  ward  in  Chancery,  and  the  defen- 
dant the  receiver  and  agent  for  the  estate : — 
Held,  that  from  this  the  jury  might  infer  a 
general  authority  to  do  the  act,  and  if  they  so 
inferred,  ought,  to  find  for  the  defendant ;  and 
that  upon  this  issue  the  plaintiff  was  not  entitled 
to  shew  that  he  held  under  a  lease,  and  to  insist 
that  the  act  was  therefore  such  as  an  infant 
could  not  authorize.  Ikoer  v.  Joruss,  9  Q.  B.  623  ; 
16  L.  J.,  Q.  B.  42  ;  10  Jur.  965. 

New  Assignment.]— There  cannot  be  a  new 
assignment  except  where  there  is  a  special  plea. 
Smith  V.  Milles,  1  T.  R.  475. 

Where  the  plaintiff  in  his  declaration  avers  a 
single  act  of  trespass,  which  the  defendant  justi- 
fies, there  can  be  no  new  assignment.  Taylor  v. 
Smith,  7  Taunt.  156. 

Where  a  justification  is  pleaded,  to  which  the 
plaintiff  new  assigns  that  the  action  is  brought 
for  another  and  different  trespass  than  that  men- 


tioned in  the  plea,  and  not  guilty  is  pleaded  to 
the  new  assignment ;  if  the  plaintiff  gives  in 
evidence  only  one  trespass,  it  is  incumbent  on 
him  to  shew  that  the  trespass  is  clearly  a  different 
one  from  that  mentioned  in  the  plea ;  if  the  cir- 
cumstances are  alike,  the  jury  ought  to  consider 
it  to  be  the  same.  Darby  v.  Smith,  2  M.  Jc  Rob. 
184. 

To  an  action  for  breaking  the  plaintiff's  close 
and  -laying  a  railroad  thereon,  the  defendant 
justified  under  the  reservation  contained  in.  cer- 
tain deeds.  The  plaintiff  new  assigned  to  the 
plea  that  the  trespasses  were  committed  on  other 
and  different  occasions,  and  to  a  greater  extent 
than  was  necessary,  and  for  other  and  different 
purposes,  and  on  other  parts  of  the  close  ;  to 
which  there  was  judgment  by  default  : — Held, 
that  the  plaintiff  could  not  dispute  that  some 
species  of  railroad  was  within  the  reservation, 
but  that  the  question  was,  whether  the  railroad 
was  constructed  in  a  direction  or  in  a  manner 
unauthorized  by  the  reservation.  Dajid  v,  Kings- 
cote,  6  M.  &  W.  174  ;  2  Railw.  Cas.  27. 

The  locus  in  quo  was  described  as  "  abutting 
on  the  south  and  east  on  a  close  in  the  occupation 
and  possession  of  the  defendants."  The  defen- 
dants (a  railway  company)  pleaded  that  they 
took  possession  of  a  part  of  the  close  abutting 
on  the  south  on  the  fence  of  their  railway,  under 
8  &  9  Vict.  c.  20,  ss.  32,  33,  which  was  the  tres- 
pass complained  of.  It  appeared  at  the  trial, 
that  at  the  time  the  trespass  was  committed,  the 
close  abutted  on  the  fence  of  the  railway,  but 
afterwards  the  company  took  possession  of  and 
purchased  a  small  part  of  it  adjoining  the  rail- 
way, so  that  the  plaintiff's  description  was  cor- 
rect at  the  time  of  the  declaration,  but  not  at  the 
time  of  the  trespass  ; — Held,  that  the  plaintiff, 
not  haying  new  assigned,  was  not  entitled  to  re- 
cover. Huvifrey  v.  Lmidon  and  Xorth-Westem 
naihvay  Chmpany,  7  Ex.  325  ;  22  L.  J.,  Ex. 
149. 

Where  the  defendant  pleaded  liberum  tene- 
mentum, as  occupier  for  thirty  years,  having  a 
right  to  dig  sand  and  marl ;  and  that  the  de- 
fendant having  occasion  to  exercise  the  right, 
and  for  the  purpose  of  the  right,  and  in  the  exer- 
cise of  the  right,  as  occupier  of  the  land,  and  in 
order  to  the  cultivation  thereof,  committed  the 
trespass  complained  of ;  to  which  the  plaintiff 
replied  by  traversing  the  plea  in  the  form  given 
by  15  &  16  Vict.  c.  76,  s.  77  ;  the  plaintiff  having 
proved  a  trespass,  and  no  evidence  being  adduced 
in  support  of  the  right  claimed  : — Held,  that  the 
defendant  was  entitled  to  a  verdict,  as  the  plain- 
tiff ought  to  have  new  assigned.  Glover  v. 
Dixon,  9  Ex.  158  ;  2  C.  L.  R.  309  ;  17  Jur,  1012. 

Where  the  general  issue  is  on  record,  and  the 
defendant  means  to  suffer  judgment  by  de&ult 
on  a  new  assignment,  so  much  of  the  general 
issue  as  applies  to  the  trespasses  newly  assigned 
should  be  withdrawn.  Cross  v.  Johnson,  4  M.  & 
II.  290  ;  9  B.  &  C.  613.  See  Price  v.  Seaward, 
Car.  &  M.  23. 

c.  Evidence. 

Onns.] — A  party  who  insists  upon  remaining 
on  the  land  of  another  against  his  will,  and 
therefore  prim4  facie  against  right,  ought  to  shew 
all  the  circumstances  which  make  such  posses- 
sion lawful,  and  abridge  the  general  rights  of 
property.  Hayling  v.  Ohey  (in  error"),  8  Ex. 
531  J  22  L.  J.,  Ex,  139  ;  17  Jur.  325— Ex.  Oh. 
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AdmiiflioiLs  and  Condnot  of  Defendant.]— In 

■  an  action  for  breaking  and  entering  the  plaintiffs 

mine  and  taking  coals,  evidence  of  working  by 

'the  plaintiff  in  another  part  of  the  same  mine, 

within  eighty  yards  of  the  place  of  the  trespass, 

•coupled  with  a  statement  by  the  defendant,  that 

he  had  got  the  coal,  and  was  willing  to  pay  such 

.amount  as  should  be  settled  by  arbitration,  is 

evidence  of  the  plaintiff's  being  in  possession  of 

the  place  where  the  trespass  was  committed. 

Wild  V.  Holt,  9  M.  &  W.  672  ;  1  D.,  N.  S.  876. 

In  an  action  against  five  persons  for  breaking 
into  the  plaintiff's  house,  in  which  they  have  paid 
^money  into  court,  the  plaintiff  cannot  go  into 
proof  (as  evidence  of  malice),  that,  nine  months 
^ter  the  trespass,  one  of  them  indicted  him  for 
perjury.    Xeiotmi  v.  WiUon,  1  C.  &  K.  537. 

Evidence  of  the  conduct  of  the  parties  before 

the  trespass  complained  of,  if  it  has  reference  to 

it,  may  be  receivable ;  but  not  evidence  of  the 

:act  of  one  defendant  done  by  him  long  after  the 

trespass.    lb, 

Befosing  Entrance  to  Plaintiff] — In  an  action 
for  breaking  and  entering  the  plaintiff's  apart- 
ment, it  appeared  that  the  plaintiff  had  taken 
furnished  lodgings  in  the  defendant's  house  for  a 
term,  and  that  the  only  entrance  to  them  was 
through  the  defendant's  street  door  and  lobby ; 
and  the  evidence  to  shew  the  breaking  and  enter- 
ing by  the  defendant  was,  that,  before  the  term 
had  expired,  the  defendant  prevented  the  plain- 
tiff from  entering  the  house,  telling  him  he 
-should  no  longer  have  the  apartments : — Held, 
sufficient  evidence  for  the  jury  to  infer  a  breaking 
and  entering  of  the  apartments  by  the  defendant. 
Lane  v,  Dixon,  3  C.  B.  776  ;  16  L.  J.,  C.  P.  129  ; 
1 1  Jur.  89. 

Nature  of  Bight.] — Issue  being  taken  on  pleas 
justifying  a  trespass,  in  exercise  of  a  right,  evi- 
dence is  admissible  to  shew  that  the  entry  was 
not  at  a  proper  time,  and  that  the  plaintiff 
riesisted  the  entry  on  that  ground.  Lynn  v. 
Coiner,  2  F.  &  F.  244. 

Beealling  Witneeaes.]— The  plaintiff's  counsel, 
after  he  has  closed  his  case,  may  recall  a  witness 
to  prove  that  the  locus  in  quo  was  in  the  posses- 
sion of  the  plaintiff,  which  he  had  omitted  to  do 
on  his  previous  examination.  Brotofi  v.  Giles,  1 
O.  k  P.  118. 

d.   InjTinotion. 

When  Granted.^— The  guardians  of  the  poor, 
wrongfully  claiming  a  right  of  way  to  their  re- 
lieving office  over  the  plaintiffs'  lands,  invited 
paupers  to  come  that  way  for  relief  ;  the  trespass 
by  the  paupers  causing  serious  injury  to  the 
plaintiffs,  an  injunction  was  granted  to  restrain 
the  guardians,  their  servants,  workmen  and 
agents,  from  trespassing.  Ardley  v,  St,  Paneras 
iOuardiamt),  39  L.  J.,  Ch.  871. 

A  mesne  landlord  entering  on  demised  pre- 
mises in  the  absence  of  express  power  in  the 
lease,  though  himself  liable  to  forfeiture  for 
non-repair,  will  be  restrained  by  injunction. 
i^ocJter  v.  Planet  BuUding  Soeiety,  27  W.  R. 
877— C.  A. 

When  the  plaintiff's  title  is  not  disputed  the 
court  will  grant  an  injunction  to  restrain  acts  of 
trespass  without  requiring  him  first  to  bring  an 
action.  Ooodson  v.  Richardson,  9  L.  B.,  Ch.  221 ; 
43  L.  J.,  Ch.  790 ;  30  L.  T.  142  ;  22  W.  R.  337. 


When  water  pipes  had,  without  the  consent  of 
the  owner  of  the  soil,  been  laid  in  the  soil  of  a 
highway,  an  injunction  to  restrain  the  con- 
tinuance of  the  pipes  was  granted ;  the  owner 
of  the  soil  not  being  left  to  his  remedy  at  law, 
and  not  being  required  to  establish  his  right  at 
law.    lb. 

The  facts  that  the  soil  under  the  highway  was 
of  no  value  to  the  owner,  and  that  his  motive 
for  applying  to  the  court  was  not  connected 
with  the  enjoyment  of  his  land,  were  held  not  to 
be  reasons  against  the  granting  of  the  injunc- 
tion,   lb. 

In  1869  H.  brought  ejectment  against  S.  to  re- 
cover a  piece  of  woodland.  S.  set  up  adverse 
possession  for  more  than  twenty  ^ears,  and  the 
action  was  discontinued.  H.  shortly  afterwards 
took  up  his  residence  in  a  house  close  to  the 
wood,  and  frequently  walked  in  the  wood,  turned 
cattle  into  it,  and  cut  the  brambles  there.  In 
1873  he  cut  down  a  tree  in  the  wood,  and 
threatened  to  cut  more,  upon  which  8.  filed  his 
bill  for  an  injunction  : — Held,  that,  after  H.  had, 
by  bringing  ejectment,  admitted  S.  to  be  in  pos- 
session of  the  wood,  the  acts  done  by  H.  must  be 
looked  upon  only  as  acts  of  trespass  not  putting 
him  into  possession,  and  that  S.,  oeing  in  posses- 
sion, was  entitled  to  an  interlocutory  injunction 
to  restrain  him  from  cutting  timber.  Stanford 
V.  HurUtone,  9  L.  R.,  Ch.  116  ;  30  L.  T.  140  ;  22 
W.  R.  422. 

The  court  has  no  jurisdiction  to  restrain  a  tres- 
pass which  does  not  amount  to  waste.  Turner  v. 
Ring  wood  Highway  Board,  18  W.  R.  424. 

e.  Damaffos. 

Againft  Bightfal  Owner— Foreible  Entry.] — 
Damages  cannot  be  recovered  against  a  rightful 
owner  of  land  for  a  forcible  entry  on  land ;  but 
for  any  independent  wrong  connected  with  such 
entry  damages  may  be  recovered  even  by  a  per- 
son whose  possession  was  wrongful.  Beddatl  v. 
Maitland,  17  Ch.  D.  174  ;  50  L.  J.,  Ch.  401  ;  44 
L.  T.  2i8;  29W.  R.  484. 

Aggravation.] — Trespass  for  breaking  and  en- 
tering the  plaintiff's  dwelling-house  may  be  well 
laid  to  have  been  done  under  a  false  charge  and 
assertion,  that  the  plaintiff  had  stolen  property 
in  her  house,  i>er  quod  she  was  injured  in  her 
credit,  for  that  is  laid  only  as  matter  of  aggra- 
vation ;  and  the  jury  may  give  damages  for  the 
trespass,  as  it  is  aggravated  by  such  false  charge. 
Bracegirdle  v.  Orford,  2  M.  &  S.  77. 

Pending  a  negotiation  for  an  assignment  of 
a  lease,  A.  was  let  into  possession  of  the  premises 
as  tenant  of  some  kind.  The  negotiation  going 
off,  B.  (the  landlord)  demanded  the  key,  and 
wrote  to  A.,  telling  him  that  he  never  intended 
to  let  him  into  possession,  and  A.  refusing  to  go 
out,  B.  entered,  and  forcibly  expelled  him  and 
his  family,  in  the  doing  of  which  the  plaintiff 
and  his  wife  were  assaulted  : — Held,  that  al- 
though the  plaintiff  was  entitled  to  recover 
damages  for  the  assaults,  he  was  not  entitled  to 
damages  for  the  expulsion  ;  his  tenancy  being 
at  the  most  a  tenancy  at  will,  and  that  having 
been  properly  detei-mined.  Pollen  or  PoUon  v. 
Brewer,  7  C.  B.,  N.  S.  371 ;  6  Jur.,  N.  S.  509. 

Mining  beyond  Boundary.] — ^A.  was  the  owner 
of  a  small  feu  of  about  an  acre  and  a  half  in 
extent.    The  surface  of  the  ground  was  occu- 
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pied  by  miners'  cottages,  anil  underneath  was 
coaL  When  A.  purchased  the  feu  he  was  under 
the  impression  that  all  the  minerals  under  the 
feu,  as  under  all  the  ground  surrounding  it,  had 
been  reserved  to  the  superior  ;  but  that  was  a 
mistake,  for  in  the  deed  granting  the  feu  there 
was  no  reservation  of  coal.  The  sui)erior 
granted  the  whole  property  in  the  coals  in  all 
the  surrounding  land  to  R.  and  C.  They,  under 
the  impression  that  they  had  the  whole  of  the 
coal,  including  the  coal  under  the  acre  and  a 
half,  worked  out  and  disjwsed  of  the  coal  under 
A/s  acre  and  a  half  ;  and  in  doing  so  damaged 
the  surface.  A.  could  not  have  worked  the  coal 
to  a  profit  himself ;  there  was  no  person  to 
whom  he  could  dispose  of  it  but  to  R.  and  C. ; 
and  the  element  of  wilful  trespass,  and  the 
element  of  special  and  exceptional  need  of 
support  to  the  surface,  were  absent.  In  a  claim 
by  A.  for  (1)  the  value  of  the  coal ;  (2)  a  sum 
for  **  way-leave  "  and  the  advantage  obtained  by 
working  through  instead  of  round  the  feu  ;  and 
(3)  for  damages  done  to  the  houses  on  the  sur- 
face : — Held,  affirming  the  decision  of  the  court 
below,  that  the  value  of  the  coal  taken  must  be 
the  value  of  the  coal  to  the  person  from  whom 
it  is  taken,  at  the  time  it  is  taken,  and  that  the 
best  evidence  in  the  peculiar  circumstances  of 
this  case  of  that  value  was  the  royalty  paid  by 
R.  and  C.  for  the  surrounding  coal  field  ;  there- 
fore A.  was  entitled  to  the  lordship  on  the  coal 
excavated,  calculated  at  that  rate ;  together 
with  the  payment  of  a  sum  for  damage  done  to 
the  houses  on  the  surface.  Liringstone  v.  iiflir- 
yardt  Coal  Qmpany^  5  App.  Cas.  25  ;  42  L.  T. 
334  ;  28  W.  R.  357  ;  44  J.  P.  392— H.  L.  (Sc). 

In  an  action  for  getting  and  taking  coal  from 
a  coal-mine,  the  proper  measure  of  damages  is 
the  value  of  the  coal  as  soon  as  it  is  severed 
from  the  freehold,  which  may  be  ascertained 
by  deducting  from  the  saleable  value  of  the 
coal  at  the  pit's  mouth  the  expense  of  carrying 
it  there  from  the  mine.  Morgan  v.  Poivcll,  3 
Q.  B.  278  ;  2  G.  &  D.  721  ;  6  Jur.  1109. 

In  an  action  for  taking  coals  from  the  plain- 
tiff's mine,  where  the  defendant  is  a  mere  wrong- 
doer, the  measure  of  damages  is  the  value  of  the 
coals  at  the  time  when  they  first  existeti  as 
chattels ;  and  the  defendant  is  not  entitled  to 
any  deduction  for  the  expense  of  getting  them, 
or  for  a  rent  pavable  to  the  mine-owner  on  coals 
got  from  the  m'ine.  Wild  v.  Holt,  9  M.  &  W. 
<J72  ;  1  D.,  N.  S.  376. 

St'c  also  Mines  and  Minerals. 


Taking  Soil.]— T.  demised  land  to  the  plain- 
tiff at  an  annual  rent  for  twenty-one  years,  with 
liberty  to  dig  half  an  acre  of  brick  earth 
annually :  the  lessee  covenanted  that  he  would 
not  dig  more,  or,  if  he  did,  that  he  would  pay  an 
increased  rent  of  375/.  per  half  acre,  being  after 
the  same  rate  that  the  whole  brick  earth  was 
sold  for.  A  stranger  dug  and  took  away  brick 
earth  ;  the  lessee  recovered  against  him  the  full 
value  of  it : — Held,  that  he  was  entitled  to  re- 
tain the  whole  damages.  Attvrttoll  v.  Stevens, 
1  Taunt.  183. 

In  an  action  for  cutting  into  the  plaintiff's 
close,  and  carrying  away  the  soil,  the  proper 
measure  of  damages  is  the  value  to  the  plaintiff 
of  the  land  removed,  not  the  expense  of  re- 
storing it  to  its  original  condition.  Jon^s  v. 
Oooday,  8  M.  &  W.  146  ;  1  D.,  N.  S.  50, 


Interest.] — Where  a  plaintiff  proves  by  parol 
that  he  occupies  the  premises  under  a  written 
agreement  from  W.,  and  the  defendant  produces 
a  lease  from  W.,  made  and  taking  effect  about 
the  time  of  the  acts  complained  of  as  trespasses  ; 
in  order  to  entitle  him  to  more  than  nominal  da- 
mages, the  plaintiff  must  shew  the  duration  of  his 
interest,  which  he  can  only  do  by  the  production, 
of  the  written  instrument.  Ticyman  v.  Knowles, 
13  C.  B.  222  ;  22  L.  J.,  C.  P.  143  ;  17  Jur.  238. 

Action  for  breaking  and  entering  the  dwell- 
ing-house of  the  plaintiff,  and  taking  away 
goods  therein,  not  alleging  them  to  be  his 
goods  : — Held,  that  the  plaintiff  was  not  en- 
titled to  damages  for  the  value  of  the  goods,  as 
they  were  not  alleged  to  be  his  property.  Prit- 
chard  v.  Long,  9  M.  &  W.  666  ;  ID.,  N.  S.  883. 

Costs.] — In  an  action  for  breaking  and  enter- 
ing a  house,  and  taking  and  selling  goods,  the 
plaintiff  is  not  entitled  to  recover  the  costs  of 
setting  aside  a  warrant  of  attorney  and  all 
subsequent  proceedings  under  which  the  tres- 
pass was  committed.  Holloway  v.  Turner,  6  Q.  B. 
928  ;  14  L.  J.,  Q.  B.  143  ;  9  Jur.  160. 

f.  Effect  of  Jndflrment. 

Where  Trespass  Continning.] — Trespass  is  the 
proper  remedy  for  wrongfully  continuing  a 
building  on  the  plaintiff's  land,  for  the  erection 
of  which  the  plaintiff  has  already  recovered 
compensation  ;  and  a  recovery,  with  satisfaction 
for  erecting  it,  does  not  operate  as  a  purchase 
of  the  right  to  continue  such  erection.  Holmes 
V.  M'ilso7i,  10  A.  &  E.  503.  See  Thomj)son  v. 
(j^ibsan,  7  M.  &  W.  456. 

Therefore,  where  the  trustees  of  a  turnpike- 
road  built  buttresses  to  support  it  on  the  land 
of  A.,  and  A.  thereupon  sued  them  and  their 
workmen  for  such  erection,  and  accepted  money 
paid  into  court  in  full  satisfaction  of  the  tres- 
pass for  such  erection  : — Held,  that,  after  notice 
to  the  trustees  to  remove  the  buttresses,  and  a 
refusal  to  do  so,  A.  might  bring  another  action 
against  them  for  keeping  and  continuing  the 
buttresses  on  the  land,  to  which  the  former 
recovery  was  no  bar.     lb. 

Eeeoyery  in  Bepleyin  no  Bar.] — ^A  recovery  in 
replevin  is  a  bar  to  any  action  for  the  same 
taking  of  the  same  goods,  as  all  damages  may 
be  then  recovered,  but  not  to  an  action  for  tres- 
pass to  land  committed  at  the  time  of  such 
taking.  Gibbs  v.  OruicJtshanli,  8  L.  R.,  C.  P. 
454  ;  42  L.  J.,  C.  P.  273 ;  28  L.  T.  735 ;  21 
W.  R.  734. 

A  person  let  into  possession  of  mortgaged 
property  by  the  mortgagor,  he  being  l^t  in 
possession  only  by  the  sufferance  of  the  mort- 
gagee, has  no  title  against  the  mortgagor,  ex- 
cept after  his  assent  to  the  assignment  or 
tenancy.    lb, 

• 

III.    TO  GOODS. 
1.  Right  of  Possbssion. 

Mere  Possession.] — The  plaintiff,  at  the  time 
of  the  trespass,  must  either  have  the  actual 
possession  or  a  constructive  possession  in  the 
property  which  is  the  subject  of  the  trespass. 
Smith  V.  Mfllfls,  1  T.  R.  480. 

A.  commissioned  her  brother  to  buy  a  cow  for 
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her,  and  a  fortnight  afterwards  he  bought  a 
cow ;  but,  before  the  cow  had  either  come  to 
A/s  hands  or  she  had  assented  to  the  purchase, 
the  cow  was  taken  by  B. : — Held,  that  A.  had 
such  a  property  in  the  cow  as  would  enable  her 
to  maintain  trespass  against  B.  for  taking  the 
cow.     TlMinns  v.  Phillips,  7  C.  &  P.  573. 

If  an  owner  of  a  chattel  gratuitously  permits 
another  person  to  use  it,  the  owner  may  main- 
tain trespass  for  an  injury  done  to  it  while  it  is 
so  used.    Lotan  v.  Crou^  2  Camp.  464. 

A  shopkeeper,  who  has  the  possession  of  goods 
sent  to  him  on  sale  or  return,  may  maintain  tres- 
pass for  their  injury  in  his  own  name.  Colwill 
V.  Reeves,  2  Camp.  575. 

As  Servant] — ^A  master  of  a  fly-boat,  who  is 
hired  by  a  canal  company  at  weekly  wages,  may 
maintain  trespass  for  cutting  a  rope  fastened  to 
the  vessel,  whereby  it  was  towed  along  an  inland 
nayigation,  although  the  vessel  and  the  rope 
were  the  property  of  the  company.  Moore  v. 
Jiithinson,  2  B.  &  Ad.  817. 

A.  hired  a  steamboat  for  an  excursion,  the 
owner's  captain  navigating  her : — Held,  that  the 
hii-cr  had  not  such  a  possession  as  to  justify  him 
in  forcibly  turning  out  a  stranger  whom  the 
captain  had  allowed  to  come  on  board.  Dean  v. 
ffogg,  10  Bing.  343  ;  4  M.  &  Scott,  188  ;  6  C.  & 
P.  54. 

Auctioneer.] — ^An  auctioneer  put  into  posses- 
sion of  fixtures  attached  to  the  freehold  tor  the 
purpose  of  selling  them,  the  purchaser  being 
bound  to  detach  and  remove  them,  has  not  such 
a  possession  as  will  support  trespass  de  bonis 
asportatis  for  their  wrongful  removaL  Davis  v. 
Danht,  3  Ex.  435  ;  18  L.  J.,  Ex.  213. 

doalified  Bight.]— A.,  being  indebted  to  B.,  it 
was  agreed  that  B.  should  keep  A.^s  cow  till  the 
debt  was  paid;  that  A.  might  drive  her  away 
every  morning  and  night  to  be  milked ;  and  if 
he  did  not  return  her,  that  B.  might  retake  her 
whenever  and  wherever  he  found  her.  A.  drove 
her  away,  and  kept  her  three  weeks,  whereupon 
B.  retook  her.  In  an  action  by  A.  against  B.  for 
so  so  doing : — Held,  that  these  facts  supported  a 
plea  denying  A.'s  property  in  the  cow.  Richards 
V.  Sgmans,  8  Q.  B.  90 ;  15  L.  J.,  Q.  B.  35 ;  10 
Jur.  6. 

Incomplete  Poiiession.] — The  plaintiff  and 
the  defendant  were  owners  of  boats  employed  in 
a  fishery.  The  plaintiffs  boat  cast  a  fishing 
sean  round  a  shoal  of  mackerel,  with  the  excep- 
tion of  a  comparatively  small  opening,  which 
the  sean  did  not  quite  fill  up,  but  through 
which,  in  the  opinion  of  the  witnesses,  the  fish 
could  not  escape.  The  defendant's  boat  then 
came  through  the  opening,  and  took  the 
mackerel : — Held,  that  the  plaintiff  could  not 
maintain  trespass  for  taking  his  fish,  his  pos- 
session not  having  been  complete.  Young  v. 
Hichens,  D.  &  M.  592 ;  6  Q.  B.  606. 

PoMOSsion  of  Trefpaeser.]— Title  to  property 
created  merely  by  the  act  of  reducing  a  thing 
into  possession  necessarily  implies  a  reduction 
into  possession  effected  by  an  act  which  is  not  in 
any  vray  of  a  wrongful  nature.  Such  an  act, 
therefore,  effected  by  one  who  is  at  the  moment 
a  trespasser,  cannot  create  a  title  to  property. 
Blades  V.  Wggs,  11  H.  L.  Cas.  621. 


Sotting  np  Jns  tertii  ai  an  Ancwer.] — A., 

being  in  possession  of  a  piano,  which  he  had 
previously  mortgaged  with  other  goods  by  a  bill 
of  sale  to  B.,  sold  it  to  the  plaintiff,  who  took 
possession  of  it,  and  removed  it  from  premises 
which  A.  held  as  tenant  to  the  defendant.  The 
sale  to  the  plaintiff  was  a  bona  fide  transac- 
tion. The  defendant,  to  whom  a  year's  rent 
was  due  by  A.,  and  being  unaware  of  B.'s  mort- 
gage, or  of  the  sale  to  the  plaintiff,  caused  the 
chattel  to  be  taken  out  of  the  plaintiff  s  posses- 
sion and  replaced  in  the  premises  held  by  A. 
Thereupon,  B.  claimed  it  as  his  property,  but 
the  defendant,  after  B.'s  claim  had  been  made, 
distrained  and  sold  the  piano,  together  with 
other  goods,  for  the  rent  due,  when  it  was  pur- 
chased amongst  other  property  by  B.,  who  paid 
the  defendant  the  rent  due,  and  the  costs  and 
expenses  of  the  distress,  retaining  the  balance  of 
the  purchase-money.  In  an  action  for  trespass 
in  taking  away  the  piano,  and  for  its  conver- 
sion : — Held,  that  the  defendant  could  not  defeat 
the  action  by  shewing  that  the  title  to  the  chattel 
was  in  B.  under  the  bill  of  sale,  and  that  the 
plaintiff  was  entitled  to  a  verdict.  Ila^gan  v. 
Paslcy,  2  Ir.  L.  R.  573.  . 

In  an  action  for  seizing  goods  in  the  possession 
and  apparent  ownership  of  the  plaintiff,  the  de- 
fendant cannot  set  up  the  title  of  a  third  person 
to  defeat  the  action.  Nelson  v.  Ch^rrill,  1  M. 
&  Scott,  452  ;  7  Bing.  668. 

ATid  see  BAILMENT. 

2.  What  Amounts  to  a  Tbespass. 

a.  In  Oeneral. 

Where  Contract  Imperfect] — Where  a  party 
purchased,  by  a  verbal  contract,  a  crop  of  grow- 
ing grass,  with  liberty  to  go  on  the  close  where 
it  grew,  for  the  purpose  of  cutting  and  carrying 
it  away : — Held,  that  he  could  not  maintain 
trespass  against  the  seller  for  taking  away  his 
horse  and  cart  from  the  close,  which  he  had 
brought  there  for  the  purpose  of  carrying  away 
the  grass ;  for  this  was  in  substance  an  action 
charging  the  defendant  on  a  contract,  within 
the  4th  section  of  the  Statute  of  Frauds.  Car- 
rington  v.  Roots,  2  M.  &  W.  248. 

Locking  np  Ooodf.] — The  wife  of  G.'s  brother 
was  present  in  his  house  at  Q.'s  death,  and  put 
away  jewellery  belonging  to  him  in  a  cupbo^xl, 
with  the  bond,  fide  object  of  protecting  it.  The 
jewellery  disappeared :  —  Held,  that  her  act 
amounted  to  a  trespass,  and  the  executor  of  G. 
was  entitled  to  nominal  damages.  Kirk  v. 
Gregory,  1  Ex.  D.  55  ;  45  L.  J.,  Bx.  186 ;  34 
L.  T.  488  ;  24  W.  R.  614. 

Semble,  that  if  the  articles  had  reasonably  re- 
quired protection,  and  the  act  of  the  wife  had 
been  a  reasonable  precaution  for  that  purpose, 
the  trespass  would  have  been  justified.    lb. 

The  defendant  claiming  rent  in  arrear  from 
the  plaintiff,  his  lodger,  locked  the  door  of  the 
room  in  which  the  plaintiff's  goods  were  de- 
posited, and  refused  to  allow  the  plaintiff  to 
enter  and  remove  them,  saying  that  he  should 
not  have  them  until  he  had  paid  his  rent : — 
Held,  that  the  acts  of  the  defendant  did  not 
amount  to  a  taking,  and  that  trespass  was  not 
maintainable.  Hartley  v.  Moxham  or  Moxoh, 
3  G.  &  D.  1  ;  Car.  &  M.  504  ;  3  Q.  B.  701  ;  12 
L.  J.,  Q.  B.  41 ;  6  Jur.  940. 
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If  in  an  action  for  taking  goods  the  defendants 
plead  that  L.  was  possessed  of  a  room,  and  that 
they,  as  his  servants,  removed  the  goods,  which 
were  incumbering  the  room,  to  a  convenient  dis- 
tance ;  this  plea  is  disproved,  if  it  is  shewn  that 
the  defendants  locked  up  the  goods  in  the  room, 
and  took  away  the  kev.  Jones  v.  Lewis,  7  C.  & 
P.  343. 

By  Cuftom-lLOiue  Officer.] — Where  a  custom- 
house officer  took  by  force,  from  under  the  arm  of 
a  passenger  landing  from  a  vessel,  a  portfolio  con- 
taining school-drawings,  without  making  any 
previous  demand  :  —  Held,  that,  as  drawings 
which  had  not  paid  duty  were  liable  to  forfeiture 
under  3  &  4  Will.  4,  c.  66,  the  officer  was  not 
liable  in  trespass  de  bonis  asportatis.  De  Gon- 
douin  V.  Zrivis,  2  P.  &  D.  283  ;  10  A.  &  E.  117. 

Where  goods,  liable  to  payment  of  duty,  have 
been  landed  and  warehoused,  and  examined  by 
custom-house  officere  in  the  regular  execution  of 
their  duty,  no  action  can  be  maintaihed  against 
such  officers  for  the  detention  of  the  goods, 
under  a  belief  that  they  are  liable  to  forfeiture, 
though  it  ultimately  appears  they  were  not  so 
liable.  Jaeohsohn  v.  MaJte,  7  Scott,  N.  R.  772  ; 
6  M.  &  G.  919  ;  13  L.  J.,  C.  P.  89  ;  8  Jur.  272. 

By  Landlord.] — A  landlord  who  has  accepted 
the  rent  in  arrear,  and  the  expenses  of  the  dis- 
tress, after  the  impounding,  cannot  be  treated  as 
a  trespasser  merely  because  he  retains  possession 
of  the  goods  distrained,  although  his  refusal  to 
deliver  them  up  to  the  tenant  may  amount  to  a 
conversion,  so  as  to  render  him  liable  in  trover. 
West  V.  Mbbs,  4  C.  B.  172  :  17  L.  J.,  C.  P. 
150. 

If  a  landlord  puts  in  a  distress  and  declares 
that  he  distrains  and  does  really  intend  to  distrain 
certain  goods  on  the  premises  which  are  not  by 
law  distrainable  ;  for  this  alone  neither  trespass 
nor  trover  will  lie.  Beck  v.  Denbigh,  29  L.  J., 
C.  P.  273  ;  6  Jur.,  N.  S.  998  ;  2  L.  T.  154  :  8 
W.  R.  392. 

By  Constable  nnder  Warrant.]  —  A  constable 
having  a  warrant  authorizing  the  seizure  of 
certain  specified  goods  alleged  to  have  been 
stolen,  seized  those  goods  and  others  not  speci- 
fied in  the  warrant ;  the  latter  goods  were  not 
likely  to  furnish  evidence  of  the  identity  of  the 
former  : — Held,  that  he  was  liable  to  an  action 
of  trespass,  though  a  copy  of  the  warrant  had 
not  been  demanded.  Crozier  v.  Cundu,  9  D.  & 
R.  224  ;  6  B.  &  0.  232. 

Treipasi  by  Eolation.]— The  rule,  that  a  party 
cannot  be  made  a  trespasser  by  relation,  is  only 
applicable  where  the  act  complained  of  was  law- 
ful at  the  time.  Tharpe  v.  Stallwoad,  5  M.  &  G. 
760  ;  6  Scott,  N.  R.  715. 

Trespass  lies  against  a  person  who  takes  a 
beast  as  an  estray,  although  lawfully  at  first, 
and  afterwards  abuses  it  bv  riding  and  labour- 
ing it.     Oxley  v.  Watts,  1  f .  R.  12. 

Where  cattle  escape  through  defect  of  the 
defendant's  fences,  trespass  will  lie  if  he  drives 
them  into  the  highway  and  there  leaves  them. 
Ckrmthers  v.  mtlles,  8  A.  &  E.  113  ;  3  N.  &  P. 
246  ;  1  W.,  W.  &  H.  264. 

Xixing  Goods.]— If  A.,  for  a  fraudulent  pur- 
pose, mixes  his  goods  with  B.'s,  still,  if  they  can 
be   distinguished,    he    may   maintain    trespass 


against  a  person  vfho,  having  a  right,  to  take 
B.'s  goods,  ignorantly  takes  those  of  A.  ColiHll 
v.  Reeves,  2  Camp.  575. 

How  differing  from  Conversion.] — In  trespass- 
a  party  is  liable  if  he  takes  the  property  only  for 
an  instant ;   but  in  trover  he  is  not  liable  unless 
he    also    proceeds    to  a  conversion.     PHce  v.. 
Helyar,  4  Bing.  597,  604. 

b.  Principal  and  Agent. 

Liability  of  Principal.] — Whether  a  seizure 
of  particular  goods  under  a  fi.  fa.  was  directed 
by  the  execution  creditor,  so  as  to  make  him 
liable  for  the  act  of  the  sheriff,  is  a  question, 
of  fact.  It  is  not  within  the  scope  of  the 
implied  authority  of  the  solicitor  of  a  judg- 
ment creditor  issuing  a  fi.  fa.  to  direct  the 
sheriff  to  seize  particular  goods.  Jarmain  v. 
Uo^er  {infra)  distinguished.  Smith  v.  Keal,  9' 
Q.  B.  D.  340  ;  47  L.  T.  142 ;  31  W.  R.  76— C.  A. 
Affirming  51  L.  J.,  Q.  B.  487  ;  46  L.  T.  770 ;  46 
J.  P.  615. 

A  direction  by  the  attorney  to  the  sheriff  to 
seize  under  a  w^rit  of  execution  is  an  act  done  by 
an  agent  within  the  scope  of  his  authority,  and 
binds  the  principal.  The  client,  therefore,  is 
liable  in  trespass  for  the  act  of  the  attorney,  in 
directing  the  sheriff  to  take  the  goods  of  the 
wrong  party.  Jarmain  v.  Hooper,  1  D.  &  L.. 
769  ;  6  M.  &  G.  827  ;  13  L.  J.,  C.  P.  63  ;  8  Jur. 
127. 

Wliere  goods  of  a  party  are  seized  under  a  pro- 
cess which  has  issued  in  a  suit  in  which  sach 
party  is  a  defendant,  but  the  seizure  takes  place 
without  the  knowledge  or  authority,  or  in  the 
name  of  the  plaintiff  in  such  suit,  the  circum- 
stances that  tne  goods  afterwards  came  to  his- 
bands,  and  that  he,  knowing  the  ciroumstances 
of  the  seizure,  refuses  to  give  them  up,  do  not 
make  him  a  trespasser.  Wilsan  v.  Tummun,  6 
Scott,  N,  R.  894  ;  1  D.  &  L.  513  ;  12  L.  J.,  C.  P. 
306, 

A  mere  ratification  of  a  previous  trespass  doe» 
not  make  the  party  ratifying  a  trespasser.    lb, 

A  principal  is  not  liable  for  the  wrongful  acts 
of  his  agent,  though  he  receives  benefit  from 
them,  unless,  at  the  time  of  the  receipt,  he  has 
notice  of  the  illegality.  Freeman  v.  Rosher,  13 
Q.  B.  780 ;  18  L.  J.,  Q.  B.  340. 

Where  a  broker,  under  a  warrant  from  the 
landlord,  authorizing  him  to  distrain  the  goods 
and  chattels  of  the  tenant,  seized  a  fixture, 
which  was  afterwards  sold,  and  the  proceeds 
paid  to  the  landlord  : — Held,  that  the  receipt  of 
the  proceeds  did  not  make  the  landlord  a  tres- 
passer, it  not  being  shewn  that  he  was  aware  of 
the  illegal  seizure.    lb. 

A.  authorized  B.,  a  broker,  to  distrain  for  rent 
due  to  him  from  C.    B.  having  entered  for  the 

Cpose  of  executing  the  warrant,  took  away 
ks  and  papers  (which  were  assumed  not  to 
be  distrainaole),  and  omitted  to  insert  them  in 
the  inventory  : — Held,  that  A,  was  liable,  jointly 
with  B.,  in  trespass.  Oanntlett  y.Xing,  3  C.  B., 
N.  S.  59. 

Solioitor,  when  Personally  Liable.]— Action 
for  wrongful  seizure  of  goods  against  an  execu- 
tion creditor,  and  her  attorney,  jointly.  The 
attorney,  who  had  given  the  sheriff  a  fi.  fa. 
against  C.,  sent  a  man  with  the  sheriff,  to  point 
out  his  goods.    He  pointed  out  goods  which  the 
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sheriff  seized,  and  which,  on  an  interpleader 
issue,  were  found  to  be  the  goods  of  D. : — Held, 
that  the  attorney,  by  the  direction  which  he  had 
given  the  sheriff,  had  made  himself  personally 
liable  in  trespass.  Poiotr  v.  Fleming,  4  Tr.  R., 
C.  L.  404. 

Held,  also,  that,  the  attorney  having  directed 
the  sheriff  to  seize  the  goods  which  the  man  sent 
should  point  out,  the  consequence  was  just  the 
same  as  if  he  had  himself  pointc<I  out  the  wrong 
goods,  and  directed  the  sheriff  to  seize  them.   lb. 

lieoiee  by  Agent.] — ^A  man,  who  takes  pos- 
session of  a  ship  by  consent  of  the  plaintiff's 
agent,  is  not  liable  to  an  action  of  trespass. 
JftlU  V.  DawtoHy  Peake's  Add.  Cas.  59. 

o.  Oompanies. 

Liability  of.] — Trespass  will  lie  against  a  cor- 
poration for  seizing  and  converting  goods  to 
their  own  use.  Maund  v.  MimnKntth^hire  Canal 
Company,  2  D.,  N.  S.  113  ;  Car.  &  M.  606 ;  4  M. 
&  G.  452 ;  5  Scott,  N.  R.  457  ;  3  Railw.  Cas.  159  ; 
6  Jur.  932. 

Trespass  will  not  lie  against  a  railway  company 
for  the  act  of  their  servant,  who,  whilst  in  the 
performance  of  his  duty  in  driving  a  locomotive 
engine,  runs  over  the  plaintiff's  sheep  upon  the 
raUway.  If  the  plaintiff  had  a  right  to  have 
his  sheep  there,  or  if  they  were  not  wrongfully 
there  and  the  injury  was  occasioned  by  the  want 
of  skill  or  care  on  the  part  of  the  company's 
servant,  or  in  consequence  of  their  order  to 
drive  at  a  certain  speed,  an  action  on  the  case, 
and  not  trespass,  is  the  proper  remedy.  Sharrod 
v.  London  and  North^Wettem  Railway  Com- 
pany,  7  D.  &  L.  213  ;  6  Bailw.  Cas.  239  ;  4  Ex. 
680  ;  14  Jur.  23. 

d.  Joint  Trespass. 

What  Oonitltiitei.] — A  person  who  knowingly 
receives  from  another  a  chattel  which  the  latter 
has  wrongfully  seized,  and  afterwards,  on  de- 
mand, refuses  to  give  it  back  to  the  owner,  does 
not  thereby  become  a  joint  trespasser,  unless  the 
chattel  was  seized  for  his  use  or  benefit.  WiUon 
v.  Barker,  1  N.  &  M.  409  ;  4  B.  &  Ad.  614. 

An  attorney  who  delivers  a  precept  to  a  sheriffs 
bailiff,  who  tnereupon  acts  under  it,  is  not  there- 
fore a  oo-trespaaser  with  the  bailiff.  Sowell  v. 
Champion,  6  A.  &  £.  407  ;  2  N.  &  P.  627  ;  W., 
W.  &D.  667. 

3.  Pleadixo  and  Evidence. 

WttiMiigf  1 — ^The  plea  of  not  possessed  in  an 
action  for  taking  the  plaintiff's  goods  puts  in 
issue  his  title  to,  as  well  as  the  possession  of,  the 
goods.  Harrison  v.  Dixon,  1  D.  &  L.  454  ;  12 
M.  &  W.  142  ;  13  L.  J.,  Ex.  247. 

A  declaration  charged  the  defendant  with 
taking  and  carrying  away  the  goods  of  the  plain- 
tiff, and  also  with  converting  them  to  his  own 
use  : — ^Held,  that  such  oonvereion  was  merely 
matter  of  aggravation ;  and  a  plea  justifying 
the  taking  the  goods  and  carrying  them  away, 
bnt  omitting  to  justify  their  conversion,  was 
■offlcient.  PraU  v.  Pratt,  6  J).  &  L.  20  ;  2  Ex. 
413  ;  17  L.  J.,  Bx.  299. 

In  an  action  for  taking  the  plaintiff's  hog,  and 
converting  the  same  to  the  defendant's  use,  the 
conversion  is  only  matter  of  aggravation,  and 


need  not  be  justified  or  answered,  for  the  conver- 
sion is  not  a  trespass  vi  et  armis.  Dye  v.  Leatlier- 
dall,  3  Wils.  20. 

In  an  action  for  taking  goods  out  of  a  dwelling- 
house,  it  must  be  alleged  that  they  are  the  goods 
of  the  plaintiff.  Pritchard  v.  Long,  9  M.  &  W. 
666  ;  1  D.,  N.  S.  883. 

Sridenoe  of  Property.] — In  trespass,  on  pleas 
of — ^first,  not  guilty,  and  secondly,  that  the  goods 
were  not  the  goods  of  the  plaintiff,  and  issues 
thereon,  the  defendant  cannot  set  up  property  in 
a  stranger,  under  whom  he  does  not  justify,  in 
answer  to  the  plaintiff's  possession.  Carter  v. 
Johnson,  2  M.  &  Rob.  263. 

In  an  action  for  taking  goods  and  chattels,  the 
defendant  pleaded  that  the  goods  were  not  the 
goods  of  the  plaintiff.  The  plaintiff  proved  that 
he  had  purchased  them  of  the  sheriff,  under  an 
execution  issued  against  B.  The  defendant 
proved,  that  he  had  subsequently  taken  them  in 
execution  as  the  goods  of  B.,  they  being  at  the 
time  in  B.'s  possession  : — Held,  that  this  evidence 
was  admissible,  and  that  it  was  competent  for 
the  judge  to  put  it  to  the  jury  to  say  whether 
the  previous  sale  to  the  plaintiff  was  bon&  fide 
or  fraudulent.  Ashley  v.  Mintwtt,  3  N.  &  P.  231 ; 
8  A.  &  B.  121 ;  1  W.,  W.  k  H.  155. 

A.  brought  an  action  against  B.  for  taking  two 
tables  and  a  chair.  He  pleaded  not  guilty.  It 
was  proved  that  B.  took  two  chairs  and  a  table 
in  the  house  of  D. ;  but  none  of  the  witnesses 
knew  A.,  and  there  was  no  evidence  of  any  kind 
to  connect  A.  with  the  goods  taken  in  D.'s  house  : 
— Held,  that,  to  entitle  A.  to  recover,  there  must 
be  some  evidence  to  connect  him  with  the  goods 
taken.    Forman  v.  Dawes,  Car.  &  M.  127. 

.4.  Damages. 

Coiti  and  Xzpensei.] — In  an  action  for  taking 
the  plaintiff's  goods  in  execution  under  a  warrant 
of  attorney  and  judgment,  which  were  after- 
wards set  aside  as  illegal,  the  plaintiff  cannot 
claim  as  part  of  the  damage  his  costs  incurred 
in  vacating  the  warrant  of  attorney  and  judg- 
ment. Holloway  v.  Turner,  6  Q.  B.  928;  14 
L.  J.,  Q.  B.  143  ;  9  Jur.  160. 

Where  a  defendant  had  wrongfully  seized  the 
plaintiffs  goods,  but  had  not  removed  them  from 
the  house  in  which  the  plaintiff  resided,  and 
another  wrongdoer,  against  the  will  of  the  de- 
fendant, seized  the  g(X)ds  while  thus  in  the  de- 
fendant's possession,  the  plaintiff  was  held  en- 
titled in  trespass  to  recover  as  damages  from  the 
defendant  the  amount  she  had  been  forced  to 
pay  to  the  second  wrongdoer,  to  redeem  the 
goods  from  him.  Keene  v.  DilUe,  4  Ex.  388  ;  18 
L.  J.,  Ex.  440. 

D.  obtained,  as  special  damage,  in  an  action 
against  an  execution  creditor  and  her  attorney, 
a  verdict  for  the  costs  of  the  interpleader  pro- 
ceedings, which  he  had  taxed  against  the  execu- 
tion creditor,  and  for  the  payment  of  which  by 
her  he  had  an  order  of  the  court,  but  which  he 
was  unable  to  recover: — Held,  that,  as  his  action 
was  brought  against  both  the  execution  creditor 
and  her  attorney,  the  same  damages  must  be  re- 
covered against  both  ;  that,  as  D.  had  an  order 
which  was  equivalent  to  a  judgment  of  the  court 
against  her,  he  could  not  recover  the  amount  of 
them  as  damages  against  her,  and,  therefore, 
the  verdict  should  be  reduced  by  the  amount. 
Power  V.  Fleviing,  4  Ir.  R.,  C.  L.  404. 
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For  Foreible  Entry.] — Damages  cannot  be 
recovered  against  the  rightful  owner  for  a  for- 
cible entry  on  land,  for  the  stat.  6  Ric.  2»  st.  1, 
c.  8,  onlj  makes  a  forcible  entry  an  indictable 
offence,  and  does  not  create  any  civil  remedy 
for  it.  But  for  any  independent  wrong  (such  as 
an  assault  or  an  injury  to  furniture)  committed 
in  the  course  of  the  forcible  entry,  damages  can 
be  recovered,  even*  by  a  person  whose  possession 
was  wrongful,  for  the  statute  makes  a  possession 
obtained  by  force  unlawful,  even  when  it  is  so 
obtained  by  the  rightful  owner.  Beddall  v. 
Maitlafid,  17  Ch.  D.  174  ;  60  L.  J.,  Ch.  401  ;  44 
L.  T.  248  ;  29  W.  R.  484. 

Extent  of  Injury.] — A.'s  carriage  was  driven 
against  the  wheel  of  B.'s  chaise ;  the  collision 
threw  a  person,  who  was  in  the  chaise,  upon  the 
dashing-board,  the  dashing-board  fell  on  the 
back  of  the  horse  and  cau^  him  to  kick,  and 
thereby  the  chaise  was  injured  : — Held,  that  B. 
was  entitled  to  recover  against  A.  damages  com- 
mensurate with  the  whole  of  the  injury  sus- 
tained. Gilbertson  v.  Richardson^  6  C.  B.  602 ; 
17  L.  J.,  C.  P;  112  ;  12  Jur.  292. 

In  an  action  of  damages  for  taking  goods 
under  irregular  legal  process  where  special 
damage  is  alleged  and  claimed  but  not  proved, 
the  plaintiff  is  nevertheless  entitled  at  least  to 
nominal  damages,  or  to  such  substantial  damages 
as  the  jury  tMnks  adequate.  Dost  v.  Doss,  14 
L.  T.  646  ;  14  W.  R.  690— P.  C. 

A  person  who  has  moved  the  goods  of  another 
without  a  lawful  right  to  do  so,  even  to  put 
them  out  of  the  way,  is  liable  only  for  the 
natural  consequences  of  the  removal.  Walker 
V.  Shecrman,  3  F.  &  F.  2o9. 

On  a  declaration  for  taking  the  plaintiff's 
goods,  chattels  and  effects,  he  may  recover  the 
value  of  fixtures.     Pitt  v.  Shew,  4  B.  &  A.  206. 

Mitigation  of.] — In  an  action  for  taking  the 
plaintiff's  goods,  the  defendant  having  pleaded 
not  guilty,  cannot,  in  mitigation  of  damages, 
give  in  evidence  a  repayment  by  him,  after 
action  brought,  of  money  produced  by  the  sale 
of  the  goocS.  Rundlfi  v.  Little,  6  Q.  B.  174 ; 
13  L.  J.,  Q.  B.  311 ;  8  Jur.  668. 


6.  Restoration  of  Goods. 

Under  certain  circumstances  the  court  will 
stay  the  proceedings  in  an  action  for  seizing 
goods,  on  the  defendant's  restoring  the  goods, 
or  paying  the  full  value  of  them,  with  the  costs 
of  the  action.  Piekering  v.  Truste,  7  T.  R.  53. 
And  see  Earle  v.  Holdermss^  4  Bing.  462. 

But  the  court  refused  to  stay  proceedings  in 
an  action  for  seizing  goods,  on  the  defendant's 
restoring^  them  or  their  value,  with  costs,  where 
it  would  not  have  ended  the  suit,  and  the  value 
was  disputed.    Knot  v.  Barker,  3  Anst.  896. 

In  Criminal  Casei.] — See  Criminal  Law. 


TRIAL. 


See  PEACTICE. 
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TROVER    AND    CON- 
VERSION. 

1.  Parties, 

2.  What  Amounts  to  Conversion, 

a.  In  General,  148. 

b.  Detention  after  Demand,  150. 

c.  Claim  of  Right  or  Interest,  154. 

d.  Sale,  155. 

e.  Waiver  of  Conversion,  158. 

3.  Bight  of  Action. 

a.  Property  and  Possession,  158. 

b.  For  what  it  Lies, 
i.  In  General,  160. 
ii.  Negotiable  Instruments,  161. 

c.  On  Sale  of  Goods,  164. 

d.  After  Theft  of  Goods,  167. 

e.  Where  Goods  obtained  by  False  Pretences 
or  Fraud,  169. 

/.  Property  Ixwt  or  Found,  172. 

r.  Property  Given  or  Exchanged,  172. 

I.  Goods  Seized  or  Taken  in  Rsecutlon,  173. 
/.  Between  Landlord  and  Tenant,  174. 
k.  Against     Carriers,     Warehousemen,     or 
Whar6ngers,  176. 

4.  Practice. 

a.  Pleadings,  178. 

b.  Restoration  of  Goods  and  Chattels,  180. 
e.  Damages,  181. 

d.  Costs,  185. 

e.  Evidence,  185. 

/.  Effect  of  Judgment,  185. 

1.  Parties. 

By  whom  Maintainable— Joint  (hmeri.] — 
Four  joint  owners  of  goods  delivered  them  to  a 
pawnee,  to  be  redelivered  in  a  certain  event. 
After  the  happening  of  the  event  the  assignee  of 
three  of  the  joint  owners  demanded  the  return 
of  the  goods,  which  was  wrongfully  refused.  The 
fourth  joint  owner  was  abroad,  and  did  not 
assent  to  the  demand  : — Held,  that  the  assignee 
could  not  maintain  trover  against  the  pawnee. 
Harjrer  v.  Oodsell,  5  L.  R.,  Q.  B.  422  ;  39  L.  J., 
Q.  B.  185;  18  W.  R.  954. 

If  an  article  is  deposited  by  one,  with  the 
authority  of  another,  and  received  by  the  bailee 
to  keep  on  the  joint  account  of  the  two,  one 
alone  cannot  lawfully  demand  it  without  the 
authority  of  the  other,  so  as  to  maintain  trover 
upon  the  bailee's  refusal  to  deliver  it.  May  v. 
Hat-xey,  13  East,  197. 

Where  the  question  was,  whether  goods  were 
the  property  of  the  plaintiff  alone  or  jointly 
with  S. : — Held,  that,  as  the  plaintiff  and  8.  had 
made  joint  orders  for  the  disposition  of  the  goods, 
the  plaintiff  alone  could  not  recover.  Nathan 
V.  Bwkland,  2  Moore,  153. 

A  declaration  stated  that  the  plaintiff  was 
possessed  as  of  his  own  property  of  four  horses, 
which  the  defendant  converted  and  disposed  of 
to  his  own  use.  Pleas,  first,  that  they  were  not 
the  property  of  the  plaintiff,  and  secondly,  that 
a  judgment  was  recovered  against  F.,  and  that 
the  defendant  (a  sheriff's  officer)  seized  them 
under  an  execution  against  F.,  the  same  being 
the  goods  and  c^^attels  of  F.,  and  liable  to  be 
seized  and  taken  as  aforesaid,  and  n^t  being  the 
property  of  the  plaintiff.  To  which  the  plaintiff 
replied,  that  they  were  his  cattle  and  property. 
At  the  trial,  it  was  found  by  the  jury,  that  they 
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were  the  property  of  the  plaintiff  and  F.  jointly  :  | 
— Held,  that  the  issue  raised  by  the  defendant ! 
was,  whether  the  cattle  was  the  sole  property  of 
F.,  and  the  jnry  haTing  found  that  they  were  the 
joint  property  of  the  plaintiff  and  F.,  that  the 
plaintiff  was  entitled  to  recover.  Farrar  v. 
JBestcicky  1  M.  &  W.  682. 

In  an  action  against  a  bailee  of  goods  de- 
livered to  him  for  reward,  containing  some 
counts  charging  a  misuser  of  the  goods,  whereby 
they  were  lost  to  the  plaintiff,  and  other  counts 
in  trover,  the  defendant  cannot  plead  generally 
in  abatement  that  they  were  the  goods  of  the 
plaintiff  and  other  persons.  Phillips  v.  Clag- 
ifett,  10  M.  k  W.  102  ;  6  Jur.  629. 

Two  persons  jointly  interested  in  a  chattel 
having  made  a  joint  demand  of  it,  may,  notwith- 
standing, maintain  separate  actions  in  respect  of 
it,  against  a  person  who  unjustly  detains  it. 
JBletiden  v.  Haneoek,  4  C.  &  P.  152. 


Member  of  Soeiety.]  — A  member  of  an 


amicable  society,  intrusted  with  a  box  contain- 
ing the  fund,  and  bound  by  bond  to  keep  it 
safely,  cannot  maintain  trover  against  another 
member  and  a  third  person,  who  took  it  from 
him.    Holliday  v.  Camtell,  1  T.  R.  658, 


Tenants  in  Common  againat  eaeh  other.] 


lawful  act,  for  which  the  tenant  can  maintain 
an  action,  even  although  the  removal  has  created 
a  lien  on  the  chattels  by  a  thii-d  party.  Jmies  v. 
Brown^  25  L.  J.,  Ex.  345. 

Observations  on  the  rule  that  one  tenant  in 
common  cannot  maintain  trover  against  another. 
Wichham'v,  Wiekham,  2  Kay  &  J.  496. 


On  Bankruptcy.] — One  of  two  tenants  in 


— One  tenant  in  common  cannot  maintain  tres- 
pass or  trover  against  his  co-tenant  for  cutting 
and  carrying  away  the  grass  off  their  land  un- 
less there  has  been  an  ouster  or  unless  it  is  shewn 
that  the  grass  has  been  destroyed.  Jaeohn  v. 
Setoard,  5  L.  R.,  H.  L.  464  ;  41  L.  J.,  C.  P.  221  ; 
27  L.  T.  186. 

One  tenant  in  common  of  a  chattel  cannot 
maintain  trover  for  it  against  his  companion,  un- 
less the  latter  has  so  disposed  of  it  as  to  render 
it  impossible  that  the  plaintiff  should  ever  take 
and  use  it.  Fennings  v.  Orenville  QLord),  1 
Taunt.  241. 

The  conversion  of  a  chattel  by  a  tenant  in 
common  from  its  general  and  profitable  applica- 
tion, though  it  chfuiges  the  form  of  the  substance 
is  not  such  a  destruction  of  the  subject-matter  as 
to  prevent  the  plaintiff  from  taking  and  using  it 
in  its  altered  state ;  therefore  it  creates  no  right 
of  action.    lb. 

One  of  two  tenants  in  common  of  a  chattel  is 
not  liable  in  trover  at  the  suit  of  his  co-tenant 
for  the  mere  sale  of  the  chattel,  though  he  is  for 
such  a  disposition  as  amounts  to  a  destruction  of 
it.  Mayhew  v.  Herrick,  7  C.  B.  229 ;  18  L.  J., 
C.  P.179  ;  13  Jur.  1078. 

There  need  not  be  an  actual  destruction  :  any 
disposal  of  the  property  in  such  a  manner  as  to 
prevent  a  co-tenant  from  obtaining  his  share  is 
a  conversion.  lb. 

When  one  tenant  in  common  forcibly  took  a 
ship  out  of  the  other's  possession,  and  secret^  it 
from  him  so  that  he  did  not  know  where  it  was 
carried,  and  changed  the  name  of  it,  and  it  after- 
wards got  into  a  third  person^s  hands,  who  sent 
it  on  a  foreign  voyage  where  it  was  lost : — Held, 
that  it  was  proper  to  be  left  to  the  jury,  whether 
the  destruction  was  not  by  the  means  of  that 
tenant  in  common.  Bamardiftan  v.  Chapman^ 
4  East,  121. 

The  secret  removal  of  entire  chattels  by  one 
tenant  in  common,  without  the  consent  or  know- 
ledge of  the  other,  and  for  the  purpose  of  selling 
them  and  applying  the  proceeds  to  his  own  use, 
does  not  amount  to  a  conversion,  nor  is  it  an  un- 


common of  goods  committed  an  act  of  bank- 
ruptcy ;  after  which  the  defendant,  by  direction 
of  the  other  tenant  in  common,  sold  the  goods: — 
Held,  that  the  assignees  of  the  bankrupt  could 
not  recover  from  the  defendant  the  proceeds  of 
the  sale  in  an  action  for  money  had  and  received, 
nor  maintain  detinue.  Morgan  v.  Marquis,  9 
Ex.  146  ;  2  C.  L.  R.  276  ;  23  L.  J.,  Ex.  21. 

Assignees  of  two  bankrupt  partners  declared 
in  trover  for  property  which  had  belonged  to  the 
bankrupts,  alleging  a  possession  in  themselves  as 
assignees,  and  a  conversion  since  the  bankruptcy. 
It  appeared  that  a  separate  fiat  had  first  issued 
against'one  partner,  under  which  the  goods  were 
seized  b^  the  sheriff,  and  sold  ;  subsequently  to 
which  a  joint  fiat  was  issued  against  both,  and  the 
plaintiffs  were  appointed  assignees  : — Held,  that 
they  could  not  recover  against  the  sheriff  for  an 
undivided  moiety,  as  the  property  of  the  partner 
against  whom  the  separate  fiat  had  issued. 
Edwards  v.  Hooper,  11  M.  &  W.  363  ;  12  L.  J., 
Ex.  304  ;  7  Jur.  378. 


Asiignee  under  Voidable  Bill  of  Sale.] — 


The  plaintiff  having  seized  the  goods  of  S.,  a  trader, 
under  a  fi.  fa.  issued  upon  a  judgment  founded 
on  a  warrant  of  attorney  previously  given  to  him 
by  S.,  took  an  assignment  of  the  goods  from  the 
sheriff  by  bill  of  sale.  The  defendants,  who 
were  landlords  to  S.,  distrained  for  rent,  and 
seized  the  goods  under  sach  distress  whilst  the 
plaintiff  was  in  possession  of  them.  Three  days 
afterwards,  S.  filed  a  petition  in  bankruptcy,  on 
which  he  was  declared  a  bankrupt,  and  assignees 
were  appointed.  The  assignees  did  not  interfere 
with  or  demand  the  goods  of  the  plaintiff,  but 
they  commenced  an  action  against  the  plaintiff 
for  the  conversion  of  the  goods.  In  an  action  for 
an  excessive  distress,  brought  by  the  plaintiff 
against  the  defendants,  the  jury  foimd  that  the 
warrant  of  attorney  was  given  as  a  fraudulent 
preference  of  the  plaintiff  over  the  other  credi- 
tors, in  contemplation  of  bankruptcy  :  — Held, 
that  the  property  in  the  goods  vested  in  the 
plaintiff  by  the  bill  of  sale,  subject  to  be  divested 
by  the  assignees  ;  and  that,  as  the  assignees  had 
not  interfered,  the  plaintiff  was  the  owner  of 
the  goods,  and  the  defendants,  being  wrong- 
doers, could  not  set  up  the  title  of  the  assignees 
to  defeat  the  plaintiff's  action.  Newnham  v. 
Stetenson,  13  C.  B.  285  ;  20  L.  J.,  C.  P.  Ill  ;  15 
Jur.  360. 

Several  Defendants.] — In  trover  against  several 
all  cannot  be  found  guilty  on  the  same  count, 
without  proof  of  a  joint  conversion  by  all. 
Kicoll  V.  Olennie,  1  M.  &  S.  688. 

A  written  notice  of  demand  to  deliver  up 
deeds  was  served  on  three  persons  at  different 
times  and  places : — Held,  that  it  was  for  the  jary 
to  say,  from  the  whole  of  the  evidence,  whether 
they  had  not  previously  agreed  to  act  in  such  a 
manner  with  reference  to  the  deeds  as  to  render 
their  refusal,  although  separately  given,  evidence 
of  a  joint  conversion.  A  tkin  v, Slater,  1 C.  &  E.  356. 
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Corporation!.] — Ti-over,  as  well  as  trespass, 
lies  against  a  corporation  aggregate,  Maund  v. 
^fonmoutltshire  Cajial  XavigatUm  Company ^  3 
Railw.  Cas.  169  ;  4  M.  &  G.  462 ;  2  D.,  N.  8.  113 ; 
6  Scott,  N.  B.  457  ;  Car.  &  M.  606 ;  6  Jur. 
932. 

A  contractor,  having  engaged  with  a  railway 
company  to  construct  a  portion  of  their  line, 
employed  a  sub-contractor  to  fence  the  line,  who, 
for  that  purpose,  placed  timber  near  it.  This 
timber  having*  been  sold  to  the  plaintiff,  was 
afterwards  taken  away  by  the  workmen  employed 
on  the  railway,  a  claim  to  the  timber  having 
been  made  on  behalf  of  the  plaintiff  on  a  director 
of  the  company,  the  claimant  was  recommended 
by  him  to  attend  a  meeting  of  the  company, 
which  he  did,  and  was  informed,  by  the  same 
director,  that  there  was  a  prospect  of  an  amicable 
arrangement,  and  that,  in  all  probability,  his 
claim  would  be  met : — Held,  in  trover  against 
the  company,  that  there  was  not  sufficient  evi- 
dence to  make  the  company  liable.  Glover  v. 
Xortk'  Westnm  Batlway  Com2)anyj  5  Ex.  66  ; 
19  L.  J.,  Ex.  172. 

Eufband  and  Wife.] — Where,  in  trover  against 
husband  and  wife,  the  declaration  stated  a  con- 
version by  both  : — Held,  sufficient,  after  verdict. 
iLtywitrth  V.  HUl,  3  B,  &  A.  685. 

The  plaintiffs  goods  had  been  taken  in  execu- 
tion under  process  against  B.'s  goods,  and  placed 
upon  the  premises  of  the  defendant,  who  was  an 
innkeeper;  upon  a  demand  of  them  by  the 
plaintiff,  in  the  absence  of  the  defendant,  the 
wife  of  the  defendant  said  that  she  would  con- 
sult the  attorney  who  had  issued  the  execution, 
and  after  having  done  so  refused,  saying  she  was 
not  to  deliver  them  up,  and  that  he  would  save 
her  harmless : — Held,  sufficient  evidence  of  a 
conversion.  Catterall  v.  Kenyon,  2  G.  &  D.  545  ; 
3  Q.  B.  310 ;  6  Jur.  507. 

Oonyoriion  by  Servant.] — ^A  servant  may  be 
charged  in  trover,  although  the  act  of  conversion 
is  done  by  him  for  the  benefit  of  his  master. 
StepJien«  v.  Eltcall,  4  M.  &  S.  259. 

Whether  he  has  any  authority  or  not  from  his 
master  for  so  doing.  Perkins  v.  Smithy  1  Wils. 
328. 

So,  a  servant,  acting  under  the  orders  of  his 
master,  in  detaining  another's  goods,  is  guilty  of 
a  conversion  as  well  as  his  master ;  but  a  packer, 
having,  in  the  exercise  of  his  business,  shipped 
goods  which  had  been  pledged  by  a  factor  to 
several  persons,  under  the  orders  of  a  third  person 
who  employed  him  for  that  purpose,  is  not  guilty 
of  a  conversion.  Greenway  v.  Fishery  1  C.  &  P. 
190. 

Where  goods,  which  had  been  saved  from  fire, 
were  carried  to  a  warehouse  by  the  servants  of 
an  insurance  company,  of  which  the  defendant, 
as  one  of  such  servants,  kept  the  key,  and  on  his 
being  applied  to  by  the  owner  to  deliver  them 
up  to  him,  refused  to  do  so  without  an  order 
from  the  company : — Held,  that  this  was  not 
such  a*  xefosal  as  amounted  to  a  conversion. 
Alexander  v.  StnUhey,  5  B.  &  A.  247. 

By  Agoat.] — If  a  principal  ratifies  the  un- 
authonaed  purdiase  by  his  agent  of  a  chattel 
which  the  vendor  had  no  right  to  sell,  he  is 
guilty  of  a  conveisionj  although  he  had  no 
knowledge  of  the  circumstances  which  made  the 


sale  unlawful.  Hilhery  v.  Hatton^  2  H.  &  C. 
822  ;  33  L.  J.,  Ex.  190 ;  10  L.  T.  39.  And  see 
Pottconier  v.  Gihhs,  Holt,  383. 

2.  What  Amounts  to  Convkksion. 
a.  In  General. 

Haturo  of  Dealing  with  Property.] — In  trover 
the  party  is  supposed  to  have  obtained  possession 
of  tie  goods  lawfully,  but  to  have  unlawfully 
converted  them  to  his  own  use,  Golightly  v. 
Ryn,  Lofft,  88. 

It  is  not  every  wrongful  act  depriving  a  party 
ot  the  possession  of  his  goods,  that  amounts  to  a 
conversion.  Tliorogood  v.  Robinsim,  6  Q.  B,  769  ; 
14  L.  J.,  Q.  B.  87  ;  9  Jur.  274. 

Where  the  plaintiffs  goods  and  servants  were 
on  land  which  the  defendant  recovered  in  eject- 
ment, and  the  defendant,  on  entering,  under  the 
writ  of  possession,  turned  the  plaintiff's  servants 
off  the  land,  and  would  not  let  them  remain  for 
the  purpose  of  removing  the  goods,  there  having 
been  no  subsequent  demand  or  refusal : — Held, 
that  the  jury  might  find  that  there  was  no  con- 
version.   Ih. 

To  conjstitute  a  conversion  of  goods  for  which 
trover  will  lie,  there  must  be  some  repudiation 
by  the  defendant  of  the  owner's  right,  or  some 
exercise  of  dominion  over  them  by  him  incon- 
sistent with  such  right.  Seald  v.  Careys  11 
0.  B.  977  ;  21  L.  J.,  C.  P.  97  ;  16  Jur.  197. 

A  mere  refusal  by  the  defendant  to  deliver  to 
the  plaintiff  a  chattel  of  his  which  is  on  the 
defendant's  premises  is  not  evidence  of  a  con- 
version, but  a  denial  by  the  defendant  of  the 
plaintiff's  right  to  it,  or  a  refusal  by  which  the 
defendant  exercises  a  dominion  over  the  chattel, 
is.  Wilde  v.  WaterSy  16  C.  B.  637  ;  24  L.  J., 
C.  P.  192. 

The  forcible  taking  possession  of  a  house  and 
fixtures  by  the  assignee  of  a  term  in  the  house, 
is  not  a  conversion  of  such  fixtures.  Longstaff 
V.  Meagoey  4  N.  &  M,  211.  See  JBeddall  v. 
Maitlandy  ante,  col.  143. 

Intontion  to  Appropriate  Goods.] — When  one 
by  an  authorized  act  deprives  another  of  his 
goods,  though  without  any  intention  to  appro- 
priate them  to  his  own  use,  it  is  a  conversion  of 
the  goods.  HioH  v.  JBott,  9  L.  R.,  Ex.  86  ;  43 
L.  J.,  Ex.  81  ;  30  L.  T.  25  ;  22  W.  R.  414. 

The  defendant  having  through  an  error  of  the 
consignor  of  goods  received  what  purported  to 
be  an  invoice  of  goods  sold  by  the  consignor  to 
the  de&ndant  through  a  named  broker,  and  an 
order  which  required  a  railway  company  to 
deliver  the  goods  to  the  order  of  the  consignor 
or  consignee,  indorsed  the  order  to  the  broker, 
who  thereby  obtained  from  the  company,  and 
made  away  with  the  goods  :— Held,  that,  though 
the  defendant  indorsed  the  order  with  the  in- 
tention of  correcting  what  he  believed  to  be  an 
error  and  of  returning  the  goods  to  the  con- 
signor, yet  since  the  circumstances  did  not  re- 
quire him  to  indorse  the  order  or  interfere  with 
the  goods  in  any  way,  he  was  liable  in  trover  to 
the  consignor.    Ih, 

A  mere  wrongful  asportation  of  a  chattel  does 
not  amount  to  a  conversion,  unless  the  taking  or 
detention  of  the  chattel  is  with  intent  to  convert 
it  to  the  taker's  own  use,  or  that  of  some  third 
person,  or  unless  the  act  done  has  the  effect 
either  of  destroying  or  changing  the  quality  of 
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1.     Fimlde»  or  Fould$  v.  Willou^hb^, 
10  ;  ID.,  N.  S.  86  ;  6  Jur.  534. 

'  Tllegal  PuipoM.] — When  goods 

illegal  purpose,  the  person 

-ly  repudiate  the  illegal 

"it  has  been  carried 

.roods.      Taylor  t. 

I..  Q.  B.  163;  34 

"fraud  his 

to  the 

>.itfi    T.'s 

I.   assiiriied 

"    L'Mods  back, 

la:  was  entitled 


plaintiff  being  law- 
■  1  exchange  given  him 
■..mr,  acting  on  behalf  of 
r  .ailcr,  who  had  taken  pro- 
it  i  in   bankrupt,  came  to  the 
.:i   in  bed,  and  demanded  the 
:.v  plaintiff's  refusal  to  give  them 
.:i,  tiiat  if  he  did  not,  the  expense  of 
.  'i[nL'y  would  fall  on  him,  and  the  com- 
r  would  be  veiy  severe  with  him.    The 
tl  was  much  agitated,  and  delivered  up 
•1  lis.   The  plaintiff's  agent  afterwards,  while 
•    hills  were  m  the  defendant's  possession,  in- 
1' rmed  him  of  the  circumstances  under  which 
tliey  had  been  given  to  the  plaintiff,  and  told 
him  that  he  (the  defendant)  and  his  employers 
had  no  right  to  them ;  but  the  defepdant  not- 
withstanding handed  them  over  to  his  employers : 
— Held,  first,  that  the  original  taking  was  -not 
a  conversion,  inasmuch  as  there  was  no  such 
duress  as  would  have  avoided  a  contract,  or  have 
enabled  the  plaintiff  to  maintain  trespass  de 
bonis  asportatis.    Powell  y.  Hoyland^  6  £x.  67  ; 
20  L.  J.,  Ex.  82. 

Held,  secondly,  that  the  defendant  was  guilty 
of  a  conversion  by  delivering  the  bills  to  his 
employers  after  notice  of  the  facts.    Ih, 

Aeeidental  Flood  —  Goods  Unlawfully  Do- 
posited.] — ^Trover  for  timber.  Plea,  a  justifi- 
cation that  the  defendant  was  possessed  of  a 
close,  and  was  digging  a  sawpit  therein,  and 
because  the  timber  was  put  and  plac^  on  the 
close  by  the  plaintiff  without  the  leave  or  licence 
of  the  defendant,  and  was  so  buried  therein  that 
the  defendant  could  not  make  the  pit  without 
a  little  cutting  and  destroying  the  timber,  the 
defendant  necessarily  a  little  cut  and  destroyed 
the  same.  At  the  trial  it  appeared  that  several 
spars  used  for  bowsprits  were  placed  on  the 
plaintiff^s  land  by  the  defendant,  that  the  plain- 
tiff covered  them  over  with  earth,  and  directed 
a  pit  to  be  dog,  and  in  or^r  to  dig  the  pit 
the  tsftta^  were  unavoidably  cut  asunder.  The 
premises  being  close  to  the  Biver  Thames  some 
pieces  of  the  spars  were  accidentidly  washed 
away : — Held,  first,  that  there  was  no  conversion 
of  the  timber.  Simmom  v,  Lilly  it  one  y  8  Ex.  481 ; 
22  L.  J.,  Ex.  217. 

Held,  secondly,  that  it  was  a  misdirection  to 
leave  to  the  jury  the  intention  of  the  d^endant 
in  making  the  pit ;  for  assuming  that  the  timber 
was  wrongfully  pat  on  his  land  by  the  plaintiff, 
the  defendant  would  be  justified  in  cutting  it  if 
he  could  not  make  the  pit  without  doing  so, 
whatever  his  intention  might  be.    Ih. 


Held,  thirdly,  that  the  plea  was  bad  for  not 
stating  that  the  timber  was  buried  by  the  plaintiff.. 
Ih, 

Agreement  to  Sell  and  Aooonnt.] — ^A.  intrusted. 
B.  with  goods  to  sell  in  India,  agreeing  to  take 
back  from  B.  what  he  should  not  be  able  to  sell,, 
and  allowing  him  what  he  should  obtain  beyond 
a  certain  price,  with  liberty  to  sell  them  for 
what  he  could  get,  if  he  could  not  obtain  that 
price.  B.  not  being  able  to  sell  the  goods  in 
India  himself,  left  them  with  an  agent,  to  be 
disposed  of  by  him,  directing  the  agent  to  remit 
the  money  to  himself  in  England  : — Held,  that 
A.  could  not  maintain  trover  against  B.  for  the 
goods.    Bromley  v.  Coxwell^  2  B.  &  P.  438. 

Intention  to  Benefit.! — Where  an  injury  has 
been  done  to  a  chattel  belonging  to  another,  in 
endeavouring  to  do  a  service  to  such  person  out 
of  charity,  or  to  prevent  mischief  from  the  act  of 
other  persons,  trover  will  not  lie  for  it.  Drahe 
V.  Shorter,  4  Esp.  165. 

A  pipe  of  wine  belonging  to  A.  was  deposited, 
in  B.  s  cellar,  and  was  bottled  at  a  time  during 
which  there  were  conflicting  claims  to  it  by  A. 
and  the  assignees  of  the  party  to  whom  it  was 
sent,  and  who  resided  in  B.'s  house.  By  whom, 
or  by  whose  orders  the  wine  was  bottled  did  not 
appear,  though  there  was  some  evidence  that  it 
was  likely  to  be  injured  from  not  being  bottled  :. 
— Held,  that  it  was  a  question  for  the  jury 
whether  the  act  of  bottling  operated  as  a  con- 
version. Phillpott  V.  Xclley,  4  N.  Ic  M.  611 ;. 
3  A.  &  £.  106  ;  1  H.  &  W.  134. 

Held,  also,  that  it  was  a  question  for  the  jury 
whether  the  drinking  of  a  part  of  the  wine 
taken  in  connexion  with  the  bottling,  amounted 
to  a  conversion  ;  and  l^ey  having  found  that  it 
did  not,  the  court  refused  to  disturb  the  verdict.. 
Ih. 

Evidoneo.] — ^A  person,  on  being  served  with 
the  notice  of  demand,  merely  said,  **that  he^ 
would  consult  his  attorney  :" — Held,  that  this 
expression,  coupled  with  his  subsequent  conduct 
in  not  giving  up  the  deeds,  amounted  to  evidence 
of  a  conversion.    Atkin  v.  Slater ,  1  C.  &  K.  356.. 

In  an  action  for  conversion  of  a  bill  of  ex- 
change, it  being  proved  that  the  defendant  had 
said  in  answer  to  a  demand  for  it,  that  he  could 
not  give  it  up  because  it  had  been  burnt,  and  he 
not  being  c^led  as  a  witness  : — Held,  that  the 
case  was  rightlQr  left  to  the  jury,  and,  that  their 
verdict  for  the  plaintiff  was  justified  by  the  evi- 
dence.   ]d^Kewen  v.  Cotohing,  27  L.  J.,  Ex.  41. 

If  a  person  who  has  possession  of  the  goods  of 
another,  on  being  desired  by  the  owner  to  send 
them  to  a  particular  place,  not  only  refuses  to- 
send  them  to  that  plac^  but  says  generally  that 
he  will  not  deliver  them  up  unless  payment  of  a 
debt  due  from  the  owner  to  him  is  guaranteed, 
such  general  refusal  is  evidence  of  a  conversion,, 
although  he  might  not  be  bound  to  send  the  goods 
to  any  particular  place.  Sharp  v.  Pratt,  3  C.  & 
P.  34. 

b.  Detention  'after  Demand. 

Vatnro  of.] — Detention  against  a  lawful  de- 
mand is  primft  facie  evidence  of  a  conversion.. 
Golightly  v.  Ryn,  Lofft,  88. 

The  defendant  had  in  his  possession  a  boiler 
belonging  to  the  plaintiff,  the  plaintiff  demanded 
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it,  and  the  defendant  at  first  refused  to  restore  it, 
but  before  the  issuing  of  the  writ  tendered  it : — 
Held,  no  conTersion.  Ilaytcard  ▼.  Seaward,  1 
M.  &  Scott,  459. 

The  demand  and  refusal  necessary  to  afford 
evidence  of  a  conversion,  must  be  absolute  and 
unqualified.  Philpot  v.  Kellep,  4  N.  &  M.  611 ; 
3  A.  &  B.  106  ;  1  H.  &  W.  134. 

A.  lent  goods  to  B.,  who  died,  and  on  his 
•death  the  goods  came  into  the  possession  of  C, 
who,  when  the  goods  were  demanded  of  him, 
said  that  he  should  do  nothing  but  what  the  law 
required.  C.  did  not  afterwards  deliver  up  the 
goods  : — Held,  to  be  a  sufficient  conversion  oy  C. 
DaHe^  v.  MchoUu,  7  C.  &  P.  339. 

The  owner  of  a  gun  delivered  it  to  B.  to  be 
sold  for  him,  and  B.  delivered  it  to  C.  on  trial, 
ivho  kept  it  for  some  time,  during  which  the  gun 
was  burst ;  the  owner  afterwards  demanded  the 
gun  in  the  following  terms  :  "  I  give  you  notice 
that  the  gun  is  my  property,  and  I  demand  the 
«ame  of  you,  and  require  you  to  deliver  it  up  in 
the  same  plight  in  which  it  was  when  delivered 
to  you."  C.  answered  that  he  would  pay  ten 
times  the  value  rather  than  repair  it: — Held, 
that  such  demand  and  refusal  were  not  evidence 
of  a  conversion.  Ruthworth  v.  Taylor,  3  Q.  B. 
•699 ;  3  G.  &  D.  3  ;  12  L.  J.,  Q.  B.  80 ;  6  Jur. 
"945. 

Taking  the  property  of  another,  by  assignment 
from  one  who  has  no  authority  to  dispose  of  it ; 
.as  taking  an  assignment  of  tobacco  in  the  king's 
warehouse,  by  way  of  pledge  from  a  broker  who 
had  purchased  it  there,  in  his  own  name,  for  his 
principal ;  and  refusing  to  deliver  it  to  the  prin- 
•cipal,  after  notice,  and  demand  by  him ;  none 
other  than  the  person  in  whose  name  it  was  ware- 
housed being  able  to  take  it  out — is  a  conver- 
sion. JifCmnbie  v.  Davics,  6  East,  538  ;  2  Smith, 
557. 

A  widow  who  was  administratrix  of  an  insol- 
vent, being  applied  to  by  his  assignees  for  some 
papers  that  had  been  in  his  possession  at  the 
time  of  his  decease,  answered  that  they  were  in 
the  hands  of  her  attorney  : — Held,  not  sufficient 
<evidcnce  of  a  conversion.  Canot  v.  Hvgfies,  2 
Bing.  K.  G.  448  ;  2  Scott,  663  ;  1  Hodges,  410. 

A.,  who  was  paying  his  addresses  to  a  lady, 
lost  her  letters  and  two  memorandum-books, 
<x)ntaining  remarks  of  his  own  ;  B.  found  them 
and  kept  them,  on  the  ground  that  the  books 
contained  matter  injurious  to  him,  and  also 
shewed  them  to  others  ;  A.  sent  a  person  to  de- 
mand them  of  B.,  who,  at  first,  feiused  to  give 
them  up  at  all ;  but  before  the  person  left,  said 
he  would  not  give  them  to  him,  but  would  to  C. 
or  D.  0.  went,  and  B.  offered  to  give  him  the 
letters  and  one  book,  which  C,  after  consulting 
with  A.,  accepted,  saying,  that  he  made  a  sacri- 
fice to  obtain  the  letters : — Held,  that  there  was 
a  conversion  of  the  whole.  Clendon  v.  Dinne- 
ford,  5  C.  &  P.  18. 

A  refusal  to  deliver  goods  by  a  person  ignorant 
of  the  real  owner  is  not  evidence  of  a  conversion, 
Oreen  v.  Dunn,  3  Camp.  216,  n. 

Setting  up  Attaolimdiit]— On  a  demand  of 
goods  by  the  real  owner,  the  defendant  refused 
to  deliver  them,  stating  as  his  reason  for  the  re- 
fusal, that  they  had  been  attached  in  his  hands 
by  a  foreign  attachment  in  a  suit  against  a  third 
party,  from  whom  he  had  received  them  as  his 
own,  which  was  the  fact : — Held,  no  evidence  of 
41  conversion.      Verrall  v.  Robinson,  2  C,  M.  & 


R.  495  ;   4  D.  P.  C.  242  ;    1  Gale,  244  ;   5  Tyrw. 
1069. 

Wine,  the  properby  of  a  plaintiff,  being  in  the 
warehouse  of  the  defendant,  a  wharfinger,  notice 
from  the  Mayor's  Court  was  served  on  the  de- 
fendant, attaching  in  his  hands  all  the  goods 
of  H.,  &om  whom  the  plaintiff  had  purchased 
the  wine,  and  at  the  same  time  the  defendant 
was  informed  that  the  attachment  had  reference 
to  the  wine.  The  plaintiff  demanded  the  wine 
from  the  defendant's  clerk,  producing  the  de- 
livery warrant  which  had  been  issued  by  the 
defendant  to  B.,  a  former  owner,  and  indorsed 
by  him  to  H.,  and  by  H.  to  the  plaintiff.  The 
defendant's  clerk  said  that  there  was  a  difficulty 
in  consequence  of  the  attachment,  and  referred 
the  plaintiff  to  the  defendant,  whom  he  could 
not  find.  The  plaintiff^s  attorney  thereupon 
wrote,  demanding  the  wine  before  eleven  o'clock 
the  next  morning.  The  defendant's  attorney 
replied,  asking  for  time  for  inquiry,  but  a  writ 
was  issued  before  that  answer  was  received  : — 
Held,  that  there  was  some  evidence  of  a  conver- 
sion ;  that  the  conduct  and  position  of  the  de- 
fendant was  evidence  from  which  the  jury  might 
infer  whether  or  not  he  had  been  guilty  of  a 
conversion  of  the  wine,  and  that,  before  arriving 
at  a  conclusion,  it  was  proper  for  the  juiy  to  con- 
sider whether  the  defendant  had  a  bon4  fide 
doubt  as  to  the  plaintiff^s  title  to  the  wine,  and 
whether  a  reasonable  time  for  clearing  up  that 
doubt  had  elapsed  before  the  action  was  com- 
menced. Pillot  V.  WUkinwn,  3  H.  &  C.  345 ;  34 
L.  J.,  Ex.  22— Ex.  Ch. 

Demanding  B6eeipt.]^If  A.  has  a  box  in  his 
possession  containing  papers  belonging  to  a 
person  deceased,  and  sends  the  box  with  its  con- 
tents to  his  solicitors,  with  directions  to  deliver 
the  box  and  papers  to  the  executor  on  his  giving 
an  inventory  of  them,  and  a  receipt : — Held, 
that  trover  lies  against  the  solicitors,  if  they 
refuse  to  deliver  the  box  and  papers  to  the 
executor,  he  refusing  to  give  an  inventory  and  a 
receipt,  although  the  solicitors  offered  to  give 
them  up  if  the  executor  would  give  an  in- 
ventory and  a  receipt.  CohhAt  v.  Clutton,  2  C. 
&  P.  471. 

Sefiisal  of  Agent.] — In  trover  against  a  de- 
fendant for  not  delivering  some  wine  deposited 
with  her  by  way  of  security  for  an  advance  of 
money : — Held,  that  it  was  not  sufficient  evidence 
of  a  conversion  to  shew  that  her  son,  who  acted 
as  her  general  agent,  refused  to  give  it  up ;  and 
that  it  was  necessary  to  prove  that  such  agent 
acted  under  a  special  direction  in  order  to  make 
the  defendant  liable.  Pothonier  v.  DavMon, 
Holt,  383.     And  see  oases  ante,  col.  147. 

Sufficiency  of  Demand.] — A  demand  in  writ- 
ing left  at  the  defendant's  house  is  sufficient. 
l2gan  v.  Houlditeh,  1  Esp.  22. 

If  a  verbal  demand  and  a  demand  in  writing 
are  made  at  the  same  time  for  the  purpose  of 
bringing  an  action,  and  the  one  has  no  reference 
to  the  other,  evidence  of  the  verbal  demand  is 
sufficient,  without  the  production  of  the  writing. 
Smith  V.  Yottng,  1  Camp.  439. 

The  plaintiff  being  entitled  to  the  five  best 
beasts  as  heriots,  marked  seven  beasts,  claiming 
all  as  heriots,  and  left  them  in  the  possession  of 
the  defendant,  who  was  the  owner  up  to  the 
time  of  marking.    The  plaintiff  afterwards  ap- 
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plied  to  the  defendant,  who  still  had  possession 
of  the  seven,  for  the  beasts  generally,  but  the 
defendant  refused  to  g^ve  them  up,  without 
qualifying  his  refusal : — Held,  no  oonyersion  of 
any  of  the  beasts,  the  demand  having  reference 
to  a  seizure  of  seven,  and  it  not  being  ascertained 
that  any  five  were  legally  chosen.  AhtJigtan  v. 
Lipteomhe,  1  Q.  B.  776  ;  1  G.  &  D.  230  ;  6  Jnr. 
257. 

Bridaiee.] — It  is  not  necessary  to  give  notice 
to  produce  a  written  demand  of  the  article  for 
which  the  action  is  brought.  Hammand  v.  Plank, 
Peake,  166,  n. 

Aathority  of  Party  Demanding.] — A.  brought 
an  action  against  B.  for  taking  away  a  filly  ;  B. 
justified  the  taking  as  the  servant  of  C. ;  the 
jury  found  a  verdict  for  A.  with  damages,  subject 
to  a  reference  to  D.,  to  ascertain  to  whom  she 
belonged,  which  was  to  depend  on  whether  a  scar 
should  appear  on  a  certain  part  of  her  body ;  and 
in  case  it  should,  the  verdict  for  A.  was  to  stand, 
if  not,  it  was  to  be  entered  for  B.  The  filly  was 
delivered  to  D.  by  the  consent  of  all  parties,  and 
he  made  his  award,  and  found  her  to  belong  to  A., 
and  accordingly  ordered  the  verdict  found  for  him 
to  stand  ;  C,  ten  days  after  the  award,  demanded 
the  filly  of  D.,  who  refused  to  deliver  her,  and  a 
fortnight  afterwards  he  brought  an  action  for  her 
recovery : — Held,  that  the  detention  of  the  filly 
by  D.  (Ud  not,  under  the  circumstances,  amount 
to  a  conversion,  as  G.  was  no  party  to  the  original 
action,  and  as  it  did  not  appear  that  he  was 
authorized  to  make  the  demand  by  B.,  to  whom 
alone  D.  was  bound  to  deliver  her,  he  only  being 
liable  for  the  damages  awarded  to  A.  6hint(m  v. 
Knne,  5  Moore,  259  ;  2  B.  &  B.  447. 

Where  a  demand  of  the  goods  is  not  made  by 
the  party  himself,  a  refusal,  on  the  ground  that 
the  party  applying  is  unknown,  or  not  properly 
authorized,  is  not  sufficient  to  support  the  action. 
Sohnaaits  v.  Dawcttj  1  Esp.  83. 

VVhere  A.  refused  to  give  up  chattels  when 
demanded  by  the  owner,  on  the  ground  that  he 
had  purchasKl  them  from  B.  who  was  the 
owner*s  servant,  and  it  appeared  that  B.  had  no 
authority  to  sell : — Held,  evidence  of  a  conversion 
by  A.,  although  he  had  made  the  purchase  bonft 
fide,  and  in  the  belief  that  B.  had  such  au- 
thority.   Metcalfe  v.  Lumsden,  1  C.  dc  K.  309. 

Heoessity  of  Demand.] — Where  property  has 
been  wrongfully  and  fraudulently  taken,  a  de- 
mand and  refusal  are  not  necessary  to  enable 
the  plaintiff  to  maintain  trover.  Granger  v. 
I/ill,  5  Scott,  561  ;  1  Am.  42. 

'Where  goods  are  delivered  under  a  contract  to 
do  something  with  them,  and  to  deliver  them  ac- 
cording to  the  party's  undertaking,  an  omission  of 
the  party  doing  what  he  so  undertook  to  do  will 
not  sustain  trover  unless  there  has  been  an  actual 
refusal  to  re-deliver.  Severin  v.  Krppell,  4  Esp. 
156. 

The  defendant  came  to  the  plaintiff's  house, 
which  was  left  in  the  care  of  a  servant,  and  said, 
that,  having  authority  from  the  lord  chancellor, 
he  was  come  to  take  chaige  of  the  goods  in  the 
house ;  he  put  a  man  in  possession,  and  took  an 
inventory  of  the  goods ;  and  subsequently  the 
servant  was  by  him  refused  admittance  into  the 
house.  The  judge  nonsuited  the  plaintiff,  on  the 
ground  that,  without  a  demand,  there  was  no 
evidence  of  a  conversion  : — Held,  that  there  was 


some  evidence  which,  ought  to  have  been  sub- 
mitted to  the  jury.  Needham  v.  Rawhone,  6  Q.  B. 
77i;n. ;  9  Jur.  274. 

Statute  of  Limitations.] — ^To  support  a  plea 
of  the  Statute  of  Limitations,  by  shewing  a  con- 
version more  than  six  years  before  action  brought, 
the  defendant  must  either  prove  an  actual  con- 
version in  fact,  or  give  evidence  of  a  positive  and 
an  absolute  demand  and  refusal  before  that 
period.  Phillpott  v.  Kelley,  4  N.  &  M.  611  ;  3 
A.  &  B.  106  ;  1  H.  &  W.  134. 

When  a  person,  intrusted  with  a  chattel  for 
safe  custody  to  be  restored  to  the  owner  when 
required,  is  sued  in  detinue  for  detaining  it  after 
a  demand,  the  Statute  of  Limitations  is  no  bar  to 
such  action  if  brought  within  six  years  after  the 
demand  and  refu^,  although  more  than  six 
years  have  elapsed  since  the  person  so  intrusted 
with  the  article  has  wrongfully  parted  with  the 
possession  of  it.  WUhinsonY,  Verity,  6  L.  R.,  C. 
P.  206 ;  40  L.  J.,  C.  P.  141  ;  24  L.  T.  32  ;  1^ 
W.  R.  604. 

o.  Claim  of  Bi^ht  or  Interest. 

Hatore  of;  in  General.] — To  maintain  trover 
there  must  be  some  exercise  of  ownership  over 
the  chattel  taken  inconsistent  with  the  owner^s 
right  of  dominion  over  it.  Foulde^y,  WllUmghhy, 
8  M.  &  W.  540  ;  1  D.,  N.  8.  86. 

If  a  person  detains  goods  under  any  claim  of 
interest  in  himself,  so  as  to  deprive  the  person 
entitled  to  the  possession  of  them  of  his  dominion 
over  them,  it  is  a  conversion.  Burroughet  v. 
Bay/Uf,  6.H.  &  N.  296  ;  29  L.  J.,  Ex.  188  ;  2  L.  T. 
16. 

Claim  of  Lien.] — If  one  having  a  lien  upon  the 
goods,  when  they  are  demanded  of  him,  claims 
to  retain  them  upon  a  different  ground,  making 
no  mention  of  the  lien,  trover  may  be  maintained 
against  him  without  any  tender  having  been 
made  of  the  amount  of  his  lien.  Boardman  v. 
Sill,  1  Camp.  410,  n. 

A  refusal  grounded  on  a  claim  of  right,  to 
deliver  up  g^^ds  on  demand,  is  evidence  of  a 
conversion,  though  the  defendant  may  have  a 
lien  on  them.  Canrwe  v.  Spanton,  8  Scott,  N.  R. 
714  ;  7  M.  &  G.  903 ;  14  L.  J.,  C.  P.  23  ;  8  Jur. 
1008. 

On  Ck>odB  Shipped.]— The  captain  of  a 

ship  who  had  taken  goods  on  freight,  and  claimed 
to  have  a  lien  upon  them,  delivered  them  to  a 
bailee.  The  real  owner  demanded  them  of  the 
latter,  and  he  refused  to  deliver  them  without 
the  Erections  of  the  bailor: — Held,  that  the 
bailor  not  having  any  lien  upon  the  goods,  the 
refusal  was  a  si^cient  conversion.  WUeon  v. 
Anderten,  1  B.  &  Ad.  450. 

A  vendor  shipped,  by  order  of  a  vendee,  goods, 
which  by  the  bill  of  lading  were  consign^  to  a 
third  person  at  a  foreign  port.  Before  the  vessel 
sailed,  the  vendee  stopi^  payment,  and  the 
vendor  thereupon  demanded  the  goods  of  the 
captain,  without  tendering  freight  or  expenses  of 
unshipping.  The  captain  refused  to  deliver, 
solely  on  the  ground  that  he  had  signed  a  bill  of 
lading  for  the  consignee : — Held,  sufficient  evi- 
dence of  a  conversion  to  maintain  trover  at  the 
suit  of  the  vendor.  Thompson  v.  T}raU,  9  D.  &  R. 
31  ;  6  B.  &  C.  36  ;  2  C.  &  P.  334. 

Goods  delivered  to  a  person  claiming  them 
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wrongfully,  who  pays  freight  and  other  chai*ges, ; 
cannot  be  detained  for  those  expenses  against 
the  rightful  owner.  Lempriere  t.  Pa$ley^  2  T.  R. 
485. 

A  tender  of  freight  and  charges  is  not  necessary 
jpreviously  to  bringing  trover  for  goods,  of  which 
.a  party  has  wron^ully  obtained  the  possession. 
Ih.    And  we  Shipping. 

Attorney's  Lien.] — The  evidence  of  the  con- 
version of  a  deed  was,  that  when  the  deed  was 
«demanded  from  the  defendant,  he  said  he  would 
•deliver  it  up  ;  but  that  it  was  then  in  the  hands 
•of  his  attorney,  who  had  a  lien  upon  it : — This 
-was  held  insufficient.  Sm  ifh  v.  Young,  1  Camp.  439. 

In  an  action  against  A.  and  B.  for  a  lease,  the 
^evidence  of  conversion  was  as  follows : — ^A  de- 
mand having  been  made  upon  A.,  he  declined  to 
■give  up  the  lease  until  rent  due  to  B.  was  paid ; 
but  he  added,  that  it  was  more  B.*s  business  than 
his  own,  and  as  he  was  not  in,  he  (A.)  would 
•either  send  the  lease  in  the  course  of  the  day  or 
would  write  the  plaintiff  a  letter  declining  to 
return  it.  The  plaintiff  receiving  neither  lease 
nor  letter,  issued  a  writ  on  the  following  morn- 
ing : — Held,  that  this  amounted  to  an  absolute 
refusal,  notwithstanding  A.  and  B.  had  at  the  ' 
lime  (though  it  was  not  mentioned)  a  lien  upon 
the  lease  for  a  small  sum  due  to  them  for  business  } 
<lone  by  them  as  attorneys  for  the  plaintiff. 
Weeks  V.  Ooode,  6  C.  B.,  N.  8.  367. 

On  Taking  ont  of  Pledge.] — A.,  having  goods 
at  a  pawnbroker's,  delivered  the  duplicate  to  B. 
to  take  them  out  of  pledge ;  B.  took  them  out 
■accordingly,  and  paid  the  amount  due  on  them. 
On  A.  sending  to  B.  for  the  goods,  B.  said  he  had 
not  got  them,  and  refused  to  tell  who  had  them  : 
— Held,  that  B.  had  no  right  to  insist  on  a  tender  j 
of  the  money  he  had  advanced  to  get  them  out 
of  pledge.  Jonet  v.  Cliff,  1  C.  &  M.  541  ;  3  Tyr. 
576. 

<L  Sftle. 

In  Breaoh  of  Bailments.] — Where  the  hirer  of 
A  piano  sent  it  to  an  auctioneer  to  be  sold : — 
Held,  that  he  was  guilty  of  a  converBion,  as  well 
as  the  auctioneer,  who  refused  to  deliver  it  up 
unless  the  expenses  incurred  were  first  paid. 
Loesehman  v.  Marhin,  2  Stark.  311. 

A  bailee  of  goods  for  hire,  by  selling  them  de- 
termines the  bailment,  and  the  bailor  may  main- 
tain trover  against  the  purchaser,  though  the 
purchase  was  bon&  fide.  Cooper  v.  Willomatt, 
1  C.  B.  672  ;  14  L.  J.,  C.  P.  219  ;  9  Jur.  598. 

A.  conveyed  goods  by  bill  of  sale  to  B. ;  B. 
allowed  A.  to  use  the  goods  at  a  weekly  rent,  A. 
undertaking  to  deliver  them  up  on  demand  ;  A. 
afterwards  sold  and  delivered  the  goods  to  C,  a 
bon&  fide  purchaser  : — Held,  that  B.  might  main- 
tain trover  against  C.    lb. 

Under  an  agreement  between  the  plaintiff  and 
the  defendant  that  G.  ^ould  be  employed  by 
them,  for  a  certain  time,  and  the  plaintiff  should 
be  employed  for  a  certain  time  also,  and  that  the 
parties  should  be  allowed  to  have  the  use  of  cer- 
tain goods  for  a  certain  period,  and  at  the  expi- 
ration of  the  agreement  the  goods  should  be  given 
up  to  the  plaintiff ;  the  goods  having  been, 
during  the  term,  applied  by  the  defendant  to  a 
purpose  in  contravention  of  the  agreement,  and 
not  having  been  delivered  by  him  at  the  end  of  the 
term  : — Held,  that  the  bailment  had  been  deter- 


mined, and  that  the  plaintiff  might  maintain 
trover.    Bryant  v.  Wardell,  2  Ex.  479. 

By  Afeigneet .  ]— A.,  by  deed,  dated  the  28th 
of  September,  1845,  conveyed  goods  to  B.  subject 
to  a  proviso,  that  if  he  ^ould  pay  B.  the  sum 
thereby  secured  on  the  22nd  of  March,  1850,  or 
at  such  earlier  day  or  time  as  B.  should  appoint 
by  giving  A.  fourteen  days'  notice,  and  should 
pay  interest  in  the  meantime  half-yearly,  the 
deed  should  be  void,  and  it  was  agreed  between 
the  parties  that  until  default  should  be  made  in 
payment  of  the  principal  at  the  time  specified, 
or  the  interest  after  fourteen  days'  notice,  it 
should  be  lawful  for  A.,  his  executors  or  adminis- 
trators, to  hold  and  enjoy  the  goods.  A.  con- 
tinued in  possession  of  the  goods  according  to 
the  agreement,  until  the  13th  of  December,  1849, 
when  he  became  bankrupt,  and  his  assignees,  on 
the  19th  of  February.  1850,  sold  the  whole  of  the 
goods  absolutely,  and  not  merely  the  bankrupt's 
interest  in  them.  No  demand  had  been  made  on 
A.  by  B.  (or  by  the  assignees  of  B.)  for  the 
principal  money  or  interest  in  the  meantime  : — 
Held,  first,  that  the  deed  did  not  give  a  mere 
possession  and  use  of  the  goods  to  A.  as  bailee  or 
tenant  at  will,  but  the  right  of  possession  and 
use  for  the  term  ending  the  22nd  of  March,  1850. 
defeasible  by  non-payment  of  the  principal  or  of 
the  interest  according  to  the  terms  of  the  deed  ; 
but,  secondly,  that  the  sale  by  the  assignees  of 
A.  the  bankrupt,  destroyed  the  bailment ;  and, 
thirdly,  that  the  sale  by  the  assignees  was 
equivalent  to  a  sale  by  the  bailee  himself,  and 
consequently  that  trover  would  lie  by  the 
assignees  of  the  mortgagee  against  the  assignees 
in  bankruptcy  of  the  mortgagor  for  the  conver- 
sion by  the  sale  of  the  goods  during  the  term. 
limn  V.  BiUlenton,  7  Ex.  152  ;  21  L.  J.,  Ex.  41. 

Of  Property  Pledged  to  be  Bedeemed.] — A. 

deposited  a  dock  warrant  for  brandies  with  B., 
as  a  security  for  a  loan,  which  was  to  be  repaid 
on  the  29th  of  January,  or,  in  default,  the 
brandies  were  to  be  forfeited.  On  the  28th,  B. 
agreed  for  the  sale  of  the  brandies^  C,  and  on 
the  29th  delivered  to  him  the  dock  warrant,  and 
C.  took  actual  possession  of  the  brandies  on  the 
30th  :— Held,  that  the  sale  on  the  28th,  and  the 
delivery  of  the  dock  warrant  to  the  vendee  on 
the  29th,  A.  having  the  whole  of  that  day  to 
redeem  it.  amounted  to  a  conversion.  Johnson 
V.  Stear,  15  C.  B.,  N.  S.  330  ;  33  L.  J.,  C.  P.  130  ; 
10  Jur.,  N.  S.  99  ;  9  L.  T.  804  ;  12  W.  R.  347. 

A.  deposited  goods  with  B.  as  security  for  the 
repayment  of  a  loan  in  one  month.  At  the  end 
of  the  month  B.  entered  into  an  agreement  for 
an  indefinite  extension  of  the  credit,  A.  agreeing 
to  pay  interest  monthly.  At  the  end  of  the 
second  month,  neither  the  principal  nor  interest 
being  paid,  B.  wrote  to  A.  demanding  the  pay- 
ment of  an  amount  in  excess  of  what  was 
actually  due,  and  informing  him  that  if  it  was 
not  paid  he  should  sell  the  goods.  The  money 
not  being  paid,  B.  sold  the  goods: — Held,  in 
trover  by  A.  against  B.,  that  B.  had  no  right  to 
sell  till  he  had  properly  determined  the  exten- 
sion of  the  credit,  and  thus  sending  a  letter 
demanding  an  excessive  amount  had  not  that 
effect,  and  therefore  A.  was  entitled  to  recover 
the  value  of  the  goods.  Pigot  v.  Cubic y,  15 
C.  B.,  N.  S.  701  ;  33  L.  J.,  C.  P.  134  ;  10  Jur., 
N.  S.  318  ;  9  L.  T.  804  ;  12  W.  R.  467. 

Scrip  certificates  for  shares  were  pledged  to 
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sccQie  an  advance,  for  the  lepayment  of  which 
no  particular  date  was  fixed.  The  pledgor 
became  bankrupt  and  the  pledgee  sold  a  portion 
of  the  certificates  to  satisfy  his  debt  without 
making  demand  for  payment  or  giving  any 
notice  of  his  intention  of  selling.  The  assignee 
in  bankruptcy  of  the  pledgor's  estate,  without 
making  any  tender  of  the  amount  of  the  debt, 
brought  trover  for  the  certificates  against  the 
pledgee  : — Held,  that  the  action  was  not  main- 
tainable, ffalliday  v.  Holgate^  3  L.  R.,  Ex. 
299  ;  37  L,  J.,  Ex.  174  ;  17  W.  R.  13— Ex,  Ch. 

Custom  to  tako  Bamagod  Goods.] — ^Where,  by 
the  custom  of  the  trade,  a  calico-printer  is 
bound  to  take  goods  damaged  in  the  printing, 
the  mere  circumstance  of  their  being  damaged 
•confers  no  such  property  in  them  on  him  as  to 
authorize  him  to  sell  them,  unless  the  owner  has 
•elected  that  he  should  take  them.  Laelouch  v. 
Towle,  3  Esp.  114. 

Sale  by  Anetioneor  of  Goods  oompriaod  in  Bill 
of  SftloO — By  a  memorandum  of  agreement  the 
plaintiff  let  on  hire  certain  cabs  to  P.  Subse- 
quently the  plaintiff  made  an  advance  of  a  sum 
of  money  to  P.,  taking  as  security  a  bill  of  sale 
on  all  his  goods.  Neither  the  agreement  to  hire 
nor  the  bill  of  sale  were  registered  under  the 
Bills  of  Sale  Act  P.  took  the  goods  (all  of 
which  were  included  either  in  the  agreement  to 
hire  or  the  bill  of  sale)  to  the  defendant  and 
instructed  him  to  sell.  The  defendant,  being 
without  notice  of  the  plaintiff's  claim,  advanced 
money  to  P.  upon  tne  goods,  sold  them  by 
auction,  and,  after  deducting  expenses  and  com- 
mission, paid  over  the  balance  to  P.  In  an 
action  brought  to  recover  the  value  of  the 
goods,  on  the  ground  of  their  alleged  conversion 
\>j  the  defendant : — Held,  that  the  plaintiff  was 
entitled  to  recover,  since  the  dealing  with  the 
property  and  sale  by  the  defendant  amounted  to 
a  conversion  of  the  goods.  Chohrane  v.  Rymill^ 
40  L.  T.  744  ;  27  W.  R.  776. 

Plaintiffs  were  the  holders  of  a  bill  of  sale, 
including  certain  horses  and  harness.  The 
grantor  of  the  bill  of  sale  without  the  plaintiffs' 
knowledge  took  the  horses  and  harness  to  defen- 
dant's repository  in  the  city  of  London  for  sale 
by  auction.  They  were  entered  in  the  catalogue, 
defendant  knowing  nothing  of  the  bill  of  sale. 
Horses  were  sold  under  the  same  conditions  in 
defendant's  yard  whether  sold  privately  or  by 
auction.  B^ore  the  auction  the  grantor  of  the 
bill  of  sale  sold  the  horses  and  harness  by  private 
contract  in  defendant's  yard.  The  purchase- 
money  was  paid  to  defendant,  who  deducted 
commission  and  paid  the  balance  to  the  seller, 
and  the  horses  and  harness  were  delivered  to  the 
purchaser : — Held,  in  an  action  for  conversion 
of  the  horses  and  harness,  that  the  defendant 
was  not  guilty  of  conversion.  National  Mer- 
cantile Bank  V.  Rymill,  44  L.  T.  767— C  A. 

Allowance  out  of  Property  to  Bankrupt.]— 
B.,  an  undischarged  bankrupt,  to  whom  nis 
creditors  had  given,  by  a  resolution  duly  passed, 
a  certain  quantity  of  his  furniture,  assigned  that 
furniture  by  bill  of  sale  to  the  plaintiff,  and 
afterwards  sent  it  to  the  defendant,  an  auc- 
tioneer, who  sold  It  and  paid  the  money  re- 
ceived to  the  bankrupt.  In  an  action  for 
conversion : — Held,  that  the  plaintiff  was  en- 
titled to  the  furniture,  for  that  the  bankrupt 


could,  under  the  resolution  of  his  creditors, 
dispose  of  it  to  the  plaintiff,  and  that  there  was 
no  jus  tertii  which  the  defendant  could  set  up. 
Brown  v.  Hichhibotham,  50  L.  J.,  Q.  B.  426, 

e.  Waiver  of  Converaion. 

Effect  of.]— The  defendant  sold  the  goods  of 
D.  under  a  bill  of  sale.  D.  became  bankrupt, 
and  his  trustee  petitioned  the  Court  of  Bank- 
ruptcy to  set  aside  the  sale  as  fraudulent  or  void, 
and  order  payment  of  the  proceeds  (the  amount 
of  which  he  knew)  to  him.  The  court  so  ordered, 
and  the  money  was  paid.  The  trustee  after- 
wards being  dissatisfied  with  the  amount  real- 
ized, and  desiring  to  obtain  the  difference 
between  the  value  of  the  goods  and  proceeds  of 
the  sale,  brought  trover  against  the  defendant : 
— Held,  that  he  could  not  do  so,  as  by  his  acts 
he  had  waived  the  tort.  Smith  v.  Baker ^  8  L,  R., 
C.  P.  360  ;  42  L.  J.,  C.  P.  155  ;  28  L.  T.  637. 

The  assignees  of  a  bankrupt  are  not  entitled 
to  waive  a  sale  of  the  goods  as  a  conversion,  and 
rely  on  a  subsequent  demand  and  refusal.  Ed- 
wards  v.  Hooper^  11  M.  &  W.  363 ;  12  L.  J., 
Ex.  304  ;  7  Jur.  378. 

A  servant  of  a  bankrupt,  without  authority, 
sold  the  bankrupt's  goods  to  the  defendant,  who 
had  notice  of  £ne  act  of  bankruptcy.  His  as- 
signees delivered  to  the  defendant  a  bill  of 
parcels  as  for  goods  sold  and  delivered  by  the 
bankrupt,  and  made  two  several  demands  for 
payment,  which  the  defendant  refused,  and  he 
also  refused  to  deliver  up  the  goods  when  they 
were  subsequently  demanded ; — Held,  that  the 
demand  for  payment  amounted  only  to  a  quali- 
fied offer  by  the  assignees  to  adopt  the  sale,  and 
that  they  were  not  thereby  precluded  from  suing 
in  trover.  Valpy  v.  Sanders,  5  C.  B,  887 ;  17 
L.  J.,  C.  P.  249;  12  Jur.  483. 

A  person  having  once  affirmed  the  acts  of 
another,  who  wrongfully  sold  his  property,  can- 
not afterwards  treat  him  as  a  wrong-doer,  and 
maintain  trover.  Brewer  v.  Sparroic,  7  B.  &  C. 
310  ;  1  M.  &  R.  2. 

If  an  owner  of  goods,  after  a  tortious  sale  of 
them,  waives  the  conversion  and  claims  the  pro- 
ceeds of  the  sale,  part  of  which  is  paid  to  him, 
he  cannot  afterwards  treat  the  seller  as  a  wrong- 
doer and  maintain  trover  against  him.  Lythgoe 
V.  Vernon,  2  H.  &  N.  180  ;  29  L.  J.,  Ex.  164. 

Owner  Standing  by.] — The  owner  of  goods, 
who  stands  by  and  voluntarily  allows  another  to 
treat  them  as  his  own,  whereby  a  third  person 
is  induced  to  buy  them  bon&  fide,  cannot  recover 
them  from  the  vendee.  Gregg  v.  WclU,  10  A. 
&  B.  90  ;  2  P.  &  D.  296. 

3.  Right  op  Action. 
a.  Property  and  Posaesaion. 

Nature  of  Bight.] — Trover  must  be  founded  on 
the  right  of  property  in  the  plaintiff,  Pyne  v. 
Dor,  1  T.  R.  56. 

And  the  phiintiff  must  have  the  right  of  pos- 
session as  well  as  the  right  of  property  at  the 
time.  Gordon  v.  Harper,  7  T.  R.  9  ;  2  Esp.  466; 
S.  P.,  Owen  V.  Knight,  4  Ring.  N.  C.  54  ;  6  D. 
P.  C.  245  ;  5  Scott,  307. 

While  the  right  of  property  in  a  chattel  is  ad- 
mitted to  be  in  one  person,  the  right  of  possession 
of  that  chattel  cannot  be  absolutely  and  adversely 
in  another.    Clerk  v.  Adam,  1  C.  &  F.  242. 
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Property  of  Senrant.]  —  A  servant,  being 
engaged  for  a  year,  at  thirty  guineas  and  a  suit 
of  clothes,  was  provided  with  a  livery  suit  on  his 
entering  the  service.  He  was  wrongfully  turned 
away  within  the  year : — ^Held,  that  he  could  not 
maintain  trover  for  the  clothes,  for  he  had  no 
property  in  the  clothes  till  he  had  served  the 
year.     Crocker  v.  Molyru^ip,  3  C.  &  P.  470. 

A  calico-printer  is  entitled,  after  having  dis- 
charged his  head  colourman,  to  the  book  in 
which  that  servant  has  entered  the  process  for 
mixing  colour  during  his  service,  although  many 
of  the  processes  were  the  invention  of  the  head 
colourman  himself.  Makepeace  v.  Jackson^  4 
Taunt.  770. 

Present  PosseMion.] — In  order  to  maintain 
trover  the  plaintiff  must  have  a  right  Xfi  the 
present  possession  of  the  goods.  Bradley  v. 
Copley,  1  C.  B.  685  ;  14  L.  J.,  C.  P.  222  ;  9  Jur. 
599. 

Trover  may  be  maintained  by  a  gratuitous 
bailor  of  cattle  against  a  wrongdoer  who  takes 
them  out  of  the  possession  of  the  bailee.  XicoUi 
Y.  Bastard,  1  Tvr.  &  G.  156  ;  2  C,  M.  &  R.  659  ; 
1  Gale,  295. 

A  person  who  is  entitled  to  the  temporary  pos- 
session of  a  chattel,  and  delivers-  it  back  to  the 
owner  for  an  especial  purpose,  may,  after  that 
purpose  is  satisfied,  and  aurlng  his  temporary 
right,  maintain  trover  for  it  against  the  owner. 
Roberts  v.  Wyatt,  2  Taunt.  268. 

Mere  possession  of  goods  is  sufficient  to  main- 
tain  trover  against  a  wrongdoer.  Jeff  Heft  v.  Great 
Western  Railway  Company,  5  El.  &  Bl.  802  ; 
25  L.  J.,  Q.  B.  107  ;  2  Jur.,  N.  S.  250. 

A.  has  sufficient  proper^  in  goods  shipped  by 
B.  for  the  specific  purpose  of  placing  funds  in  the 
hands  of  A.  to  meet  a  bill  drawn  by  B.  upon  A., 
to  entitle  A.  to  maintain  trover,  although  no  bill 
of  lading  is  executed,  and  A.  holds  merely  a  re- 
ceipt signed  by  the  mate  of  the  vessel,  acknow- 
ledging the  shipment  of  the  goods  to  be  del^ered 
to  A.  Evans  v.  Nlcholl,  3  M.  &  G.  614  ;  4  Scott, 
N.  R.  43. 

Profit  i  prendre.]  —  The  plaintiff,  under  a 
licence  of  the  owner  of  the  sou  to  seaitsh  for  tin 
ore,  had,  in  searching  for  that  mineral,  made 
excavations  in  the  soU.  The  defendant  carted 
away  some  of  the  soil  which  the  plaintiff  had 
so  thrown  out,  the  plaintiff  not  having  abandoned 
his  right  to  search  the  soil  thrown  out  for  ore. 
In  trover  for  the  removal  of  the  soil : — Held, 
that  the  plaintiff  had,  as  against  the  defendant, 
a  mere  wrongdoer,  a  sufficient  possessory  title  to 
the  mass  thrown  out  to  enable  him  to  maintain 
the  action.  KortJiavi  v.  Bowde^i,  11  Ex.  70 ; 
24  L.  J.,  Ex.  237. 

A  plaintiff  who  claims  a  right  \jo  cut  rushes  on 
a  common,  and  cuts  five  or  six  loads,  which  the 
defendant  carries  away,  may  maintain  trover  for 
them.    Rackhum  v.  Jesup,  3  Wils.  332,  338. 

On  Loss  of  Lien.] — If  a  person  having  a  lien 
on  goods  wrongfully  parts  with  them,  the  owner's 
right  to  the  possession  revives,  and  he  may  main- 
tain trover  for  them,  Seott  v.  Newington,  1  M. 
&  Rob.  252. 

Setting  up  Jnstertii.J — A.,  being  in  possession 
of  a  piano,  which  he  had  previously  mortgaged 
with  other  goods  by  a  bill  of  sale  to  B.,  sold  it 
to  the  plaintiff,  who  took  possession  of  it,  and 


removed  it  from  premises  which  A.  held  as  tenant 
to  the  defendant.  The  sale  to  the  plaintiff  was 
a  bon&  fide  transaction.  The  defendant,  to  whom 
a  year's  rent  was  due  by  A.,  and  being  unaware 
of  B.'s  mortgage,  or  of  the  sale  to  the  plaintiff, 
caused  the  chattel  to  be  taken  out  of  the  plain- 
tiff s  possession,  and  replaced  in  the  premises 
held  by  A.  Thereupon  B.  claimed  it  as  his  pro- 
perty ;  but  the  defendant,  after  B.'s  claim  had 
been  made,  distrained  and  sold  the  piano,  toge- 
ther with  othci  goods,  for  the  rent  due,  when  it 
was  purchasea  amongst  other  property  by  B., 
who  paid  the  defendant  the  rent  due,  and  the 
costs  and  expenses  of  the  distress,  retaining  the 
balance  of  tne  purchase-money.  In  an  action 
for  trespass  in  taking  away  the  piano,  and  for 
its  conversion  : — Held,  that  the  defendant  could 
not  defeat  the  action  by  shewing  that  the  title 
to  the  chattel  was  in  B.  under  the  bill  of  sale, 
and  that  the  plaintiff  was  entitled  to  a  verdict. 
Hoggon  v.  Pasley,  2  Ir.  L.  R.  573. 

A  wrongdoer  cannot  set  up  jus  tertii  in  answer 
to  an  action  of  trover.  Jeffries  v.  Great  Western 
Railicay  Company ,  9upra, 


b.  For  what  it  Lies. 

i.  In  General. 

Part  of  Chattels.] — It  lies  for  an  undivided 
part  of  a  chattel.  Watson  v.  King,  4  Camp.  272  ; 
1  Stark,  121. 

Bog.] — It  lies  for  a  dog  that  was  lost,  and  which 
the  dercndant  refused  to  deliver,  unless  paid  for 
his  keeping.    Binstead  v.  Buck,  2  W.  Bl.  1117. 

Agreement.] — Trover  lies  for  an  unstamped 
agreement,  if  it  can,  upon  payment  of  a  penalty 
and  stamp  duty,  be  stamped  and  rendered 
available.    Scott  v.  Jones,  4  Taunt.  865. 

Deeds.  ]-^In  trover  against  an  attorney,  for  a 
deed  which  had  been  prepared  by  him,  it  ap- 
peared at  the  trial  that  the  defendant  had 
delivered  to  the  plaintiff-  a  bill,  containing  a 
charge  for  preparing  the  deed  upon  the  plaintifTs 
retainer : — Held,  that  the  deed  was  the  property 
of  the  plaintiff ;  and  that  the  defendant  could 
not  set  up,  as  a  defence,  that  the  deed  was  a 
voluntary  conveyance  by  the  plaintiff's  father 
to  the  plaintiff,  to  give  him  a  colourable  right 
to  kill  game  ;  and  that  the  defendant  retained 
it  as  the  attorney  of  the  plaintiff's  father,  as  a 
lien  for  his  professional  charges.  Lord  v.  Wardle, 
4  Scott,  402  ;  3  Bing.  N.  C.  680. 

A.  having  agreed  to  purchase  of  B.  the  re- 
mainder of  a  term,  the  latter  delivered  to  him  the 
lease  in  order  that  he  might  get  an  assignment 
made  out ;  A.  then  obtained  an  enlargement  of 
the  term  from  the  original  landlord,  and  refused  to 
accept  an  assignment  or  pay  the  full  price  agreed 
on,  because  B.'s  under-tenant  had  removed  some 
fixtures : — Held,  that  B.  might  insist  on  A.  accept- 
ing the  assignment,  and,  after  demand  and  refusal 
of  the  lease,  might  maintain  trover  for  it.  Perry 
V.  Frame,  2  B.  &  P.  461. 

Upon  a  contract  for  the  sale  of  an  estate,  the 
title  and  abstract  to  be  made  at  the  vendor's 
expense,  the  purchaser  is  entitled  to  the  custody 
of  the  abstract  until  either  the  purchase  is  finally 
rescinded  by  consent,  or  declared  impracticable 
by  a  court  of  equity  ;  and  when  the  contract  is 
determined,  the  abstract  becomes  the  property 
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of  the  yendor ;  if  the  sale  proceeds,  the  abstract 
is  the  property  of  the  yendee ;  bat  an  opinion 
written  thereon  on  the  seller's  paper  bj  his  own 
consent  continaes  to  be  his  property.  jRobcrts  y. 
Wyatty  2  Taunt.  268. 

A.  sold  an  estate  to  B.,  who  paid  part  of  the 
pnrchase-money,  and  the  title  deeds  were  depo- 
sited with  C.  to  be  delivered  up  to  B.  when  he 
paid  the  residue ;  A.  got  possession  of  them 
again,  and  pledged  them  to  D.  for  a  valuable 
consideration  : — Held,  that  B.,  on  tendering  the 
remainder  of  the  purchase-money,  was  entitled 
to  recover  the  deeds  from  D.  Hooper  v.  Rams- 
bottom,  1  Marsh.  414  ;  6  Taunt.  12. 

Where  a  purchaser  of  a  small  part  of  an  estate 
takes  a  covenant  from  the  vendor  to  produce  the 
title  deeds  whenever  it  shall  be  necessary,  and 
the  deeds  afterwards  come  into  the  vendee's  pos- 
session on  his  taking  a  mortgage  of  the  other 
part  of  the  estate,  and  he  then  assigns  the  mort- 
gage to  a  third  person,  not  mentioning  the 
deeds,  such  third  person  cannot  maintain  trover 
against  him  for  the  deeds.  Yea  v.  Field,  2  T.  B. 
708. 

A.  haying  contracted  to  purchase  an  estate  of 
B.,  procured  the  deeds  of  conveyance  to  be  pre- 
pared at  his  own  expense,  and  sent  them  to  the 
latter  for  execution ;  when  executed,  they  were 
delivered  to  a  servant  to  be  returned,  but  the  ser- 
vant delivered  them  to  C,  an  attorney,  to  whom 

B.  was  indebted  for  business  done.  In  conse- 
quence of  the  refusal  of  other  necessary  parties 
to  join  in  the  conveyance,  A.  threw  up  the  con- 
tract and  demanded  the  deeds  from  C,  who 
refused  to  deliver  them  up  until  his  demand 
against  B.  was  satisfied  : — Held,  that  trover 
would  lie  by  A.  against  C.  for  the  deeds  in  a 
cancelled,  if  not  in  an  uncancelled,  state. 
Eidaile  y.  Oxenliam,  6  D.  &  B.  49 ;  3  B.  &  C. 
225. 

ii.  Negotiable  iMtruments, 

BUls  of  Exehange.]  —  If  A.  indorses  a  bill, 
drawn  in  his  favour  and  accepted,  to  B.,  in 
order  that  he  may  raise  money  for  A.  by 
negotiating  it,  and  B.  gives  it  to  C,  who  puts 
it  into  the  hands  of  D.,  without  consideration, 
two  years  after  the  bill  is  due,  A.  may  recover 
back  the  bill  from  D.  in  trover.  Goggerlcy  v. 
Cuthbert,  2  N.  R.  170. 

R.  being  employed  to  procure  a  bill  of  ex- 
change to  be  disfcounted  for  the  plaintiff,  instead 
of  doing  so,  indorsed  it,  and  placed  it  in  the 
hands  of  the  defendant,  who  was  the  clerk  to  a 
creditor  of  R.  The  defendant  carried  the  bill  to 
R.'8  account  with  his  creditor,  and  though  after- 
wards apprised  of  the  circumstances  under  which 
R.  held  the  bill,  refused  to  restore  it: — Held, 
that  the  defendant  was  liable  to  the  plaintiff  in 
trover.     Craneh  v.  White,  1  Ring.  N.  C.  414  ;  6 

C.  &  P.  767. 

The  plaintiff  delivered  to  the  defendant  a  bill, 
which  the  latter  was  to  get  discounted  for  his 
own  benefit.  The  defendant  remitted  the  bill  to 
his  agents,  with  directions  to  place  it  to  his 
credit,  which  they  did,  less  the  discount.  It  was 
left  to  the  jury  to  say,  whether  or  not  the  de- 
fendant had  been  guilty  of  a  wrongful  conver- 
sion : — Held,  that  this  was  a  proper  direction 
upon  an  issue  on  the  plea  of  not  possessed. 
WilUmon  v.  WluUley,  6  M.  &  G.  590  ;  6  Scott, 
N.  R.  631  ;  1  D.  &  L.  9  ;  12  L.  J.,  C.  P.  270  ;  7 
Jnr.  468. 

VOL.  VII. 


I     ^ KUapplioation  of  Part  of  ProoeecUi.] — If 

a  party,  authorized  by  the  holder  of  a  bill  of  ex- 
change  to  get  it  discounted,  and  to  apply  the  pro« 
ceeds  in  a  particular  way,  does  get  it  discounted, 
but  misapplies  any  part  of  the  proceeds,  he  cannot 
be  sued  in  trover  for  the  bill,  but  must  be  sued  for 
money  had  and  received.  Palmer  v.  Jarmain, 
2  M.  &  W.  282. 

If  a  party  receiving  a  bill  payable  to  order, 
for  the  purpose  of  getting  it  indorsed  for  anothei^ 
person,  procures  the  indorsement  and  pays  in  the 
bill  to  his  own  account  at  his  banker^,  with  in- 
tent to  appropriate  the  proceeds,  and  before  the 
bill  is  due  draws  upon  such  account  (though  not 
specifically  upon  the  credit  of  the  bill),  and  his 
draft  is  honoured,  an  action  of  trover  may  be 
commenced  against  him  before  the  bill  is  due, 
but  not  an  action  for  money  had  and  received. 
AtkiM  V.  Owen,  4  A.  &  B.'  819  ;  2  H.  &  W.  59. 

VeoMiity  of  Demaad.] — A  banker,  after 

notice,  discounted  a  bill  drawn  on  a  customer 
and  by  the  acceptance  made  payable  at  his 
bank,  after  it  had  been  lost  by  the  holder,  and 
afterwards  debited  his  customer  with  the  amount 
of  the  bill,  wrote  a  discharge  on  it  and  delivered 
it  up  to  the  customer  as  the  banker's  voucher  of 
his  account : — Held,  that  the  banker  was  thereby 
guilty  of  a  conversion,  and  that  the  loser  of  the 
bill  might  recover  in  trover  without  a  previous 
demand  of  the  bill.  Lovell  v.  Martin,  4  Taunt. 
799. 

Direction    to    Betain.j— A.,    resident 

abroad,  remitted  a  bill  to  B.,  his  agent  in  Eng- 
land, drawn  by  A.,  and  specially  indorsed  by 
him  to  C,  with  whom  his  children  were  at 
schopl,  in  payment  of  C.'s  account  for  their 
board  and  education.  B.  got  the  bill  accepted 
by  the  drawees,  and  sent  a  letter  by  post  to  C, 
stating  that  he  had  received  a  commission  from 
A.  to  pay  her  some  money  on  account  of  his 
children,  and  desired  to  be  informed  when  and 
how  it  should  be  delivered.  While  the  bill  re- 
mained in  B.*8  hands,  he  received  directions 
from  A.  to  keep  it,  and  the  proceeds,  in  his 
hands,  and  to  have  a  fair  investigation  into  C.'s 
accounts,  and  after  such  investigation,  to  pay 
her  what  might  be  due  to  her.  No  such  investi- 
gation took  place,  and  B.  detained  the  bill : — 
Held,  that  C.  could  not  recover  it  in  trover. 
Brind  v.  Hampshire,  1  M.  &  W.  365. 

m 

Plaintiib  not  Party  to  Speeial  Agreement.  ] 

— L.  ic  Co.,  a  London  firm,  agreed  with  C.  &  Co., 
also  a  London  firm,  to  make  advances  on  a  cargo 
per  S.,  consigned  to  M.  &  Co.,  at  Moulmein  ;  on 
the  terms  that  L.  &  Co.  should  have  a  lien  on 
the  cai^go  and  its  proceeds ;  and  that  M.  &  Co. 
should  remit  the  proceeds  as  soon  as  realized 
through  L.  &  Co.  L.  &  Co.  accordingly  advanced 
to  C.  &  Co.  6,000/.  M.  k  Co.  were  informed  of 
the  arrangement,  and  agreed  to  it.  Afterwards, 
L.  &  Co.  requested  C.  &  Co.  to  pay  off  their 
advances.  C.  &  Co.  informed  M.  &  Co.  of  this, 
and  requested  them  to  draw  on  them  in  favour 
of  Ii.  &  Co.  in  anticipation.  L.  &  Co.  were  not 
aware  of  this  application.  M.  &  Co.  vnx)te  to 
C.  k  Co.,  expressing  dislike  to  the  style  of  draft, 
but  assenting  to  do  as  requested,  and  adding,  in 
a  letter  of  the  same  date,  "  we  trust  you  will 
take  care  we  are  protected  in  this  matter." 
Inclosed  was  a  letter,  addressed  to  L.  &  Co., 
unsealed,  advising  them  of  a  draft.    The  diaft 
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was  on  C.  &  Co.,  payable  six  months  after  sif^ht 
to  L.  &  Co.    C.  &  Co.  accepted  the  draft,  handed 
it  and  the  letter  to  L.  &  Co.,  and  afterwards 
duly  honoured  the  draft.    Afterwards  a  similar 
draft  was  sent  in  a  similar  letter,  stating  the 
i^raft  to  be  *Mn  anticipation  of  the  arriyal  of  the 
S.,  addressed  to  L.  &  Co.,  but  open,  and  in  a 
letter  to  C.  &  Co."    When  it  arrived,  C.  k  Co. 
were  in  such  circumstances  as  to  be  aware  that 
they  could  not  honour  it.    They  therefore  sup- 
pressed both  letter  and  draft ;  M.  k  Co.  approved 
of  their  conduct.   Subsequently  C.  k.  Co.  became 
bankrupts  ;  and  the  unaccepted  draft  came  into 
the  hands  of  their  assignees.    L.  &  Co.,  whose 
advances  had  not  been  paid  off,  demanded  the 
draft  from  them,  and,  on  its  being  refused,  brought 
trover : — Held,  that  L.  &  Co.  had  no  property  in 
the  draft,  which  had  not  been  drawn  under  the 
agreement  to  which 'they  were  a  party,  but 
under  a  separate  arrangement  between  C.  &  Co. 
And  M.  &  Co. ;  and  that,  under  the  arrangement 
between  C.  &  Co.  and  M.  &  Co.,  the  former 
would  have  done  wrong  if  they  had  handed  over 
the  draft  to  L.  &  Co.,  when  aware  that  they 
could  not  protect  it.    Be  Lizardi  v.  Pennelly  6 
El.  &  Bl.  742  ;  25  L.  J.,  Q.  B.  387  ;  2  Jur.,  N.  S. 
1227. 


Cvatom  on  Delivery  out — ^Hegligenee.] — 


It  is  the  regular  and  usual  course  of  business  in 
commercial  transactions  to  deliver  out  a  bill  of 
exchange,  left  for  acceptance,  to  any  person  who 
mentions  the  amount,  and  describes  any  private 
mark  upon  it ;  and  if  the  clerk  of  the  party 
leaving  it  by  his  conduct  enables  a  stranger  to 
discover  the  mark  or  number,  in  consequence  qjf 
which  the  bill  is  delivered  out  to  him,  the  party 
leaving  it  cannot  maintain  trover  for  the  bill 
^figainst  the  party  who  so  delivered  it  out.  'M.or- 
.rUon  V.  Buchunan,  6  C.  &  P.  18. 


Evidence  of  bona  fides.] — In  trover  for 


•.a  bill  of  exchange,  it  appeared  that  the  defen 
dants  were  bankers,  and  had  discounted  bills 
ior  A.  B.,  who  sent  the  bill  by  his  clerk,  to 
inquire  whether  they  would  discount  it,  and  to 
inform  them  of  an  agreement  between  him  and 
C  D.,  with  respect  to  the  title.  The  defendants 
subsequently  placed  this  bill  to  the  credit  of 
A,  B.  At  the  trial,  neither  side  having  called 
jthe  clerk  to  prove  that  he  had  delivered  the 
message : — Held,  that  as  the  presumption  was, 
that  the  defendants  were  bonft  fide  holders  of 
tthe  bill  for  value,  and  also  that  they  had  acted 
honestly,  it  could  not  be  presumed  that  the 
clerk  had  delivered  the  message,  and  therefore 
that  the  defendants  were  entitled  to  the  bill. 
Middleton  v.  Bamed,  4  Ex.  241. 

Scrip  of  Foreign  Ctovemment.] — The  scrip  of  a 
foreign  government,  issued  by  it  on  negotiating 
a  loan  (which  scrip  promises  to  give  to  the 
bearer,  after  all  instalments  have  been  duly  paid, 
.a  bond  for  the  amount  paid,  with  interest),  is 
by  the  custom  of  all  the  stock  markets  of 
JSurope  a  negotiable  instrument,  and  passes  by 
mere  delivery  to  a  bon4  fide  holder  for  value. 
English  law  follows  this  custom  ;  and  any  person 
taking  it  in  good  faith  obtains  a  title  to  it  inde- 
pendently of  the  title  of  the  person  from  whom  he 
took  it.  The  scrip  promised  to  give  the  bearer  a 
bond  for  the  amount  paid.  Ooodwin  v.  Roberts, 
1  App.  Cas.  476  ;  45  L.  J.,  Ex.  748 ;  35  L.  T. 
179;  24  W.  R.  987 


A  person  who  took  this  scrip  as  being  negoti- 
able, could  not,  after  he  had  negligently  allowed 
another  person  the  means  of  transferring  (even 
fraudulently)  the  possession  of  it  to  a  bonft  fide 
holder,  be  heard  to  deny  that  the  instrument  was 
a  negotiable  instrument  transferable  to  bearer  by 
delivery.    Ih, 

Where  the  holder  of  Prussian  bonds,  issued  by 
the  sovereign  of  that  country  to  secure  the  pay- 
ment of  a  national  loan,  deposited  them  with  an 
agent  for  a  special  parpose,  and  the  agent  pledged 
them  to  a  third  person  without  fraud  on  the  part 
of  the  latter: — Held,  that,  as  the  bonds  were 
made  payable  to  the  bearer,  they  could  not  be 
recovered  in  trover  by  the  real  owner.  Georgier 
V.  Mieville,  4  D.  &  R.  641 ;  3  B.  &  C.  46. 

Share  Certifloatee.] — A.  deposited  with  B.  cer- 
tain share  certificates  in  a  company  as  security 
for  a  loan,  and  afterwards  assigned  all  his  per- 
sonal estate  to  trustees  for  the  benefit  of  his 
creditors.  The  assignees  gave  notice  of  the  as- 
signment to  the  company,  but  B.  omitted  to  give 
notice  of  his  cquitaole  lien  : — Held,  that,  not- 
withstanding the  omission  of  such  notice,  the 
trustees  could  not  maintain  trover  against  B.  for 
the  certificates.  Broadhent  v,  Varley,  12  C.  B., 
N.  S.  214. 

Ezchequer  Bills.] — An  exchequer  bill  (the 
blank  in  which  was  not  filled  up)  having  been 
placed  for  sale  in  the  hands  of  S.,  he  instead  of 
selling,  deposited  it  at  his  bankers,  who  made 
him  advances  to  the  amount  of  its  value : — Held, 
that  the  owner  thereof  could  not  maintain  trover 
against  the  bankers,  as  the  property  in  such  bill 
passed  by  delivery,  as  in  the  case  of  bank-notes 
and  bills  of  exchange.  Wookey  v.  Pole,  4  B.  & 
A.  1. 

0.   On  Sale  of  Ooods. 

Ck>ods  subject  to  Vendor's  Lien.] — The  pur- 
chaser of  goods  which  remain  in  the  possession 
of  the  vendor,  subject  to  the  vendor's  lien  for 
unpaid  purchase^money,  cannot  maintain  an 
action  of  trover  against  a  wrongdoer.  Lord  v. 
Price,  9  L.  R.,  Ex.  54 ;  43  L.  J.,  Ex.  49  ;  30 
L.  T.  271  ;  22  W.  R.  318. 

Where  Goods  not  Paid  for.] — The  purchaser 
of  goods  cannot  maintain  trover  for  them,  with- 
out paying  the  price  ;  for  though  he  acquires  the 
right  of  property  by  the  purchase,  he  can  only 
acquire  the  right  of  possession  by  the  payment 
or  tender  of  the  price  ;  and  in  order  to  maintain 
trover,  he  must  have  both  the  right  of  property 
and  the  right  of  possession.  Bloxam  v.  aaunders, 
7  D.  &  R.  396  ;  4  B.  &  C.  941. 

But  on  the  contract  for  the  sale  of  a  specific 
chattel  on  credit,  time,  without  express  stipula- 
tion, is  not  of  the  essence  of  the  contract ;  and 
the  vendee,  on  tender  of  the  price,  though  after 
the  expiration  of  the  period  of  credit,  may 
maintain  trover  against  the  vendor  to  recover 
such  chatteL  The  vendor  cannot  rescind  the 
contract  on  nonpayment  at  the  day.  Martindale 
V.  Smith,  1  G.  &  D.  1  ;  1  Q.  B.  389 ;  6  Jur. 
932. 

If  a  tradesman  sells  goods  to  be  paid  for  on 
delivery,  and  his  servant  by  mistake  delivers 
them  without  receiving  the  money,  he  may, 
after  demand  and  refusal  to  deliver  or  to  pay- 
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bring  trover  for  his  goods  against  the  purchaser. 
BUhop  y.  ShUlUo,  2  B.  &  Aid.  329,  n. 

Appropriation  of  Gaodi.]— Trover  will  not 
lie  by  the  parchaser  of  goods,  which  form  part  of 
a  larger  quantity  belonging  to  the  seller,  unless 
there  has  been  a  separation  of  the  specific  part 
sold  from  the  rest.  Amten  v.  Crav&fiy  4  Taunt. 
644  ;  1  Marsh.  4,  n. 

Tlie  plaintiff,  by  bought  and  sold  notes,  con- 
tractei  to  sell  to  the  defendant  oil  at  a  certain 
price,  "  to  be  free  delivered  and  paid  for  in  four- 
teen days  by  cash,  less  21.  lOt.  per  cent,  discount." 
Having  at  the  time  oil  at  a  wharf,  he  gave  an 
order  to  the  wharfinger  to  transfer  some  of  that 
to  the  defendant.  The  wharfinger  transferred  it 
in  his  books  to  the  defendant's  name,  and  signed 
a  notice  of  the  transfer  directed  to  the  defen£int, 
which  the  plaintiff's  clerk  on  the  same  day  took 
to  the  defendant,  and  demanded  a  cheque  in  pay- 
ment. The  defendant  refused  to  give  the  cheque, 
but  retained  the  notice  and  got  possession  of  the 
oil  against  the  will  of  the  plaintiff,  who,  as  the 
jury  found,  never  intended  to  part  with  the  notice 
or  the  oil,  except  on  condition  that  a  cheque  was 
given  : — Held,  that  as  the  sale  was  of  no  specific 
oil,  and  as  the  defendant  refused  to  comply  with 
the  condition,  no  property  passed  to  him  by  the 
transfer  in  the  wharfinger's  books,  and  that  the 
plaintiff  could  maintain  trover.  Godts  v.  Rose^ 
17  C.  B.  229  ;  25  L.  J.,  C.  P.  61  ;  1  Jur..  N.  S. 
1173. 

An  appropriation  of  goods,  under  a  contract  of 
sale,  may  mean  a  mere  election  by  the  vendor, 
where  he  has  the  right  himself  to  choose  what 
articles  he  will  supply  in  performance  of  his  con- 
tract, in  which  cas3  the  property  does  not  pass ; 
or  it  may  mean  that  both  parties  to  the  contract 
have  agreed  that  particular  goods  shall  be  the 
articles  to  be  supplied,  and  yet  the  appropriation 
may  not  operate  so  as  to  pass  the  property. 
Wait  V.  BaJi'ir,  2  Ex.  1  ;  17  L.  J.,  Ex.  307. 

But  where  both  parties  have  agreed  that  par- 
ticular goods  shall  be  the  articles  contracted  for, 
and  shall  become  the  property  of  the  vendee,  and 
nothing  further  remains  to  be  done  in  order  to 
transfer  the  goods,  that  is  an  appropriation  which 
operates  in  law  so  as  to  vest  the  property  in  the 
vendee.    Ih, 

Under  a  contract  for  the  sale  of  goods,  to  be 
selected  by  the  vendor,  a  selection  and  a  delivery 
to  a  common  carrier  for  the  vendee  is  a  delivery 
to  the  vendee,  whose  agent  the  carrier  becomes  ; 
and  if  there  is  a  binding  contract,  and  the  article 
agrees  with  it,  such  delivery  is  such  an  appropria- 
tion as  leaves  nothing  more  to  be  done  in  order 
to  transfer  the  goods,  and  therefore  the  property 
passes.    Ih, 

But  in  the  case  of  a  delivery  on  board  a  ship, 
under  a  bill  of  lading,  the  captain  is  in  possession 
of  the  goods,  and  carries  for  and  on  behalf  of  the 
vendor,  and  the  delivery  does  not  operate  as  in 
the  case  of  a  common  carrier,  though  the  ship  is 
expressly  hired  for  the  vendee  ;  it  is  an  appro- 
priation only  in  the  sense  of  an  election,  and  does 
not  vest  the  goods  in  the  vendee.    lb. 

Delivery.] — M.,  being  indebted  to  B.,  entered 
into  an  agreement  as  follows :  •*  I,  M.,  agree  to 
allow  B.  to  have  my  horse,  van,  cart  and  two  sets 
of  harness  for  what  I  owe  B.,  and  that  B.  to 
maintain  the  horse  and  keep  possession  of  it  and 
cart  and  harness,  and  to  have  his  name  on  the 
van  and  cart,  until  I  repay  to  B.  39/.  13^?.  id. 


B.  has  received  into  possession  the  horse,  van, 
cart  and  the  two  sets  of  harness,  this  24th  day  of 
December,  1860."    B.  not  having  room  on  his 

Premises  for  all  the  goods,  left  part  with  M.,  and 
aving  eventually  been  declaired  insolvent,  M. 
took  back  the  goods  which  B.  had  on  his  pre- 
mises, which  were  then  seized  by  the  broker  of 
the  provisional  assignee,  upon  which  M.  brought 
an  action  and  obtain^  a  verdict ;  leave  being 
reserved  to  set  it  aside  on  the  ground  that  the 
property  sought  to  be  recovered  passed  to  B. 
under  the  agreement : — Held,  that  there  had  been 
a  complete  delivery  of  all  the  goods,  and  that  the 
property  had  passed,  and  therefore  that  an  action 
for  conversion  could  not  be  maintained.  Mcurtith 
V.  Reid,  11  C.  B.,  N.  S.  730  ;  31  L.  J.,  C.  P.  126  ; 

5  L.  T.  727. 

Contract   for   Performance   of  Work.] — The 

buyer  of  a  chattel,  ordered  to  be  made  for  him, 
acquires  no  property  in  the  chattel  till  it  is 
finished  and  delivered  to  him ;  and  therefore, 
before  then,  cannot  maintain  trover  for  it,  though 
he  has  paid  the  price  beforehand.  Mttcldow  v. 
MiTiglcs^  1  Taunt.  218 ;  S.  P.,  Wooda  v.  Russell, 
1  D.  &  R.  58  ;  5  B.  &  A.  942. 

An  unfinished  gig,  which  had  been  previously 
selected  and  paid  for  by  the  plaintiff,  was  taken 
In  execution  under  a  fi.  fa.,  and  left  in  care  of 
the  judgment  creditor,  who,  when  it  was  finished, 
assisted  in  giving  it  up  to  the  plaintiff.  The 
sheriff  afterwards  retook  it.  Trover  was  brought, 
and  the  execution  found  fraudulent : — Held,  that, 
whether  the  property  in  the  gig  passed  or  not  to 
the  plaintiff  before  the  seizure,  trover  was  main- 
tainable, and  the  sheriff  could  not  retake  it,  even 
to  secure  his  poundage.     Qoode  v.  Latigley,  7  B. 

6  C.  26  ;  9  D.  &  R.  791. 

B.,  a  builder,  undertook  to  build  an  botel  for  a 
company,  of  which  the  defendants  were  the  trus- 
tees, and  to  do  all  the  work,  except  the  plumbing 
and  ironmongery,  which  were  to  be  done  by  the 
defendants'  workmen.  It  was  agreed,  that  if  B. 
became  bankrupt,  it  should  be  lawful  for  the  de- 
fendants to  take  possession  of  the  work  already 
done,  and  put  an  end  to  the  agreement,  and  that 
they  should  pay  to  B.  so  much  money  only  as 
should  be  adjudged  to  be  the  value  of  the  work 
already  done  and  fixed  by  him.  The  defendants 
employed  a  clerk  of  the  works,  whose  duty  it  was 
to  inspect  the  materials  supplied  by  the  bankrupt, 
and  none  were  used  upon  the  building  but  such  as 
had  been  approved  by  him.  Before  the  hotel  was 
completed  B.  became  a  bankrupt.  Shortly  before 
the  bankruptcy,  some  deal  sash-frames  were  lying 
at  the  bankrupt's  premises  ;  to  these  the  ironmon- 
gers of  the  defendants  had  supplied  pulleys,  and 
in  this  state  they  had  been  seen  and  approved  by 
the  clerk  of  the  works.  After  the  bankruptcy, 
the  sash-frames  were  brought  to  the  defendants* 
premises  ;  the  assignees  then  made  a  demand  of 
the  sash-frames,  and  upon  the  defendants'  refusal 
to  deliver  them,  brought  trover  : — Held,  first,  that 
this  was  a  contract  for  the  performance  of  certain 
work,  and  not  for  the  sale  of  goods,  and  that  the 
sash-frames  did  not  become  the  property  of  the 
defendants  until  they  were  fixed  to  the  building. 
Tripp  v.  Armitage,  4  M.  &  W.  687  ;  1  H.  &  H. 
442. 

Held,  also,  that  although  the  defendants  might 
be  entitled  to  keep  the  sash-frames,  for  the  pur- 
pose of  severing  the  pulleys,  yet  a  demand  of  the 
sash-frames  generally,  and  a  general  refusal,  were 
evidence  of  a  conversion.    lb, 
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d.  Altar  Theft  of  Goods, 


ProMCutlon  of  Offmder.] — In  an  action  for 
.trover  and  trespaas  for  a  brooch,  the  pleas 
being  not  gailty  and  not  possessed,  the  jury 
found  a  verdict  for  the  plaintiff.  A  rule  for 
a  new  trial  having  been  obtained,  on  the 
ground  that  it  appeared  from  the  evidence 
that,  the  brooch  was  taken  by  the  defendant 
under  such  clrcumstanoes  as  to  prove  a  charge  of 
felony,  and  that  the  judge  ought,  therefore,  to 
have  nonsuited  the  plaintiff :— Held,  that  the 
judge  was  bound  to  try  the  issues  on  the  record, 
imd  that  he  was  right  in  not  having  nonsuited 
the  plaintiff.  Wells  v.  Abrahams,  7  L.  R,,  Q.  B. 
554  ;  41  L.  J.,  Q.  B.  306  ;  2«  L.  T.  326  ;  20  W.  R. 
659. 

The  objection  cannot  be  taken  by  plea.  Oihoi'JU' 
v.  aautt,  8  L.  R.,  Ex.  88. 

Sec  alto  caies  under  Cbiminal  Law  (Felonyy 

The  owner  of  goods  stolen  prosecuting  the  felon 
to  conviction,  cannot  recover  I  heir  value  from 
the  person  who  purchased  them  in  market  overt, 
and  sold  them  again  before  conviction,  notwith- 
standing the  owner  gave  himnotice  of  the  robbery 
while  they  were  in  his  possession.  Hortoood  v. 
Smith,  2  T.  R.  760 ;  2  Leach,  C.  C.  586,  n. 

But  the  owner  of  chattels  stolen,  who  prosecutes 
the  thief  to  conviction,  may  recover  their  value 
from  a  person  who  purchased  them  from  the  thief 
by  a  bona  fide  sale,  but  not  in  market  overt, 
before  the  conviction,  notice  of  the  felony  having 
been  given  whilst  they  were  in  his  possession. 
Peer  v.  ITuviphrey,  2  A.  &  E.  495  ;  4  N.  &  M.  430  ; 
1  H.  &  W.  28. 

Trover  is  maintainable  to  recover  the  value  of 
goods  which  have  been  stolen  from  the  plaintiff, 
and  which  the  defendant  has  innocently  pur- 
chased, although  no  steps  have  been  taken  to  bring 
the  thief  to  justice ;  for  the  obligation  which  the 
law  imposes  on  a  person  to  prosecute  the  party 
who  has  stolen  his  goods  does  not  apply  where 
the  action  is  against  a  thiixi  party  innocent  of 
the  felony.  White  v.  Spctttgue,  13  *M.  &  W.  603 ; 
1  C.  A:  K.  673  ;  14  L.  J.,  Ex.  99  ;  9  Jur.  70. 

It  is  not  necessary  for  the  owner  of  stolen  goods 
to  prosecute  the  thief  to  conviction  before  he  can 
recover  them  in  an  action  against  an  innocent 
third  person.  Leey.  Bayes  or  Rohimon,  18  C.  B. 
599  ;  25  L.  J.,  C.  P.  249  ;  2  Jur.,  N.  S.  1093. 

Against  Sal68master.]>-A  salesmastcr,  who 
in  market  overt  publicly  sells  and  afterwards 
delivers  a  stolen  beast,  although  he  does  so  in- 
nocently and  in  the  ordinary  course  of  his  business, 
is  responsible,  in  trover,  to  the  true  owner  for  the 
value  of  the  beast.  Oanly  v.  Ledwidge,  10  Ir.  R., 
C  .L.  33. 

Effect  of  Order  of  Bestitntioii.]— Goods  which 
have  been  stolen  maybe  recovered  in  trover  from 
the  purchaser  of  them  in  market  overt  upon  a 
conversion  by  him  subsequent  to  the  conviction 
of  the  felon,  without  any  order  for  restitution 
hating  been  made,  for  the  effect  of  7  &  8  Geo.  4, 
c.  29,  8.  57,  is  to  revest  the  property  in  stolen 
goods  in  the  original  owner  upon  conviction  of 
the  felon;  Scattergood  v.  Sylvcnter,  15  Q.  B.  506  ; 
19  L.  J.,  Q.  B.  447  ;  14  Jur.  977. 

Sect.  100  of  the  Larceny  Act,  1861,  gives  the 
•owner  of  a  stolen  New  Zealand  bond  no  right  to 
recover  it  from  the  holder.     Chichester  v.  /////. 


52  L.  J.,  Q.  B.  160  ;  48  L.  T.  364  ;  31  W.  R.  245  ; 
47  J.  P.  324  ;  16  Cox,  C.  C.  268. 

See  also  CRIMINAL  LAW  (^Larceny). 

Billi  and  Kotes  Stolen.] — Trover  will  lie  for 
the  produce  of  a  stolen  bank-note  in  the  hands 
of  a  third  person,  after  conviction  of  the  theft. 
GoUghtly  v.  i?yw,  Lofft,  88. 

A  promissory  note  delivered  by  the  defendant 
to  the  plaintiff,  payable  to  the  plaintiffs  order, 
was  stolen  from  the  plaintiff  by  his  clerk,  who, 
after  forging  the  plaintiff's  indorsement,  obtuned 
payment  from  the  defendant's  banker ;  the 
banker  handed  the  note  to  the  defendant : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
the  amount  at  the  hands  of  the  defendant  in  an 
action  of  trover,  notwithstanding  six  weeks  had 
elapsed  before  the  plaintiff  discovered  and  gave 
the  defendant  notice  of  the  loss  of  the  note. 
Johnson  v.  Whulle,  3  Ring.  N.  C.  225  ;  3  Scott, 
608  ;  2  Hodges,  202. 

If  a  party  possess  himself  of  a  stolen  bill  or 
note  improperly,  a  demand  and  refusal  are  not 
necessary  previously  to  an  action  brought  for  its 
recovery  by  the  loser.  BecTtwith  v.  Corrall,  3 
Bing.  444  ;  11  Moore,  335  ;  2  C.  &.  P.  261. 

Property  in  Handa  of  Police.] — The  plaintiff 
was  tried  and  acquitted  on  a  charge  of  stealing 
a  diamond  ring  and  pin  found  on  his  person. 
The  defendant,  a  superintendent  of  police,  into 
whose  hands  the  articles  'had  come  in  the  or- 
dinary course  of  proceedings,  did  not  deliver 
them  to  the  plaintiff,  but  within  a  reasonable 
time  applied  to  a  metropolitan  police  magistrate 
under  2  &  3  Vict.  c.  71,  s.  29,  for  an  order  as  to 
how  he  was  to  dispose  of  them.  The  magistrate, 
after  hearing  evidence,  including  that  of  the 
plaintiff,  adjourned  the  hearing  to  a  day  not  yet 
expired.  In  an  action  for  the  detention  and 
conversion  of  the  articles  : — Held,  that  the  de- 
fendant, having  within  a  reasonable  time  pro- 
ceeded in  accordance  with  the  provisions  of  the 
act,  to  place  the  matter  in  the  hands  of  the 
magistrate,  was  not  liable.  Bullock  v.  Dunlaj), 
2  Ex.  D.  43  ;  46  L.  J.,  Ex.  150  ;  35  L.  T.  633  ; 
25  W.  R.  98.  Affirmed,  13  Cox,  C.  C.  367  ;  36 
L.  T.  194  ;  25  W.  R.  293— C.  A. 

If  a  person  is  stopped  with  a  horse  under  sus- 
picious circumstances,  and  the  horse  is  placed  at 
au  inn  by  the  police,  and  the  innkeeper  directs 
an  auctioneer  to  sell  the  horse  for  its  keep,  the 
latter  is  liable  to  be  sued  in  trover  by  the  owner. 
Bhins  v.  Pigott,  9  0.  &  P.  208. 

Purchase  from  Police.] — Various  quantities  of 
tallow,  the  property  of  different  persons,  were 
deposited  in  warehouses  on  a  bank  of  the 
Thames.  A  fire  took  place,  in  consequence  of 
which  the  tallow  melted  and  flowed  down  into 
the  sewers,  and  thence  into  the  river,  from  which 
several  portions  of  it  were  unwarrantably  taken 
by  different  persons.  A.,  one  of  these  persons, 
sold  some  of  it  to  B.,  which  was  taken  from  him 
by  the  police,  and  he  was  charged  before  a  magis- 
trate with  the  possession  of  tallow  supposed  to 
have  been  stolen  or  unlawfully  obtain^.  The 
magistrate  dismissed  the  charge,  but  ordered  the 
tallow  to  be  detained,  under  2  &  3  Vict.  c.  71, 
s.  29,  and  it  was  sold  by  direction  of  the  com- 
missioner of  police  before  the  twelve  months 
limited  by  s.  30  had  expired.  C.  having  purehased 
the  tallow  &om  the  police  : — Held,  that  A.  had 
no  property  in  the  tallow  entitling  him  to  main* 
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♦ain  an  action  against  C.  for  its  conversion. 
Bttckletj  V.  Grotis,  3  B.  &  S.  566  ;  32  L.  J.,  Q.  B. 
129 ;  9  Jur.,  X.  S.  986  ;  7  L.  T.  743;  11  W.  R. 
465. 

e.    When  Ooods  obtained  by  False  Pre- 
tences and  Fraud. 

C<mTietlo]i.] — Goods  were  obtained  from  the 
defendants  by  A.  by  false  pretenoes,  and 
were  afterwards  sold  by  him  to  the  plaintiff, 
from  whose  possession  they  were  subsequently 
retaken  and  removed  by  the  defendants ;  and 
in  trover  against  them,  for  such  seizure  and 
conversion,  the  plaintiff  recovered  a  verdict  for 
the  value  of  the  goods.  At  the  time  the  action 
was  brought  and  tried,  the  plaintiff  was  aware 
that  A.  was  in  custody  awaiting  his  trial  for  the 
o£^ce,  and  he  was,  in  fact,  tried  and  convicted 
on  the  day  after  the  plaintiff  had  recovered  the 
verdict.  Upon  a  rule  for  a  new  trial,  on  the 
ground  that  the  jury  should  have  been  directed 
to  take  into  consideration  the  probability  of  A.'s 
conviction  for  false  pretences,  and  that  the 
damages  were  excessive : — Held,  that  by  the 
effect  and  operation  of  7  &;  8  Geo.  4,  c.  29,  s.  57, 
upon  the  Conviction  of  A.  there  was  relation  back 
to  the  time  of  the  fraud  committed  by  him  upon 
the  defendants,  and  that  the  goods  remained  the 
property  of  the  defendants  from  the  first,  the 
property  therein  never  having  been  out  of  them, 
and  that  what  they  did  was  simply  to  retake 
possession  of  their  own  property  ;  and  the  court 
made  the  rule  for  a  new  trial  absolute,  subject  to 
the  plaintiff's  assenting  to  a  stay  of  proceedings 
upon  payment  of  the  costs  of  the  action  and  of 
the  rule,  with  404r.  damages.  NicHing  v.  Heaps^ 
21  L.  T.  754. 

By  24  &  26  Vict.  c.  96,  s.  110,  if  any  person 
guilty  (inter  alia)  of  obtaining  any  chattel, 
money,  or  other  property  by  Silse  pretences 
*^  shall  be  indicted  on  behalf  of  the  owner  of  the 
property  and  convicted,  in  such  case  the  property 
shall  be  restored  to  the  owner."  W.  purchased 
And  obtained  delivery  of  certain,  sheep  from  the 
defendant  by  false  pretences.  The  plaintiff  pur- 
chased the  sheep  from  W.  and  paid  W.  for  them 
without  knowledge  of  the  fraud,  the  defendant 
having  done  notiung  in  the  meantime  to  avoid 
the  contract  between  himself  and  W.  The  de- 
fendant finding  that  the  sheep  were  on  the  plain- 
tiff's  premises  retook  possession  of  them  ;  W. 
having  been  convicted  of  obtaining  the  sheep  by 
false  pretences  on  the  prosecution  of  the  d^en- 
dant : — Held,  that  the  effect  of  24  &  25  Vict.  c. 
96,  s.  100,  was  not  to  revest  the  property  in  the 
sheep  in  the  defendant  as  against  the  plaintiff, 
who  had  acquired  a  good  title  to  them  before  the 
conviction,  and  consequently  that  the  defendant 
was  liable  in  an  action  by  the  plaintiff,  for.  the 
value  of  the  sheep.  Moyce  v.  Neimn^ton,  4  Q. 
fi.  D.  32  ;  48  L.  J.,  Q.  B.  125  ;  39  L.  T.  535  ;  27 
W.  R.  319. 

Eflbct  on  Property.]— The  obtaining  goods 
upon  false  pretences,  under  colour  of  purchasing 
them,  does  not  change  the  property,  yohle  v. 
Adam*,  7  taunt.  59  ;  2  Marsh.  366  ;  Holt,  248. 

Mistake  as  to  Vendee.]— The  plaintiffs,  who 
ivere  linen  manufacturers  at  Belfast,  received  an 
order  for  goods,  signed  "A.  Blenkam  &  Co.," 
37,  Wood-street,  London,  the  word  "  Blenkarn," 
being  so  written  as  to  resemble  "Blenkiron." 


The  goods  were  afterwards  forwarded  and  ad- 
dressed to  "A.  Blenkiron  &  Co.,"  37,  Wood- 
street,  the  plaintiffs  being  under  the  belief  that 
they  were  in  correspondence  witii  the  well- 
known  firm  of  "  Blenkiron  &  Sons,"  who  carried 
on  business  at  123,  Wood-street.  The  goods  were 
ordered  and  received  by  Alfred  Blenkam,  who 
;  had  an  office  at  37,  Wood-street,  and  the  plain- 
I  tiffs  were  induced  by  his  fraud  to  send  the  goods 
I  to  him.  The  plaintiffs,  on  discovering  the  &iud, 
I  prosecuted  Blenkam  for  obtaining  goods  by  false 
pretences,  and  he  was  found  guilty.  Before  his 
conviction  he  had  sold  part  of  the  goods  to  the 
defendants,  who  had  no  knowledge  of  the  fraud, 
and  they  had  re-sold  them  to  other  persons  : — 
Held,  that  there  was  no  valid  contract  for  the 
sale  of  the  goods  by  the  plaintiffs,  and  that  they 
were  entitled  to  recover  them  from  the  defen- 
dants in  an  action  of  trover.  Cutidy  v.  Lindsay, 
3  App.  Cas.  459  ;  14  Cox,  C.  C.  93  ;  47  L.  J.,  Q. 
B.  481  ;  38  L.  T.  573  ;  26  W.  R.  406— H.  L. 
Affirming  2  Q.  B.  D.  96  ;  13  Cox,  C.  C.  583  ;  46 
L.  J.,  Q.  B.  233  ;  36  L.  T.  345  ;  26  W.  R,  417— 
C.A. 

The  plaintiffs,  owners  of  a  large  quantity  of 
acid  in  barrels,  employed  brokers  to  sell  it»  The 
brokers  contracted  with  B.  for  the  purchase  of 
part,  and  gave  him  an  order  on  the  plaintiffs 
that  they  should  deliver  to  him,  or  his  order,  a 
certain  number  of  tons  of  acid.  B.  sold  his 
interest  in  this  contract  to  £.  who  sold  it  to  L, 
A.  bought  the  same  of  L.,  falsely  representing 
himself  as  agent  for  V.,  and  thereby,  on  pretence 
of  inspecting  the  acid,  obtained  from  L.  the 
brokers'  orders  on  the  plaintiffs  for  the  quantity. 
These  orders  had  been  indorsed  over,  and  passed 
from  one  purchaser  to  another,  and  when  de- 
livered by  li.  to  A.  were  indorsed  by  L.,  specially 
deliverable  to  himself.  A.  presented  the  brokers' 
orders  to  the  plaintiffs,  and,  stating  that  he  had 
purchased  the  acid  of  L.  on  his  own  account, 
though  nominally  for  V.,  induced  the  plaintiffs 
to  give  him  a  transfer,  or  delivery  order,  on  the 
wharfinger  in  whose  warehouse  the  acid  was 
lying,  authorizing  the  transfer  into  A.'s  name  of 
certain  specific  casks  of  acid,  amounting  to  the 
quantity  in  the  brokers'  orders  mentioned.  The 
wharfinger  thereupon  transferred  the  specific 
casks  of  acid  into  A.'s  name,  A.  immediately 
borrowed  money  of  the  defendant,  and  pledged 
the  casks  of  acid  with  him,  as  a  security  for  the 
repayment,  handing  over  to  the  defendant  the 
w^arrants  which  he  had  made  out,  by  means  of 
which  the  defendant  obtained  possession  of  the 
acid : — Held,  that,  as  A.  obtained  the  delivery 
order  from  the  plaintiffs  by  false  and  fraudulent 
representation  that  he  had  purchased  acid  by  a 
subsale  from  a  purchaser  from  the  plaintiffs, 
there  was  no  privity  of  contract  between  the 
plaintiffs  and  A. ;  consequently,  that  the  latter 
could  not  convey  a  good  title  in  the  casks  of  acid 
to  the  defendant,  though  a  bon&  fide  pawnee  for 
value,  but  that  the  plaintiffs  might  recover  the 
acid  back  from  him  in  trover.  Kingsford  v. 
Merry,  1  H.  &  N.  503  ;  26  L.  J.,  Ex.  83  ;  3  Jur., 
N.  S.  68— Ex.  Ch. 

The  plaintiff  having  been  imposed  upon  by  a 
swindler,  consigned  a  box  at  Birmingham  by  the 
defendants,  as  common  carriers,  to  J.  W.,  ia  Lon- 
don. The  defendants  found  that  tio  such  person 
resided  there,  but  upon  receiving  a  letter  signed 
J.  W.,  requesting  that  the  box  might  be  f  orwuded 
to  a  house  at  St.  Albans,  they  ddivered  it  there 
to  a  person  calling  himself  J.  W.,  who  shewed 
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that  be  had  a  knowledge  of  the  contents  of  the 
box  :  that  person  having  disappeared  : — Held, 
in  an  action  of  trover  a^inst  the  defendants 
that  they  were  liable.  Stephenstm  v.  Hart,  4 
Bing.  476  ;  1  M.  &  P.  357. 

Where  Transactioii  Void  or  Voidable.] — The 

words  ''fraudulent  and  void  as  against  the  as- 
signiee  of  such  "  persons,  contained  in  1  &  2  Vict. 
c.  110,  s.  59,  do  not  mean  fraudulent  and  void 
absolutely,  but  only  as  to  the  assignee,  so  that  a 
transaction  forbidden  by  that  section,  and  de- 
clared fraudulent  and  void  as  to  the  assignee,  may 
be  valid  as  to  other  persons ;  and  therefore  where 
a  debtor  intending  to  petition  the  Insolvent 
Debtors'  Court,  voluntarily  gave  B.,  one  of  his 
creditors,  a  warrant  of  attorney  on  which  B. 
entered  up  judgment  and  issued  execution,  and 
the  sheriff  seized  and  sold  the  goods,  and  A. 
afterwards  presented  his  petition,  and  an  assignee 
was  appointed  : — Held,  that  the  assignee  could 
not  treat  the  transaction  as  void  from  the 
beginning,  and  maintain  an  action  against  B.  on 
an  alleged  wrongful  conversion  at  the  time  of 
the  seizure.  Young  v.  Billiter,  8  H.  L.  Cas. 
682  ;  30  L.  J.,  Q.  B.  153  ;  7  Jur.,  N.  S.  269. 
(BUliter  v.  Yovng,  in  Ex.  Ch.,  6  El.  &  Bl.  1  ; 
24  L.  J.,  Q.  B.  169  ;  2  Jur.,  N.  S.  438,  reversed.) 
The  assignee  brought  trover,  alleging  that  the 
creditor  wrongfully  deprived  A.  of  the  goods. 
The  creditor  pleaded  not  guilty,  and  also  the 
warrant  of  attorney  and  the  execution  under  it. 
The  assignee  replied,  that  after  the  1  &  2  Vict, 
c.  110,  and  within  three  months  before  A.'s  im- 
prisonment, he  being  in  insolvent  circumstances, 
did,  with  the  intent  of  petitioning  the  court, 
voluntarily,  fraudulently,  and  contrary  to  the 
statute,  charge  his  estate  in  favour  of  a  creditor, 
by  means  of  a  warrant  of  attorney,  fraudulent 
and  void  within  the  statute,  whereby  B.  obtained 
execution  : — Held,  that  on  this  pleading,  trover 
was  not  maintainable  against  B.    Ih, 

Inaooent  Pouesiion  of  Ctoods  Fraudulently 
Obtained.] — A  person  who,  however  innocently, 
obtains  the  possession  of  the  goods  of  a  person 
who  has  been  fraudulently  deprived  of  them, 
and  disposes  of  them,  whether  for  his  own  benefit 
or  for  that  of  any  other  person,  is  guilty  of  a 
conversion,  unless  the  possession  was  obtained 
by  him  as  finder  or  as  bailee,  or  by  purchase  in 
market  overt  or  from  an  agent,  so  as  to  be  pro- 
tected by  the  Factors'  Acts.  Ilollinfs  v.  Fowler, 
7  L.  R.,  H.  L.  757  ;  44  L.  J.,  Q.  B.  169  ;  33  L.  T. 
73.  Affirming  7  L.  R.,  Q.  B.  616 ;  41  L.  J.,  Q.  B. 
277  ;  27  L.  T.  168  ;  20  W.  R.  168— Ex.  Ch. 

When,  therefore,  B.  had  fraudulently  obtained 
cotton  from  F.,  and  H.  (whose  ordinary  business 
was  that  of  a  cotton  broker,  and  who  was  utterly 
ignorant  of  the  fraud  of  B.)  purchased  it  from 
B.  in  the  belief  and  expectation  that  M.,  one  of 
his  ordinary  clients,  would  accept  it,  and  M.  did 
afterwards  accept  it,  though  H.  only  received 
from  M.  a  broker's  commission,  and  not  a  trade 
profit  on  the  sale : — Held,  that  in  this  instance 
H.  had  made  himself  a  principal,  and  by  trans- 
ferring the  cotton  to  M.  had  committed  an  act  of 
conversion  which  made  him  liable  in  trover  to 
F.,  the  real  o-wner  of  the  cotton.    Ih, 

The  24  &  25  Vict.  c.  96,  s.  100,  applies  to  cases 
of  false  pretences  as  well  as  felony,  and  the  fact 
that  the  prisoner  parted  with  the  goods  to  a  bond, 
fide  pawnee  will  not  disentitle  the  original  owner 


to  the  restitution  of  the  goods.    Reg,  v.  Stan^ 
cliff e,  11  Cox,  C.  C.  318. 

Though  a  fraudulent  vendee  may  be  sued  in 
trover  by  the  vendor,  yet  the  right  of  action  does 
not  exist  against  every -person  into  whose  hands 
the  property  may  have  passed  subsequently. 
Shepjmrd  v,  SJwolbred,  Car.  &  M.  61, 

Evidenee.  ] — The  plaintiffs  sued  for  goods, 


of  which  they  alleged  they  had  been  deprived  by 
fraud  in  the  defendant's  agent : — Held,  that  they 
might  prove  the  contract  made  by  the  agent, 
without  calling  him  as  a  witness,  although  the 
defendant  was  not  privy  to  the  fraud.  Irving  v. 
Motly,  7  Bing.  643 ;  5  M.  &  P.  380. 

f.   Property  "Lont  or  Fonnd. 

Title  of  Finder.] — ^The  place  in  which  a  lost 
article  is  found  does  not  constitute  any  exception 
to  the  general  rule  of  law,  that  the  finder  is 
entitled  to  it  as  against  all  persons  except  the 
owner.  Bridges  v.  Hawkesworth,  21  L.  J.,  Q.  B. 
76  ;  16  Jur.  1079. 

A  person  entering  a  shop  found  on  the  floor  a 
bundle  of  bank  notes  which  had  been  accidentally 
dropped  there  by  a  stranger.  The  party  who  lost 
them  could  not  be  found : — Held,  that  as  against 
every  one  but  the  true  owner,  the  property  in 
the  notes  belonged  to  the  finder  and  not  to  the 
owner  of  the  shop,  notwithstanding  that  the 
finder  had  immediately  on  picking  up  the  bundle 
handed  it  over  to  the  latter,  wi&  a  view  to  ite 
being  restored  to  the  true  owner  if  he  should 
return,  and  the  owner  of  the  shop  had  ad- 
vertised the  finding  in  the  newspapers,  the  finder 
not  having  intended  to  waive  nis  title,  and 
having  before  he  demanded  the  notes  back 
offered  to  repay  the  expense  of  the  advertise- 
ments, and  to  indemnify  the  shopkeeper  against 
any  claim.    Ih, 

Trover  lies  for  a  lost  bank  note,  which  the  de- 
fendant has  tortiously  converted  to  his  own  use^ 
though  part  of  the  proceeds  has  been  paid  by  him 
to  the  plaintiff.  Bum  v,  Morris,  4  Tyr.  485  j 
2  C.  &  M.  579, 

The  acceptance  of  part  does  not  affirm  the 
taking,  so  as  to  waive  the  tort,  but  the  amount 
received  will  go  in  reduction  of  damages.    lb, 

A  deputy  vice-admiral  who  received  an  anchor 
and  hawser,  alleged  to  have  been  left  at  sea, 
from  the  findei*,  refused  on  application  by  the 
real  owner  to  deliver  them  up,  until  the  salvage 
was  paid,  or  security  given  for  the  payment  of 
it : — Held,  that  this  was  a  conversion,  but  that 
if  he  had  merely  refused  to  deliver  them  up  until 
it  was  ascertained  whether  salvage  was  due  or 
not,  it  would  not  have  amounted  to  a  conversion. 
Clark  V.  Chumherlahi,  2  M.  &  W.  78 ;  2  Gale, 
217. 

Person  obtaixdng  Poueseion  of  Land.] — 

One  who  comes  into  possession  of  land,  on  which 
he  finds  a  block  of  stone  belonging  to  another,  Ia 
not  justified  in  removing  it  to  a  distance,  ForS' 
dick  V.  Collins,  1  Stark,  173. 

And  such  removal  supersedes  the  necessity  of 
proving  formal  demand  in  an  action  of  trover.  Ih, 

ST.  Property  Given  or  Sxohanffed. 

Gift— Policy  on  life.J— R.  insured  his  Ufe  and 
handed  the  policy  to  his  mother,  telling  her  she 
might  keep  it ;  but  there  was  no  assignment  of 
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the  policy.  On  B/s  death  his  administrotrix 
brought  an  action  for  the  recovery  of  the  policy : 
— Held,  that  though  the  gift  pa^ed  no  right  to 
the  mother  to  recover  the  money  secured  by 
the  policy,  the  administratrix  could  not  main- 
tain detinue  or  trover  against  her  for  the  docu- 
ment, Rnmmens  v.  liare,  1  Ex.  D.  169 ;  46 
L.  J.,  Ex.  30  ;  34  L.  T.  407  ;  24  W.  R.  386— 
C.  A. 

Intontion  of  Intestate.] — Declarations  by 

an  intestate,  that  he  meant  that  a  person  with 
whom  he  resided  should  have  his  furniture  and 
effects  for  what  he  owed  her,  are  insufficient  to 
entitle  such  person  to  take  and  retain  possession 
of  the  property,  Boyston  v.  Ilankey^  3  M,  & 
Scott,  381. 

Effect  of  DeliTory.]— A  verbal  gift  of  a 

chattel,  without  actual  delivery,  does  not  give 
the  property  to  the  donee.  Irons  v.  Smallvicce, 
2  B.  &  A.  551. 

And  a  mere  verbal  gift  of  a  chattel  to  a  person 
in  whose  possession  it  is,  does  not  pass  any  pro- 
perty to  the  intended  donee.  Shower  v.  PUck, 
4  Ex.  478;  19  L.  J.,  Ex.  113. 

A  father  gave  his  son  a  watch,  some  printed 
books,  and  several  articles  of  wearing  apparel : 
— Held,  that,  although  the  son  was  under  age 
(viz.  sixteen  years  old),  the  father  could  not 
maintain  trover  against  a  person  who  detained 
the  property,  because  the  right  of  possession  was 
not  in  him,  but  in  his  son.  Hunter  v.  West- 
brook,  2  C.  &  P.  678. 

A  barge,  while  in  the  possession  of  the  donee, 
and  worked  by  him  as  servant  to  the  owner,  was 
given  to  him  by  the  owner  ;  afterwards  the 
donee  worked  it,  and  paid  the  wages  of  the 
crew  on  his  own  account  until  the  donor's 
death  : — Held,  that  the  property  thereby  be- 
came vested  in  the  donee,  yvinter  v.  Winter,  4 
L.  T.  639  ;  9  W.  R.  747, 

See  also  Gift. 

On  Exchange  of  Property.]— The  plaintiff 
exchanged  a  watch  with  the  defendant  for  a 
pair  of  candlesticks,  which  the  latter  warranted 
to  be  silver : — Held,  that  the  plaintiff  could  not 
maintain  trover  for  the  watch,  on  proof  that  the 
candlesticks  were  of  base  metal.  Emanuel  v. 
Dane,  3  Camp.  299. 

A  person,  having  three  bills  of  exchange,  ap- 
plied to  a  county  banker,  with  whom  he  had  had 
no  previous  dealings,  to  give  for  them  a  bill  on 
London  of  the  same  amount,  and  the  bill  given 
by  the  banker  was  afterwards  dishonoured: — 
Held,  that  this  was  a  complete  exchange  of 
securities,  and  that  trover  would  not  lie  for  the 
three  bills  of  exchange.  Homblower  v.  Proud, 
2  B.  &  A.  327. 


h.  Ooodfl  Sailed  or  Taken  in  Bxeoution. 

LiabiUty  of  Pnrchaeer.] — Where  a  sheriff, 
under  a  fi.  fa.  against  A.,  sold  the  goods  of  B., 
the  purchaser  is  liable  to  the  latter  in  trover, 
although  he  purchased  such  goods  at  a  public 

sale  directed  by  the  sheriff.    Ihrrant  v. ,  3 

Stark.  130. 

Of  Officer  of  Court.] — An  officer  of  an  in- 
ferior court  of  record,  seized,  under  a  fi.  fa.  against 


j  A.,  partnership  property  of  A.  and  B.,  and  sold  it 

j  to  various  purchasers,  who  carried  it  away  : — 

I  Held,  that  the  seizure  and  sale,  under  the  circum* 

stances,  did  not  amount  to  a  conversion.    May* 

hew  V.  Ilerrick,  7  C.  B.  229  ;  18  L.  J.,  C.  P.  179  ^ 

13  Jur.  1078. 


Of  Attotioneer.]— The   plaintiff   lent  a 

pianoforte  to  W.,  in  whose  bauds  it  was  seized- 
under  a  distress  for  rent.  While  the  landlord's 
bailiff  remained  in  possession,  by  W.'s  consent,  a 
fieri  facias  against  W.,  at  the  suit  of  another 
creditor,  was  put  into  the  premises,  and  th& 
officer  seized  the  pianoforte,  and  removed  it  to 
the  premises  of  an  auctioneer  for  sale  : — Held^ 
that  the  plaintiff  (after  a  demand  and  refusal  to- 
deliver  it)  was  entitled  to  recover  it  from  the 
auctioneer.  Turner  v.  Ford,  15  M.  &  W.  212;. 
15  L.  J.,  Ex.  215. 

Sale  when  Sheriff  in  PoseeMlon.^ — Possessioa 
of  goods  by  a  sheriff  under  a  fien  facias  does- 
not  prevent  the  debtor  from  making  an  effectual 
sale  of  the  goods  by  delivery  to  a  purchaser 
while  the  sheriff  is  in  possession.  Union  Bank 
of  Londm  v.  Lenanton,  3  C.  P.  D.  243  ;  47  L.  J.^ 

C.  P.  409  ;  38  L.  T.  698. 

1.  Between  IJandlord  and  Tenant. 

Trees  and  Minerals  in  Copyhold  Lands.] — In 

an  ordinary  estate  of  copyhold  the  property  in 
the  trees  and  minerals  is  in  the  lord,  thaposses- 
sion  in  the  copyholder.  If  a  stranger  or  the 
copyholder  cuts  trees  or  takes  minerals,  the  lord 
can  bring  trover.    Eardley  v.  Oranville,  3  Ch, 

D.  826 ;  45  L.  J.,*  Ch,  669  ;  34  L.  T.  609  ;  24 
W,  R.  528. 

Crope.] — Trover  will  lie  for  com  cut  by  an 
outgoing  tenant  after  the  expiration  of  his  term,, 
though  sown  by  him  before  that  time,  under  an 
idea  that  he  was  entitled  to  an  away-going  crop,. 
Davies  v.  Cannoj),  1  Price,  53. 

Trover  does  not  lie  by  an  in-coming  tenant  to 
recover  the  value  of  the  away-going  crops  taken 
by  the  off-going  tenant,  who  continued  to  hold 
the  land  as  tenant  from  year  to  year  after  the 
expiration  of  an  old  lease,  which  reserved  to  hint 
the  right,  after  the  end  of  the  term  at  Lady-day, 
**  to  fence  in  and  preserve  all  such  hard  corn  as 
shoald  be  sown  on  the  premises  the.  winter  seed- 
ness  preceding,  so  as  the  same  exceeded  not 
twenty-nine  acres,  and  was  summer  fallowed 
and  well  manured,  and  at  harvest  to  reap  and 
carry  away  the  same."  Boraston  v.  Oreen,  16 
East,  71. 

Wrongful  Ezecntion.] — Where  goods  leased  a9 
furniture  with  a  house  have  been  wrongfully 
taken  in  execution  by  a  sheriff,  the  landlord 
cannot  maintain  trover  against  the  sheriff  pend- 
ing the  lease.  Gordon  v.  Uarper,  7  T.  R.  9  ;  2 
Esp.  465. 

Wrongful  Biitretf.] — ^A  lodger  may  maintain 
an  action  if  his  goods  are  taken  on  an  excessive 
distress  by  the  landlord  of  the  party  under 
whom  he  occupies,  Fisher  v.  Algar,  2  C.  &  P. 
374. 

If  a  party  pays  money  in  order  to  redeem  his 
goods  from  a  wrongful  distress  for  rent,  he  may 
maintain  trover  against  the  wrongdoer.  Ship~ 
wiek  V.  Blanchard,  6  T.  R.  298. 
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A.,  a  tenant,  owed  rent  to  6.,  bis  landlord  ;  B. 
distrained  for  more  rent  than  was  due,  and  re- 
moved the  goods  to  the  aaction  rooms  of  C. ;  A. 
I^^ave  C.  notice  not  to  sell,  and  C.  delivered  the 
goods  back  to  the  person  from  whom  be  received 
them  : — Held,  that,  as  some  rent  was  due  from 
A.  to  B.,  C.  was  not  liable  to  A.  in  trover. 
Wiitworth  y.  Smith,  6  C.  &  P.  250  ;  1  M.  &  Bob. 
193. 

— ^-  Goodfl  of  Mortgagor  diitrainod  by  Mort- 
gagoe-— Tenancy — Hotieo  olj — ^A  mortgage  deed 
by  which  a  messuage  and  premises  were  conveyed 
to  the  trustees  of  a  building  society  to  secure 
payment  by  the  mortgagor  of  the  sums  payable 
by  him  under  the  rules  of  the  society  contained 
a  provision  that  in  case  of  default  in  such  pay- 
ment, then  immediately  or  at  any  time  after 
such  default  should  have  been  made,  the  mort- 
gagor should  and  would  hold  the  premises.  I 
expressed  to  be  thereby  conveyed,  as  yearly 
tenant  to  the  trustees  from  the  day  of  the  date 
of  the  deed  at  a  certain  yearly  rent,  and  that 
the  trustees  should  have  the  same  remedies  for 
recovering  the  rent  as  if  the  same  had  been 
reserved  by  a  common  lease.  Default  was  made 
by  the  mortgagor  under  the  deed,  and  in  the 
following  year  the  trustees  distrained,  for  a 
yearns  rent,  the  goods  of  the  plaintiff  which 
were  upon  the  premises.  No  notice  was  ever 
given  to  the  mortgagor  by  the  trustees  of  the 
society  that  they  intended  to  treat  him  as  a 
tenant.*  The  plaintiff  brought  trover  for  the 
goods  so  distrained  against  the  trustees  : — Held, 
that  the  trustees  were  not  entitled  to  treat  the 
mortgagor  as  a  tenant  until  they  had  given  him 
notice  of  their  intention  to  alter  the  relation  in 
which  he  stood  to  them,  from  that  of  mortgagor 
and  mortgagee  to  that  of  tenant  and  landlord ; 
that  consequently  the  distress  could  not  be  justi- 
fied, and  that  the  plaintiff  was  entitled  to  recover. 
Clowes  v.Hughen,  5  L.  R.,  Ex.  160;  39  L.  J.,  Ex. 
62  ;  22  L.  T.  103  ;  18  W.  R.  459. 

Bill  of  Sale — ^Landlord  Sefkiiing  RemoTal.] — 

The  plaintiff  was  the  holder  of  a.  bill  of  sale 
over  the  goods  of  M.  Default  having  been  made 
in  payment  of  the  sum  secured,  he  put  a  man  in 
possession,  and  afterwards  went  to  M.'s  house  to 
remove  them.  Upon  his  arrival  at  the  house  he 
was  met  by, the  defendant,  M.'s  landlord,  who 
told  him  that  rent  was  in  arrear,  and  that  until 
it  was  paid  the  goods  should  not  be  removed ; 
and  measures  were  taken  by  the  defendant  to 
use  force,  if  necessary,  to  prevent  their  removal. 
It  was  then  after  sunset,  and  therefore  too  late 
in  the  day  to  distrain,  and  the  defendant  in- 
tended to  prevent  the  plaintiff  from  removing 
the  goods,  with  a  view  of  distraining  on  the  day 
following.  The  plaintiff  continued  in  possession 
of  the  goods,  but  made  no  attempt  actually  to 
remove  them ;  and,  except  by  intimating  his 
intention  to  prevent  their  being  removed,  the 
defendant  did  not  take  possession  of,  or  assume 
dominion  over,  them.  In  an  action  of  trover : — 
Held  (by  Kelly,  C.  B.,  Bramwell  and  Pollock, 
BB. ;  Martin,  B.,  dissentiente),  that  there  was  no 
.evidence  of  conversion  ;  and  by  Bramwell,  B., 
that  an  actual  prevention  by  force  of  the  re- 
moval of  the  goods  would  not  have  amounted  to 
a  conversion.  England  v.  Cowley^  8  L.  R.,  Ex. 
126 ;  42  L.  J.,  Ex.  80  ;  28  L.  T.  67  ;  21  W.  R. 
337. 


Bight  to  LeaM.]~After  the  expiration  of  a 
lease  (containing  covenants  of  the  lessor  under 
seal),  the  lessor  is  not  entitled  to  the  possession 
of  the  indenture  as  against  the  lessee,  and  there- 
fore trover  does  not  lie.  by  the  former  again.<<t 
the  latter  for  the  lease.  Ilall  v.  Ball,  3  M.  &  G. 
242  ;  3  Scott,  N.  R.  577, 

And  tee  Landlobd  and  Tenant. 


k.  Againot  Carriers,  WarehooBemei^  and 


Warehouieman  — Pledge  by  Coniignee — De- 
livery Order.] — When  goods  are  shipped  under 
a  bill  of  lading  drawn  in  parts,  to  be  delivered 
to  the  consignee  "  or  his  assigns,  the  one  of  which 
bills  being  accomplished,  the  others  to  stand 
void,"  the  master,  or  the  warehouseman  who  has 
the  custody  of  the  goods  under  the  Merchant 
Shipping  Act,  1862,  ss.  66—78,  is  justified  in  de- 
livering them  to  the  consignee  on  production  of 
one  part,  although  there  has  been  a  prior  indorse- 
ment for  value  to  the  holder  of  another  part ;  pro- 
vided the  delivery  be  bon&  fide  and  without  notice 
or  knowledge  of  such  prior  indorsement.  Goods 
having  been  sbipi>ed  for  London,  consigned  to  C. 
&  Co.,  the  shipmaster  signed  a  set  of  three  bills 
of  lading  marked  "First,"  **  Second,"  and  "  Third," 
respectively,  making  the  goods  deliverable  to  C. 

6  Co.,  or  their  assigns,  freight  payable  in  London, 
the  one  of  the  bills  being  accomplished,  the 
others  to  stand  void.  During  the  voyage  C.  & 
Co.  indorsed  the  bill  of  lading  marked  "  First " 
to  a  bank  in  consideration  of  a  loan.  Upon  the 
arrival  of  the  ship  at  London  the  goods  were 
landed  and  placed  in  the  custody  of  a  dock  com- 
pany in  their  warehouses;  the  master  lodging 
with  them  notice  under  the  Merchant  Shipping 
Act,  1862,  s.  68,  &c.,  to  detain  the  cargo  until 
the  freight  should  be  paid.  C.  &  Co.  then  pro- 
duced to  the  dock  company  the  bill  of  lading 
marked  "  Second  "  unindorsed,  and  the  dock  com- 
pany entered  C.  &  Co.  in  their  book«  as  proprie- 
tors of  the  goods.  The  stop  for  freight  being 
afterwards  removed,  the  dock  company  bonsl  fide 
and  without  notice  or  knowledge  of  the  bank's 
claim,  delivered  the  goods  to  other  persons  upon 
delivery  orders  signed  by  C.  &  Co.  :— Held,  that 
the  dock  company  had  not  been  guilty  of  a  con- 
version, and  that  the  bank  could  not  maintain 
any  action  against  them.  Fearon  v.  Bowers  (1 
H.  Bl.  364)  reflected  on.  Glyn,  Mills  .J-  Com- 
pang  v.  East  and  West  India  Dock  Company, 

7  App.  Cas.  591  ;  52  L.  J.,  Q.  B.  146  ;  47  L.  T. 
309 ;  31  W.  R.  201  ;  4  Asp.  M.  C.  680— H.  L. 
(E.).  Affirming  6  Q.  B.  D.  475  ;  50  L.  J.,  Q.  B. 
62  ;  43  L.  T.  584  ;  29  W.  R.  316  -C.  A. 

Where  A.,  being  indebted  to  B.,  gave  him  for 
security  a  delivery  order  for  goods  in  the  hands 
of  a  wharfinger,  which  the  wharfinger  accepted  ; 
and  afterwards  A.,  being  indebted  to  C,  gave  him 
another  delivery  order  for  the  same  goods,  which 
was  taken  to  the  wharfinger,  who  said  he  could 
not  transfer  the  goods,  as  he  held  them  for  B. ; 
but  if  C.  could  get  B.*s  order,  he  would  transfer 
them,  and  promised  that  he  would  not  give  up 
the  goods  without  firat  letting  C.  know  ;  and 
afterwards  B.,  his  debt  remaining  unsatisfied, 
gave  a  delivery  order  for  the  same  goods  to  A., 
who  gave  notice  of  it  to  the  wharfinger :— Held, 
that  C.  had  no  property  upon  which  trover 
could  be  maintained  against  the  wharfinger. 
MeUing  v.  Kelshaw,  1  C.  &  J.  184  ;  1  Tyr.  109. 
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Plaee  of  Bepotit.] — The  defendant  con- 
tracted to  warehouse  certain  goods  for  the  plaintiif 
at  a  particular  place,  but  he  warehoused  a  part  of 
them  at  another  place,  where,  without  any  negli- 
gence on  his  part,  they  were  destroyed.  In  an 
action  to  recover  as  damages  the  value  of  the 
goods : — Held,  that  the  damage  was  not  too  re- 
mote, and  that  the  defendant,  by  his  breach  of 
contract,  had  rendered  himself  liable  for  the  loss 
of  the  goods.  Lilley  v.  Duhleday,  7  Q.  B.  D.  510  ; 
51  L.  J.,  Q.  B.  310 ;  44  L.  T.  814  ;  46  J.  P.  708. 

If  the  owner  of  property  gives  another  person 
authority  to  deal  with  it  in  a  particular  way, 
and  such  person  chooses  to  deal  with  it  in 
another  way,  he  must  take  the  risk  of  the  conse- 
quences, and  is  liable  for  its  loss  or  injury,  un- 
less such  loss  or  injury  would  have  occurred  in 
whichever  way  the  property  had  been  dealt  with. 
Jh. 

Goods  were  sent  from  Paris  to  London  vi&  Dun- 
kirk, for  G.  N.,  Custom  House,  London-bridge. 
They  were  forwarded  from  Dunkirk,  with  a  bill  of 
lading,  which  made  them  deliverable  to  the 
defendant,  who  was  the  London  agent  to  the 
Steam  Shipping  Ck>mpany,  "  to  hold  at  the  dis- 
posal of  G.  N.,  Custom  House,  London-bridge." 
Upon  the  arrival  of  the  goods  the  defendant 
paid  the  duty  on  them,  and  placed  them  in  a 
warehouse,  the  owner  of  which  afteiwards  re- 
moved them  to  another  of  his  warehouses,  where 
they  were  accidentally  destroyed  by  fire.  The 
defendant  gave  no  notice  to  the  owner  of  the 
^oods  of  their  arrival,  and  the  jury  found  that 
the  defendant  was  not  authoriz<>d  by  the  owner 
.to  warehouse  the  goods,  and  that  he  had  not 
^cted  as  a  prudent  man  would  have  acted,  for 
the  best  interest  of  the  owner  : — Held,  that  the 
defendant  had  not,  under  the  circumstances,  been 
guilty  of  a  conversion.  Heald  v.  Carey ^  11  C.  B. 
977  ;  21  L.  J„  C.  P.  97  ;  16  Jur.  197. 
■  Where  the  owner  of  goods  on  board  a  vessel 
directed  the  captain  not  to  land  them  on  the 
wharf  against  which  the  vessel  was  moored, 
which  he  promised  not  to  do,  but  afterwards 
delivered  them  to  the  wharfinger,  for  the  owner's 
use,  under  the  idea  of  the  owner  having  a  lien 
thereon  for  the  wharfage  fees,  because  the 
vessel  was  unloaded  against  the  wharf  ;  the 
owner  upon  demand  and  denial  could  maintain 
trover  against  the  captain,  unless  the  latter  could 
maintain  the  wharfinger*s  right.  Syeds  v.  i/^y, 
4  T.  B.  260. 

Carrien.] — Trover  will  lie  against  a  carrier  by 
.the  consignor  of  goods,  who  has  been  defrauded  of 
jthem  by  some  person  unknown,  when  the  goods 
have  been  delivered  to  a  person  who  knew  what 
the  parcel  contained,  but  at  a  different  place  to 
that  to  which  they  were  directed,  as  the  property 
never  passed  out  of  the  consignor.  Stcpheruoii 
y.  Ilart,  4  Bing.  476  ;  1  M.  &  P.  357. 

If  a  carrier  has  goods  to  carry,  and  by  mistake 
delivers  them  to  a  wrong  person,  this  is  such  a 
tortious  conversion  as  will  support  trover  at  the 
suit  of  the  right  owner.  Youl  v.  Ilarbottle, 
Peake,  49. 

If  a  carrier  receives  goods  to  be  carried,  he 
cannot  retain  the  goods,  and  put  the  consignor 
of  the  goods  upon  proof  of  his  title  to  them. 
Anon,,  3  Esp.  115. 

Upon  a  contract  to  carry  and  deliver  goods, 
the  possession  of  the  goods  still  remaining  with 
the  defendant,  trover  lies,  Dewell  v.  Moj-on,  1 
Taunt.  391. 


Evidence.] — If  A.  sends  goods  by  B.,  a  car- 
rier, to  be  delivered  to  C,  proof  that  B.  asserted 
he  had  delivered  the  goods  to  C,  whereas  in  truth 
C.  had  never  received  them,  is  not  sufficient  evi- 
dence of  convereion  to  support  trover  against  B. 
Attersol  v.  Briant,  1  Camp.  409. 

And  nee  Cabriers— Bailment. 


4.  Practice. 
a.  Pleading's. 

Claims.] — ^A  count  for  wrongfully  depriving 
the  plaintiff  of  the  use  and  possession  of  divei-s 
fixtures  and  goods  of  the  plaintiff  in  and 
affixed  to  a  dwelling-house  and  premises  of  the 
plaintiff,  is  a  count  in  trover.  The  words  in 
the  form  in  Sched.  13  to  15  &  16  Vict.  c.  76, 
No.  28,  "  or  wrongfully  deprived  the  plaintiff  of 
the  use  and  possession  of,"  ought  to  have  been 
printed  in  brackets  or  in  italics.  They  were 
introduced  by  Lord  Denman,  in  the  House  of 
Loixls.  London  and  Westminster  Loan  and 
Discount  Company  v.  Drake,  6  C.  B.,  N.  S.  798 ; 
28  L.  J.,  C.  P.  297  ;  6  Jur.,  N.  S.  1407. 

In  a  declaration  for  goods,  chattels  and  fixtures 
(enumerating,  among  other  movable  articles, 
stoves,  shelves,  closets,  cupboards,  &c.)  : — Held, 
after  verdict  (geneml  damages  having  been  as- 
sessed on  the  whole  declaration),  that  the  word 
"fixtures"  would  not  necessarily  be  taken  to 
mean  things  affixed  to  the  freehold  ;  and,  there- 
fore, the  judgment  ought  not  to  be  arrested. 
Slieen  y,  Itickie,  5  M.  &  W.  175  ;  7  D.  P.  C. 
335. 

A  declaration  stated  that  Y.  caused  to  be  deli- 
vered to  the  defendant  a  horse  of  the  plaintiff's, 
to  be.  taken  care  of  and  kept  by  the  defendant 
for  Y.,  and  to  be  delivered  by  the  defendant  on 
request  of  Y.,  on  satisfaction  of  all  claims  in 
respect  thereof ;  and  thereupon  it  became  the 
duty  of  the  defendant  to  re-deliver  the  horse 
upon  request  of  Y.,  upon  being  paid  his  claims 
in  respect  of  the  horse.  ThatY.  requested  the 
defendant  to  deliver  the  horse  to  the  plaintiff, 
and  paid  the  defendant  his  claims.  Breach, 
that  the  defendant  wrongfully  detained  the 
horse  : — Held,  that  the  count  could  not  be  sup- 
ported as  a  count  in  trover.  Tollit  v.  Shenstane, 
7  D.  P.  C.  455  ;  6  M.  &  W.  283. 

An  action  brought  to  recover  a  particular  sum 
of  money  may  be  described  as  an  action  for  re- 
covery of  the  said  sum  of  money,  although  in 
form  it  was  an  action  of  trover.  Batcliellor  v. 
Salmon^  2  Camp.  526. 

Plea  —  Hot  Guilty.]  —  The  plea  of  not  p^iilty 
admits  the  plaintiff's  property  or  right  of  pos- 
session, but  only  a  property  or  right  of  possession 
to  the  extent  necessary  to  maintain  the  action  ; 
therefore,  it  is  open  to  the  defendant  to  shew 
that  he  and  the  plaintiff  were  tenants  in  common. 
Standi ffe  v.  Hardwich,  2  C,  M.  &  R.  1  ;  3 
D.  P.  C.  762  ;  5  Tyr.  651  ;  1  Gale,  127. 

Under  not  guilty,  the  defendant  cannot  set  up 
an  absolute  property  in  Himself  in  the  chattel 
by  sale  from  the  plaintiff,  although  the  only 
evidence  of  a  conversion  is  a  demand  and  re- 
fusal.   Barton  v.  Brown,  5  M.  &  W.  298. 

Evidence  of  lien  is  not  admissible  under  the 
general  issue.  White  v.  Tealc,  4  P.  &  D.  43  ,*  12 
A.  &  £.  106. 

A  plaintiff  is  entitled  to  a  verdict  on  the  plea 
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of  not  guilty,  if  a  conversioa  in  fact  is  prored, 
although  it  appears  that,  at  the  time  of  such 
conversion,  the  plaintiff  had  parted  with  his 
property  in  the  goods.  Vernon  v.  Shipton,  2  M. 
&  W.  9  ;  2  Gale,  195. 

In  trover  for  cotton,  and  a  plea  of  stoppage  in 
transitu,  and  new  assignment  of  the  conversion 
of  the  cotton,  the  defendant  may,  under  not 
guilty  to  the  new  assignment,  shew  that  the 
cotton  was  the  same  as  that  mentioned  in  the 
plea.  Branclter  v.  Molyneux,  1  Scott,  N.  R. 
553  ;  1  M.  &  G.  710. 

Under  not  guilty,  the  defendant  may  shew 
there  was  not  a  wrongful  conversion.  Maijheio 
V.  Herrick,  7  C.  B.  229  ;  18  L.  J.,  C.  P.  179. 

It  puts  in  issue  the  legality  of  the  conversion, 
and  not  the  mere  fact  of  conversion  only. 
Yann^  v.  a>oper,  6  Ex.  259  ;  21,.,  M.  &  P.  217  ; 
20  L.  J.,  Ex.  136  ;  6'.  P.,  Kynaston  v.  Crouch^ 
14  M.  k  W.  266 ;  14  L.  J.,  Ex.  324  ;  9  Jur.  584. 

It  admits  the  property  of  the  plaintiff.  Jimes 
V.  Davies,  2  L.,  M.  &  P.  483  ;  6  Ex.  663 ;  20 
L.  J.,  Ex.  483. 

Therefore  evidence  that  the  goods  had  been 
given  to  the  plaintiff  by  the  defendant  upon  a 
condition  which  had  not  been  performed,  and 
that  the  defendant  retook  them,  is  not  admissible 
under  that  plea.    lb. 

To  trover  for  a  chattel  the  defendant  pleaded, 
that  he  and  the  plaintiff  were  joint  owners  and 
proprietors  of  the  chattel : — Held,  bad,  on 
special  demurrer,  because,  if  the  conversion 
was  denied,  the  plea  amounted  to  not  guilty  ; 
and  if  it  was  confessed,  the  plea  could  be  under- 
stood only  as  confessing  a  destruction  of  the 
chattel,  which  was  not  justified.  Higgins  v. 
Thomas,  8  Q.  B.  908. 

Where  assignees  declare  for  property  of  a  bank- 
rupt converted  since  the  bankruptcy,  the  con- 
version since  the  bankruptcy  is  a  material 
allegation,  and  must  be  proved  under  not  guilty. 
Edwards  v.  Hooper,  11  M.  &  W.  363  ;  12  L.  J., 
Ex.  304. 


DenM^  of  Possession.  1 — A  plaintiff  having 


proved  a  taking  of  the  goods  from  his  premises 
by  the  defendant,  and  a  subsequent  demand  and 
refusal,  the  defendant  may  prove,  under  not  pos- 
sessed, that  the  plaintiffs  wife,  with  his  autho- 
rity, g^ve  the  goods  to  the  defendant,  in  discharge 
of  a  debt  due  to  him  from  the  plaintiff.  RiTM' 
ham  V.  Clements,  12  Q.  B.  260 ;  17  L.  J.,  Q.  B. 
289  ;  12  Jur.  680. 

Where  the  defendant  has  a  lien  on  goods,  and 
there  has  been  only  a  qualified  refusal  to  deliver 
them,  it  is  not  necessary  that  the  right  of  lien 
should  be  specially  pleaded  ;  but  it  may  be  given 
in  evidence  under  a  plea  denying  the  right  of 
])ossession.  Lane  v.  Tewson,  12  A.  &  E.  116,  n. ; 
1  G.  &  D.  584  ;  8,  P.,  Brandao  v.  Barnett,  2 
Scott,  N.  R.  96  ;  1  M.  &  G.  908. 

The  plea  that  the  plaintiff  was  not  possessed 
puts  in  issue  the  right  of  the  plaintiff  to  the 
possession  of  the  gcrads,  as  against  the  defen- 
dant, at  the  time  of  the  conversion.  Isaac  v. 
Belclwr,  7  D.  P.  C.  516 ;  5  M.  &  W.  139 ;  8  C.  & 
P.  714  ;  S,  P.,  Owen  v.  Knight,  4  Bing.  N.  C. 
54  ;  6  D.  P.  C.  245  ;  5  Scott,  307. 

In  trover  for  goods  seized  under  a  claim  of 
toll,  alleged  to  be  due  in  respect  of  landing  them 
at  a  particular  wharf,  it  is  competent  for  a  de- 
fendant to  set  up  his  claim  to  the  toll  under  the 
plea  of  not  possessed.  Webb  v.  Tripp,  1  D., 
N.  8.  589  ;  6  Jur.  237. 


In  trover  by  assignees  of  a  bankrupt  against  a 
sheriff  for  conversion  of  the  bankrupt's  goods 
seized  under  a  fi.  fa.  against  C.  and  D.,  it  ap« 
peared  that  immediately  before  the  seizure  the 
bankrupt  told  the  officer  that  the  goods  were  the 
property  of  C,  and  immediately  afterwards  he 
contradicted  that  statement  and  said  they  were 
the  goods  of  D.  The  jury  found  that  the  goods 
were  in  reality  the  bankrupt's,  but  also  that  he 
represented  the  goods  to  the  officer  as  the  goods 
of  C,  so  as  to  induce  the  officer  by  that  false 
representation  to  seize  them : — Held,  that  under 
the  plea  of  not  possessed,  this  finding  did  not 
estop  the  bankrupt  and  his  assignees  from  com<- 
plaining  of  the  seizure  of  the  gooids  as  their  own. 
Freeman  v.  awke,  2  Ex.  654  ;  6  D.  &  L.  187  ;  18 
L.  J.,  Ex.  114. 

Under  not  possessed  the  defendant  may  set  up 
the  title  of  a  third  party  to  the  goods.  Leake  v. 
Loveday,  2  D.,  N.  S.  624 ;  5  Scott,  N.  R.  908  ;  4 
M.  &  G.  972  ;  12  L.  J.,  C.  P.  65  ;  7  Jur.  17. 


Other  Defenoes.] — In  trover  by  the  as* 


signee  of  a  bankrupt,  a  plea  that  he  is  not 
assignee,  puts  in  issue  the  petitioning  creditor's 
debt  and  the  act  of  bankruptcy.  Butler  v.  Uob^ 
son,  4  Bing.  N.  C.  290  ;  6  D.  P.  C.  409  ;  5  Scott, 
798. 

In  trover  by  assignees  of  a  bankrupt,  laying 
the  possession  in  themselves  as  assignees  ;  pleas, 
that  they  are  not  assignees,  and  were  not  pos- 
sessed as  assignees,  put  in  issue  the  trading,  the 
petitioning  creditor's  debt,  and  the  act  of  bank- 
ruptcy ;  and  these  must  be  proved,  if  notice  to 
dispute  them  has  been  given.  Bttekfon  v« 
Frost,  8  A.  &  E.  844  ;  I  P.  &  D.  102  ;  1  W.,  W, 
&  H.  586. 

b.  Bestoration  of  Goods  and  Chattels. 

Discretion  of  Judge  as  to.]— The  discretion  o£ 
a  judge  to  make  an  order  under  s.  78  of  the 
Common  Law  Procedure  Act,  1854,  for  the 
delivery  up  of  chattels  detained,  is  subject  to  a 
review  by  the  court.  Chilton  v.  Carrington,  15 
C.  B.  730  ;  24  L.  J.,  C.  P.  78  ;  1  Jur.,  N.  S.  477. 

Such  an  order  cannot  properly  be  made  in  a 
case  where,  by  agreement  of  the  parties,  the  jury 
is  discharged  from  finding  the  value  of  the 
chattel.    lb. 

Option  of  Parties.]— The  goods  may  be  brought 
into  court,  upon  an  affidavit  that  they  are  in  the 
same  plight  and  condition  as  when  taken,  except 
they  are  of  a  perishable  nature,  or  cumbrous. 
Watts  V.  Phipps,  Bull.  N.  P.  49 ;  S.  P.,  Fisher  v. 
Prince,  3  Burr.  1363. 

If  the  value  of  the  thing  is  uncertain,  or  the 
plaintiff  insists  upon  going  for  special  damages, 
the  court  will  not  stay  proceedings  on  delivery 
of  the  thing  sued  for,  and  costs.  Whitten  v. 
Fuller,  2  W.  Bl.  902. 

Where  the  value  of  the  goods  converted  was 
not  ascertained,  the  court  refused  to  stay  pro- 
ceedings upon  delivery  of  the  goods  to  the  plain- 
tiff on  payment  of  the  value  thereof.  Tiieker 
V.  Wright,  3  Bing.  601  ;  11  Moore,  500. 

In  an  action  brought  by  the  assignees  of  a 
bankrupt  against  the  sheriff,  to  recover  the  value 
of  furniture  and  fixtures  sold  under  an  execu- 
tion, the  court  will  not  stay  the  proceedings  on 
payment  of  costs,  except  where  the  defendant 
has  restored  the  chattel  alleged  to  be  converted, 
and  the  plaintiff  claims  no  special  damage,  or 
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where,  if  the  chattel  is  sold,  there  is  no  dispute 
as  to  the  price  ;  but  the  court  will  not  interfere 
if  the  plaintiffs  do  not  agree  as  to  the  amount. 
Gibson  y,  Humphrey  J  1  C.  &  M.  544;  2  I'yr. 
588. 

In  an  action  for  a  'packet  of  letters,  the  de- 
fendant was  allowed  to  stay  the  proceedings  as 
to  one  of  the  letters,  upon  delivering  it  up  and 
paying  costs.    Earle  v.  Holderneas,  4  Bing.  462  ;• 

I  M.  &  P.  254. 

Effect  of  Order  of  EeBtitution.]— iS^&  ante, 
col.  167. 

Under  Laroeny  Act]  —  See  Criminal  Law 
(^Larceny), 

o.  Daxaa^es. 

Value  of  Goods.]  —  Under  a  count  for  conver- 
sion of  fixtures  by  severing  and  removing  them, 
the  value,  of  the  fixtures  in  their  severed  state 
can  only  be  recovered,  and  not  the  value  of  them 
when  annexed  to  the  freehold.  McGregor  v. 
High,  21  L.  T.  803. 

A  wine  merchant  having  obtained  from  a  wine 
broker  samples  of  wine  then  lying  at  a  wharf  of 
wharfingers,  and  which  the  broker  had  agreed  to 
sell  to  the  wine  merchant  at  lis.  per  dozen,  sold 
the  wine  to  the  captain  of  a  ship  about  to  sail,  at 
24«.  per  dozen,  to  be  delivered  on  board  next  day. 
The  wine  merchant  obtained  the  delivery  war- 
rants from  the  broker,  and  claimed  the  wine 
from  the  wharfingers,  who  refused  to  deliver  it. 
No  other  wine  of  the  same  brand  and  quality 
was  to  be  had  in  the  market,  and  the  wine 
merchant  was  unable  to  carry  out  his  contract 
with  the  captain  of  the  ship,  who  sailed  without 
the  wine  : — Held,  that  although  the  wharfingers 
had  no  notice  of  the  bargain  with  the  captain, 
yet  the  wine  merchant  was  entitled  to  recover  in 
an  action  of  trover  the  actual  value  of  the  wine 
to  him,  which  at  the  time  of  the  conversion 
was  24«.  per  dozen,  he  having  bonsl  fide  sold  to 
the  captain  at  that  price.  France  v.  Gaudet,  6 
L.  R.,  Q.  B.  199  ;  40  L.  J.,  Q.  B.  121 ;  19  W.  R. 
622. 

In  trover  for  goods  by  assignees  of  a  bankrupt, 
which  had  been  purchased  by  him  under  an 
agreement,  by  which  the  purchase-money  was  to 
be  paid  by  instalments,  and  an  assignment  of 
the  property  was  to  be  executed  by  the  vendor, 
when  the  whole  purchase-money  had  been  paid, 
with  power  for  the  vendor  to  re-enter  in  case  of 
default  in  payment  of  the  instalments,  they  are 
entitled  to  recover  the  full  value  of  such  goods 
against  a  mere  wrongdoer,  notwithstanding  de- 
fault had  been  made  in  payment  of  some  of  the 
instalments,  and  the  vendor  had  to  that  extent 
an  interest  in  the  goods.     Tardier  v.  Hardcastle, 

II  C.  B.,  N.  S.  683  ;  31  L.  J.,  C.  P.  193  ;  5  L.  T. 
748. 

Where  the  plaintiff  had  been  endeavouring  to 
baffle  his  creditors  by  a  merely  ostensible  transfer 
of  goods  to  another,  and  the  goods  were  seized 
upon  premises  in  which  the  plaintiffs  tenancy 
had  expired  : — Held,  that  the  measure  of  dam- 
ages was  the  value  of  the  plaintiffs  real  and 
bon&  fide  interest  in  the  goods,  and  not  the  full 
value.  Cameron  v.  Wynvh,  2  C.  &  K.  264.  See 
Brierly  v.  Kendall^  17  Q.  B.  937. 

A.  having  bought  some  sheep  on  credit,  left 
them  in  the  custody  of  the  vendor.  Without 
any  default  on  the  part  of  A.,  the  vendor  resold 


the  sheep  : — Held,  that  the  measure  of  damage 
was  not  the  value  of  the  sheep,  but  the  loss  A. 
sustained  by  not  having  the  sheep  delivered 
to  him  at  the  price  agreed  on.  Chinery  v.  Viall, 
5  H.  &  N.  288  ;  29  L.  J.,  Ex.  180 ;  8  W.  K. 
629.- 

In  an  action  for  taking  goods  under  process, 
upon  a  regular  judgment,  but  in  a  place  to  which 
the  process  did  not  run,  the  plaintiff  may  recover 
the  whole  value  of  the  goods,  and  not  merely  the 
amount  of  the  damage  which  he  has  sustained  by 
their  being  taken  in  a  wrong  place.  Sowell  v. 
Champion,  6  A.  &  E.  407  ;  2  N.  &  P.  627 ';  W., 
W.  &  D.  667. 

The  plaintiff  having  purchased  goods  of  the 
defendant,  secretly  absconded  with  the  goods 
before  he  paid  for  them  ;  the  defendant  followed 
him,  and  forcibly  retook  the  goods : — Held,  that 
in  an  action  for  taking  them,  the  measure  of 
damages  was  the  value  of  the  goods,  and  the  de- 
fendant could  not  consider  the  debt  due  from 
the  plaintiff  to  the  defendant,  or  treat  it  as 
reduced  by  the  taking.  GHllard  v.  Brittan,  1 
D.,  N.  S.  424  ;  8  M.  &  W.  576. 

Nominal.] — A.  deposited  a  dock  warrant  for 
brandies  with  B.,  as  a  security  for  a  loan, 
which  was  to  be  repaid  on  the  29th  of  Jan- 
uary, or,  in  default,  the  brandies  were  to  be 
forfeited.  On  the  28th,  B.  agreed  for  the 
sale  of  the  brandies  to  C,  and  on  the  29th 
delivered  to  him  the  dock  warrant,  and  C.  took 
actual  possession  of  the  brandies  on  the  30th : 
— Held,  that  the  proper  measure  of  damages 
vras  the  actual  damage  A.  had  sustained  by  the 
wrongful  conversion,  which,  as  there  was  no  in- 
tention on  his  part  to  redeem  the  pledge,  was 
merely  nominal.  Johnson  v.  Stear,  15  C.  B., 
N.  S.  330  ;  33  L.  J.,  C.  P.  130  ;  10  Jur.,  N.  S. 
99  ;  9  L.  T.  804  ;  12  W.  R.  347. 

A  sheriff,  who  held  goods  taken  in  execution, 
delivered  them  to  the  assignees  of  a  bankrupt, 
after  an  action  of  trover  had  been  commenced  by 
them  ;  the  assignees  accepted  the  goods  without 
condition : — Held,  that  they  could  not  recover 
more  than  nominal  damages  ;  at  all  events,  not 
without  alleging  special  damage  in  the  declara* 
tion.  Moon  v.  Raphael,  2  Scott,  489  ;  2  Bing. 
N.  C.  310  ;  1  Hodges,  289. 

IdideliTery.] — Trover  will  lie  for  the  mis- 
delivery of  goods  by  a  warehouseman,  although 
such  misdelivery  has  occurred  by  mistake  only. 
Devereux  v.  Barclay,  2  B.  &  A.  702. 

The  defendants  were  in  possession  of  plaintiffs 
goods  as  bailees,  under  orders  not  to  part  with 
them  except  upon  delivery  orders  signed  by 
plaintiffs.  The  defendants  parted  with  the  goods 
upon  the  order  of  one  G.,  who  was  plaintiffs' 
agent  for  the  sale  but  not  for  the  delivery  of  the 
goods.  Shortly  afterwards  plaintiff  sent  a 
delivery  order  for  the  same  goods  to  T.,  who  in- 
dorsed it  to  G.,  who  lodged  it  with  defendants  to 
cover  the  previous  delivery.  Afterwards  plain- 
tiffs, being  unable  to  obtain  the  price  of  the 
goods  from  T.,  sued  defendants  for  the  conversion 
of  the  goods,  and  claimed  the  full  value  : — Held, 
by  Bramwell,  L.  J.,  and  Thesiger,  L,  J.,  that 
there  had  been  a  conversion  in  respect  of  which 
plaintiffs  were  entitled  to  recover ;  but  that  what 
had  occurred  with  respect  to  the  delivery  order  was 
equivalent  to  a  return  of  the  goods  by  defen- 
dants to  plaintiffs,  and,  therefore,  under  the  cir- 
cumstances of  this  case,  the  damages  could  only 


183 


.TROVER  AND  CONVERSION. 


184 


be  nominal.  By  Baggallaj,  L.  J.,  that  plaintiffs 
were  not  entitled  to  even  nominal  damages. 
Hiort  V.  The  London,  and  Xorth-  Western  Hail- 
way  Ctmpany^  4  Ex.  D.  188  ;  48  L.  J.,  fix.  545  ; 
40  L.  T.  674  ;  27  W.  E.  778— C.  A. 

The  plaintiffs,  being  under  contract  to  sell 
^'oggons,  employed  L.  to  make  them  according 
to  sample  at  a  certain  price.  L.  then  employed 
a  waggon  company  to  make  them  according  to 
sample  at  a  lower  price.  The  company  after- 
wards proposed  to  receive  payment  direct  from 
the  plaintiffs,  who  consented,  and  were  antho- 
rized  by  L.  to  pay  them.  Some  waggons  were 
delivered  by  the  waggon  company  to  a  railway 
company  to  the  order  of  the  plaintiffs.  The 
plaintiffs  sent  a  complaint  to  the  waggon  com- 
l>any  that  the  waggons  were  unequal  to  sample, 
but  did  not  reject  them  ;  and  they  informed 
L.,  and  also  the  waggon  company,  that  they 
would  dispose  of  the  waggons  at  the  best  price 
obtainable,  and  hold  L.  responsible  for  loss. 
L.  rejected  the  waggons.  The  plaintiffs  gave 
notice  to  the  railway  company  not  to  deliver  the 
waggons  without  their  order,  but  the  railway 
company  nevertheless  delivered  them  to  the 
waggon  company,  who  refused  to  give  them  up. 
In  an  action  against  both  companies  for  conver- 
sion : — Held,  that  the  arrangement  for  the  ad- 
vantage of  the  waggon  company,  that  they 
should  receive  direct  payment  from  the  plain- 
tiffs, had  not  created  any  relationship  between 
them  which  would  prevent  the  application  of  the 
ordinary  rule  as  to  the  measure  of  damages  in 
trover  against  mere  strangers  ;  and  that  the 
plaintiffs  were,  therefore,  cntitleid  to  recover  the 
full  value  of  the  goods  at  the  time  of  the  con- 
version, without  deduction  of  the  price.  John- 
Mon  V.  Lancashire  and  Yorkshire  Jtailway  Com- 
jmny,  3  C.  P.  D.  499  ;  39  L.  T.  448  ;  27  W.  R. 
459. 

At  what  Time.]— The  plaintiff  warehoused 
Imps  with  the  defendants.  The  warehouse  rent 
not  being  paid,  the  defendants  on  the  7th  of  July 
sold  the  hops  to  R.  On  the  29th  July  R.  sold 
them  back  to  the  defendants,  who,  on  the  same 
day,  sold  them  to  L.  On  the  16th  of  August  L. 
sold  them  to  K.,  who,  on  the  20th  of  September, 
removed  them  &om  the  defendants'  warehouse, 
where  they  had  remained  up  to  that  time,  not 
having  been  removed  by  any  of  the  purchaisers. 
None  of  these  sales  was  in  market  overt.  A  let- 
ter was  sent  by  the  defendants  to  the  plaintiff 
on  the  5th  of  July,  giving  him  notice  of  their  in- 
tention to  sell,  and  a  second  letter  was  sent  on 
the  22nd  of  July,  informing  the  plaintiff  of  the 
sale,  and  inclosing  a  cheque  for  the  balance  of 
the  purchase-money,  after  deducting  the  ware- 
house rent.  The  plaintiff  never  received  either 
of  these  letters  : — Held,  in  an  action  to  recover 
damages  for  the  conversion  of  the  hops,  that  the 
measure  of  damages  was  not  to  be  restricted  to 
the  value  of  the  hops  on  the  7th  July,  but  was 
their  value  on  the  20th  of  September,  when  K. 
removed  them  from  the  defendants*  warehouse. 
Johnson  V.  Hook,  31  W.  R.  812. 

The  jury  is  not  limited  to  find  as  damages  the 
mere  value  of  the  property  at  the  time  of  the 
conversion,  but  they  may  find  as  damages  the 
value  at  a  subsequent  time,  in  their  discretion. 
Greening  v.  Wilkifison^  I  C.  &  P.  625. 

In  an  action  for  the  conversion  of  goods,  of 
which  the  plaintiff  has  the  immediate  right  of 
possession,  the  true  measure  of  damages  is  the 


full  value  of  the  goods  at  the  time  of  the  conver- 
sion. Edmondson  v.  Nuttall,  17  C.  B.,  N.  S.  280 ; 
13  W.  B.  63. 

The  plaintiffs  contracted  with  A.  to  build  a 
vessel  for  them,  and  made  advances  from  time  to 
tim^  in  respect  of  her,  and  A.  save  them  as  a 
security  for  the  advances  a  bill  of  sale  of  the 
vessel.  The  defendant  having  converted  the 
.  vessel  before  she  was  finished,  and  having  finished 
her,  the  plaintiffs  were  held  entitled  to  recover, 
as  damages,  the  value  of  the  vessel  at  the  time 
of  her  conversion,  but  not  her  value  at  a  subse- 
quent time,  nor,  as  special  damage,  the  value  of 
freight  which  the  plaintiffs  might  have  earned 
with  her  if  A.  had  completed  her  and  delivered 
her  to  them.  Heed  v.  Fairbanks,  13  C.  B.  692  ; 
1  C.  L.  R.  787 ;  22  L.  J.,  C.  P.  206  ;  17  Jur. 
918. 

Tooli.] — The  proper  measure  of  damages  is  the 
value  of  the  articles  which  the  plaintiff  proves 
the  defendant  has  taken  and  kept ;  but  if,  for 
stonemasons*  tools,  the  plaintiff  proves  that  the 
defendant  took  and  used  some  oi  the  tools  and 
returned  them,  this  is  a  conversion,  but  one  for 
which  the  jury  ought  to  give  small  damages,  and 
not  the  value  of  the  tools  so  used.  Cook  v, 
Ilartle,  8  C.  &  P.  668. 

Damages  may  be  given  in  respect  of  special 
damage,  besides  the  value  of  the  goods  converted, 
if  special  damage  is  laid  in  the  declaration  ;  as 
where,  for  carpenter's  tools,  special  damage  was 
laid  in  respect  of  the  owner  being  hindered  from 
working  for  the  want  of  the  use  of  his  tools. 
Bodley  v.  Jleynolds,  fiTQ.  B.  779  ;  15  L.  J.,  Q.  B. 
219  ;  10  Jur.  310. 

Bill  of  Exchange.] — In  trover  for  a  bill  of 
exchange,  the  damages  are  to  be  calculated 
according  to  the  amount  of  the  principal  and 
interest  due  upon  the  bill  at  the  time  of  the  con- 
version.   Mercer  v.  JmeSf  3  Camp.  477, 

Unstamped  Agreement.]  —  In  trover  for  an 
unstamped  memorandum,  whereby  the  defendxmt 
agreed  to  guarantee  to  the  plaintiff  to  pay  for 
'*  half  the  amount  of  certain  fixtures,  say  about 
1002."  (which  memorandum  the  defendant  with- 
held from  the  plaintiff,  having  obliterated  his 
own  signature),  the  jury  gave  an  unqualified 
verdict  for  100/.  A  motion  for  a  new  trial,  on 
the  ground  that  the  memorandum,  being  un- 
stamped, was  worthless,  and  therefore  the  dam- 
ages excessive,  and  that  the  judge  ought  to  have 
directed  the  jury  to  find  a  verdict  in  the  alterna- 
tive— to  be  reduced  to  nominal  damages  on  the 
memorandum  being  given  up,  was  refused. 
M'Leod  V.  M'Ghie,  2  Scott,  N.  R.  604  ;  2  M.  & 
G.  326. 

Insurance  Policy.] — A.  effected  an  insurance 
on  the  life  of  B.,  and,  after  an  act  of  bankruptcy, 
assigned  the  policy  to  C,  who  was  aware  of  A.'s 
circumstances  at  the  time.  On  the  death  of  B. 
it  was  discovered  that  his  life  was  not  insurable. 
On  a  memorial  presented  by  A.  to  the  company, 
they  ordered  half  the  sum  for  which  B.*s  life 
was  insured  to  be  paid  as  a  gratuity,  which  C. 
received,  and  the  policy  was  then  cancelled,  and 
remained  in  the  hands  of  their  officer.  In  an 
action  by  the  assignee  of  A.  against  C,  to  recover 
the  value  of  the  policy  : — Held,  that  he  was  only 
entitled  to  the  parchment  on  which  the  policy 
was  written,  and  not  to  the  sum  paid  by  the  com- 
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pany  to  C,  as  it  was  a  mere  grataitoas  and 
voluntary  payment.  Wills  v,  WdUf  2  Moore, 
247 ;  8  Taunt.  264. 


d.  Costs. 

Partial  Saooesi.] — ^Where  a  declaration  pro- 
ceeds for  a  number  of  chattels,  if  the  plaintiff 
succeeds  in  proving  his  right  to  a  part  only,  the 
defendant  is  entitled  to  have  the  issue  as  to  the 
residue  found  in  his  favour ;  but  he  is  not 
entitled  to  any  costs,  unless  he  has  been  put  to 
expense  as  to  the  residue  so  claimed  in  the  de- 
claration. NicholU  V.  Bastard  J 1  Tyr.  &  G.  156  ; 
2  C,  M.  &  R.  659  ;  1  Gale,  295. 

Where  a  plaintiff  succeeds  as  to  part  of  his 
claim  only,  the  defendant  is  entitled  to  have  the 
issue  entered  distributively.  Williams  v.  Great 
Western  Railway  Company ,  1  D.,  N,  S.  16  ;  8 
M.  &  W.  856. 

Jurisdietion.] — In  an  action,  claiming  the 
return  of  a  picture  or  its  value  and  damages  for 
its  detention,  the  plaintiff  recovered  a  verdict  of 
10^.,  being  its  value  as  assessed  by  the  jury,  and 
\s.  damages  for  its  detention : — Held,  that  the 
action  was  founded  on  tort,  within  the  Ck)unty 
Courts  Act,  1867  (30  &  31  Vict.  c.  142),  s.  5,  and 
the  plaintiff  was  entitled  to  his  costs.  Bryant  v. 
Herbert,  3  C*  P.  D.  389 ;  47  L.  J..  C.  P.  670 ; 
39  L.  T.  17  ;  26  W.  R.  898— C.  A. 


e.  Bvidenee. 

Of  Taking.] — In  trover  to  recover  the  value  of 
a  quantity  of  bricks,  evidence  that  men  fetched 
them  away,  saying,  that  they  were  ordered  by 
the  defendant  so  to  do,  and  that  his  name  was 
painted  on  the  cart  in  which  they  were  taken,  is 
not  evidence  to  connect  the  defendant  with  the 
taking  them  away.  Everest  v.  Wood,  1  C.  &  P. 
75. 

Of  Property.] — If  a  plaintiff  offers  written 
evidence  to  establish  property,  which  he  fails  in 
doing,  he  will  not  be  allowed  to  recur  to  and 
rely  on  a  mere  possessory  title.  Sheriff  .y,  Cadell, 
2  Esp.  617. 

In  trover  for  a  ship  "  with  apparel  and  appur- 
tenances thereto  belonging,"  the  plaintiff  having 
failed  as  to  the  ship  cannot  set  up  a  distinct  title 
to  a  new  boat  and  cordage.  Shannon  v.  Owen,  1 
M.  &  R.  392. 

Of  Quantity.]— In  an  action  for  converting 
goods  received,  but  not  produced,  by  the  defen- 
dant, slight  evidence  of  the  kind  and  quantity 
of  such  goods  may  properly  be  given  effect  to. 
Great  Western  Bailway  Company  v.  Gurton, 
1  F.  &  F.  359. 

Of  Quality.] — In  detinue,  if  the  defendant 
pleads  the  return  and  acceptance  of  the  goods 
after  action  brought,  evidence  on  the  part  of  the 
plaintiff  to  shew  their  damaged  state  after  the 
commencement  of  the  action  is  admissible. 
^a-Chrath  V.  Bourne,  10  Ir.  R.,  C.  L.  160. 

f.  Efliaot  of  Jadffment. 

Ai  SatisfiMtion.] — A  recovery  in  trover  vests 
the  property  in  the  chattel  in  the  defendant  as 
against  the  plaintiff.      Cooper  v.   SJuphrrd,  3 


C.  B.  266  ;  4  D.  &  L.  218  ;  15  L.  J.,  C.  P.  237 ; 

10  Jur.  758. 

Semble,  that  judgment  recovered  for  the  con- 
version of  goods,  vests  the  property  in  the  goods 
in  the  defendant,  by  relation  from  the  time  of 
conversion.  Buchland  v.  Johnson,  15  C.  B.  145  ; 
2  C.  L.  R.  784  ;  23  L.  J.,  0.  P.  204  ;  18  Jur.  775. 

The  property  in  goods,  in  respect  of  which 
judgment  has  been  recovered  in  an  action  of 
detinue,  remains  in  the  creditor  until  execution 
is  issued  on  the  judgment.  Scarth  v.  Scarth, 
10  L.  R.,  Ch.  234 ;  44  L.  J.,  Bk.  29 ;  31  L.  T.  737 ; 
23  W.  B.  153. 

Therefore,  in  the  liquidation  of  the  affairs  of 
the  defendant  before  execution  has  issued,  the 
plaintiff  cannot  prove  for  the  value  of  the  goods. 

Where  a  plaintiff  in  an  action  of  detinue  has 
recovered  judgment,  the  property  in  the  goods 
obtained  by  the  wrongdoer  remains,  until  the 
judgment  is  satisfied,  in  the  plaintiff,  and  the 
bankruptcy  of  the  defendant  will  not  vest  it  in 
the  trustee.  Drake,  Ex  parte,  Ware,  In  rcj  5 
Ch.  D.  866  ;  46  L.  J.,  Bk.  105  ;  36  L.  T.  677  ;  25 
W.  R.  641— C.  A. 

Judgment  against  one  or  two  or  more  joint 
wrongdoers  is  a  bar  to  an  action  against  the 
other  for  the  same  cause  of  action,  although 
such  judgment  is  unsatisfied,  so  that  a  judgment 
against  a  defendant  in  trover  without  satisfac- 
tion does  not  vest  the  property  in  the  goods  in 
him.  Brinsmead  v.  Harrison,  7  L.  R.,  C.  P. 
647  ;  41  L.  J.,  C.  P.  190  ;  27  L.  T.  99  ;  20  W.  R. 
784— Ex.  Ch.  Affirming  6  L.  B.,  C.  P.  584; 
40  L.  J.,  C.  P.  281  ;  24  L.  T.  798  ;  19  W.  R.  956. 

Although,  if  the  plaintiff  obtains  satisfaction, 
he  cannot  afterwaixls  bring  trover  in  respect  of 
the  same  chattel  against  a  party  to  whom  the 
defendant  has  transferred  it ;  yet,  if  he  has  not 
obtained  satisfaction,  he  may  do  so.  Marston  v, 
PhiUips,  12  W.  R.  8  ;  9  L.  T.  289. 


Of  Prior  Hearing.]— To  a  declaration  for 


the  recovery  of  some  harness,  the  defendant 
pleaded  that  the  plaintiff  had  previously  applied 
to  a  police  magistrate  within  the  metropolitan 
district  under  2  &  3  Vict.  c.  71,  s.  40,  to  order 
the  delivery  up  to  him  by  the  defendant  of  the 
harness  alleged  to  be  unlawfully  detained.  That 
the  magistrate,  after  due  inquiry  made  into  the 
title  to  8iu)h  harness,  refused  to  make  such 
order,  and  that  thereupon  the  plaintiff  brought 
the  action  to  recover  the  harness : — Held,  that 
the  proceedings  before  the  magistrate  did  not 
estop  the  plaintiff  from  bringing  the  action,  and 
that  the  plea  was  bad.  Dover  v.  Child,  1  Ex.  D. 
172  ;  45  L.  J.,  Ex.  462  ;  34  L.  T.  737  ;  24  W.  R. 
537. 


TRUCK  ACT. 

See  MASTER  AND  SERVANT. 
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TRUST  AND  TRUSTEE. 

[<3w«  relating  to  the  Construction  of 
Trusts  and  the  Appointment  op  Trus- 
tees are  not  included  in  thit  Dige$tJ] 

I.  Declaration  and  Creation  of  Trusts. 

1.  Declaration  of  Trutfs. 

2.  Creation  of  Truttt$,  192. 

II.  Rights  and  Powers  op  Trustees. 

1.  General,  2Q0. 

2.  Dealings  and  Transactions  with  Cestui 

que  Trust,  217. 

III.  Liability  op  Trustees, 

1.  General,  220. 

2.  For  Acts  of  Co-Trustee,  230. 

3.  In  respect  of  InvestmeiUs,  232. 

4.  To  Attachtnent,  234. 

IV.  Following  Trust  Money,  235. 

V.  Actions   by  and    against   Trustees, 

1.  Generally,  238. 

2.  Costs,  2i0, 


I.     DECLARATION  AND  CREATION  OF 

TRUSTS. 

1.  Declaration  of  Trusts. 

Validitj  of.] — ^A  memorandam  of  a  voluntary 
gift  ia  this  form,  "  I  hereby  give  and  make  over 
to  M.  an  Indian  bond,  value  1,000/.,'*  was  signed 
by  S.,  and  given  by  him  to  M.  without  handing 
over  the  bond.  S.  died,  and  the  residuary  lega- 
tees under  his  will  claimed  the  bond: — Held, 
that  the  memorandum  was  a  good  declaration  of 
trust  in  favour  of  M.,  and  that  he  was  entitled 
to  the  bond.  Morgan  v.  Malleson,  10  L.  R.,  Eq. 
475  ;  39  L.  J.,  Ch.  680  ;  23  L.  T.  336  ;  18  W.  R. 
1125. 

R.  signed  a  memorandum  containing  these 
words  :  "I  authorize  my  brother  to  claim  as 
his  own,  after  my  death,  150/.  out  of  the  money 
lying  in  the  bank  at  Carlisle,  for  the  service 
rendered  me  during  my  lifetime."  R.  retained 
the  possession  of  the  document  until' his  death  : 
— Held,  that  the  instrument  was  a  valid  de- 
claration of  trust,  and  that  the  fact  of  its  re- 
maining in  R.'s  possession  up  to  the  time  of  his 
death  was  immaterial.  Armstrong  v.  Timperon, 
24  L.  T.  275  ;  19  W.  R.  658. 

F.,  a  mortgagee  with  a  power  of  sale,  agreed 
with  K.,  who  was  entitled  to  a  reversionary 
interest  in  the  lands  comprised  in  the  mortgage, 
not  to  sell  without  his  consent ;  and  afterwards 
proposed  to  make  a  lease  for  a  term  to  W.  at 
a  fine ;  K.  refused  to  consent,  unless  the  lands 
were  settled  on  his  wife  (who  was  the  daughter 
of  W.)  and  her  children  after  the  death  of  \V. ; 
and  this  being  acceded  to,  K.  gave  his  written 
consent,  and  thereupon  the  lease  was  executed 
by  W.,  and,  upon  the  occasion  of  its  execution, 
the  following  document  was  signed  by  W.  and 
K. : — "  It  is  agreed  between  W.  and  K.  that  the 
lease  and  lands  of  Largan,  after  death  of  W., 
shall  be  and  become,  through  his  love  for  her, 
the  property  of  Mrs.  K.  in  trust  for  her  child  or 
children  by  K.  (if  blessed  with  such),  if  not,  to 


be  for  her  sole  use  and  benefit : " — Held,  first, 
that  this  was  a  declaration  of  trust  by  W.  in 
favour  of  Mrs.  K.  and  her  children,  and  that, 
after  W.'s  death  his  personal  representative 
became  a  trustee  for  them.  Kelly  v.  Walsh,  I 
Ir.  Ch.  D.  275. 

Held,  secondly,  that  if  it  was  not  a  valid  de- 
claration of  trust,  it  was  an  agreement  which 
should  be  specifically  performed,  upon  the  ground 
that,  although  the  consideration  expressed  was 
not  valuable,  yet  the  consent  by  K.  was  a  part 
performance  which  took  the  case  out  of  the 
Statute  of  Frauds,  and  that  evidence  of  the  real 
consideration  was  admissible.    lb, 

D.,  who  was  possessed  of  leasehold  business 

Premises  and  stock-in-trade,  shortly  before  his 
eath  purported  to  make  a  voluntary  gift  in 
favour  of  his  .grandson  E.,  who  was  an  infant 
and  who  assisted  in  the  business,  by  the  follow- 
ing memorandum,  signed  and  indorsed  on  the 
lease  :  *^  This  deed  and  all  thereto  belonging  I 
give  to  E.  from  this  time  forth,  with  all  the 
stock-in-trade."  The  lease  was  then  delivered  to 
E.'s  mother  on  his  behalf : — Held,  that  there 
was  no  valid  declaration  of  trust  of  the  propetty 
in  favour  of  E.  Rielutrds  v.  Delbridge,  18  L.  R., 
Eq.  11  ;  43  L.  J.,  Ch.  459  ;  22  W.  R.  584. 

When  Donor  has  not  absolutely  parted  with 
hie  Interest  in  Property.] — In  order  to  give 
validity  to  a  declaration  of  trust  of  property,  it  is 
necessaiy  that  the  donor  or  grantor  should  have 
absolutely  parted  with  his  interest  in  the  pro- 
perty, and  have  effectually  put  such  interest  be- 
yond his  own  reach,  Wnrrin<*r  v.  Rogers,  16 
L.  R.,  Eq.  340  ;  42  L.  J.,  Ch.  581 ;  28  L.  T.  863  ; 
21  W.  R.  766. 

An  unmarried  lady,  possessed  of  large  pro- 
perty, being  under  obligations  to  her  servant, 
called  him  one  day  into  her  room  and  shewed 
him  a  box  which,  having  opened  it  and  put  a  note 
inside,  she  locked  and  handed  to  him,  telling 
him  to  take  it  into  his  possession,  that  it  would 
be  of  service  to  him  some  day,  but  that  he  must 
not  open  it  till  after  her  death.  She  herself  kept 
the  key.  She  afterwards  made  her  will,  whereby 
she  gave  the  residue  of  her  real  and  personal 
estate  to  a  stranger  in  blood.  After  her  death 
the  box  was  opened,  and  found  to  contain  a 
paper  writing,  dated  and  signed  by  the  testatrix, 
and  addressed  to  the  servant,  to  the  effect  that 
the  contents  of  the  box  were  a  deed  of  gift  to 
him  of  certain  real  and  personal  estate  therein 
specified  and  described.  In  the  box  were  also 
found  title  deeds  relating  to  an  estate,  M.,  not 
mentioned  in  the  paper  writing,  and  some  other 
papers,  but  nothing  answering  thetlescription  of 
a  (feed  of  gift.  After  the  testatrix's  death  there 
was  found  by  the  servant,  in  an  outhouse,  to 
which  the  testatrix  and  he  alone  had  access, 
another  paper  writing,  dated  the  day  after  the 
date  of  the  former  paper,  and  also  signed  by 
the  testatrix,  and  addressed  to  the  servant,  to 
the  effect  that  the  title  deeds  of  the  real  pro- 
perty mentioned  in  the  former  paper  were  to  be 
round  in  a  particular  repository,  to  be  handed 
over  to  him  "  free,  and  all  expenses  to  be  paid 
out  of  the  bulk,  and  writings  of  M. : " — Held, 
that  these  papers  were  of  a  testamentary  charac- 
ter, and  did  not  amount  to  a  valid  declaration  of 
trust  in  favour  of  the  servant.    Ih. 

A  testatrix,  who  had  lent  300/.  to  S.  on  his 
promissory  note,  payable  on  demand,  directed 
him,  after  her  death,  to  pay  the  interest  to  her 
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sister  for  her  life,  and  afterwards  to  divide  the 
principal  among  her  sister's  children,  which  S. 
agreed  to  do.  She  died  without  having  demanded 
payment  of  the  note,  which  was  found,  uncan- 
celled, among  her  papers  at  her  death : — Held, 
that  as  she  had  not  parted  with  her  legal  title  to 
the  money,  the  direction  did  not  create  a  trust. 
Caplen,  Ik  re,  JBulbeck  y,  Silvester,  45  L.  J.,  Ch. 
280. 

By  ExproMiont  in  Letter — To  Solicitor.] — B., 
in  1842,  transferred  to  three  persons  a  debenture, 
without  any  declaration  of  trust  other  than  an 
expression  in  a  letter  written  by  him  to  his 
solicitor  shortly  before  the  transfer,  in  which 
the  three  persons  were  named  as  trustees,  and 
the  trusts  of  a  proposed  settlement  of  the  deben- 
ture was  statea  to  be  "  for  my  niece  C.  M.  and 
her  children  : " — Held,  that  a  valid  trust  was 
declared  by  the  letter  in  favour  of  C.  M.  for  life, 
and  afterwards  of  her  children  as  joint  tenants. 
BeUasU,  In  re,  12  L.  R.,  £q.  218  ;  24  L.  T.  466  ; 
19  W.  R.  699. 

The  transferees  of  the  debenture  were  already 
trustees  of  a  will,  which  contained  limitations 
for  the  benefit  not  only  of  C.  M.  and  her  chil- 
dren, but  of  the  issue  of  deceased  children,  and 
from  contemporaneous  entries  in  a  solicitor's 
book  it  appeared  that,  after  the  date  of  the 
letter,  B.  said  he  had  made  up  his  mind  to 
transfer  to  the  same  three  persons,  "without 
stating  any  trust  or  condition  ; "  also  that  B.  was 
advis^  to  take  a  letter  from  them  that  they  held 
the  debenture  upon  the  same  trusts  as  the  will ; 
but  no  trace  of  any  such  letter  appeared.  The 
trustees  paid  the  income  to  C.  M.  during  her 
life,  and  upon  her  death  transferred  the  fund 
into  court.  There  was  issue  of  the  deceased 
children  of  C.  M. : — Held,  that  a  trust  for  the 
issue  of  the  deceased  children  had  not  been 
sufficiently  declared.    lb, 

..  To  Daughter.] — A  father,  who  was  the 

owner  of  a  share  in  a  colliery,  on  the  11th  of 
February,  1865,  wrote  to  his  daughter  as  follows  : 
— **  I  have  another  present  to  make  shortly,  one 
share  of  Ryhope  colliery  .  .  .  and  you  may  now 
consider  that  you  have  this  yourself  from  2nd 
January  to  receive  dividends  upon.  I  am  also 
giving  to  Sarah  one,  the  same."  On  the  17th  he 
attended  a  meeting  of  shareholders  in  the  colliery, 
and  signed  the  following  entry  in  the  minute 
book  : — "  That  Mr.  N.'s  "  (his  own)  "  proposition 
of  transferring  two  of  his  shares  to  the  parties 
undernamed  be  agreed  to,  viz."  (the  daughter 
and  her  sister).  This  signature  was  not  suffi- 
cient, according  to  the  regulations  of  the  deed 
of  partnership,  to  pass  the  property  in  the 
shares.  On  the  25th  of  February  he  again  wrote 
to  his  daughter : — "  I  have  arranged  and  made 
all  right  ^vith  the  shares  for  you  and  Sarah,  and 
dividends  will  be  sent  from  2nd  January."  On 
the  4th  of  March  the  testator  wrote  to  her : — 
"  Next  meeting  (private)  we  will  be  enabled  to 
make  another  dividend,  when  you  and  Sarah 
will  be  informed."  On  the  16th  of  March  he 
sent  her  a  cheque  for  the  first  dividend,  with  a 
letter  thus: — "Herewith  I  inclose  cheque  for 
37/.  10*.,  which  you  can  receive  at  the  bank  : . . . 
first  dividend,  made  this  day."  On  the  18th  of 
March  he  again  wrote  to  her  as  follows  : — "  I  have 
yours  in  reply  to  the  receipt  of  dividend — long 
may  you  live  to  enjoy  it ; "  and  in  the  same 
letter,  after  referring  to  thj  meeting  of  the  17th 


of  January,  he  further  said  :—"  Well,  when  I 
got  in,  1  openly  at  once  asked  the  question  in 
the  presence  of  "  (four  persons  whom  he  named), 
"  I  was  about  to  give  to  my  two  daughters  one 
share  each,  and  which  is  the  way  to  do  it  ?  They 
were  all  pleased.  It  was  enter^  in  the  minutes 
of  the  book  : " — Held,  that  these  expressions  in 
letters,  signature  of  minute,  and  gift  of  dividend, 
did  not  amount  to  a  declaration  by  the  testator, 
nor  to  proof  of  an  intention  and  determination 
on  his  part,  that  he  would  hold  the  shares  for  his 
daughter,  but  that  the  testator,  having  the 
desire  and  intention  that  she  should,  from  and 
after  the  11th  of  February,  1865,  have  the  shares 
as  her  property,  failed  to  fulfil  that  desire,  and 
complete  that  intention.  Ileartley  v.  NichoUon, 
19  L.  R.,  Eq.  233  ;  44  L.  J.,  Ch.  277  j  32  L.  T. 
822  ;  23  W.  R.  374. 

Gift  of  Fumitiire  and  Articles  to  Wife  by 
Letters — Subsequent  Will  of  Husband.] — A  hus- 
band, by  three  letters  written  and  signed  by  him 
and  handed  to  his  wife,  gave  her  furniture  and 
other  articles  for  her  sole  and  absolute  use.  He 
afterwards  made  his  will,  bequeathing  certain 
legacies  and  making  other  dispositions  of  his 
property,  and  giving  the  residue  of  it  to  trustees 
in  trust  for  his  wife  for  life,  with  remainder  to 
six  nieces  absolutely.  The  furniture  and  other 
articles  were  at  the  time  of  the  husband*s  death 
in  the  house  which  had  been  occupied  by  him 
and  his  wife,  and  the  whole  had  been  used  by 
them  in  the  ordinary  way: — Held,  that  there 
was  no  declaration  of  trust,  but  that  the  furni- 
ture, &c.,  formed  part  of  the  husband's  estate. 
Badddey  v.  BaddeUy,  and  Fox  v.  Hawks  (^post, 
col.  191)  observed  upon,  and  Milroy  v.  Lord  (4 
De  G.,  F.  &  J.  264)  followed.  Breton's  Estate, 
In  re,  Breton  v.  Woollven,  17  Ch.  D.  416  ;  50  L. 
J.,  Ch.  369  ;  44  L.  T.  337  ;  29  W.  R,  777. 

Assignment  of  Policy  by  Husband  to  Wife.] — 
In  an  action  by  the  assignee  of  a  policy  of  life 
insurance  to  recover  the  amount  insured,  the 
statement  of  defence  alleged  that  the  plaintiff 
was,  at  the  date  of  the  assignment,  the  wife  of 
the  assignor,  and  it  set  out  the  assignment  in 
terms,  viz.,  a  deed  poll,  whereby  the  assignor 
(the  deceased  upon  whose  life  the  policy  had  been 
effected)  in  consideration  of  love  and  affection, 
and  in  order  to  make  a  provision  for  his  wife  (the 
plaintiff)  after  his  death,  assigned  the  policy  to 
the  plaintiff,  her  executors,  administrators  and 
assigns.  The  personal  representative  of  the  de- 
ceased assignor  was  not  made  a  party  to  the 
action  : — Held,  upon  demurrer  to  the  statement 
of  defence,  that  the  deed  poll  being  inoperative 
as  an  assignment  between  husband  and  wife,  and 
no  trust  in  favour  of  the  plaintiff  having  been 
created  either  by  interposition  of  a  trustee  or  by 
declaration  of  trust,  the  plaintiff  was  not  entitled 
to  maintain  the  action.  JCe^h  v.  Kettlewell  (1 
Hare,  464),  Milroy  v.  Lord  (4  De  G.,  J.  &  S. 
264),  and  Richards  v.  Delhridge  (10  L.  R.,  Eq. 
11),  followed  and  applied.  Baddeley  v.  Badde^ 
ley  Qpost,  col.  191)  distinguished.  Hayes  v. 
Alliance  British  and  Foreign  Life  and  Fire 
Assurance  Company,  8  L.  R.,  Ir.  149. 

Assignment  of  Leaseholds  by  Husband  to  Wife 
<*  as  her  separate  Estate."] — A  husband,  being 
about  to  leave  England  for  a  residence  in  India, 
executed  an  assignment  by  deed  to  his  ^^^fe, 
who  was  to  remain  in  England,  of  a  leasehold 
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dwelling-house,  "to  hold  the  same  unto"  the 
wife,  "  her  executors,  administrators  and  assigns, 
as  her  separate  estate."  No  trustees  were  ap- 
pointed ;  the  husband  and  wife  being  the  only 
parties  to  the  deetl.  The  title  deeds  were  allowed 
to  remain  in  the  possession  of  the  wife: — Held, 
that  the  deed  of  assignment  operated  as  a  valid 
declaration  of  trust  in  favour  of  the  wife.  f\*x 
V.  Ilatckt,  Ilawkf  v.  For,  13  Ch,  D.  822  ;  49  L.  J., 
Ch.  579  ;  42  L.  T.  622  ;  2S  W.  R,  6.56. 

The  wife,  having  part<Kl  with  possession  of  the 
deeds  (all  but  the  assignment)  to  an  agent,  in 
order  to  raise  a  sum  of  200Z.  upon  them  for  the 
wife,  and  having  asked  for  a  return  of  the  deeds 
without  success,  the  agent,  by  forging  the  name 
of  the  husband  to  a  mortgage  deed  and  other 
instruments,  raised  a  sum  of  1,200/.  which  he 
appropriated  to  his  own  use  : — Held,  that  there 
was  no  negligence  on  the  part  of  the  wife  so  as 
to  bar  her  title  to  relief  against  the  mortgagees. 
lb. 

B.  by  a  deed  poll,  after  reciting  his  intention 
to  settle  certain  freehold  and  leasehold  ground 
rents  upon  his  wife,  continued  as  follows  : — "  I 
do  hereby  settle,  assign,  transfer,  and  set  over 
unto  her,  my  said  wife,  as  though  she  were  a 
single  woman,"  the  said  property : — Held,  that 
though  the  deed  purporting  to  be  an  assign- 
ment from  husband  to  wife  was  invalid  as  an 
assignment,  yet  it  contained  a  sufficient  declara- 
tion of  trust  in  favour  of  the  wife  ;  and  she  was 
declared  entitled  to  the  property  absolutely. 
Baildeley  v.  Baddelcy,  9  Ch.  D.  113  ;  48  L.  J.. 
Ch.  36  ;  38  L.  T.  906  ;  26  W.  R,  850. 

Who  can  Beolare.] — When  the  legal  estate  in 
land  is  vested  in  a  trustee  for  an  absolute  bene- 
ficial owner,  "  the  party  who  is  by  law  enabled 
to  declare  a  trust"  of  the  land,  within  the  mean- 
ing of  8.  7  of  the  Statute  of  Frauds,  is  the  bene- 
ficial owner  only.  Kronhelm  v.  Jolinxon,  7  Ch.  D. 
00 ;  47  L.  J.,  Ch.  132 ;  37  L.  T.  751  ;  26  W.  R.  142. 

In  pursuance  of  an  arrangement  by  which  a 
settlement  should  be  made  on  an  infant  by  his 
grandmother,  K.,  a  lease  was  taken  by  J.  in  his 
own  name.  Part  of  the  arrangement  was  that 
the  real  transaction  should  be  kept  secret,  and 
that  the  settlement  should  appear  to  be  made  by 
J.  Accordingly  a  settlement  was  executed  by  J., 
by  which  the  property  was  settled  on  the  in^nt, 
but  which,  the  solicitors  not  having  been  in- 
structed as  to  the  real  nature  of  the  transaction, 
contained  an  ultimate  trust  in  favour  of  J.  In 
an  action  by  K.  to  have  the  property  assigned 
to  her  : — Held,  that  the  declaration  of  trust  not 
being  made  by  the  beneficial  owner,  yvaa  not 
valid  within  s.  7  of  the  Statute  of  Frauds.    lb. 

Form  of  Declaration.]  —  K.  had  written  a 
letter,  signed  with  her  initials,  and  in  the  same 
envelope  was  inclosed  a  postscript,  headed  "Sup- 
plement," written  in  the  same  hand,  but  on  a 
separate  paper  and  unsigned.  The  postscript 
began  with  the  words  *"  I  had  quite  omitted  to 
tell  you  and  Martin,"  and  was  alleged  to  contain 
a  declaration  of  trust  in  favour  of  the  infant : — 
Held,  that  the  signature  did  not  govern  the 
postscript  so  as  to  make  it  valid  as  a  declaration 
of  trust  within  s.  7  of  the  Statute  of  Frauds.  lb. 

limitation  of] — ^A  will,  pur{)orting  to  execute 
a  trust  to  diride  a  sum  of  money,  made  a  proper 
division,  but  declared  that  the  shares  of  married 
women  should  be  for  their  separate  use : — Held, 


that    this  declaration  was  a  valid   limitation. 
miliJt  V.  Aywrr,  26  W.  R.  161. 

2.  Creation  of  Trusts. 

Whon  Snfleionl] — An  illiterate  woman  having 
wrongfully  possessed  herself  of  bonds  belonging 
to  the  estate  of  a  testator,  whose  executor  the 
plaintiff  was,  was  ordered  to  repay  the  proceeds 
of  the  sale  of  the  bonds,  although  there  was 
much  doubt  as  to  the  equitable  jurisdiction  of 
the  court  in  such  a  case.  Inglis  v.  PateOj  27 
L.  T.  818. 

It  was  alleged  by  the  defendant  that  the  tes« 
tator,  by  whom  she  had  several  illegitimate 
children,  had  shewn  her  an  envelope  containing 
the  bonds  and  bearing  an  indorsement  to  the 
effect  that  they  were  to  be  delivered  to  her  as  the 
property  of  her  and  her  children.  The  envelope 
was  lost,  and  the  testator  had  always  retained 
possession  of  the  bonds  : — Held,  that  there  wa» 
some  foundation  of  truth  in  the  story  of  the 
plaintiff,  though  uncorroborated,  and  that  such 
an  indorsement  would  have  created  a  trust  for 
her  and  her  children,  which,  though  a  slight 
equity,  might  give  the  court  jurisdiction.     lb. 

The  Bombay  Civil  Fund  was  formed  to  provide 
retiring  pensions  for  civil  servants,  and  annuities 
and  portions  for  their  widows  and  children.  The 
fund  was  constituted  by  the  subscriptions  of  the 
members,  and  by  a  grant  from  the  government. 
It  was  managed  by  a  committee,  the  members  of 
which  resided  in  Bombay,  and  by  the  rules  the 
property  of  the  fund  was  vested  in  the  committee 
of  managers  as  trustees.  In  fact,  however,  the 
funds  were  always  in  the  hands  of  the  govern* 
ment  as  a  floating  debt  due  to  the  association.  A 
suit  having  been  instituted  by  the  representatives 
of  the  widow  of  a  member  of  the  association, 
against  the  trustees  of  the  fund  and  the  Secretary 
of  State  for  India,  claiming  payment  of  an  an- 
nuity which  they  alleged  ought  to  have  been  paid 
to  her  in  her  lifetime  : — Held,  that  they  were  not 
mere  trustees  for  the  association,  but  trustee? 
properly  so  called,  and  that  the  members  of  the 
fund  were  the  beneficiaries,  so  that  the  defence 
of  the  Statute  of  Limitations  could  not  be  set  up 
against  a  claimant  on  the  fund,  merely  on  account 
of  lapse  of  time.  Edwards  v.  Warden,  1  App.  Cas, 
281  ;  45  L.  J.,  Ch.  713  ;  35  L.  T.  174— H.  L. 
Reversing  9  L.  R..  Ch.  495 ;  43  L.  J.,  Ch.  644  ; 
30  L.  T.  640  ;  22  W.  R.  669. 

A  writing  opening  a  credit  for  a  particular 
sum  cannot,  of  itself,  constitute  an  equitable 
assignment  or  specific  appropriation  of  that  sum 
so  as  to  create  a  trust.  It  is  a  mere  statement 
that  the  person  writing  it  will  act  as  paymaster 
to  the  person  to  whom  it  is  written,  up  to  a 
certain  amount,  on  his  performing  the  conditions 
set  forth  in  it.  Morgan  v.  LariH^re,  7  L.  R., 
H.  L.  423 ;  44  L.  J.,  Ch.  457  ;  32  L.  T.  41  ;  25 
W.  R.  537. 

L.  entered  into  a  contract  (dated  the  30t.h  of 
November,  1870)  with  the  French  minister  of 
war,  represented  by  J.,  his  delegate  at  London,  to 
supply  20,000,000  of  ball  cartridges  of  a  certain 
quality,  the  whole  to  be  supplied  by  the  1 0th  of 
January,  1871.  Time  was  to  be  considered  of  the 
essence  of  the  contract.  L.  desired  some  arrange* 
ments  to  be  made  as  to  payment.  M.  &  Co.,  who- 
acted  in  London  as  financial  agents  for  the  French 
government,  wrote  to  L.  a  letter  dated  the  Ist  of 
December,  1870,  in  these  terms:  "We  are  in- 
structed by  J.  to  advise  you  that  a  special  credit 
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for  40,000/.  has  been  oponed  with  us  in  your 
favour,  and  that  it  will  be  paid  to  you  rateablj 
as  the  goods  are  delivered,  upon  receipt  of  cer- 
tificate of  reception  issued  by  the  French  ambas- 
sador or  by  J,  The  goods  were  not  delivered 
according  to  the  contract : — Held,  that  this  letter 
did  not  constitute  M.  k.  Co.  trustees  for  L.  as  to 
the  sum  named,  nor  constitute  an  equitable  as- 
signment as  of  a  fund  in  their  hands,  and  that 
consequently  this  was  not  a  matter  for  the  exer- 
cise of  the  jurisdiction  of  the  Court  of  Chancery. 
lb. 

By  Agroement  of  Vendor  to  Company,  to  Pay 
Interest.] — By  an  agreement  for  the  sale  of  a 
colliery  to  a  trustee  for  a  company  in  formation, 
the  vendor  agreed  to  pay  to  the  company  during 
two  years  from  the  date  of  its  incorporation, 
such  a  sum  as,  together  with  the  net  profits  of 
the  company,  should  be  equal  to  interest  at  five 
per  cent,  per  annum  on  the  paid-up  capital  of 
the  company.  This  agreement  was  stated  and 
adopted  in  the  articles  of  association.  Dividends 
were  payable  twice  a  year.  After  the  expiration 
of  the  second  year,  but  before  the  deficiency  of 
dividend  for  the  fourth  half-year  had  been  paid, 
the  company  went  into  voluntary  liquidation, 
and  the  vendor  afterwards  paid  to  the  individual 
shareholders  the  amount  necessary  to  make  their 
fourth  half-yearly  dividend  equal  to  five  per 
cent. : — Held,  that  the  agreement  created  a  trust 
for  the  individual  shareholders,  and  that  the 
liquidator  could  not  claim  the  amount  so  paid  by 
the  vendor  as  part  of  the  assets  of  the  company. 
South  LLanharran  Colliery  Company^  In  re, 
Jegon,  Ex  paHe,  12  Ch.  D.  603  ;  41  L.  T.  567  ; 
28  W.  R.  194— C.  A. 

Money  reoeiTed  by  Consignee  of  Ooodi  for 
Sale  not  impreseed  with  Tnut.] — When  a  person 
has  goods  consigned  to  him  to  sell,  and  he  is 
bound,  if  he  sells,  to  pay  a  fixed  price  to  his 
employer  at  a  fixed  time  after  sale,  but  he  may 
sell  to  his  customers  at  any  price  and  upon  any 
credit  he  pleases,  though  he  may  be  called  an 
agent,  yet  the  legal  relation  of  principal  and 
agent  does  not  exist  between  him  and  his  em- 
ployer; on  the  contrary,  the  relation  between 
him  and  his  employer  is  that  of  purchaser  and 
vendor,  and  a  separate  relation  of  vendor  and 
purchaser  exists  between  him  and  the  persons  to 
whom  he  sells,  and  the  moneys  which  come  to 
his  hands  by  means  of  the  sales  which  he  effects 
are  his  own  moneys,  and  are  not  impressed  with 
any  trust  for  his  employer.  White,  Ex  parte, 
yevill.  In  re,  6  L.  R.,  Ch.  397  ;  40  L.  J.,  Bk.  73  ; 
24  L.  T.  45  ;  19  W.  R.  488. 

Parting  with  Leaseholds  of  Beeeased  by 
Exeentor  or  Administrator.] — In  selling  or  sub- 
letting the  leaseholds  of  a  testator  or  intestate, 
an  executor  or  administrator  stands  to  the  bene- 
ficiaries, or  next-of-kin,  in  the  same  relation  as  a 
trustee  to  his  cestui  que  trust.  Therefore,  for  an 
executor  or  administrator  to  grant  an  underlease 
with  the  option  of  purchase  to  be  exercised-  by 
the  sub-lessees  at  a  future  time,  at  a  price  now 
fixed,  is  ultra  vires,  and  a  breach  of  trust.  Such 
a  transaction  cannot  be  supported  as  against  the 
beneficiaries  or  next  of  kin,  however  advan- 
tageous the  transaction  may  have  been  to  their 
estate.  Oceanic  Steam  Navigation  Company  v. 
Sutherherry,  16  Ch.  D.  236 ;  60  L.  J.,  Ch.  308  ; 
43  L.  T.  743  ;  29  W.  R.  113  ;  45  J.  P.  238— C.  A. 
VOU  VII. 


Renewable  Lease — Pnrehase  of  Beyersion  by 
Trustee.] — ^A.  became  entitled,  as  administrator 
of  an  intestate,  to  certain  lands  held  under  a 
lease  from  the  Commissioners  of  Church  Tem- 
poralities in  Ireland  for  twenty-one  years,  cus- 
tomarily renewable,  and  being  so  entitled  he, 
as  such  administrator,  obtained  from  the  com- 
missioners a  renewal  of  the  lease  for  twenty-one 
years.     The  commissioners  subsequently,  under 
s.  34  of  the  Irish  Church  Act,  1869,  offered  to 
sell  the  reversion  in  fee  in  the  lands  in  question 
to  A.,  as  their  immediate  tenant,  at  a  certain 
price.    A.  declined  to  buy  at  the  price  named, 
and  the  commissioners  thereupon  set  up  the  re- 
version in  fee  for  sale  by  auction,  and  A.  pur- 
chased it  at  the  auction,  and  obtained  a  convey- 
ance from  the  commissioners,  which  was  made 
expressly  subject  to  the  lease  and  to  the  right  of 
renewal  thereunder : — Held,  that  A.  became  a 
constructive  trustee  of  the  reversion  so  purchased 
for  the  persons  beneficially  entitled  to  the  per- 
sonal estate  of  the  intestate,  and  that  it  formed 
portion  of   such  personal  estate,  the   persons 
claiming  it  to  pay  the  purchase-money  and  all 
expenses  incurrod  by  A.  in  the  purchase.    Ran- 
doll  V.  BwtseU  (3  Mer.  190)  distinguished.    Gab- 
belt  V.  Lawder,  11  L.  R.,  Ir.  295. 

Grant  of  Booty  by  Royal  Warrant  to  Seoretary 
of  State  "  in  Trust."]— Her  Majesty  by  royal 
warrant "  granted  "  booty  of  war  to  the  secretary 
of  state  for  India  in  council  "  in  trust "  to  distri- 
bute amongst  the  persons  found  entitled  to  share 
it  by  the  decree  of  the  judge  of  the  Court  of 
Admiralty,  to  whom  the  matter  had  been  re- 
ferred by  the  sovereign  for  that  purpose,  with  a 
direction  that  doubts  should  be  finally  determined 
by  the  secretary  of  state  unless  her  Majesty 
should  otherwise  order.  An  action  having  been 
brought  against  the  secretary  of  state  for  India 
in  c  juncil  by  K.,  on  behalf  of  himself  and  all  the 
other  parties  entitled,  alleging  that  a  portion  only 
of  the  fund  had  been  distributed,  and  claiming 
an  account  and  the  distribution  of  the  residue  : 
— Held,  that  the  warrant  did  not  operate  as  a 
transfer  of  property  or  create  a  trust ;  and  that 
the  defendant,  being  merely  the  agent  of  the 
sovereign  to  distribute  the  fund,  was  not  liable 
to  account  to  any  of  the  parties  found  entitled. 
Kinloeh  v.  Secretary  of  State  for  India  in 
Council,  7  App.  Cas.  619  ;  51  L.  J.,  Ch.  885  ;  47 
L.  T.  133  ;  30  W.  R.  845— H.  L.  (E.). 

Covenant  by  Husband  to  Settle  on  Wife.] — By 

a  post-nuptial  settlement  executed  in  1814,  after 
reciting  that  S.,  the  husband,  had  before  mar- 
riage agreed  to  settle  1,0002.,  and  had  paid  that 
sum  to  G.,  G.  covenanted  that  he  would  stand 
possessed  of  the  money  upon  trust,  with  the 
approbation  of  S.,  to  invest  it  in  the  names  of  S. 
and  G.,  and  trusts  were  declared  of  the  fund  for 
the  benefit  of  the  husband  and  wife  successively 
for  life,  with  remainder  to  the  children  of  the 
marriage.  By  the  same  deed  S.  covenanted  with 
G.  to  pay  to  him  a  further  sum  of  1,0002.  to  be 
held  upon  the  same  trusts  as  the  first-mentioned 
1,0002.  Neither  of  the  two  sums  was,  in  fact, 
ever  paid.  S.  survived  his  wife,  and  died  in 
1868.  In  a  suit  instituted  for  the  administration 
of  the  estate  of  S.  the  children  of  the  marriage 
claimed  to  rank  as  creditors  for  both  sums: — 
Held,  that,  as  to  the  first-mentioned  sum,  S.  had 
constituted  himself  a  trustee  of  the  settlement, 
and  that  his  estate  was  liable  for  the  amount ; 
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hold  interest  as  would  entitle  them  to  be  regis- 
tered as  voters  for  the  county.  Aahworth  v. 
Hopper.  1  C.  P.  D.  178  ;  45  L.  J.,  C.  P.  99  ;  33 
L.  T.  667  ;  24  W.  R.  187. 

Ineomplete  Voluntary  Aiiignment.]  —  The 
court  will  not  enforce  an  incomplete  voluntary 
assignment,  evidenced  by  delivery  of  a  box 
(retaining  the  key),  such  box  containing  what 
purported  to  be  a  written  memorandum  of  gift 
of  real  estates  and  chattels,  the  memorandum 
not  being  under  seal.  Wari-hwr  v.  Rogers^  16 
L.  R.,  Eq.  340  ;  42  L.  J.,  Ch.  581  ;  28  L.  T.  863  ; 
21  W.  R.  766. 

Deed  declaring  Truit  Signed  by  Trustee — 
Money  not  Paid  to  Truftee.] — A  married  woman 
executed  a  voluntary  settlement  containing  a 
recital  that  she  had  paid  2,000Z.  to  the  trustee, 
and  declaring  trusts  of  that  sum.  In  point  of 
fact  she  had  not  paid  and  never  did  pay  any 
money  to  the  trustee.  The  trustee  also  executed 
the  deed : — Held,  that  neither  the  settlor  nor 
the  trustee  incurred  any  obligation  whatever  in 
respect  of  the  2,000^.  Martyr  v.  Tommas^  17 
L.  R.,  Eq.  8 ;  43  L.  J.,  Ch.  73  ;  22  W.  R.  25. 

Proeeedi  of  Sale  of  Beal  Property  remaining 
Subject  to  Trusts  of  Settlement.]  —  Under  a 
settlement,  real  estate  was  limited  to  such  uses 
as  A.  and  B.  should  by  deed  jointly  appoint, 
and  subject  thereto  to  the  use  of  A.  for  life,  with 
remainder  to  the  use  of  B.  for  life,  with  remain- 
der to  the  first  and  other  sons  of  B.  in  tail,  with 
divers  remainders  over  ;  and  there  was  a  power 
of  sale  vested  in  four  trustees,  and  exercis- 
able at  the  request  of  A.  and  B.,  and  the  sur- 
vivor of  them.  By  a  deed  (which  contained  a 
recital  that  A.  and  B.  were  desirous  of  selling 
part  of  the  settled  property,  and  with  a  view  to 
facilitate  the  sale  and  conveyance  thereof  to 
the  respective  purchasers  had  agreed  to  execute 
the  deed),  A.  and  B.  in  exercise  of  the  joint 
power  of  appointment,  appointed  part  of  the 
settled  property  to  trustees  upon  trust  for  sale  ; 
and  it  was  declared  that  the  trustees  should 
stand  possessed  of  the  proceeds  upon  the  trusts 
intended  to  be  declared  by  a  deed  of  even  date. 
No  deed  declaring  the  trusts  was  ever  executed, 
and  there  was  evidence  to  shew  that  the  deed 
of  appointment  was  executed  with  the  view  of 
avoiding  the  trouble  and  expense  of  an  applica- 
tion to  the  trustees  to  exercise  the  power  of  sale  : 
— Held,  that  the  disposition  of  the  proceeds  of 
sale  was  a  question  of  intention  ;  and  that  both 
on  the  terms  of  the  deed  of  appointment  (in- 
dependently of  the  evidence)  and  also  having 
regard  to  the  evidence,  the  proceeds  of  sale  re- 
mained subject  to  the  trusts  of  the  settlement. 
Biddulph  V.  Williams,  1  Ch.  D.  203. 

Illegal  Trusts.]— Although,  where  a  trust  has 
been  created  for  an  illegal  purpose  the  couil;  will 
not  in  general  interfere,  it  will  do  so  where  the 
illegal  purpose  f&Ua  to  take  effect.  Symet  v. 
Hughesy  9  L.  R.,  Eq.  475  ;  39  L.  J.,  Ch.  304  ;  22 
L.  T.  462. 

Pleading.]— The  plaintiff  conveyed  an 

estate  to  the  defendant  by  a  deed,  in  which  the 
conveyance  was  expressed  to  be  absolute  in  con- 
sideration of  a  sum  of  money  paid  by  the  defen- 
dant ;  bat  no  purchase-money  actually  passed,  and 
the  plaintiff  alleged  that  he  conveyed  the  estate 


to  the  defendant  as  a  trustee  for  him.  The  defen- 
dant, in  his  answer,  admitted  that  he  gave  no 
consideration  for  the  estate,  but  stated  that  the 
plaintiff  made  the  conveyance  fearing  that  an 
adverse  decision  would  be  made  against  him  in 
a  suit  pending  in  chancery  ;  and  that  it  was 
understood  that  the  defendant  should  account 
to  the  plaintiff  for  the  rents  until  he  could 
make  arrangements  for  paying  the  purchase- 
money,  and  if  no  such  arrangements  could  be 
made  that  he  should  reconvey  the  estate.  The 
defendant  claimed  to  hold  the  estate  discharged 
from  any  trust,  and  claimed  the  benefit  of  the 
Statute  of  Frauds  : — Held,  first,  that  there  was 
no  sufficient  averment  that  the  transaction  was 
an  illegal  one.  Haigh  v.  Kaye,  7  L.  R.,  Ch.  469  ; 
41  L.  J.,  Ch.  667  ;  26  L.  T.  675  ;  20  W.  R.  597. 

Held,  secondly,  that  the  Statute  of  Frauds 
could  not  be  pleaded  in  answer  to  the  claim  ; 
and  that,  as  the  evidence  did  not  establish  the 
existence  of  any  such  agreement  as  was  alleged 
by  the  defendant,  he  must  reconvey  the  estate. 
lb. 

Transfer  on  Non-Fulfllment  of  Trust.] — ^A  tes- 
tator gave  12,000^  to  trustees,  with  the  whole 
or  such  part  as  they  should  think  fit  of  that 
sum  to  purchase  an  advowson,  and  nominate  to 
it  such  persons  as  they  should  think  proper. 
Subject  to  this  trust,  the  advowson  was  to  be  held 
in  trust  for  A.  until  he  should  have  a  benefice 
worth  a  clear  1,000/.  a  year,  or  died.  Until  the 
advowson  was  purchased  the  fund  was  to  accu- 
mulate, and  at  the  end  of  twenty-one  years,  or 
on  the  death  of  A.,  or  on  his  being  presented  to 
a  benefice  worth  a  clear  l.OOOZ.  a  year,  the  fund, 
or  so  much  of  it  as  had  not  been  employed  in 
the  purchase,  was  to  belong  to  A.  absolutely. 
The  fund  had  been  accumulating  for  about 
twelve  years.  No  advowson  had  been  purchased 
but  the  trustees  were  not  desirous  to  be  relieved 
of  their  trust : — Held,  that  under  such  circum- 
stances A.  was  not  entitled  to  have  an  immediate 
transfer  to  him  of  the  fund.  Oott  v.  Naime,  3 
Ch.  D.  278  ;  35  L.  T.  209. 

II.   RIGHTS  AND  POWERS  OF  TRUSTEES. 

1.  General. 

Acceptance  of  Trusts — Trustee  cannot  Dispute 
Title  of  Cestui  que  trust.] — A  person  who  has 
accepted  property  as  a  trustee,  and  held  it  as 
such,  is  not  at  liberty  to  dispute  the  title  of  his 
cestui  que  trust,  though  that  title  may  be 
doubtful.  Neligan  v.  Roche,  7  Ir.  R.,  Eq.  332. 
See  also  poet y  col.  217. 


Duration  ol] — A  trustee  cannot,  by  any 


act  of  his  own,  denude  himself  of  that  character 
till  he  has  performed  his  trust.  Chalmer  v. 
Bradley,  IJ.  &  W.  68. 

When  Majority  can  Act.]— A  trust  to  apply 
funds  "  towards  the  repairs  of  the  church  of  W., 
the  payment  of  the  fifteenths,  and  relief  of  the 
poor  of  W.,  buying  of  armour  and  setting  forth 
soldiers,  and  repairing  Sawbridge  bridge,  within 
the  parish,"  is  of  a  public  nature  ;  and,  therefore, 
an  act  done  by  a  majority  of  the  trustees  ^- 
sembled  for  that  purpose  is  valid.  Wilhinton  v. 
Malin,  2  0.  &  J.  636  ;  2  Tyr.  644. 

One  of  several  mortgagees  can  maintain  an 
action  to  foreclose  the  mortgage,  making  the 
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others  co-defendants  if  they  are  nnwilling  to  be 
joined  as  oo-plaintiffs,  or  have  done  some  act 
precluding  them  from  being  plaintifEs.  The  act 
of  a  majority  of  trustees  cannot  bind  a  dissenting 
minority  nor  the  trust  estate.  In  order  to  bind 
the  trust  estate  the  act  must  be  the  act  of  all  the 
trustees.  Lukcy,  South  Ketmmton  Hotel  Cov^ 
pany,  11  Ch.  D.  121 ;  48  L.  J.,  Ch.  361 ;  40  L.  T. 
638  ;  27  W.  R.  514— C.  A. 

To  render  Property  Liable  to  Third  Party.  J— 

Trustees  may  render  the  property  of  their  bene- 
ficiaries liable  to  third  persons  for  an  act  done  by 
them  in  the  exercise  of  their  trust.  Mersey  Dock 
Tnuftees  V.  Oihhs,  11  H.  L.  Cas.  686. 

Notioe  of  Cfharges  on  Trait  Property.] — A 

trustee  who  himself  has  a  valid  charge  upon  the 
trust  funds  is  not  as  a  general  rule  bound,  on  re- 
ceiving notice  from  a  subsequent  incumbrancer, 
to  disclose  the  existence  of  his  charge.  WUkcJi, 
Ex  parte,  Letoer,  In  re,  4  Ch.  D.  101  ;  36  L.  T. 
657.  Affirmed,  5  Ch.  D.  61  :  26  W.  R.  364— C.  A. 

Benefit  acquired  by  Trasteee.]— When  trustees 
acquire  a  benefit  as  ostensible  owners  of  trust 
property,  that  benefit  cannot  be  retained  by 
them,  but  must  be  surrendered  to  those  who  are 
beneficially  interested.  Aberdeen.  Town,  Council 
V.  Aberdeen  UnitersUy,  2  App.  Cas.  544. 

Payments  by.] — A  father  devised  his  real  estate 
to  trustees  to  pay  an  annuity  of  6,000^  a  year  to 
his  daughter,  and  subject  thereto  upon  trust  to 
accumulate  the  rents  for  twenty-one  years,  and 
out  of  the  accumulated  fund  from  time  to  time 
to  pay  his  debts,  l^acies,  and  the  incumbrances 
on  the  estates,  and  invest  the  residue  in  the  pur- 
chase of  lands  to  be  held  on  the  same  trusts  :  and 
he  directed  the  estates,  on  the  expiration  oi  the 
trust  for  accumulation,  to  be  settled  in  strict 
settlement.  He  directed  that  as  soon  as  the  in- 
cumbrances were  paid  off,  the  annuity  should  be 
increased  to  8,000Z.  He  gave  his  residuary  per- 
sonal estate  to  his  trustees  to  pay  off  the  incum- 
brances, and  apply  the  surplus  in  the  same  way 
as  the  accumulated  rents  and  profits.  He  died 
leaving  personalty  which,  within  a  month  after 
his  death,  was  ascertained  to  be  amply  sufficient 
to  pay  off  his  debts,  legacies,  and  incumbrances. 
The  trustees,  however,  retained  a  considerable 
pirtof  the  personal  estate,  as  it  was  producing  a 
nigh  rate  of  interest ;  and  they  did  not  for  several 
years  pay  off  all  the  incumbrances  : — Held,  that 
the  trustees  were  right  in  paying  the  annuity  at 
the  rote  of  8,000Z.  a  yearf rom  the  testator's  death, 
and  must  be  allowed  it  in  their  accounts.  Astley 
V.  Essex  (^Earl\  6  L.  R.,  Ch.  898 ;  26  L.  T. 
470. 

A  widow,  who  was  by  the  terms  of  the  will  to 
be  allowed  money  by  the  trustees  during  the 
minority  of  an  infant — ^her  son — abandoned  the 
child,  for  whom  other  guardians  were  appointed 
by  the  court,  and  afterwards  having  cohabited 
with  a  married  man,  and  by  him  had  several 
illegitimate  children,  lived  with  them  in  a  house 
to  the  use  of  which  she  was  entitled  under  the 
will.  The  trustees  under  these  circumstances 
refused  to  make  her  any  allowance  out  of  the 
trust  moneys  : — Held,  that  she  could  not  compel 
the  trustees  so  to  do,  but  was  disqualified  from 
making  any  claim  by  her  abandonment  of  the 
child,  independently  of  other  misconduct.  Mellor 
V.  Mvllor,  20  W.  R.  61. 


Beeeipt  and  Disoharge  by  Trastees.]— A  fiim 
of  solicitors  having  been  employed  by  the  trustees 
of  a  will  to  receive  the  proceeds  of  the  testator's 
real  estate  which  had  been  taken  by  a  railway 
company,  paid  over  the  money  to  one  of  such 
trustees  without  the  receipt  or  authority  of  the 
other.  The  money  having  been  lost  to  the  estate 
by  the  insolvency  and  death  of  the  trustee  to 
whom  it  was  paid : — Held,  that  the  receipt  of  one 
trustee  only  (though  also  an  executor)  was  not  a 
sufficient  discharge  to  the  solicitors  for  the  money 
which  they  had  received  by  the  authority  of  the 
two,  and  that  they  were  personally  liable  to  make 
goo<l  the  loss  which  had  resultoi  to  the  trust 
estate  from  such  improper  payment.  Lee  v. 
Sankey,  or  Ginger  v.  Sankey,  15  L.  R.,  Eq.  204  :  27 
L.  T.  809  ;  21  W.  R.  286. 

Beoeipts  by  Anticipation  on  Coalition  of  Lifb 
Interest  and  Beversion.] — Where  a  fund  is  vested 
by  a  settlement  in  trustees  for  A.  for  life  and  re- 
mainder over,  and  the  reversion  has  been  subse- 
quently settled,  the  person  entitled  to  the  life 
interest  and  the  trustees  of  the  subsequent  settle- 
ment are  entitled  to  call  for  a  transfer  of  the  trust 
fund,  and  can  give  the  original  trusto(^  an 
effectual  discharge,  although  the  settlement  does 
not  provide  for  a  transfer  or  payment  by  anti- 
cipation. Atisoji  v.  Potter,  13  Ch.  D.  141 ;  41 
L.  T.  682. 

Dismissing  Agent.] — Trustees  may  dismiss  an 
agent  for  misconduct  committed  by  him  anterior 
to  their  own  appointment.  Belaney  v.  Kelly,  24 
L.  T.  738  ;  19  W.  R.  1171. 

Management  and  Improvement  of  Property.] — 

Trustees  of  a  term  with  power  to  apply  surplus 
income  in  bui  Iding  and  improvement  were  allowed 
to  apply  money  standing  to  real  estate  capital 
account  in  building  and  improvements,  including 
drainage.  Leslie,  In  re,  2  Ch.  D.  185  ;  45  L.  J., 
Ch.  668  ;  34  L.  T.  239  ;  24  W.  R.  546. 

Trustees  of  real  estate  for  a  term-  of  1,000 
years  from  the  day  of  the  death  of  the  settlor, 
had  powers,  during  a  period  of  certain  lives  in 
being  and  twenty-one  years,  to  manage  the 
estates,  and  out  of  the  income  to  keep  down 
charges  and  incumbrances,  and  subject  thereto 
to  repair,  erect  new  or  additional  buildings,  and 
generally  to  make  such  outlay  for  the  improve- 
ment of  the  estates  as  they  should  think  fit  or 
conducive  to  the  general  benefit  of  the  estates 
or  the  tenants  thereof,  and  hold  the  surplus  as 
capital,  which  was  to  be  laid  out  in  the  purchase 
of  lands  to  be  settled  to  the  like  uses.  The 
settlor  having  died  in  1870,  the  first  tenant  for 
life  being  in  possession,  and  the  income  being 
insufficient,  after  keeping  down  charges  and  in- 
cumbrances, to  pay  for  repairs,  for  the  cost  of 
new  buildings,  and  generally  for  improvement  of 
the  property,  the  court  allowed,  out  of  capital, 
payments  in  draining  upon  which  the  tenants 
paid  6/.  per  cent.,  and  in  erecting  new  buildings. 
lb, 

•  Borrowing  Money.  ] — A  power  to  apply  the 


rents  of  real  estate  in  repairing  does  not  imply 
a  power  to  borrow  money  for  repairing  on  the 
security  of  the  estate.  Faaakerley  v.  Culshaw, 
24  L.  T.  773  ;  19  W.  R.  793. 

The  trustee  of  real  estate,  on  which  a  dwelling- 
house  was  situate,  who  was  empowered  to  lay  out 
the  rents  in  repairing  the  house,  but  was  not  em- 
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powered  to  borrow  money  for  the  purpose,  palled 
down  and  rebuilt  the  house,  and  borrowed  money 
at  interest  for  the  purpose,  which  he  afterwards 
repaid  out  of  the  reijts : — Held,  that  his  claim  for 
interest  on  the  sum  borrowed  must  be  disallowed. 
Ih. 

When  a  small  estate  was  settled  in  strict 
settlement,  and  the  settlement  contained  power 
for  the  trustees  during  minorities  to  repair 
and  rebuild,  and  to  pay  the  expenses  out  of 
the  rents  and  profits,  but  no  power  to  borrow 
on  mortgage,  the  court,  on  being  satisfied  that 
it  was  for  the  benefit  of  all  parties,  and  not- 
withstanding that  some  interested  were  infants, 
gave  the  trustees  leave  to  borrow  money  on 
mortgage,  not  exceeding  a  sum  fixed  by  the 
court,  to  rebuild  the  house,  as  no  repairs  would 
render  it  habitable.  Frith  v.  Camerm,  12  L.  R., 
Kq.  169 ;  40  L.  J.,  Ch.  778  ;  24  L.  T.  791  :  19 
W.  K.  886. 

Carrying  on  Basineis  —  Advanees  —  Eight 
of  Creditor.]  —  By  a  marriage  settlement  a 
lunatic  asylum  was  assigned  to  trustees  on 
trust  at  the  request  of  the  husband  and  wife 
to  sell  and  to  stand  possessed  of  the  proceeds 
of  the  sale  for  the  benefit  of  the  wife  and 
children;  but  the  trustees  were  to  allow  the 
husband  to  carry  on  the  business  of  the  asylum 
without  paying  any  rent,  but  paying  certain 
premiums  and  other  moneys.  The  husband  be- 
came bankrupt,  and  thereupon  the  surviving 
trustee  of  the  settlement  entered  into  possession 
of  the  asylum,  and  carried  on  the  business  until 
the  asylum  was  sold  for  a  large  sum  of  money. 
A  tradesman  had  supplied  the  trustee  with  goods 
for  the  use  of  the  asylum,  and  brought  an  action 
claiming  payment  out  of  the  trust  funds  -of  the 
settlement : — Held,  that  on  the  construction  of 
the  settlement  the  trustee  would  not  have  been 
entitled  to  recover  moneys  advanced  by  him  for 
the  purposes  of  the  asylum,  and  that  con- 
sequently the  tradesman  who  had  no  better 
right  could  not  recover,  Strickland  v.  Symnnn, 
22  Ch.  D.  666  ;  52  L.  J.,  Ch.  423  ;  48  L.  T.  188  ; 
31  W.  B.  888.    Aflirmed,  26  Ch.  D.  245— C.  A. 

In  adminiitering  Estate.]— After  an  adminis- 
tration decree  has  been  made,  all  powers  of 
management  of  the  estate  which  may  be  vested 
in  trustees  are  subject  to  the  control  of  the 
court ;  and  the  judge  who  exercises  such  con- 
trol must  be  personally  satisfied  of  the  propriety 
of  the  course  proposed  to  be  adopted  by  the 
trustees.  Bethdl  v.  Abraham^  17  L.  R.,  Eq. 
24  ;  43  L.  J.,  Ch.  180 ;  29  L.  T.  716  ;  22  W.  R. 
179. 

Trustees  having  power  to  invest  certain  moneys 
belonging  to  a  testator's  estate  at  their  discre- 
tion, and  having  also  power  to  continue  or  change 
securities  from  time  to  time,  as  to  the  majority 
should  seem  meet,  applied  to  the  court  in  a  suit 
for  the  administration  of  the  trust  estate  for 
liberty  to  invest  the  moneys  in  and  to  convert 
securities  into  American  funtls  or  railway  stocks. 
Infants  were  interested  in  the  trust  estate: — 
Held,  that  if  the  trustees  had  the  discretion  they 
claimed  (which  was  doubtful),  the  court  ought 
not,  in  a  case  where  infants  were  interested,  to 
permit  them  to  exercise  that  discretion  in  the 
way  they  proposed.    lb. 

After  trustees  have  invoked  the  aid  of  the 
court,  in  administering  an  estate,  and  a  decree 
has  been  made,  they  cannot  act  in  the  matter  of 


the  administration  except  under  the  sanction  of 
the  court.  Miiwrs  v.  Battison^  1  App.  Cas.. 
428  ;  46  L.  J.,  Ch.  2  ;  39  L.  T.  1  ;  25  W.  R.  27. 

Powen  of  Sale.] — It  is  a  well  settled  rale  that 
where  trastees  of  a  settlement  have  a  power  of 
sale  and  exchange  over  the  settled  estates,  to  be 
exercised  at  the  request,  or  with  the  consent,  of 
the  tenant  for  life,  they  may  sell  to  the  tenant 
for  life  just  as  they  may  to  any  other  person. 
Dicconson  v.  Talboty  6  L.  R..  Ch.  32 ;  24  L.  T. 
49  ;  19  W.  R.  138. 

The  reason  for  that  rule  is  that  the  consent  of 
the  tenant  for  life  to  the  exercise  of  the  power  is 
required  for  his  own  benefit,  and  does  not  place 
him  in  any  fiduciary  relation  to  the  persons  en- 
titled in  remainder.    lb. 

Provided  a  sale  by  trastees  to  a  tenant  for  life 
is  bon&  fide  and  at  a  fair  price,  it  is  immaterial 
what  was  the  object  for  which  he  made  the  pur- 
chase,   lb. 

In  pursuance  of  a  power  contained  in  a  mar- 
riage settlement,  lands  were  appointed,  subject 
to  life  estates,  among  the  five  children  of  A., 
one-fifth  to  each  of  four  as  tenants  in  common, 
and  the  remaining  fifth  to  £.,  the  other  child,  for 
life,  with  remainder  to  the  first  four.  £.  was  of 
unsound  mind,  not  so  found  by  inquisition : — 
Held,  that  a  power  of  sale  contained  in  the 
settlement  was  not  destroyed  by  the  appoint- 
ment. Brown,  In  re,  10  L.  R.,  Eq.  340;  39 
L.  J.,  Ch.  845  ;  18  W.  R.  945. 

The  trustees  of  a  settlement  having  power  to- 
sell  the  fee  at  the  request  of  the  tenant  for  life 
cannot,  by  an  exercise  of  the  power  upon  his- 
request  made,  after  he  has  alienated  his  par- 
ticular interest,  confer  on  the  alienee  a  good 
title  to  the  fee.  Alexander  v.  MilU,  39  L.  J.,. 
Ch.  437  ;  22  L.  T.  396  ;  18  W.  R.  635. 


Of  Infants'  Property.] — Two  trastees 


having  power  to  sell  the  freehold  property  of 
an  in£ant  at  the  request  of  the  guardians,  and 
one  trastee  having  declined  upon  such  request  to 
exercise  the  power  of  sale,  the  court  refused  to 
control  the  discretion  of  the  trustees  by  ordering 
them  to  sell  the  estate — there  being  no  absolute 
necessity  for  raising  money  and  the  existing  in- 
come being  sufiicient  to  keep  down  the  charges 
upon  the  estate — notwithstanding  that  the  effect 
of  the  sale  would  be  to  increase  very  considerably 
the  income  of  the  property.  Camden  (^Marquis) 
V.  Murray,  16  Ch.  D.  161 ;  50  L.  J.,  Ch.  282  ;  43 
L.  T.  661  ;  29  W.  R.  190. 


Bnration  and  Determination — Intention 

of  Settlor.] — A  power  given  to  the  trastees  of  a 
settlement  or  will  to  sell  land  comprised  in  it 
can  be  exercised  by  them  after  the  property  has, 
under  the  trusts,  become  absolutely  vested  in 
persons  who  are  sui  juris,  if  on  the  construction 
of  the  instrament  it  appears  to  be  the  intention 
of  the  settlor  or  testator  that  it  should  be  then 
exercised,  provided  that  the  power  in  its  creation 
was  not  obnoxious  to  the  rule  against  per- 
petuities, and  that  the  cestuis  que  trastent  have 
not  put  an  end  to. the  trusts  by  electing  to  take 
the  property  as  it  stands.  CotttnCs  Trustees  and 
the  School  Board  for  Londan,  In  re,  19  Ch.  D. 
624  ;  51  L.  J.,  Ch.  514  ;  46  L.  T.  813  ;  30  W.  R. 
610. 


Appointment  of  New  Tnutoe— -Pending 


Action.] — Real  estate  was  settled  by  will  on 
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D.  for  life,  with  remainders  over,  and  the  will 
appointed  two  trustees,  and  empowered  them  to 
sell  at  the  request  and  by  the  direction  of  the 
person  entitled  to  the  actual  freehold,  with  the 
usual  provisions  for  reinvestment  in  land  and 
interim  investment  in  other  securities.  The  will 
also  gave  a  power  to  appoint  new  trustees  vested 
in  the  same  person.  One  of  the  trustees  was 
dead.  D.,  who  was  over  eighty  years  of  age, 
proposed  to  sell  the  estate.  The  remaindermen 
brought  this  action  for  the  appointment  of  a  new 
trustee,  and  to  restrain  the  sale  as  improper, 
adducing  evidence  to  shew  that  the  estate  would 
sell  to  better  advantage  at  a  future  date,  owing 
to  the  existence  of  minerals  at  present  un- 
worked,  and  a  projected  railway  which  would 
pass  through  the  estate.  D.  had  no  re-invcst- 
mcnt  in  land  in  view,  and  proposed  to  invest 
in  consols.  After  action  brought,  the  Settled 
Land  Act,  1882,  came  into  operation ;  and 
shortly  before  the  action  came  on  for  trial,  D., 
under  the  power  in  the  will,  appointed  a  new 
trustee  without  referring  the  appointment  to  the 
court.  The  trustees  consented  to  the  proposed 
sale : — Held,  that  D.  was  entitled  to  sell  the 
estate  as  well  under  the  power  in  the  will  as 
under  the  Settled  Land  Act.  Th<nna9  v.  Wil- 
liams, 24  Ch.  D.  558 ;  52  L.  J.,  Ch.  603 ;  49  L.  T. 
Ill  ;  31  W.  R.  943. 

Held,  also,  that  the  new  trustee  was  properly 
appointed,  notwithstanding  the  pending  action. 
Ih. 


Property  Pnrohoied  in  Breaeh  of  Trust— 


CononrreBoe  of  one  Benefioiary.'J — Trustees  under 
a  will  which  contained  a  power  to  sell  real  estate, 
but  no  power  of  investing  the  trust  funds  in  real 
estate,  bought  real  estate,  and  had  it  conveyed 
to  the  trusts  of  the  will : — Held,  that  they  could 
sell  and  make  a  good  title  to  the  real  estate 
wrongfully  purchased  with  the  trust  funds  on 
obtaining  tne  concurrence  in  the  sale  of  one  of 
the  persons  beneficially  interested  in  the  trust 
funds.  Patten  and  Ednumton  Union,  In  re, 
62  L.  J.,  Ch.  787  ;  48  L.  T.  870 ;  31  W.  R.  785. 

Powers  of  Leasing.]  —  Upon  a  special  case 
presented  under  22  &  23  Vict.  c.  36,  and  the 
23  k  24  Vict.  c.  38,  the  court  declined  to  g:ive 
power  to  trustees  to  grant  leases  of  real  estate 
for  a  term  not  exceeding  ten  years.  Shaw, 
In  re,  12  L.  R.,  Eq.  124  ;  25  L.  T.  22  ;  19  W.  R. 
1025. 

The  trustees  of  a  will,  by  which  two  contiguous 
estates  were  devised  to  them  upon  distinct  trusts, 
obtained  from  the  court  an  order  giving  them 
power  to  grant  mining  leases  in  conformity  with 
and  subject  to  the  provisions  of  the  Settled 
Estates  Act,  1856  (19  &  20  Vict.  c.  120),  s.  10, 
and  with  the  consent  of  the  respective  tenants  for 
life  for  the  time  being.  The  trustees  and  the 
tenants  for  life  of  the  two  estates  afterwards 
entered  into  an  agreement  to  grant  a  mining 
lease  of  the  two  estates  for  forty  years,  rents  and 
royalties  being  reserved  as  if  the  two  estates 
were  one  property.  On  a  bill  by  the  trustees  to 
enforce  specific  performance  of  the  agreement: — 
Held,  that  the  trustees  had  no  power  to  grant 
sach  a  lease  of  the  two  estates,  and  that  the  bill 
therefore  must  be  dismissed.  ToUon  v.  Sheard, 
5  Ch.  D.  19 ;  46  L.  J.,  Ch.  815 ;  36  L.  T.  766 ;  25 
W.  R.  667— C.  A. 

Bisoretionary.] — See  post,  col.  215.  • 


To  "Person  or  Persons" — Corporation.] 

— Trustees  of  a  will  had  power  to  grant  leases  to 
any  "  person  or  persons  "  they  should  think  fit : 
— Held,  that  this  authorized  them  to  grant  a 
lease  to  a  limited  company.  Jeff  cock's  Trusts, 
In  re,  51  L.  J.,  Ch.  507. 

Tenancy  firom  Year  to  Year.] — A  trustee 

in  whom  the  legal  estate  is  vested,  and  who 
has  active  duties  to  perform,  may,  without  any 
express  leasing  power,  make  a  yearly  or  other 
reasonable  letting  of  tenantable  lands.  Kaylor 
V.  Amitt  (1  Russ.  &  M.  501)  followed  ;  Wood  v. 
Patteson  (10  Beav.  541),  and  Shaw's  trusts, 
In  re  (ante,  col.  205),  explained  and  dis- 
tinguished. Pitzpatrick  v.  Yrarhi^,  11  L.  R., 
Jr.  35— C.  A. 

Repairing  Lease — Tenant  to  do  Neces- 
sary Repairs.] — ^A  settlement  of  house  property 
gave  power  to  the  trustees  to  demise  or  agree  to 
demise  all  or  any  of  the  messuages  "■  to  any  per- 
son or  persons  who  shall  improve  or  repair  the 
same,  or  covenant  or  agree  to  improve  or  repair 
the  same,  or  shall  expend  or  agree  to  expend 
such  sum  or  sums  of  money  in  improvements 
thereof  respectively,  as  shall  be  thought  adequate 
I  for  the  interest  therein  respectively."  The  trus- 
tees agreed  to  let  a  house  on  the  terms  of  a  letter 
by  which  the  tenant  undertook  ''  to  do  necessary 
repairs  : " — Held,  by  Chitty,  J.,  that  the  agree- 
ment did  not  satisfy  the  terms  of  the  power,  and 
that  specific  performance  of  it  could  not  be 
decreed  at  the  suit  of  the  trustees.  But  held,  by 
the  Court  of  Appeal,  that  the  agreement  im- 
posed upon  the  tenant  the  burden  of  doing  all 
repairs  which  were  requisite  during  the  term, 
and  that  it  satisfied  the  requisitions  of  the 
power.  Doe  v.  Withers  (2  B.  k  Ad.  896) 
doubted.  Trvscott  v.  Diamond  Rock  Boring 
C&mpany,  20  Ch.  D.  251 ;  51  L.  J.,  Ch.  269  ;  46 
L.  T.  7  ;  30  W.  R.  277  ;  46  J.  P.  486— C.  A. 

In  AooordanOe  with  Terms  ag^ed  on  by 

proYions  Tenant  for  Life.]— A  tenant  for  life 
had  entered  into  a  binding  agreement  for  a 
building  lease  under  a  power,  and  the  intending 
lessee  had  done  everything  requisite  to  entitle 
him  to  require  the  tenant  for  life  to  grant  him  a 
lease.  The  tenant  for  life  died,  leaving  an  infant 
tenant  in  tail,  during  whose  minority  the  trus- 
tees had  a  power  of  leasing: — Held,  that  the 
trustees  had  power  to  grant  a  lease  in  accordance 
with  the  agreement.  Davis  v.  Harford,  22 
Ch.  D.  128  ;  62  L.  J.,  Ch.  61 ;  47  L.  T.  540 ;  31 
W.  R.  61. 

Bights  of  Tmstees  of  Leaseholds  where 


Tenant  for  Life  does  not  Repair  in  Accordance 
with  Covenant.] — When  leasehold  houses  are 
vested  in  trustees  on  behalf  of  a  tenant  for  life  and 
remaindermen,  it  is  the  duty  of  the  trustees  to 
keep  the  property  free  irom  the  risk  of  forfeiture 
by  a  breach  of  the  covenants  of  the  lease,  and 
they  are  entitled  to  have  the  rents  applied  in 
keeping  the  houses  in  a  proper  state  of  repair. 
The  trustees  are  not  bound  to  be  content  with 
the  setting  apart  of  a  sum  of  money  in  the  joint 
names  of  themselves  and  the  tenant  for  life  as 
an  indemnity  against  the  consequences  of  a 
breach  of  the  covenants  of  the  lease,  but  are 
entitled  to  require  the  covenants  to  be  specifi- 
cally performed.  When  a  tenant  for  life  of 
leasehold  houses  is  allowed  by  the  trustees  to 
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receive  the  rents,  and  the  houses  are  not  kept  in 
a  proper  state  of  repair  according  to  the  cove- 
nants of  the  lease,  the  coart  will,  at  the  instance 
of  one  of  the  trustees,  appoint  a  receiver  of  the 
rents,  for  the  purpose  of  enforcing  the  proper 
repair  of  the  houses.  Fowler^  In  re,  Fowler  v. 
Odell,  16  Ch.  D.  723  ;  44  L.  T.  99 ;  29  W.  R. 
891. 

Power  to  PurehftM  Land — ^Adyaaoe  byTrm- 
tee  of  Part  of  Parckafe-money — Lien.] — Under 
a  marriage  settlement  the  trustees  were  em- 
powered, at  the  request  of  the  husband  and  wife, 
to  invest  the  trust  fund  in  the  purchase  of  real 
estate,  and  to  resell  the  same.  In  exercise  of 
this  power  the  trustees,  at  the  request  of  the 
husband  and  wife,  bought  certain  real  estate  at 
a  price  which  exceeded  the  whole  of  the  trust 
fund,  the  husband  promising  to  provide  the 
balance  out  of  his  own  moneys.  Tne  husband 
could  not  fulfil  his  promise,  and  C.  P.,  one  of 
the  tnistees,  at  the  request  of  the  husband  and 
wife,  borrowed  the  sum  necessary  to  complete 
the  purchase  from  a  bank,  and  deposited  with 
them  the  title-deeds  of  the  estate.  C.  P.  died, 
and  the  husband  was  nnable  to  repay  the  loan. 
In  an  action  brought  by  the  bank  for  an  account 
and  the  realization  of  their  security,  and  for 
administration  of  C.  P.'s  estate  : — Held,  that  the 
trust  estate  was  entitled  to  a  first  charge  upon 
the  real  estate  purchased  for  the  full  amount  of 
the  trust  fund  ;  that,  subject  to  such  charge  the 
estate  of  C.  P.  was  entitled  to  be  indemnified 
out  of  such  real  estate  for  the  amount  borrowed 
by  him,  and  actually  invested  in  or  about  the 
purchase,  and  to  enforce  such  indemnity  by  sale 
of  such  real  estate  without  the  consent  of  the 
husband  and  wife ;  the  bank  being  entitled  to 
stand  in  the  place  of  C.  P.  as  against  the  trust 
estate  for  the  amount  due  to  them.  Pumfrey, 
In  re,  Worcester  City  and  Gninty  Banking 
Company  v.  Blick,  22  Ch.  D.  256  ;  52  L.  J.,  Ch. 
228  ;  48  L.  T.  616  ;  31  \V.  R.  196. 

Employing  Fnndf  in  Ereeting  Bnildings.  ] 


be  paid  out  of  the  proceeds  of  sale  up  to  an 
equality  with  the  executor,  and  that  there  must 
then  be  a  rateable  distribution.    Ih, 

A  trustee,  in  answer  to  a  request  for  money 
by  his  cestui  que  trust,  refused  to  make  any 
further  advances  until  he  had  reduced  a  balance 
found  due  to  him  on  an  account  previously 
stated  between  them,  and  subsequently,  with 
the  acquiescence  of  the  cestui  que  trust,  con- 
tinued in  receipt  of  the  income  of  the  trust  pro- 
perty without  furnishing  any  account,  but,  after 
a  considerable  lapse  of  time,  giving  various  sums 
of  money  to  the  cestui  que  trust : — Held,  that 
there  was  evidence  from  which  it  might  be  in- 
ferred that  the  trustee  had,  with  the  authority 
of  his  cestui  que  trust,  applied  the  income  in 
liquidation  of  the  balance  due  to  himself. 
Stewart  v.  Ctmnick,  5  Ir.  R.,  C.  L.  562. 


Of  Moneys  to  make    good,  Breaeh    of 


— Moneys,  which  under  the  trusts  of  a  will, 
settlement,  or  private  act  of  parliament,  are  to 
be  investe.1  in  the  purchase  of  land  as  well  as 
moneys  to  be  invested  under  the  Settled  Estates 
Act  or  the  Lands  Clauses  Act,  may  be  properly 
employed  in  the  erection  of  new  buildings  on 
land  settled  to  the  same  uses,  provided  the  court 
is  satisfied  that  it  is  beneficial  to  the  estate  ;  but 
repairs  and  permanent  improvements  do  not 
come  within  this  principle.  Drake  v.  Trefuxis^ 
10  L.  R.,  Ch.  364  ;  33  L.  T.  85  ;  23  W.  R.  762. 
See  also  Vyse  v.  Foster,  post,  col.  225. 

Retainer  by,  of  Debts  out  of  Estate.] — A 
trustee  of  an  estate  devised  or  conveyed  to  him 
for  the  purpose  of  paying  debts  has  no  right  of 
retainer  thereout,  whether  he  is  executor  or  not. 
Bain  v.  Sadler,  12  L.  R.,  Eq.  570  ;  40  L.  J.,  Ch. 
791 ;  25  L.  T.  202  ;  19  W.  R.  1077. 

An  executor,  who  was  also  trustee  for  sale  of 
an  estate  for  the  payment  of  debts,  was  a  creditor 
of  his  testator,  who  died  insolvent,  and  had  re- 
ceived personal  estate  which  he  had  retained  in 
part  satisfaction  of  his  debt.  The  real  estate 
was  sold,  a  portion  before  the  time  when  a  cre- 
(litor's  suit  was  instituted,  and  the  remainder 
under  the  decree,  and  the  proceeds  as  to  part 
were  in  the  executor's  hands,  and  the  remainder 
in  court : — Held,  that  the  other  creditors  must , 


Trust  by  defaulting  Cestui  que  trust.]— A  policy 
of  assurance  on  the  life  of  H.  was  taken  in  the 
names  of  trustees  and  a  settlement  was  executed 
by  virtue  of  which  the  bonuses  payable  on  the 
policy  were  to  be  held  upon  trust  for  H.,  and 
the  money  assured,  on  the  trusts  of  the  settle- 
ment. H.  obtained  possession  of  and  misappro- 
priated a  portion  of  the  trust  funds : — Held,  that 
the  trustees  were  not  entitled  as  against  H.'s 
executrix  to  impound  or  retain  the  bonuses  to 
make  good  the  trust  funds  misappropriated  by 
H.,  not  as  being  settled  property,  because  there 
was  a  prior  resulting  trust  of  them  for  H. :  not 
by  way  of  set-off,  because  they  were  not  payable 
till  after  H.'s  death.  Ilallett  v.  Hattett,  13  Ch. 
D.  232  ;  49  L.  J.,  Ch.-ei  ;  41  L.  T.  725  ;  28  W.  R. 
321. 

Interest  on  Sums  Advaneed.] — ^A  trustee  wiU 
be  allowed  interest  upon  money  advanced  by 
him,  and  applied  in  payment  of  his  testator's 
debts,  or  otnerwise  on  account  of  his  personal 
estate.  Fin^h  v.  Pescott,  17  L.  R.,  Bq.  564  ;  43 
L.  J.,  Ch.  728  ;  30  L.  T.  166  ;  22  W.  R.  437. 

The  trustee  of  real  estate,  on  which  a  dwell- 
ing-house was  situate,  who  was  empowered  to 
lay  out  the  rents  in  repairing  the  house,  but  was 
not  empowered  to  borrow  money  for  the  purpose, 
pulled  down  and  rebuilt  the  house,  and  borrowed 
money  at  interest  for  the  purpose,  which  he 
afterwards  repaid  out  of  the  rents : — Held,  that 
his  claim  for  interest  on  the  sum  borrowed  must 
be  disallowed.  Fazakerley  v.  CuUhaw,  24  L.  T. 
773  ;  19  W.  R.  793. 

Bights  of  Defaulting  Trustee.]  —  A  de- 
faulting trustee  cannot  claim,  as  against  his 
cestui  que  trust,  any  bencficiid  interest  in  the 
trust  estate,  even  although  he  may  have  become 
entitled  thereto  derivatively,  for  example,  as 
being  one  of  the  next  of  kin  of  a  cestui  que 
trust  who  has  died  intestate.  Jaeobs  v.  iify- 
lam^e,  17  L.  R.,  Eq.  341  ;  43  L.  J.,  Ch.  280. 

Title-Deed  of  Property  in  Hands  of  Trustee  for 
Ancestor's  Widow— Bight  to  Possession  of,  as 

between  Trustee  and  Heir-at-Law.]— Plaintiff, 
as  heir-at-law  of  C,  sued  defendant  to  recover 
possession  of  a  title-deed  under  the  following 
circumstances:  By  a  conveyance  of  the  12th 
November,  1862,  certain  freehold  property  was 
conveyed  to  C.  in  fee.  On  the  13th  July,  1865, 
C.,  by  an  ante-nuptial  settlement  of  that  date, 
in  consideration  of  his  intended  marriage  with 
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the  defendant's  sister,  charged  the  said  property 
with  the  payment,  after  his  death,  of  a  yearly 
annuity  of  12Z.  to  her  daring  her  life,  and 
secured  the  same  by  a  grant  of  the  said  property 
to  the  defendant,  as  trustee  for  his  sister,  for  a 
term  of  100  years,  with  the  usual  powers  of 
distress  and  entry,  &c.,  in  case  of  the  quarterly 
payments  of  the  annuity  being  in  arrear.  Upon 
the  execution  of  the  settlement  0.  handed  the 
deed  of  conveyance  of  the  12th  November,  1862, 
to  the  defendant  and  said  to  him,  **  You  shall 
have  the  deed  of  the  house  to  hold  in  your  pos- 
session for  the  safety  of  your  sister,"  and  at  the 
same  time  a  written  acknowledgment  of  the 
receipt  of  the  conveyance,  and  an  undertaking 
to  deliver  it  to  C.  or  his  assigns,  on  the  fulfil- 
ment of  the  trusts  of  the  settlement,  was  signed 
by  the  defendant.  The  marriage  took  place,  and 
on  C.'s  subsequent  death,  in  December,  1875,  the 
plaintiff,  as  his  eldest  son  and  heir-at-law, 
brought  an  action  in  the  county  court  against 
defendant  to  recover  possession  of  the  convey- 
ance of  12th  November,  1862.  The  county  court 
judge  held,  in  favour  of  the  plaintiff,  that  he 
was  entitled  to  recover  the  deed  in  question  : — 
Held,  that  the  defendant,  as  trustee  of  the  settle- 
ment, was  entitled  to  retain  possession  of  the 
deed  of  conveyance  in  question  during  the  con- 
tinuance of  the  trusts  of  the  settlement  on  the 
ground  that  it  was  delivered  to  him  by  C,  the 
settlor,  as  a  further  security  for  the  payment  of 
the  annuity,  and  that  the  possession  of  it  enabled 
him  the  better  to  perform  the  trusts  of  the 
settlement  with  the  execution  of  which  he  was 
charged.     Corin,  v.  Thomus^  46  L.  T.  916. 

Bight  to  Sever  Fundi  for  Inyeitment  on  | 
behalf  of  Distinct  Parttei— Indenmity  of  Tros- 
tees  for  Liability  Incurred.] — A  testatrix  di- 
rected her  trustees  to  pay  the  interest  or  annual 
rent  of  2,000Z.  to  Mrs.  A.  during  her  life,  and 
After  her  death  to  divide  that  sum  among  her 
children  ;  and  to  pay  the  interest  or  annual 
rent  of  a  similar  amount  to  Mrs.  B.  in  life-rent, 
with  the  fee  to  her  children.  The  trustees  were 
empowered  by  the  deed  to  realize,  or  to  continue 
to  **  hold  any  or  all  of  such  shares  or  stocks  "  as 
might  belong  to  the  testatrix  at  her  decease, 
"  should  they  consider  it  advisable  or  expedient 
to  do  so,  without  any  personal  responsibility  for 
loss,  if  any,  thereby  sustained  : "  with  power 
also  "to  lend  or  place  out  on  such  securities, 
heritable  or  movable,  as  they  shall  consider 
advantageous,  the  aforesaid  legacies  of  2,000/. 
and  2,0(>5z.  respectively,  the  securities  to  be  con- 
ceived in  favour  of  my  trustees,  and  that  for  the 
purposes  of  this  trust  and  no  otherwise.'*  The 
testatrix  at  her  death  held  850/.  stock  of  an 
unlimited  bank.  The  trustees,  at  the  desire  of 
Mrs.  A.,  and  without  consulting  Mrs.  6.,  set 
2002.  of  this  stock  aside  as  part  of  the  fund 
appropriated  to  Mrs.  A.,  and  realized  the  re- 
mainder. They  afterwards,  on  the  narrative  of 
the  purposes  of  the  trust  deed,  and  of  the  sums 
invested  for  the  two  specific  legacies  of  2,000/., 
and  that  they  had  paid  the  residue,  received 
their  discharge  from  Mrs.  A.  and  Mrs.  B.  State- 
ments and  separate  accounts  of  interest  on  the 
investments  allocated  to  each  were  sent  half- 
yearly  to  Mrs.  A.  and  Mrs.  B.  All  the  invest- 
ments stood  in  the  names  of  the  testatrix's 
trustees.  The  bank  became  insolvent,  and  calls 
were  made  upon  the  trustees  in  respect  of  the 
200/,  stock.    They  sought  to  indemnify  them- 


selves for  payment  of  the  calls  out  of  the  whole 
trust  estate.  Mrs.  B.  objected  to  any  portion  of 
her  legacy  being  taken  : — Held,  that  the  trustees 
had  the  power  to  sever  and  had  severed  the  two 
legacies,  and  had  placed  them  in  separate  in- 
vestments for  behoof  of  the  respective  bene- 
ficiaries, and  therefore  the  trustees  had  no  right 
to  relief  from  the  investments  allotted  to  Mrs.  B. 
and  her  family  for  liabilities  incurred  on  those 
allotted  to  Mrs.  A.  and  her  family.  Garland ^ 
Ex  parte  (10  Ves.  jun.  110)  followed.  Fraser 
or  Mokinso?i  v.  Murdoch^  6  App.  Cas.  856  ;  46 
L.  T.  417  ;  30  W.  R.  162— H.  L.  (Sc). 

Bight  of  Indemnity.]— The  right  of  a  trustee, 
in  whose  name  shares  in  a*  company  in  liquida- 
tion were  standing,  to  an  indemnity  from  his 
cestui  que  trust,  enforced.  Hemviing  v.  Maddick, 
7  L.  R.,  Ch.  395  ;  41  L.  J.,  Ch.  522 ;  26  L.  T.  665 ; 
20  W.  R.  433. 

If  trustees  lending  money  on  mortgage  have 
the  same  solicitor  as  the  mortgagor,  they  must 
take  the  utmost  precaution ;  if  they  trust  im- 
plicitly in  the  solicitor,  however  high  his  reputa- 
tion, they  will  be  held  responsible  for  any  loss 
which  his  fraud  may  occasion.  The  indemnity 
clause  usually  inserted  in  settlements  will  not 
protect  them.  Sutton  v.  WUderg,  12  L.  R.,  Eq. 
373  ;  41  L.  J.,  Ch.  30 ;  25  L.  T.  292 ;  19  W.  R. 
1021. 

It  is  a  general  rule  of  equity  that  when  a 
person  accepts  a  trust  at  the  request  of  another, 
and  that  other  is  a  cestui  que  trust,  the  cestui 
que  trust  is  liable  personally  to  indemnify  the 
trustee  against  all  losses  accruing  in  the  due 
execution  of  the  trust.  Jervis  v.  Wolferstaii,  18 
L.  R.,  Bq.  18  ;  43  L.  J.,  Ch.  809  ;  30  L.  T.  452. 

When  the  loss  in  respect  of  which  such  in- 
demnity is  sought  occurs  after  the  death  of  the 
cestui  que  trust,  the  trustee  is  in  the  position  of 
a  creditor  of  the  cestui  que  trust,  and  entitled  to 
recover  as  a  creditor  from  legatees  to  whom  his 
estate  has  been  paid.    lb. 

J.  and  P.,  at  tne  request  of  a  settlor,  accepted 
transfers  of  shares  in  an  unlimited  company 
upon  trust  for  a  tenant  for  life  and  remainder- 
man. J.  and  P.  were  executors  of  the  will  of 
the  settlor,  and  distributed  the  residue  of  his 
estate.  Subsequently,  in  the  lifetime  of  the 
tenant  for  life,  large  calls  were  made  on  the 
shares,  and  the  remaindermen  under  the  settle- 
ment disclaimed  :  —  Held,  that  J.  and  P.  as 
trustees  were  entitled  to  be  indemnified  against 
the  liability  out  of  the  settlor's  residuary  estate, 
and  to  recover  the  capital  which  they  had  dis- 
tributed among  the  residuary  legatees.    lb. 


Against  future  Liability— Quia  Timet 


Action — Shares  in  Company  in  Liquidation.] — 

A  trustee  held  shares  in  a  company  on  trust  for 
an  adult  cestui  que  trust.  He  had  applied  for 
them  at  the  request  of  the  cestui  que  trust,  who 
paid  the  money  due  to  the  company  on  the 
application  and  allotment.  The  trustee  executed 
a  transfer  of  the  shares  to  the  cestui  que  trust, 
and  the  latter  sent  it  to  the  company  for  regis- 
tration, but  the  directors  refused  to  register  it, 
and  when  an  order  was  made  to  wind  up  the 
company  the  name  of  the  trustee  remained  on 
the  company's  roister  as  the  holder  of  the 
shares.  No  further  call  had  been  made  on  them. 
The  trustee  brought  an  action  against  the  cestui 
que  trust,  claiming  an  indemnity  against  lia- 
bility on  the  shares.    There  was  no  evidence  to 
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shew  whether  calls  were  likely  to  be  made  in 
the  winding-up : — Held,  that  the  action  was  a 
mere  quia  timet  one,  and  that  it  was  premature 
and  could  not  be  maintained.  Lord  Ranelagh 
V.  Jlayet  (1  Vcrn.  189)  not  followed.  Hughes- 
Hallett  Y.  Indian  Main  mot  ?i  Gold  Mines  Com- 
pany, 22  Ch.  D.  661  ;  52  L.  J.,  Ch.  418  ;  48  L.  T. 
107  ;  31  W.  R.  285. 

Bight  to  Seunburiement  for  Money  expended 
on  Settled  Estate.] — A  testator  devised  his 
mansion-house  and  other  real  estate  to  trustees 
for  the  term  of  1,000  years,  upon  certain  trusts, 
and,  subject  thereto,  he  devised  the  same  upon 
legal  limitations,  un^er  which  the  plaintiff  was 
tenant  for  life.  Shortly  after  the  testator's 
death  the  mansion-house  was  burned  down. 
The  sole  acting  trustee  had  expended,  in  addi- 
tion to  insurance  moneys,  a  sum  of  2,000Z.  in 
rebuilding  the  mansion-house,  which  amount  he 
had  borrowed  on  his  own  personal  security  and 
on  a  chaige  of  the  estate.  It  was  admitted 
that  this  expenditure  was  very  beneficial  to  the 


whose  estate  is  being  administered.  Oumey  v. 
Gurney,  48  L.  T.  529. 

Held,  accordingly,  that  the  plaintiff  could  not 
be  allowed  to  retain  her  costs  of  the  action  as 
against  the  cestuis  que  trustent,  though  she  was. 
entitled  to  her  costs,  charges,  and  expenses  as 
trustee  other  than  those  of  the  action.    Ih, 

Bight  to  Cofte  where  Settlement  Set  Ajdde.1 — 

Where  a  settlement  is  set  aside,  the  trustee  has 
no  claim  to  his  costs  as  a  matter  of  rights 
there  being  no  contract  in  existence.  Dtttton 
v.  Thompson,  23  Ch.  D.  278  ;  52  L.  J.,  Ch.  661  ; 
49  L.  T.  109  ;  31  VV.  R.  596--C.  A. 

Bight  to  CoBts  generally.] — See  post,  col.  240. 

Sanotion  of  Agreement  by  Court]— Part  of 
the  property  of  a  testator  consisted  of  a  cotton 
mill  which  he  directed  his  trustees  not  to  sell, 
nor  to  work  themselves,  but  to  let.  The  will 
also  contained  a  direction  to  the  trustees  not  to 
lend  any  of  the  personal  estate  on  mortgage, 
and  prescribed  certain  strict  modes  of  invest- 


^tate,  and  that  the  value  therwf  was  increased.  ^^^^  ^^^  ^.^^ton  mill  being  out  of  repair 
There  were  m  court  sums  of  consols,  arising .  ^^,^^  ^^j^  be  let  as  it  then  stood ;  the  trustees, 
from  the  sale  of  part  of  the  estate,  and  such  therefore,  entered  into  a  provisional  agreement 
funds  were  liable  to  be  reinvested  m  land.  By  |  ^i^^  a  firm  of  cotton  spinners,  by  wtich  the 
the  decree  in  the  action  an  inquiry  had  been  i^^ter  agreed  to  take  a  lease  of  the  miU  for 
direct^  as  to  what  sum  was  necessa^  to  com- 1  twenty-one  years,  and  to  spend  large  sums  of 
plete  the  restoration  of  the  mansion-house,  and  ^^^^^  j^  machinery  and  repairs,  provided  the 
Low  the  same  ought  to  be  raised,  but  no  formal  ^rust^  advanced  to  them,  Sn  the  security  of 
Older  was  made  sanctioning  the  raising  of  a  loan  ^he  machinery,  rather  more  than  half  the  sum 
for  the  purpose.  A  petition  was  printed  by  required  for  such  machinery  and  repairs,  and 
the  personal  representotive  of  the  trus^^  spent  a  considerable  sum  in  the  erection 

that  the  funds  m  court  might  be  sold  and  that  ^^  ^^eam  boilere  and  other  landlord's  fixtures, 
such  further  sum  as,  with  theproceeds  of  such  ^nder  the  terms  of  the  wUl  the  trustees  could 
sale,  would  make  up  the  2,000/.  borrowed  by  i  ^^^  j    ^^^  ^^^^  proposals;  but,  upon  it 

the  trustee,  might  be  raised  by  mortgage  or  |  y^^  ^i^/^  ^^^^  ^hat  suchan  arrang^ent 
sale  of  the  settl«i  estate  m  order  to  enable  such  i  ^^^^f^  y^  ^^^^  beneficial  to  the  trust  estate, 
loan  to  be  repaid  :--Held,  that  the  court  had  no   ^^^  ^^  ^^^  ^^^^^  j^.  ^^  ^ot  unusual  for  lessors 


jurisdiction  to  order  a  mortgage  or  sale  of  the 
settled  estate,  or  to  authorize  the  expenditure 
for  the  proposed  purpose,  even  of  moneys  which 
were  subject  to  a  trust  for  reinvestment  in 
land  ;  but  it  appearing  that  the  estate  had  been 
benefited  by  the  outlay  of  the  trustee  to  the  full 
amount  of  the  funds  in  court,  and  that  the 
outlay  had  been  bon&  fide  made  under  the  im- 
pression that  it  would  be  repaid  out  of  the 
estate,  the  court  would,  although  considering 
the  conduct  of  the  trustee  irregular,  order  that 
he  should  be  recouped  his  outlay  to  the  extent 
of  the  funds  in  court,  but  no  further.  Jesse  v. 
Lloyd,  48  L.  T.  656. 

Bight  of  Tnutee's  Execator  to  Costs  oat  of 

Aieete.] — The  trustee  of  a  marriage  settlement 
invested  the  trust  moneys,  with  the  consent  of 
the  husband,  who  had  a  life  interest  under  the 
settlement,  in  an  unauthorized  security.  On 
the  trustee's  death,  his  widow,  as  his  adminis- 
tratrix, became  trustee,  and,  on  ascertaining 
that  the  settlement  fund  was  in  great  danger  of 
being  lost,  instituted  an  action  for  administra- 
tion of  the  trusts  of  the  settlement,  under  which 
the  greater  part  of  the  trust  fund  was  recovered. 
It  was  contended,  on  the  authority  of  Ilaldenby 
v.  Spofforth  (9  Beav.  195),  that  the  plaintiff  was 
entitled  to  her  costs  of  the  action : — Held,  that 
that  case  must  be  understood  to  decide  that 
the  representative  of  a  de&ulting  executor  is 
entitled  to  costs  out  of  the  executor's  assets, 
not  out  of  the  assets  of  the  original  testator 


in  similar  cases  to  enter  into,  the  court  sanc- 
tioned the  agreement,  and  directed  the  costs  of 
all  parties  to  the  application  to  come  out  of  the 
testator's  residuary  personal  estate.  Lee,  In  re, 
32  L.  T.  298. 

Applying  Fnnd  for  Maintenance  of  Infiuit.] 
— Trustees  may,  under  23  &  24  Vict.  c.  146,  s. 
26,  apply  for  or  towards  the  maintenance  of  an 
infant  the  income  of  property  held  on  trust  for 
the  infant  contingently  on  attaining  the  age 
of  twenty-one  years.  Cotton,  In  re,  1  Ch.  1). 
232  ;  45  L.  J.,  Ch.  201  ;  33  L.  T.  720  ;  24  W.  R. 
243. 

Though  23  k  24  Vict.  c.  145  (Lord  Cranworth's 
Act),  s.  26,  enables  trustees  to  apply  for  an  in- 
fant's maintenance  out  of  income  to  which  the 
infant  is  contingently  entitled,  it  does  not  enable 
them  so  to  apply  income  to  which  the  infant 
never  can  become  entitled  at  all.  George,  In  re^ 
47  L.  J.,  Ch.  118 ;  26  W.  R.  65— C.  A. 

A  father,  by  will,  gave  real  estate  to  his 
daughter  for  life,  with  remainders  in  tail,  and 
gave  her  power  to  appoint  a  life  estate  to  any 
husband  sne  might  marry,  and  he  bequeathed 
his  residuary  personal  estate  upon  corresponding 
trusts,  but  directed  that  the  income  of  it  should 
not  vest  in  any  child  presumptively  entitled  to 
it,  but  should  be  applied  in  the  maintenance  of 
such  child.  The  daughter  married  and  had  four 
children,  and  after  appointing  a  life  estate  in  the 
property  to  her  husoand,  she  and  her  husband 
appointed  the  whole  (subject  to  their  life  estates) 
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in  trust  for  their  children.  The  sum  was  large  to 
which  each  child  would  be  entitled  on  the  death 
of  the  parents.  The  mother  died,  and  the  hus- 
band disposed  of  his  life  estate  so  that  he  derived 
no  income  from  it,  and  the  children  could  not  be 
maintained  in  a  manner  consonant  with  their  ex- 
pectations. The  court  sanctioned  a  scheme  for 
raising  600L  a-year  for  their  maintenance.  De 
Witte  V.  Palin,  14  L.  R.,  Eq.  251 ;  26  L.  T.  825  ; 
20  W.  R.  858.  See  also  Davey  v.  Wardj  Hodge, 
In  re^pogt,  col.  215. 

Powen  of  Court  to  Sanction  Compromiie — 
Married  Woman.] — The  court  has  jurisdiction  to 
sanction  on  behalf  of  a  married  woman  a  com- 
promise  of  a  suit  to  make  a  trustee  liable  for  a 
breach  of  trust  in  relation  to  a  fund  in  which  she 
has  a  reversionary  interest.  Wall  v.  Rogers, 
Wall  V.  Ogle,  9  L.  R.,  Eq.  68  ;  39  L.  J.,  Ch.  204, 
381  ;  21  L.  T.  654. 

Sight  to  Bemnneration.] — A  trustee  acting  as 
solicitor  in  the  trust  matters  is  merely  entitled 
to  costs  out  of  pocket.  The  rule  is  not  inflexible ; 
and  compensation  may,  in  special  cases,  be  made 
to  him,  tinder  the  authority  of  the  court,  by 
a  fixed  allowance,  but  not  by  allowing  him  to 
make  the  usual  professional  chaiges.  Bainhrigge 
V.  Blair,  8  Beav.  588  ;  9  Jur.  7C5. 

Trustees  can  only  be  allowed  costs  out  of  pocket 
for  professional  business  transacted  by  a  firm, 
one  of  whom  is  a  trustee,  though  the  business  is 
done  by  one  of  the  partners  who  is  not  a  trustee. 
Chrittophers  v.  Wtiitc,  10  Beav.  523. 

A.  assigned  to  B.  timber  and  stock  in  trade, 
upon  trust  to  sell  and  apply  the  money  arising 
from  the  sale  in  payiog  the  expenses  of  prepar- 
ing for,  making,  and  completing  such  sale  or 
sales,  *' including  the  usual  auctioneer's  com- 
mission, and  otherwise  incidental  to  the  afore- 
said trusts."'  B.  was  auctioneer,  and  had  been 
employed  as  such  by  A. : — Held,  that  the  words 
appeared  to  have  been  inserted  to  provide  for  B. 
being  employed  in  the  sale,  and  that  B.  was 
entitled  to  charge  his  commission.  Dauglas  v. 
Arohbutt,  2  De  G.  &  J.  148  ;  27  L.  J.,  Ch.  271 ; 
4  Jur.,  N.  S.  315. 

A  trustee  has  no  right  to  exact  or  charge  any 
remuneration  or  bonus  in  respect  of  great  advan- 
tages accrued  to  the  cestui  que  trust  from  services 
incident  to  the  performance  of  the  duties  imposed 
by  the  deed  or  trust.  Barrett  v.  Hartley,  2  L.  R., 
Eq.  789  ;  12  Jur.,  N.  S.  426  ;  14  L.  T.  474. 

Biieretionary  Powen — Generally.] — By  a  will 
a  sum  was  given  to  two  trustees  on  trust  to  pay 
the  income  to  C.  for  his  life,  with  a  gift  over  of 
the  principal  on  his  death  ;  but  the  trustees  had 
a  discretionary  power  to  purchase  with  the  prin- 
cipal an  irredeemable  annuity  for  the  life  of  C. 
for  his  boiefit.  The  trustees  did  not  purchase 
an  annuity,  but  one  of  them  paid  to  C.  during 
his  life,  from  time  to  time,  various  small  sums, 
amounting  in  the  aggregate  to  more  than  the 
total  income,  but  leas  than  the  principal: — 
Held,  that  this  was  a  proper  exercise  of  the  dis- 
cretionary power.  Messena  v.  Oarr,  9  L.  R.,  Eq. 
260  ;  39  L.  J.,  Ch.  216  ;  22  L.  T.  3 ;  18  W.  R.  415. 

A  power  in  a  settlement  to  withdraw  funds 
and  lay  them  out  in  the  purchase  of  a  trade  for 
the  benefit  of  the  husband  and  wife  may  be 
exercised  i^Eter  the  death  of  one  of  them  for  the 
benefit  of  the  survivor  alone.  Doorly  v.  Arnold, 
18  W.  R.  540. 


In  exercising  it  the  trustees  ought  to  see  that . 
a  purchase  is  bon&  fide  made,  but  they  need  not 
inquire  into  the  value  of  the  property  or  expe- 
diency of  the  purchase.    Ih, 

A  father  gave  his  property  to  trustees  on  trust 
during  the  life  of  his  son  to  pay,  apply,  and  dis- 
pose of  the  annual  produce  of  a  portion  of  it  for 
the  maintenance  and  support  of  his  son  and  his 
present  or  any  future  wife,  and  the  maintenance,, 
education,  and  support  of  their  children,  or  any 
or  either  of  them  his  son  and  his  wife  and  chil> 
dren,  in  such  manner  and  such  proportions  as  the 
trustees  should  in  their  discretion  think  fit  and 
proper,  without  being  answerable  or  accountable 
to  any  person  for  the  way  in  which  they  should 
apply  the  same  ;  and,  after  the  death  of  his  son,, 
to  pay  and  apply  the  annual  proceeds  in  like 
manner  unto  and  for  the  benefit  of  any  widow 
for  life,  and  any  children  until  they  should  attain 
twenty-one  or  marry,  and  subject  to  those  trusts 
in  trust  for  the  children.  The  son  died  in  1849, 
leaving  a  wife  and  six  children,  the  youngest  of 
whom  attained  twenty-one  in  1870.  In  1851  the 
widow  married  again.  The  settlement  made  on 
the  marriage  did  not  comprise  the  above  annual 
proceeds,  and  the  trustees  continued  to  pay  them 
to  the  wife  as  part  of  her  separate  estate  and  on 
her  separate  receipt.  The  second  husband,  who 
was  living  apart  from  his  wife,  claimed  to  be 
entitled  to  the  income  during  her  life  : — Held,, 
that  the  trustees  had  a  discretion  to  pay  the  wife 
the  income  for  her  separate  use.  Austin  v^ 
Austin,  Austin  v.  Boyce,  4  Ch.  D.  233  ;  46  L.  J., 
Ch.  92  ;  36  L.  T.  96  ;  25  W.  R.  346. 

A  testator  devised  his  real  and  personal  estate 
to  trustees  upon  trust,  that  a  piece  of  land,  part 
of  his  real  estate,  might  be  absolutely  sold  as. 
soon  as  conveniently  might  be  after  his  death, 
in  such  mode  as  his  trustees  should  decide  upon,, 
but  in  case  it  should  so  happen  that  at  that  time 
the  complying  with  his  will  in  that  particular 
would  be  a  sacrifice  of  property,  then  it  was  his 
will  that  the  piece  of  land  should  not  be  dis> 
posed  of  until  such  time  as  his  trustees  should 
judge  most  beneficial  for  his  estate  ;  and  when 
all  his  children  attained  the  age  of  twenty-one,, 
then  he  devised  his  real  and  personal  estate  to 
his  children  equally  as  tenants  in  common.  All 
the  children  attained  the  age  of  twenty-one. 
The  trustees  did  not  sell  the  piece  of  land : — 
Held,  that  the  trustees  had  a  discretionary  power* 
and  not  a  trust  for  sale,  and  that  there  was  no 
constructive  conversion  of  the  piece  of  land ; 
and  that,  consequently,  the  heir-at-law  and  not 
the  next  of  kin  of  a  deceased  child  was  entitled 
to  the  share  of  such  child.  Glover  v.  Hcelis,  32 
L.  T.  534  ;  23  W.  R.  677. 

When  a  residue  comprising  leaseholds,  free- 
holds and  other  property  is  devised  in  strict 
settlement,  and  a  direction  is  given  to  the  trus- 
tees to  sell  so  much  and  such  part  as,  in  their 
sole  discretion,  they  may  think  necessary  for  the 
purpose  of  paying  all  the  testator's  debts,  a  pre- 
sumption is  raised  against  the  conversion  of  such 
parts  as  the  trustees  may  not  think  necessary  to- 
sell  for  the  purpose  mentioned,  and  the  court 
will  not  interfere  with  the  discretion  of  the 
trustees.  North'  Western  Railtcay  Cantpany,  In 
re,  19  W.  R.  220. 

Jnriidiotion  of  Court  to  Interfere  with 

Biseretion  of  Tnutees.] — ^Where  absolute  dis-r 
cretion  has  been  given  to  trustees  as  to  the  exer- 
cise of  a  power,  the  court  will  not  compel  them. 
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to  exercise  it,  but  if  they  propose  to  exercise  it, 
the  court  will  see  that  they  do  not  exercise  it 
improperly  or  unreasonably.  Where  the  power 
is  coupled  with  a  trust  or  duty  the  court  will 
•enforce  the  proper  and  timely  exercise  of  the 
power,  but  will  not  interfere  with  the  discretion 
■of  the  trustees  as  to  the  particular  time  or  man- 
ner of  their  bon&  fide  exercise  of  it.  Tempent  v. 
Camoys  (Lord)  (No.  2),  21  Ch.  D.  571  ;  51  L.  J., 
Ch.  785  ;  48  L,  T.  13  ;  31  W.  R.  326— C.  A. 

Where  in  a  marriage  settlement  the  trustees 
had  power  to  apply  the  income  of  the  settled 
fund  for  the  benefit  of  the  husband  and  wife 
And  their  children  as  they  should  *'  in  their  un- 
ison trolled  and  irresponsible  discretion  think 
proper,"  the  court,  while  expressing  an  opinion 
that  the  trustees  were  not  acting  judiciously, 
■declined  to  interfere  with  their  discretion,  there 
being  no  proof  of  mala  fides.  Tabor  v.  Brooks, 
10  Oh.  D.  273  ;  48  L.  J.,  Ch.  130  ;  39  L.  T.  528. 

A  complete  miscarriage  in  the  exercise  of  a 
discretionary  power  on  the  part  of  trustees  puts 
the  subject-matter  of  the  trust  just  as  much  under 
the  cognizance  of  the  court  as  if  such  discretion 
had  been  fraudulently  exercised.  FeWiam  v. 
Turner,  23  L.  T.  345. 

Where  there  is  an  express  direction  to  accu- 
mulate trust  property,  and  the  accumulation 
is  not  made,  the  trustees  are  liable  to  account 
upon  the  footing  of  yearly  or  half-yearly  rests. 
Ih, 

The  court  will  control  the  discretion  reposed  in 
trustees  by  the  provisions  of  a  will  when  such  dis- 
cretion is  dishonestly  or  improperly  exercised. 
Datey  v.  Ward,  Hodge,  In  re,  7  Ch.  D.  754  ;  47 
L.  J.,  Ch.  335  ;  26  W.  R.  390. 

Where,  by  will  of  a  testator,  the  amount  of 
income  to  be  applied  for  maintenance  of  infant 
■children  is  left  to  the  discretion  of  trustees,  but 
in  the  opinion  of  the  court  that  discretion  is  not 
properly  exercised,  the  court  will  in  a  proper 
«uit  control  that  discretion,  and  order  the  whole 
of  the  income  to  be  allowed  for  maintenance, 
if,  in  the  opinion  of  the  court,  having  regard  to 
all  the  circumstances  of  the  case,  that  course 
will  be  most  for  the  benefit  of  the  in&nts.     lb. 

After  a  decree  in  a  suit  for  administration  of 
trust  funds  the  court  will  not  without  reason 
control  a  discretionaiy  power  given  to  the  trus- 
tees by  the  instrument  creating  the  trust.  Brophy 
V.  Bellamy,  8  L.  R.,  Ch.  798  ;  43  L.  J.,  Ch.  183  ; 
29  L.  T.  380. 


Powers  of  Leaiing.  ]  — A  testator  gave  to  his 


trustees  a  special  power  oi  leasing  at  their  abso- 
lute discretion  ;  which  formed  part  of  a  special 
scheme  of  management  of  his  mansion  house 
and  estate  for  a  limited  period : — Held,  in  a  suit 
for  the  execution  of  the  trusts  of  the  will,  that 
the  court  would  compel  the  trustees  to  exercise 
the  power  of  leasing.  Tempest  v.  Camoys  (^Lord") 
(No.  1),  21  Ch.  D.  576,  n. 


When  Tnutees  differ.] — ^Under  a  settle- 


ment discretionary  power  over  a  fund  of  5002.  a 
year  was  given  to  two  trustees  upon  trust,  to 
apply  it  to  the  maintenance  of  an  infant,  or  else 
in  their  discretion  to  accumulate  it,  and  if  the 
trustees  did  not  apply  the  fund  to  either  of  these 
objects  it  was  to  be  paid  to  Mrs.  W.  They  both 
agreed  the  fund  was  not  required  for  main- 
tenance, but  differed  in  the  question  of  accumu- 
lation :  —  Held,  that  as  the  maintenance  was 
amply  provided  for,  and  the  court  in  the  exer- 


cise of  its  discretion  on  the  point,  when  the 
trustees  differed,  thought  the  accumulation 
unnecessary,  Mrs.  W:was  entitled  to  the  fund 
until  further  order.  Windham  v.  Cooper,  24  L. 
T.  793. 

A  testator  gave  his  trustees  a  power,  to  be 
exercised  at  their  absolute  discretion,  of  selling 
real  estates,  with  a  declaration  that  the  proceeds 
should  be  ^plied,  at  the  like  discretion,  in  the 
purchase  oi  other  real  estates.  He  also  gave 
them  power  at  their  absolute  discretion  to  raise 
money  by  mortgage  for  the  purchase  of  real 
estates.  A  suit  having  been  instituted  for  the 
execution  of  the  trusts  of  the  will,  and  a  sum  of 
money,  the  proceeds  of  the  sale  of  real  estate, 
having  been  paid  into  court,  one  of  the  trustees 
proposed  to  purchase  a  large  estate  and  to  apply 
the  fund  in  court  in  part-payment  of  the  pur- 
chase-money, and  to  raise  the  remainder  of  the 
purchase-money  by  mortgage  of  the  purchased 
estate.  The  other  trustee  refused  to  concur  in 
the  purchase  : — Held,  that  the  court  could  not 
control  the  dissentient  trustee  in  the  exercise  of 
his  discretion  in  refusing  to  make  the  purchase, 
or  in  refusing  to  exercise  his  power  of  raising 
money  by  mortgage  for  the  proposed  purpose. 
lb. 


203. 


In  Admisletering  Estate.] — See  ante,  col. 

When  not  exercised. ]— A  husband  gave 

his  property  to  trustees  for  his  wife  for  life,  and 
at  her  death  he  directed  his  trustees  to  pay  1,000Z. 
equally  between  and  among  such  ten  of  the 
children  and  grandchildren  and  other  descen- 
dants of  W.  B.  and  H.  B.,  as  his  trustees  should, 
in  their  uncontrolled  discretion,  after  inquiry, 
judge  most  to  require  the  benefit  of  such  a 
bequest  The  trustees  died  without  making  a 
selection.  There  were  no  descendants  of  W.  B., 
and  at  the  death  of  the  testator's  widow  there 
were  only  six  descendants  of  H.  B.  living  : 
— Held,  that  the  sum  was  divisible  amongst 
them.  Carthew  v.  Enraght,  26  L.  T.  834;  20 
W.  R.  743. 

Abandoning.]  —  A  trustee  having    a 

discretionary  power  as  to  the  application  of  a 
trust  fund,  does  not  necessarily  abandon  it  by 
paying  the  trust  fund  into  court.  Landon,  In 
re,  40  L.  J.,  Ch.  370. 

Termination  of.] — ^A  discretionary  power 

of  sale  held  not  to  have  been  put  an  end  to  during 
the  life  of  the  tenant  for  life  by  the  fact  that  all 
the  reversioners  had  acquired  vested  interests  in 
their  sharea  Biggs  v.  Peacock,  20  Ch.  D.  200  ; 
61  L.  J.,  Ch.  555  ;  46  L.  T.  682  ;  30  W.  R.  605. 
Affirmed,  22  Ch.  D.  284  ;  52  L.  J.,  Ch.  1 ;  47  L.  T. 
341;  31  W.  R.  148— C.A. 

Under   Advioe   of  Court  —  Payment   of 

Money  to  Woman  past  Child-bearing.  ] — ^A  woman 
aged  fifty-two,  who  had  been  a  widow  for  twenty- 
four  years,  was  absolutely  entitled  in  default  of 
children  to  a  fund  in  the  hands  of  trustees  : — 
Held,  on  petition  for  advice,  that  the  trustees 
were  justified  in  paying  it  over  to  her.  Taylor's 
Settlcmc7it  Trusts,  In  re,  43  L.  T.  795 ;  29  W.  R. 
350. 


Power  of  Conversion — ^Right  of  Tenant  for 

Life  before  ConTorsion.] — ^A  discretionary  power 
to  convert,  if  and  when  the  trustees  shall  think 
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fit,  entitles  the  tenant  for  life  to  the  enjoyment 
of  the  leasehold  property  in  specie  in  the  mean- 
time. Where  a  full  discretion  is  by  the  will 
given  to  the  trustees,  the  rule  in  Howe  v.  Earl  of 
Dartmouth  (7  Vcs.  137)  is  not  applicable,  and 
the  court  will  not  interfere.  Leonard^  In  rr, 
Theobald  v.  King,  43  L.  T.  664  ;  29  W.  R.  234. 

2.  Dealings  and  Transactions  with 
Cestui  que  Tbust. 

General  Bnlef .]— A  trustee  is  bound  not  to  do 
anything  which  can  place  him  in  a  position  in- 
consistent with  the  interests  of  the  trust,  or 
which  can  hare  a  tendency  to  interfere  with  his 
duty  in  discharging  it.  Neither  the  trustee  nor 
his  representative  can  be  allowed  to  retain  an 
advantage  acquired  in  violation  of  this  rule. 
Hamilton  v.  Wright,  9  C.  &  F.  111. 

A  person  who  has  accepted  property    as  a 
trustee,  and  held  it  as  such,  is  not  at  liberty  to 
dispute  the  title  of  his  cestui  que  trust,  though  ' 
that  title  may  be  doubtful.    Neligan  y.  Roche,  7 
Ir.  B.,  Eq.  332. 

If  a  trustee  has  a  power  or  a  trust  to  sell  pro- 
perty, he  must  bonft  fide  have  some  one  to  deal 
with  in  the  sale  of  it.  ZewU  v.  Hillman,  3  H. 
L.  Gas.  607. 

If  an  attorney  or  an  agent  can  shew  he  is  en- 
titled to  purchase  property,  notwithstanding  his 
character  of  attorney  or  agent,  yet  if,  inste»i  of 
openly  purchasing  it,  he  purchases  it  in  the  name 
of  a  third  person,  as  his  trustee  or  agent,  without 
disclosing  the  fact,  such  purchase  is  void.    lb, 

Coxifliotiiig  Interests  —  Benefits  aoqnired  by 
Trostees  transferred  to  Trost  Estate.] — A  trustee 
will  not  be  permitted  to  place  himself  in  a  posi- 
tion in  which  his  personal  interests  will  conflict 
with  those  of  the  trust ;  and  if  he  does  place 
himself  in  such  a  position,  and  acquires  benefits 
from  so  doing,  those  benefits  will  be  transferred 
to  the  trust  estate.  Bennett  v.  Oa^Ught  aiid 
Coke  Company,  52  L.  J.,  Ch.  98  ;  48  L.  T.  166. 

On  the  insolvency  of  a  person  who  had  a 
lucrative  agency  agreement  with  a  gas  company 
for  the  sale  by  him,  at  a  commission,  of  their 
sulphate  of  ammonia,  the  company  renewed  the 
agency  agreement  for  a  limited  period  to  two  of 
the  trustees  of  the  insolvent's  estate  appointed 
by  a  creditors'  trust  deed  for  the  benefit  of  the 
estate.  Before  the  expiration  of  that  agreement 
and  the  winding-up  of  the  trust,  one  of  those 
two  trustees  obtained  for  his  firm  from  the 
company  a  fresh  agency  agreement,  to  commence 
from  the  expiration  of  that  agreement,  and  to  be 
on  less  lucrative,  though  stUI  beneficial,  terms  : 
— Held,  that  the  trustee  was  not  at  liberty,  by 
obtaining  a  fresh  agreement  for  the  benefit  of 
his  own  firm,  to  render  it  contrary  to  his  own 
interest  to  press  for  a  renewal  of  the  old  agree- 
ment, or  a  grant  of  a  new  one,  for  the  benefit  of 
the  trust  estate,  and  t^t  the  interest  of  the 
trustee  under  the  fresh  agreement  must  be  trans- 
ferred to  ithe  trust  estate.  Hamilton  v.  Wright 
(9  01.  &  F.  Ill)  followed.     lb. 

It  is  a  rule  of  universal  application  that  no 
trustee  shall  be  allowed  to  enter  into  engage- 
ments in  which  he  has  or  can  have  a  personal 
interest  conflicting,  or  which  may  possibly  con- 
flict, with  the  interests  of  those  whom  he  is 
bound  by  fiduciary  duty  to  protect.  So  strictly 
is  this  principle  adhered  to,  that  no  question  is 
allowed  to  be  raised  as  to  the  fairness  or  unfair- 


ness of  the  transaction  ;  for  it  is  enough  that 
the  parties  interested  object.  Aberdeen  Mail  way 
Comjmny  v.  Blaikie,  1  Macq.  H.  L.  Gas.  461  ;  2 
Eq.  B.  1281. 

It  may  be  that  the  terms  on  which  a  trustee 
has  attempted  to  deal  with  the  trust  estate  are 
as  good  as  could  have  been  obtained  from  any 
other  quarter,  they  may  even  be  better,  but  so 
inflexible  is  the  rule,  that  no  inquiry  into  that 
matter  is  permitted.    lb. 

It  makes  no  difference  whether  the  contract 
relates  to  real  estate,  or  personalty,  or  mercan- 
tile transactions ;  the  disability  arising,  not 
from  the  subject-matter  of  the  contract,  but  from 
the  fiduciary  character  of  the  contracting  party. 
lb. 

The  law  of  Scotland  and  the  law  of  England 
are  the  same  upon  these  points,  both  coming  from 
the  Boman  law  itself,  bottomed  in  the  plainest 
maxims  of  good  sense  and  equity.    lb. 

The  rules  which  govern  fiduciaiy  relations  are 
equitable  rules,  unknown  to  the  courts  of  common 
law.  Gonsequently,  in  a  case  properly  determin- 
able by  these  equitable  rules,  the  decision  of  a 
court  of  common  law,  when  opposed  to  them, 
must  be  disregarded.    lb. 

Legal  Title.] — A  cestui  que  trust  of  an  an- 
nuity, secured  by  a  term  in  an  estate,  filed  a  bill 
against  the  trustee  of  the  term  and  the  purchaser 
for  value  of  the  estate,  praying  that  the  trusts  of 
the  term  might  be  administered.  The  purchaser, 
who  was  in  possession  of  the  estate,  had  no  notice 
of  the  term,  or  of  any  interest  of  the  cestui  que 
trust  in  the  estate,  and  denied  the  existence  of 
any  term  in  the  trustee: — Held,  that  until  the 
trustee  had  established  his  right  to  the  term  at 
law,  the  cestui  que  trust  could  have  no  such  relief 
as  prayed  in  equity.  Clemoto  v.  Oeach,  6  L.  B., 
Oh.  147  ;  40  L.  J.,  Ch.  44  ;  19  W.  B.  53. 

The  tendency  of  modem  legislation  being  to 
prevent  unnecessary  litigation,  and  to  enable  the 
tribunal  which  has  been  first  applied  to  for 
redress  to  dispose  of  the  case  when  possible, 
courts  of  equity  may  now  determine  legal  rights 
where  equitable  relief  is  consequent  upon,  or 
ancillary  to,  their  establishment :  and  in  such 
instances  (unless  the  balance  of  convenience  is 
otherwise)  a  plaintiff  having  a  reasonably  clear 
legal  title  need  not  first  establish  his  right  by  an 
action.    Mulville  v.  Ihllon,  6  Ir.  B.,  Eq.  458. 

As  to  Profits  made  by  Trostee.] — It  is  an 

established  rule  that  a  solicitor  shall  not,  in  any 
way  whatever,  in  respect  of  any  transactions  in 
the  relation  between  himself  and  his  client,  make 
gain  to  himself  at  the  expense  of  his  client, 
beyond  the  amount  of  his  ]ust  and  fair  profes- 
sional remuneration.  Tyrrell  v.  Bank  of  London, 
10  H.  L.  Gas.  26  ;  31  L.  J.,  Oh.  369  ;  8  Jur.,  N.  S. 
849. 

A  solicitor  had  a  private  arrangement  with  B., 
by  which  he  was  to  receive  from  B.  a  share  in 
property  belonging  to  B.,  and  to  share  the  profit 
to  be  obtained  from  the  sale  of  that  property.  In 
his  cQiaracter  of  solicitor,  he  acted  for  clients  (a 
banking  company)  in  the  purchase  of  the  larger 
portion  of  that  property,  never  communicating 
to  his  clients  the  &ct  of  his  having  an  interest  in 
it :— Held,  that  he  was  to  be  treated  as  a  trustee 
for  his  clients  in  respect  of  his  share  of  so  much 
of  the  property  as  they  had  actually  purchased. 
lb. 

And  having  made  a  large  profit  on  the  sale,  he 
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was  ordered  to  pay  back  the  amount  of  this  profit 
-with  the  fall  amount  of  interest  given  in  cases  of 
■a  breach  of  trust,  namely,  five  per  cent.   Ih, 

Nothing  can  be  better  settled,  or  more  in  con- 
formity with  the  dictates  of  justice,  than  the  rule, 
that  persons  standing  in  the  situation  of  trustees 
or  of  agents  must  account  to  their  principals  or 
cestuis  que  trustent  for  all  the  benefits  which  they 
themselves  obtain  by  virtue  of  that  character  or 
relation.  Williams  v.  Stevens^  1  L.  R.,  P.  C.  362  ; 
36  L.  J.,  P.  C.  21  ;  12  Jur.,  N.  S.  952  ;  15  W.  R. 
409 ;  4  Moore,  P.  C.  C,  N.  S.  235. 

Purchaf ing  firom  Cestai  que  Trust.  ] — ^When  a 
trustee  purchases  of  his  cestui  que  trust,  the  onus 
of  proving  the  fairness  of  the  transaction  is  not 
shifted  by  the  fact  that  the  vendor  is  a  co-trustee. 
Gray  v.  Warner,  16  L.  R.,  Eq.  577 ;  42  L.  J., 
Ch.  556  ;  28  L.  T.  835  ;  21  W.  R.  808. 

Trustees  of  the  marriage  settlement  of  H.'s 
wife,  purchased  at  his  instigation  real  estate  of 
which  he  was  sole  trustee  for  sale.  He  was  em- 
ployed as  solicitor  in  the  purchase,  and  advanced 
some  of  the  purchase-money.  H.'s  cestuis  que 
trustent  disputed  the  sale : — Held,  that  the  sale 
was  not  impeachable.  Hichley  v.  Hiekley,  2  Ch. 
D.  190 ;  45  L.  J.,  Ch.  401  ;  34  L.  T.  441  ;  24 
W.  R.  604. 

There  is  no  rule  that  a  trustee  to  sell  cannot  be 
the  purchaser  ;  but  however  fair  the  transaction, 
it  must  be  subject  to  an  option  in  the  cestui  que 
trust,  if  he  comes  in  a  reasonable  time,  to  have  a 
resale,  unless  the  trustee,  to  prevent  that,  pur- 
•chases  under  an  application  to  the  court.  Camp- 
bell V.  Walker  J  5  Ves.  678. 

To  set  aside  a  purchase  by  a  trustee  of  the 
trust  property,  it  is  not  necessary  to  shew  that  he 
has  made  an  advantage.  Jamais,  Ex  parte,  8  Ves. 
348. 

The  principle  against  purchases  by  trustees  of 
the  trust  property  is  most  strictly  applicable  to 
assignees  m  bankruptcy  and  their  agents.    Ih, 

The  employment  of  counsel  as  confidential 
legal  adviser  disables  him  from  purchasing  for 
his  own  benefit  charges  on  his  client's  esUites, 
without  his  permission  ;  and  although  the  con- 
fidential employment  ceases,  the  disability  con- 
tinues as  long  as  the  reasons  on  which  it  is 
founded  continue  to  operate.     Carter  v.  Palm-er, 

5  C.  &  F.  657. 

The  rule  that  a  trustee  cannot  purchase  from 
his  cestui  que  trast,  does  not  extend  to  a  pur- 
chase by  a  mortgagee  from  his  mortgagor. 
Knight  v.  Majoribanhs,  2  Mac.  &  G.  10  ;  2  Hall 

6  T.  308. 

Accepting  Ceftni  qne  Tmit  ai  Tenant.] — The 

doctrine  that  a  cestui  que  trust  who  is  in  posses- 
sion with  the  consent,  or  even  the  acquiescence 
of  the  trustee,  must  be  regarded  as  his  tenant  at 
will,  applies  only  to  the  case  where  the  cestui 
que  trust  is  the  actual  occupant.  Melling  v. 
Leak,  16  C.  B.  652  ;  24  L.  J.,  C.  P.  187  ;  1  Jur., 
N.  S.  759. 

If  he  is  merely  allowed  to  receive  the  rents,  or 
otherwise  deal  with  the  estate  in  the  hands  of 
the  occupying  tenant,  he  stands  in  the  relation 
of  an  agent  or  a  bailiff  of  the  trustee.    lb. 

If,  therefore,  the  actual  occupier  is,  under 
such  circumstances,  permitted  to  occupy  for 
more  than  twenty  years  without  paying  rent  or 
acknowledging  title,  the  trustee  is  barred  by  3  & 
4  Will,  4,  c.  27.    lb. 

Trustees  shall  not  recover  possession  from,  or 


dispute  it  with,  their  cestui  que  trust,  Arm- 
strong V,  Paise,  3  Burr.  1898, 

Bight  of  Ceftui  qne  Trait  to  Intervene  on 
Garnishee  Snmmons.] — A  garnishee  summons 
having  been  issued  to  attach  certain  moneys  due 
to  the  judgment  debtor  on  a  judgment,  the  judg- 
ment creditor  received  notice  from  a  third  per- 
son that  she  claimed  the  said  moneys  as  trust 
moneys  recovered  for  her  benefit  by  the  judg- 
ment debtor  as  her  trustee.  On  the  hearing  of 
the  summons  no  suggestion  was  made  by  the 
garnishee  under  Ord.  XLV.  r.  6,  that  the  moneys 
sought  to  be  attached  belonged  to  some  third 
person,  and  the  master  refused  to  hear  a  solicitor 
on  behalf  of  the  claimant,  on  the  ground  that  no 
such  suggestion,  as  aforesaid,  having  been  made 
he  had  no  power  under  OrcL  XLV.  rr.  6,  7,  to 
hear  him,  and  made  the  order  absolute :— -Held, 
that  where  in  garnishee  proceedings  circum- 
stances are  brought  to  the  knowl^ge  of  the 
master  which  afford  reasonable  ground  for  sup- 
posing that  the  money  sought  to  be  attached  is 
trust  money,  the  master  should  exercise  an 
equitable  jurisdiction  and  withhold  the  order 
absolute,  and  order  the  money  to  be  paid  into 
court  to  abide  the  event  of  an  inquiry.  Robert* 
V.  Death,  8  Q.  B.  D.  319  ;  51  L.  J.,  Q.  B.  15  ;  46 
L.  T.  246  ;  30  W,  R.  76— C.  A, 

III.    LIABILITY  OF  TRUSTEES. 
1.  Genebal. 

Breach  of  Trust— What  amounts  to.]— The 
manager  of  a  benefit  building  society,  estab- 
lished under  6  &  7  Will.  4,  c.  32,  deposited,  in 
pursuance  of  a  resolution  passed  by  the  directors, 
but  contrary  to  the  provisions  of  the  act  and  the 
rules  of  the  society,  money  of  the  society  with  a 
finance  company  of  which  he  was  also  manager. 
The  company  gave  a  cheque  to  the  manager  for 
the  repayment  of  the  money  to  the  building 
society,  but  he  did  not  pay  over  the  money  to  the 
society  : — Held,  that  the  money  was  trust  money 
improperly  deposited  with  the  finance  company, 
that  the  giving  the  cheque  to  the  manager  was 
no  discharge  to  the  company,  nor  repayment  to 
the  building  society,  and  that,  therefore,  the 
trust  money  being  still  in  the  hands  of  the 
finance  company,  a  suit  would  lie  on  behalf  of 
the  real  owners  to  recover  it,  and  that  without 
making  the  directors  of  the  building  society 
parties  to  it.  Hardy  v.  Metropolitan  Land  and 
Ftnanee  Company,  7  L.  R.,  Ch.  427  ;  41  L.  J., 
Ch.  257  ;  26  L.  T.  407  ;  20  W.  R.  425. 

In  1828  two  trustees  executed  a  marriage 
settlement,  which  recited  that  a  sum  of  money 
(for  which  they  also  signed  and  indorsed  receipt) 
had  been  paid  to  them  as  such  trustees.  The 
trustees  had  never  in  fact  received  the  money, 
and  by  their  neglect  to  do  so  it  was  ultimately 
lost.  The  trustees  died,  having  left  all  their 
property  upon  trust  for  the  payment  of  their 
debts :— Held,  that  a  breach  of  trust  had  been 
committed,  for  which  the  estates  of  the  deceased 
trustees  were  liable.  Westmoreland  v.  Holland, 
23  L.  T.  797  ;  19  W.  R.  302. 

Lost  Deed.]— Trustees  having  power  to 

sell  under  such  special  or  other  conditions  or 
stipulations  as  they  should  think  fit,  sold  by 
auction  with  a  condition  limiting  the  title  to 
commence  in  1858  (fourteen  years  previously). 
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The  next  oonyenient  root  of  title  was  a  deed  of 
1819,  from  which  a  good  title  coald  be  deduced' 
but  the  trustees  could  not  find  this  deed,  and 
had  only  recitals  of  its  contents.  There  was 
also  a  condition  that  all  recitals  and  statements 
in  the  deeds  and  particulars  should  be  accepted 
as  conclusive  evidence : — Held,  that  the  sale 
under  such  conditions  was  a  breach  of  trust,  and 
an  injunction  was  granted  at  the  suit  of  a  cestui 
que  trust  to  restrain  completion.  Dance  v.  Oold- 
higham,  8  L.  R.,  Ch.  902  ;  42  L.  J.,  Ch.  777  ;  29 
L.  T.  166  ;  21  W.  R.  761. 

The  bill  was  filed  in  the  name  of  an  infant 
having  a  very  small  interest : — Held,  that  the 
court  could  not  look  into  the  motives  of  the  next 
friend.    Ih, 

Such  a  suit  can  be  maintained  by  one  cestui 
que  trust  without  making  the  others  parties.   Ih, 


Of  Tnutee  haying  a  Charge  on  Tmtt 


Sstate.] — See  Wilkes^  Ex  parte^  Levoer^  In  re, 
,  col.  201. 


ante 


Conditions — ^When  Depreciatory — Sale 

by  Tmstees.] — ^A  testator  devised  real  estate  to 
trustees  upon  trust  at  their  discretion,  to  sell 
the  same  and  invest  and  deal  with  the  proceeds 
in  manner  mentioned  in  his  will.  The  real 
estate  was  put  up  for  sale  in  lots  by  public 
auction  in  November,  J 882,  and  F.  was  the 
highest  bidder  and  declared  to  be  the  purchaser 
of  part.  The  sale  was  made  subject  to  certain 
conditions  of  sale  and  "  general  conditions." 
The  conditions  of  sale  provided  that  the  abstract 
of  title  to  the  property  purchased  by  F.  should 
commence  with  the  conveyance  to  the  testator, 
dated  the  2nd  of  October,  1872,  and  that  every 
recital  or  statement  in  any  abstracted  document 
should  be  deemed  conclusive  evidence  of  the 
fact  or  matter  recited  or  stated  therein,  or  to  be 
assumed  or  implied  therefrom.  F.  refused  to 
complete  his  purchase,  and  the  trustees  com- 
menced an  action  for  specific  performance : — 
Held,  that  the  conditions  of  sale  were  deprecia- 
tory, and  rendered  the  sale  liable  to  be  im- 
peached by  the  cestui  que  trust,  and  that  the 
plaintiffs  were,  therefore,  not  entitled  to  a  decree 
■for  specific  performance.  Dance  v.  Ooldingham^ 
4tupra,  followed.  Dunn  v.  Floods  49  L.  T.  670  ; 
32  W.  R.  197. 

Liability  of  Tenant  for  Life  for  Lost  of  Tmst 
Tnndt  —  8atisfoction.1 — By  a  marriage  settle- 
ment of  1832,  real  ana  personal  estate  of  H.,  the 
intended  wife,  was  conveyed  to  trustees  in  trust 
for  R.,  the  intended  husband,  for  life,  and  after 
the  death  of  the  survivor  of  R.  and  H.,  in  trust 
for  the  children  of  the  marriage,  as  R.  and  H. 
or  the  survivor  should  appoint,  and  in  default  of 
appointment  for  the  children  equally.  The 
trustees  allowed  R.  to  obtain  possession  of  the 
trust  fund,  which  he  mixed  with  moneys  of  his 
own,  and  in  1861  one  of  the  trustees  commenced 
a  suit  to  compel  him  to  replace  the  fund.  By 
arrangement  of  the  trustees  with  R.,  he  and  H., 
by  deed  of  the  25th  September,  1861.  irrevocably 
appointed  the  fund  equally  among  the  children, 
four  of  whom  were  of  age,  and  one  (the  plaintiff) 
a  minor.  On  the  following  day  the  four  adult 
children,  and  two  years  afterwards  the  plaintiff, 
when  of  age,  executed  a  deed  releasing  the  trus- 
tees from  the  trusts  of  the  settlement.  The 
children  executed  the  release  by  the  direction  of 
their  father,  without  any  professional  advice  or 


assistance,  and  in  ignorance  of  its  contents  or 
effect,  and  of  their  rights  under  the  settlement. 
R.  from  time  to  time  paid  sums  of  money  for 
the  plaintiff ;  he  purchased  for  the  plaintiff  a 
commission  in  the  army,  paid  for  his  outfit,  &c., 
made  him  an  adequate  yearly  allowance,  and 
paid  a  large  sum  for  his  promotion.  No  one  of 
the  sums  so  advanced  was  equal  in  amount  to 
the  plaintiff's  share  of  the  trust  fund,  nor  was 
there  any  evidence  that  it  was  stated  at  the  time 
of  the  advances,  or  understood  between  the 
plaintiff  and  R.,  that  they  were  made  out  of  the 
trust  fund  in  R.'s  hands  : — Held,  1st,  that  the 
release  should  be  set  aside  ;  2nd,  that  R.^8  posi- 
tion was  that  of  a  debtor  to  his  five  children  for 
their  respective  shares  of  the  trust  fund ;  3rd, 
that  the  sums  advanced  being  respectively  less 
in  amount  than  the  plaintiff's  share  was  not  a 
satisfaction  of  it,  pro  tanto,  and  that  R.  was  not 
entitled  to  credit  for  them.  Reade  v.  Readcy  9 
L.  R.,  Ir.  409— C.  A. 

Liability  for  Employing  Incompetent  Solieitor.  ] 
— Trustees  are  bound  to  employ  competent  soli- 
citors and  agents  ;  and  therefore,  where  trustees 
lent  trust  funds  upon  mortgage,  and  their  solici- 
tor accepted  without  inquiry  an  abstract  and  a 
valuation  made  for  the  purpose  of  a  previous 
mortgage,  and  it  afterwards  turned  out  that  the 
solicitor  for  the  mortgagor  had  concealed  the 
fact  that  since  the  date  of  the  mortgage  and 
valuation  two  other  mortgages  had  been  effected, 
and  loss  resulted  to  the  trust  estate  in  conse- 
quence : — Held,  that  the  trustees  were  liable  to 
make  good  the  loss  to  their  oestuis  que  trustent. 
Hnpgood  V.  Parkin,  11  L.  R.,  Eq.  74;  22  L.  T. 
772;  18W.  R.  908. 

Accepting  Kew  Shares.] — A  testator  had,  at 
the  time  of  his  death,  one  hundred  shares  in  a 
bank  with  unlimited  liability.  By  his  will  he 
directed  his  trustees  and  executors  to  convert  his 
personal  estate  at  their  sole  discretion,  and  at 
such  time  or  times  as  they  should  think  fit,  and 
to  invest  the  proceeds  in  shares  in  any  public 
company  incorporated  by  act  of  parliament  and 
paying  a  dividend.  The  shares,  which  were  very 
profitable,  were  retained  by  the  sole  trustee, 
who  subsequently  accepted  twenty-five  addi- 
tional new  shares  allotted  in  respect  of  the  old 
ones.  The  trustee  then  retired,  and  appointed 
two  new  trustees.  Ultimately  the  bank  stopped 
payment : — Held,  that  the  original  trustee  had 
not  committed  a  breach  of  trust  in  retaining  the 
old  shares,  but  had  done  so  in  accepting  the  new 
ones,  and  was  liable  to  indemnify  the  testator's 
estate  for  losses  incurred  thereby.  Edioardtt  v. 
Edmunds,  34  L.  T.  622. 

Liability  of  Tmstee't  Estate.] — In  a  suit  to 
render  the  estate  of  a  deceased  trustee  of  a  will 
liable  for  certain  breaches  of  trust,  a  decree 
was  made  declaring  the  liability  of  the  estate  to 
make  good  what  should  be  found  due  in  respect 
of  such  breaches  of  trust,  and  directing  accounts 
and  inquiries.  Before  the  chief  clerk  had  made 
his  certificate,  but  it  having  appeared  in  the 
course  of  taking  the  accounts  and  inquiries  that 
the  estate  was  liable  for  a  considerable  amount 
which  the  personal  estate  was  insufficient  to 
satisfy,  the  cestuis  que  trustent  applied  by  peti- 
tion, under  16  &  16  Vict.  c.  86,  s.  55,  for  the  sale 
of  certain  real  estate  belonging  to  the  deceased 
trustee,  a  mortgage  on  which  had  been  redeemed 
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by  the  existing  trustee  of  the  will : — Held,  that 
the  court  had  jurisdiction  to  order  the  sale,  and 
that  it  was  in  accordance  with  the  practice  of 
the  court  in  such  a  case,  when  once'it  had  been 
ascertained  that  the  real  estate  would  have  to  be 
resorted  to,  to  make  an  order  for  the  sale  of  the 
real  estate  without  waiting  for  further  consider- 
ation. Bell  V.  Turner,  2  Ch.  D.  409  ;  45  L.  J., 
Ch.  681  ;  24  W.  R.  461. 

A  trustee  and  executor,  who  took  a  life  in- 
terest in  his  testator's  residuary  real  and  personal 
estate,  misappropriated  and  wasted  portions  of 
the  estates  specifically  devised  and  bequeathed, 
and  subsequently  became  bankrupt : — Held,  that 
his  estate  in  the  residuary  realty  being  legal 
could  not  be  applied  in  making  good  his  breaches 
of  trust.  Fojc  V.  Buckley,  3  Ch.  D.  508  •„  25 
W.  R.  170— C.  A. 

Aftigningto  Single  Tms tee.] — By  a  marriage 
settlement  the  husband  assigned  a  policy  of 
assurance  on  his  life  to  the  two  trustees  of  the 
settlement,  and  covenanted  to  pay  the  premiums. 
One  trustee  disclaimed,  and  the  other,  by  assign- 
ing the  policy  to  a  single  new  trustee,  enabled 
the  husband  to  mortgage  and  dispose  of  the 
policy  and  a  bonus  thereon  : — Held,  that  such 
breach  of  trust  being  an  act  of  commission  and 
not  of  omission  only,  the  trustee  so  assigning  to 
the  new  trustee  was  liable  to  pay  to  the  trust 
estate  the  money  actually  received  for  the  policy. 
JCingdon  v.  CastlemaJi,  46  L.  J.,  Ch.  448;  36 
L.  T.  141 ;  25  W.  R.  345. 

Withholding  Trait  Money.]— A  trustee  who, 
on  untenable  grounds,  withholds  trust  money 
from  his  cestui  que  trust  may  commit  what  in 
equity  may  be  considered  a  fraud,  without  being 
chargeable  with  personal  fraud.  Thompitan,  v. 
Eastwood,  2  App.  Cas.  215. 

A  legacy  was  given  on  an  express  trust  in  1807  ; 
it  was  not  paid  to  the  original  legatee.  He  be- 
came insolvent,  released  the  legacy,  and  died. 
His  only  child  came  of  age  in  1849.  Litigation 
on  matters  connected  with  the  legacy,  but  not 
upon  a  direct  claim  to  it,  was  going  on  in  1865. 
A.  took  an  iEisslgnment  of  the  legacy,  and  also 
became  the  administrator  of  the  original  legatee's 
estate,  and  the  assignee  under  his  insolvency ;  in 
1872  he  filed  a  bill  to  enforce  payment  of  the 
legacy  with  interest.  He  was  held  entitled  to 
the  assistance  of  a  court  of  equity  in  respect  of 
it.    Ih, 


For  Payment  to  Othen.]— Undera  settle- 


ment a  sum  of  lOjOOOZ.  secured  by  mortgage,  was 
vested  in  trustees  for  the  wife  of  S.  for  her  life, 
and  after  her  death  for  S.  for  his  life,  and  sub- 
ject as  aforesaid,  for  such  persons  as  the  wife 
should  by  deed  or  will  appoint,  and  in  default  of 
appointment  for  S.  The  wife  made  a  will,  by 
which  she  directed  that  her  husband  should 
enjoy  the  income  of  the  fund  during  his  life, 
subject  to  payment  of  two  annuities ;  and  she 
directed  certain  pecuniary  legacies  to  be  paid, 
after  his  death,  out  of  one  moiety  of  the  fund, 
and  she  gave  the  other  moiety  of  the  fund 
and  the  residue  of  her  property  to  her  husband, 
whom  she  appointed  executor.  The  trustees  of 
the  settlement  paid  over  the  whole  trust  fund  to 
the  husband  ;  and  part  of  the  5,000Z.  applicable 
to  the  payment  of  the  pecuniary  legacies  was 
lost  by  him: — Held,  that  the  payment  to  him 
was  proper,  and   that  the  trustees   were    not 


answerable  for  the  loss.    Hayes  y.  Oatley,  14 
L.  R.,  Eq.  1  ;  41  L.  J.,  Ch.  510  ;  26  L.  T.  26. 

Abftraotion  of  Trait  Fondi.]  —  A  fraudu- 
lent abstraction  of  trust  property  by  the  trustee, 
and  a  fraudulent  receipt  and  appropriation 
of  it  by  another  person  for  his  own  personal 
benefit,  place  the  receiver  in  the  same  situation 
as  the  trustee  from  whom  he  received  it,  and  he 
becomes  subject  in  a  court  of  equity  to  the  same 
rights  and  remedies  as  may  be  enforced  by  the 
parties  beneficially  entitled  against  the  fraudu- 
lent trustee  himself ;  and  when  it  is  said  that 
the  person  who  receives  under  such  circumstances 
is  converted  by  the  court  into  a  trustee,  the  ex- 
pression is  used  for  the  purpose  of  describing  the 
nature  and  extent  of  the  remedy  against  him, 
and  denotes  that  the  parties  entitled  beneficially 
have  the  same  rights  and  remedies  against  him 
as  they  would  be  entitled  to  against  an  express 
trustee  who  had  fraudulently  committed  a 
breach  of  trust,  Rolfe  v.  Gregory,  4  De  G., 
J.  &  S.  576. 

But  the  relief  against  the  receiver  in  such 
cases  is  founded  on  fraud  and  not  constructive 
trust,  and  therefore  the  right  of  the  party  de- 
frauded is  not  affected  by  lapse  of  time,  or, 
generally  speaking,  by  anything  done  or  omitted 
to  be  done  so  long  as  he  remains  without  any 
fault  of  his  own  in  ignorance  of  the  fraud  that 
has  been  committed.     Ih, 

Loss  of  Shares  by  Negligence.]  —  Certain 
gas  shares  were  settl^  upon  trust  for  a  woman 
for  life,  then  for  her  husband  for  life,  and 
then  for  their  children.  New  shares  were  allotted 
in  respect  of  the  original  shares,  and  the  husband, 
without  the  interference  of  the  trustee,  obtained 
possession  of  the  old  and  new  shares,  paid  calls 
on  the  new  shares,  and  disposed  of  all  the  shares. 
He  then  became  bankrupt : — Held,  that  the  trus- 
tee was  only  liable  to  make  good  to  the  estate  the 
value  of  the  shares  less  the  amount  paid  for  calls. 
Briggs  v.  Massey,  51  L.  J.,  Ch.  447  ;  46  L.  T.  354 ; 
30  W.  R.  325— C.  A.  Reversing  50  L.  J.,  Ch. 
747  ;  45  L.  T.  139  ;  29  W.  R.  926. 

Dividends  received  by  Solieitor  of  Tniitee — 
Interest.] — ^An  administratrix,  who  had  per- 
mitted her  solicitor  to  receive  dividends  of  a  fund 
set  apart  for  an  infant  next  of  kin,  was  ordered 
to  account  for  the  dividends,  with  interest  at  the 
rate  of  3^.  per  cent,  with  half-yearly  rests.  Gil- 
Toy  V.  Stevens  or  Stephen,  51  L.  J.,  Ch.  834  :  46 
L.  T.  761 ;  30  W.  R.  745. 

Loss  of  Trait  Fond — ^Employment  of  Broker — 
Ordinary  Coarse  of  Basineii — Neglijgence.l— A 

trustee  is  bound  to  conduct  the  business  of  the 
trust  in  the  same  way  in  which  an  ordinary  pru- 
dent man  of  business  conducts  his  own,  and  has 
no  further  obligation.  He  may  employ  brokers 
and  agents  in  cases  in  which  tiiey  are  employed 
in  the  ordinary  course  of  business.  Speight,  In 
re,  Speight  v.  Gaunt,  22  Ch.  D.  727  ;  62  L.  J., 
Ch.  503  ;  48  L.  T.  279  ;  31  W.  R.  401— C.  A. 
Affirmed,  9  App.  Cas.  1  ;  53  L.  J.,  Ch.  419. 

A  trustee,  with  the  consent  of  his  cestui  que 
trust,  employed  a  broker  for  the  investment 
of  15,000l.  of  the  trust  funds  in  corporation 
stocks.  On  the  day  before  the  next  settling 
day,  the  broker  brought  to  the  trustee  a  bought- 
note,  and  obtained  the  15,0001.  from  him,  on  the 
statement  that  the  money  would  have  to  be  paid 
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next  day.  The  space  left  in  the  bought-note  for 
the  date  of  the  settling-day  was  not  filled  up, 
and  no  charge  was  inserted  for  commission.  The 
broker  never  acquired  the  securities,  but  appro- 
priated the  money  to  his  own  purposes,  as  was 
discovered  about  a  month  afterwards,  when  he 
became  bankrupt.  A  few  days  after  the  pay- 
ment, the  trustee  had  inquired  of  the  broker 
whether  the  securities  were  ready,  and  was  told 
it  would  take  some  time  to  obtain  them.  On 
subsequent  occasions  similar  excuses  were  given. 
There  was  evidence  that  about  a  fortnight  was 
generally  required  to  get  corporation  bonds 
completed  when  obtained  direct,  the  broker 
holding  in  the  meantime  a  banker's  receipt  for 
the  money.  Evidence  was  given  that  the  form 
of  the  bought-note  would  indicate  to  brokers, 
though  probably  not  to  others,  that  the  bonds 
were  to  be  procured  from  the  corporation  di- 
rect : — Held,  that  the  trustee,  having  acted  in 
the  ordinary  course  of  business,  was  not  liable  to 
make  good  the  loss  occasioned  by  the  embezzle- 
ment of  the  trust  moneys  by  the  broker.  BoH' 
toch  V.  Fliyyer  (1  L.  R.,  Eq.  26)  explained  ;  Hop- 
good  V.  Parkin  (antCy  col.  222)  questioned.  lb. 
Whether  the  trustee  would  have  been  justified 
in  paying  the  money  to  the  broker  if  he  had  had 
notice  that  the  bonds  were  to  be  procured  direct 
from  the  corporation,  quaere.    Ih, 

To  Aeeount.] — Though  the  employment  of  a 
trust  fund  in  trade  by  a  firm  is  technically  a 
breach  of  trust,  yet  if  the  amount  of  profit  at- 
tributable to  capital  alone  is  not  ascertainable, 
and  the  trustees  acted  bon&  fide  and  accounted 
to  the  cestui  que  trust  for  the  value  of  her  share 
with  five  per  cent,  compound  interest,  the  court 
would  not  call  upon  them  for  an  account  of  the 
profits,  so  as  to  enable  her  to  exercise  an  option 
between  the  profits  and  the  compound  interest. 
Vyae  v.  Fonter,  8  L.  R.,  Ch.  309  ;  42  L.  J.,  Ch. 
245  ;  27  L.  T.  774 ;  21  W.  R.  207.  Afllrmed, 
7  L.  R.,  H.  L.  318;  44  L.  J.,  Ch.  37 ;  31  L.  T. 
177  ;  23  W.  R.  355. 

The  trustees  of  a  mixed  fund  of  realty  and 
personalty  laid  out  1,600/.,  part  of  the  personalty, 
upon  the  erection  of  a  house  on  the  real  estate, 
for  the  bond  fide  purpose  of  increasing  the  value 
of  the  whole  as  building  land  : — Held,  that  the 
trustees  should  not  be  entirely  disallowed  the 
sum  so  expended,  but  if  the  cestui  que  trust 
desired  it,  they  should  be  ordered  to  take  the 
house  themselves  at  the  price  of  1,6002.,  and  the 
value  of  the  site  as  unbuilt  upon.     Ih, 

When  an  annuity  was  given  to  A.  in  trust  to 
apply  it  at  his  discretion  for  the  benefit  of  B. 
during  his  life,  and  for  his  advancement,  main- 
tenance, support,  or  otherwise  for  his  benefit, 
without  being  answerable  for  any  of  the  moneys 
so  laid  out,  or  the  exercise  of  the  discretion  so 
vested  in  the  trustee  as  to  the  mode  and  extent 
of  expending  and  laying  out  the  same : — Held, 
that  A.  could  not  apply  any  portion  of  the 
annuity  for  his  own  benefit,  but  was  bound  to 
account  for  all  sums  not  shewn  to  be  applied  for 
the  advancement,  maintenance,  support,  or  bene- 
fit of  B.  WainfoTd  v.  Heyl,  20  L.  R.,  Eq.  321  ; 
44  L.  J.,  Ch.  567  ;  33  L.  T.  155  ;  23  W.  R.  848. 

A  trustee,  without  authority  from  the  cestui 
que  trust,  agreed  with  his  agent  that  the  latter 
should  pay  him  lOOZ.  a  year  from  the  trust  pro- 
perty, and  retain  the  residue  (130Z.)  for  himself. 
No  fraud  was  proved  by  the  agent  (who  denied 
knowledge  of  the  trust),  but  no  explanation  was 
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given.  In  a  suit  for  account  by  a  cestui  que 
trust  after  the  trustee's  death  : — Held,  that,  not- 
withstanding the  general  rule  that  a  trustee's 
agent  is  accountable  to  the  trustee  only,  an  in- 
quiry should  be  had  of  the  circumstances  of  the 
agent's  appointment  and  his  knowledge  of  the 
trusts  affecting  the  property.  ^1  rcher  v.  Lavender^ 
9  Ir.  R.,  Eq.  220. 

A  testator  directed  his  trustees  to  invest  a  suf- 
ficient sum  on  government  or  real  securities  or 
railway  stock  to  produce  an  annuity  of  1002.  a 
year,  and  after  the  death  of  the  annuitant  to  call 
in  and  divide  the  principal  among  his  brothers 
then  living,  or  the  children  of  such  as  should  be 
then  dead.  The  testator  left  three  brothers  ;  and 
the  trustees  (of  whom  the  annuitant  was  one) 
provided  for  the  annuity  in  part  by  appropriating 
a  railway  debenture  for  1,600/.,  which  bore  in- 
terest at  first  at  bl,  per  cent.,  and  afterwards  at 
42.  per  cent.,  and  in  part  by  interest  paid  by  one 
of  the  brothers  upon  a  loan  to  him  of  moneys 
of  the  testator.  A  child  of  another  brother  who 
was  dead,  having  filed  a  bill,  during  the  annui- 
tant's life,  against  the  surviving  trustees,  to  have 
a  sufficient  fund  properly  invested  : — Held,  that 
he  was  entitled  to  an  inquiry  as  to  what  sum 
should  have  been  invested  at  the  end  of  a  year 
from  the  testator's  death  to  meet  the  annuity, 
and  to  a  declaration  that  the  trustees  were  liable 
to  make  good  the  sum  so  ascertained.  Starkey 
V.  J>yxon,  24  W.  R.  37. 


TmBt  to  Aecumulate  during  Minority — 


Holding  Trust  Funds  afterwards — ^Bato  of  In- 
terest.]— The  trustee  of  a  will  held  a  fund  upon 
trust  (after  the  determination  of  a  previous  life 
interest)  to  transfer  and  pay  the  same  to  a  child 
when  and  as  he  should  attain  twenty-one,  with  a 
proviso  that  in  case  the  child  should  be  under 
age  at  the  determination  of  the  life  interest  the 
income  of  the  fund  or  any  part  thereof  should  or 
might  be  applied  for  or  towards  his  maintenance, 
education,  and  advancement,  and  the  surplus,  if 
any,  should  accumulate  to  and  become  part  of 
the  fund.  After  the  child  attained  twenty-one 
(the  life  interest  having  previously  determined), 
the  trustee  retained  the  fund  without  making 
any  arrangement  with  the  child  or  explaining  to 
him  his  rights : — Held,  that  the  trustee  must  be 
taken  to  have  continued  to  hold  the  fund  after 
the  child  attained  twenty-one,  upon  the  same 
trusts  and  with  the  same  obligations  to  accumu- 
late as  before,  and  that  he  was  liable  to  account 
for  the  fund  with  compound  interest.  Wilson  v. 
Peake  (3  Jur.,  N.  S.  155)  distinguished  ;  Amiss 
V.  ITali  (3  Jur.,  N.  S.  584)  observed  upon ; 
Emmet's  Estate,  In  re,  Emmet  v.  Emmet  (No.  2), 
17  Ch.  D.  142 ;  50  L.  J.,  Ch.  341 ;  44  L.  T.  172  ; 
29  W.  R.  404. 

Part  of  the  fund  had  been  invested  at  51.  per 
cent,  or  other  rates  of  interest  upon  authorized 
securities,  and  the  rest  of  it  had  been  either  im- 
properly invested  or  had  not  been  kept  separate 
from  the  trustee's  own  moneys : — Held,  that  as  to 
so  much  of  the  fund  as  had  been  invested  at  52. 
per  cent,  or  any  other  rate  upon  authorized  se- 
curities, interest  must  be  calculated  at  the  rate 
actually  yielded  ;  that  the  rest  of  the  fund  must 
be  treated  as  having  been  in  the  trustee's  hands 
uninvested,  and  that  under  the  circumstances  he 
must  be  charged  with  interest  thereon  calculated 
at  42.  per  cent.  only.    lb, 

Von  -  Ferformanee  of  XTnknown  Trust.]  —  A 
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trustee  was  held  not  liable  for  the  non-perform- 
ance of  a  trust  of  which  he  was  ignorant,  bat 
inasmuch  as  he  had  been  guilty  of  negligence  in 
not  ascertaining  the  nature  of  certain  deeds  in 
his  possession,  or  giving  his  costuis  que  trustent 
an  opportunity  of  doing  so,  the  bill  against  him 
was  dismissed  without  costs.  Yimdt  v.  CUntd^  18 
L.  R.,  Eq.  634  ;  44  L.  J.,  Ch,  93  ;  22  W.  R.  764. 

Trustee  Submitting  to  Arbitration.] — Trustees, 
by  submitting  matters  to  arbitration,  do  not 
make  themselves  personally  liable.  Davies  v. 
Ridge,  3  Esp.  101. 

And  an  admission  by  one  trustee  will  not  bind 
his  co-trustees ;  aliter  where  parties  are  person- 
ally liable.     lb. 

Wftiver  of  Breaeh  of  Tmst  by  Cestui  que 
Tnut.] — A  testator  died  in  1810  in  India,  having 
bequeathed  his  English  property  to  two  infants, 
whom  he  acknowledged  as  his  natural  children  ; 
and  having  appointed  his  nephew,  E.,  to  be  their 
guardian.  Part  of  his  property  consisted  of  a 
bond,  dated  in  1810,  in  which  he  was  obligee,  the 
obligor  being  seised  of  real  estate  in  Ireland.  In 
1811,  E.  obtained  possession  of  the  bond  from  the 
testator's  executor ;  but  he  did  not  register  it, 
nor  did  he  ever  take  any  steps  towards  realizing 
the  security.  In  1821,  the  elder  of  the  infants 
attained  twenty-one  ;  in  1832  she  married  ;  and 
in  1833,  when  the  bond  had  become  irrevocable, 
E.,  for  the  first  time,  informed  the  elder  child 
and  her  husband  of  the  existence  of  the  bond  ; 
and  upon  finding  it  was  then  too  late  to  register 
it,  he  handed  it  to  the  husband,  directing  him 
to  see  to  it.  No  step  was  taken  until  E.'s  death 
in  1870,  after  which,  in  1871,  a  bill  was  filed, 
seeking  to  make  E.'s  estate  liable  as  for  a  breach 
of  trust.  At  this  time  the  younger  infant  was 
dead,  and  had  no  legal  personal  representative  ; 
but  his  son,  who  was  entitled  to  a(&ninister,  was 
made  a  defendant.  Semble,  that  E.  was  not  at 
any  time  liable  for  any  breach  of  trust.  Sleeman 
V.  WiUim,  13  L.  R.,  Eq.  36  ;  26  L.  T.  408  ;  20 
W.  R.  109. 

Held,  that  the  parties,  by  acquiescing  for 
thirty-eight  years,  and  waiting  till  E.'s  death, 
had  lost  their  right  to  make  any  claim  against 
his  estate.    Ih. 

When  trustees  have  committed  a  breach  of 
trust,  in  order  to  discharge  themselves  they  must 
clearly  shew  that  their  cestui  que  trust,  on  be- 
coming beneficially  entitled,  adopted  the  trans- 
action.    Cope  V.  aark,  18  W.  R.  279. 

Stale  Demand.] — A  cestui  que  trust,  who, 

with  knowledge  that  his  trustee  has  committed  a 
breach  of  trust,  obtains  from  him  a  part  only  of 
that  to  which  he  is  entitled,  does  not  thereby 
waive  his  right  to  such  further  relief  as  he  may 
be  able  to  obtain  unless  an  intention  so  to  do  can 
be  clearly  inferred  from  the  surrounding  circum- 
stances. In  November,  1860,  an  order  was  made 
in  a  suit  for  administering  the  trusts  of  the  will 
of  J.  C,  to  which  H.  C.  a  former  trustee,  was 
defendant,  directing  her  to  pay  into  court  a  sum 
of  money  in  respect  of  breaches  of  trust  com- 
mitted in  1843  and  1845,  the  amount  of  which 
bad  been  ascertained  by  the  chief  clerk  in  the 
suit.  H.  C.  went  abroad,  and  substituted  ser- 
vice of  the  order  was  made  upon  her.  By  the 
order  on  further  consideration,  in  1863,  H.  C. 
appearing  by  counsel,  certain  sums  of  money  to 
which  she  was   entitled,  and  her  life  interest 


under  the  testator's  will,  were  ordered  to  be  im- 
pounded and  paid  over  **  to  the  account  of  H,  C. 
funds  applicable  for  the  repayment  of  trust  funds 
misappropriated,''  and  an  inquiiy  was  directed  as 
to  what  steps  should  be  taken  to  obtain  restitu- 
tion of  the  funds.  Certain  other  orders  were 
made  in  the  suit,  but  no  personal  order  was  made 
on  H.  C.  for  payment  of  the  amount  of  her  de- 
falcation, nor  any  steps  taken  against  her,  al- 
though she  returned  to  England  in  1870,  where 
she  remained  till  her  death  in  1880,  and  her  resi- 
dence was  known  to  the  then  trustees  of  the  will 
and  some  of  the  cestuis  que  trustent.  On  her 
death  the  surviving  trustee  of  the  will  of  J.  C. 
brought  this  action  against  her  executors,  claim- 
ing the  administration  of  her  real  and  personal 
estate  on  behalf  of  himself  and  all  other  the 
creditors,  alleging  himself  a  creditor  in  respect 
of  the  unpaid  balance  of  the  sum  representing 
the  breach  of  trust.  At  the  date  of  the  institu- 
tion of  the  action  several  beneficiaries  under 
J.  C.'s  will  were  infants  : — Held,  that  the  action 
was  not  an  attempt  to  enforce  a  stale  demand, 
and  that  the  cestuis  que  trustent  must  not  be 
taken  to  have  elected  to  abandon  their  claim 
against  her,  and  to  rest  content  with  impounding 
her  life  Interest :  that  there  being  a  debt  due 
from  H.  C.  at  her  death  to  the  estate  of  J.  C, 
and  the  trusts  of  his  will  not  being  completed, 
the  surviving  trustee  was  the  proper  person  to 
bring  the  action,  and  that  the  cestuis  que  trus- 
tent need  not  be  parties.  Although  as  between 
the  cestui  que  trust  and  a  stranger  the  claim  of 
the  cestui  que  trust  is  barred  by  lapse  of  time 
operating  against  his  trustee,  lapse  of  time  is  no 
bar  as  between  cestui  que  trust  and  trustee. 
Crosi^  In  re,  Harston  v.  Tenuon,  20  Ch.  D.  109  ; 
51  L,  J.,  Ch.  645  ;  45  L.  T.  777  ;  30  W.  R.  376— 
C.A. 

Kot  Suing  for  Specialty  Debt.]— There  is  no 
rule  in  equity,  any  more  than  at  law,  that  the 
mere  non-suing  by  a  specialty  creditor  for  any 
period  within  the  statutory  limit  of  twenty  years 
is  such  negligence  as  deprives  him  of  the  right 
of  requiring  payment  of  the  specialty  debt.  8. 
covenanted  with  B.  for  immediate  payment  of  a 
sum  of  money  in  exoneration  of  B.,  and  in  sub- 
stitution for  a  similar  sum  which  B.  was  liable 
to  pay  within  six  months  of  his  death.  S. 
died  without  having  paid,  or  been  called  on  to 
pay  that  sum,  leaving  property  amply  sufficient 
to  meet  it,  but  her  executor,  instead  of  provid- 
ing out  of  her  estate  funds  to  meet  the  liability 
on  her.covenant,  left  her  estate,  consisting  entirely 
of  shares  in  a  bank,  which  afterwards  failed,  un- 
converted. The  investment  in  bank  shares  was 
authorized  by  the  will  of  S. : — Held,  that  the 
executors  of  B.  were  entitled,  after  a  lapse  of 
eighteen  and  a  half  years,  to  enforce  that  cove- 
nant against  the  estate  of  S.,  and  that  the  exe- 
cutor of  S.,  having  committed  a  devastavit  in 
not  converting  the  shares  to  provide  for  payment 
of  the  debt,  was  liable  to  make  good  the  amount 
for  which  his  testatrix  was  so  liable  under  her 
covenant.  Baker ,  In  re,  Collins  v.  Rhodes,  Sea^ 
m^n,  In  re,  Rhodes  v.  Wish,  20  Ch.  D.  230 ;  51 
L.  J.,  Ch.  315  ;  45  L.  T.  658 ;  30  W.  R.  858— 
C.A. 

Notice  to  affect  Tmsteef.] — Funds  belonging 
to  M.  were,  on  her  marriage  in  1834,  vested  in 
three  trustees  (one  of  whom  died  in  1840)  in 
trust  for  her  for  life  for  her  separate  use,  with- 
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out  power  of  anticipation,  and  after  her  death 
for  the  children  of  the  marriage,  and  in  case 
there  should  be  none,  for  such  persons,  if  she 
should  die  in  her  husband's  lifetime,  as  she 
should  appoint.  In  1843  the  husband  and  wife 
executed  a  deed  to  secure  the  payment  of  moneys 
due  from  him,  and  the  wife  appointed  that  in 
tjase  there  should  be  no  child  of  the  marriage, 
and  if  she  should  die  in  the  husband's  lifetime, 
the  trustees  of  the  settlement  of  1834  should, 
out  of  the  trust  funds,  raise  sufficient  to  pay  the 
husband's  debt.  Notice  was  g^ven  of  the  deed 
of  1843  to  the  two  surviving  trustees  of  the 
settlement.  In  1848  the  wife  and  the  sole  sur- 
viving trustee  of  the  settlement,  who  desired  to 
retire,  appointed  three  new  trustees,  and  assigned 
to  them  the  trust  funds.  One  of  those  trustees 
died,  and  the  two  surviving  trustees  and  the 
survivor  of  them,  at  the  request  of  the  husband 
and  wife,  dealt  with  some  of  the  trust  funds, 
which  ultimately  were  much  diminished.  A 
portion  of  the  funds  was  invested  in  the  pur- 
chase of  leasehold  premises,  which  were  held 
upon  the  trusts  of  the  settlement.  The  wife 
died  in  March,  1870,  without  having  had  any 
child.  The  husband  survived.  The  survivor  of 
the  trustees  of  1848  in  May,  1870,  received  a 
notice  from  L.  of  a  charge  on  the  leaseholds  in 
his  favour,  dated  the  5th  of  October,  1864  ;  and 
in  October,  1870,  he  received  a  notice  of  the 
deed  of  1843  : — Held,  that  the  surviving  trustees 
of  1848  were  not  liable  to  make  good  the  funds 
which  had  been  lost ;  that  L.  was  not  entitled 
to  priority  over  the  trustees  of  the  deed  of 
1843  ;  and  that  the  persons  claiming  under  the 
deed  of  1843  were  entitled  to  the  funds  which 
remained  in  port  satisfaction  for  the  moneys 
due  to  them.  Phrppg  v.  Lovegrore,  Proager  v. 
Phipps,  16  L.  R.,  Eq.  80  ;  42  L.  J.,  Ch.  892  ;  28 
L.  T.  684  ;  21  W.  R.  590, 

Assignees  of  an  equitable  interest  should,  if 
they  desire  to  be  perfectly  secured,  obtain  a  dis- 
tringas on  the  funds ;  or  have  their  deed  inflorsed 
on  the  original  deed  ;  or  obtain  a  transfer  of  the 
funds  into  court.    lb. 

Eztenfion  of  Boles  as  to  liability,  of  Pertont 
other  than  Tmtteet.] — ^A.,  the  surviving  trustee 
of  a  fund,  one  moiety  of  which  was  settled  upon 
his  wife  and  children,  and  the  other  moiety  upon 
the  wife  and  children  of  B.,  in  exercise  of  a 
power  in  the  settlement,  appointed  B.  sole 
trustee  of  half  the  fund,  taking  an  indemnity 
from  him,  and  retained  the  other  half  in  his  own 
name.  B.  sold  out  and  misapplied  the  moiety 
of  the  fund  transferred  to  him,  and  became 
bankrupt.  A.'s  solicitor  advised  him  against 
the  appointment  of  B.  as  sole  trustee,  but  pre- 
pared the  deeds  of  appointment  and  of  indemr 
nity,  and  introduced  him  to  a  broker  for  the 
purpose  of  selling  out  some  of  the  stock  to  pay 
costs  to  which  it  was  liable,  and  the  same  broker 
afterwards  transferred  a  moiety  of  the  residue 
to  B,  B.  employed  another  solicitor,  who  warned 
B.'s  wife  of  the  risk  attending  the  proposed 
transaction,  but  settled  the  deed  of  indemnity 
on  her  behalf  : — Held,  in  a  suit  by  B.'s  children, 
seeking  to  make  A.  and  the  two  solicitors  respon- 
sible for  the  fund  which  was  lost,  that,  as  neither 
of  the  solicitors  had  any  knowledge  of,  nor  any 
reason  to  suspect,  a  dishonest  design  in  the 
transaction,  and  as  the  fund  had  not  passed 
into  their  hands,  the  bill  must  be  dismissed 
against  them  both  with  costs.    Barnen  v.  Addy^ 


9  L.  R.,  Ch.  244  ;  43  L.  J.,  Ch.  613  ;  30  L.  T,  4  ; 
22  W.  R.  605. 

Although  the  responsibility  of  trustees  may 
be  extended  in  equity  to  persons  who  are  not 
properly  trustees,  if  they  are  found  either  mak- 
ing themselves  trustees  de  son  tort,  or  actively 
participating  in  any  fraudulent  conduct  of  the 
trustee,  to  the  injury  of  the  cestui  que  trofit,  yet 
strangers  are  not  to  be  made  constructive  trus- 
tees, merely  because  they  act  as  agents  of 
trustees  in  transactions  within  their  legal  power, 
even  though  such  transactions  may  be  such  as 
the  court  would  not  approve  ol     Ih. 

Bate  of  Intereat  charged  against  Trustee.] — 
A  deceased  trustee  had  invested  money  on  mort- 
gage at  5  per  cent,  on  an  insufficient  security, 
and  for  some  years,  both  before  and  after  his 
decease,  interest  was  paid  at  that  rate  to  the 
cestui  que  trust ;  but  some  years  after  his  de- 
cease the  payment  of  interest  ceased  : — Held, 
that  his  estate  was  chargeable  with  interest  at 
the  rate  of  6  per  cent,  from  the  time  of  the  last 
payment.    Ptice  v.  Price,  42  L.  T.  626. 

When  a  trustee  has  employed  trust  funds  for 
his  own  benefit,  he  will  be  charged  as  of  course 
with  simple  interest  at  hi,  per  cent.  But  com- 
pound interest  will  only  be  given  when  the 
monev  has  been  used  in  trade,  and  the  payment 
of  it  by  a  solicitor  into  his  bank  to  the  general 
account  of  his  firm  is  not  such  an  employment 
of  the  money  in  trade  as  to  make  him  liable  to 
be  charged  with  compound  interest.  Burdick 
V.  OarHch,  5  L.  R.,  Ch.  233  ;  39  L.  J.,  Ch.  369  ; 
18  W.  R.  387. 

Interest  at  5/.  per  cent  is  only  exacted  in  cases 
of  grave  misconduct  or  fraud  on  thQ  part  of  a 
trustee.  Imperial  Credit  Association  v.  Cole- 
mntiy  6  L.  R.,  H.  L.  189  ;  43  L.  J.,  Ch.  644  ;  29 
L.  T.  1  ;  21  W.  R.  696. 


Employment  of  Trust  Fund  in  Trade — 


Profits  acerued.] — The  plaintiff  was  tenant 
for  life  under  the  settlement  executed  oh  her 
marriage,  part  of  the  settled  property  consisting 
of  a  sum  of  15,500Z.  This  sum  was  allowed  to 
remain  in  the  hands  of  the  plaintiff's  father, 
who  employed  it  in  trade,  he  covenanting  at  his 
death  to  pay  it  to  the  trustees.  Upon  the  death 
of  the  father,  10,000Z.,  part  of  the  15,500?.,  was 
allowed  to  remain  in  the  business,  such  invest- 
ment being  unauthorized  by  the  settlement. 
Large  profits  accrued  to  the  10,000?.,  some  of 
which,  with  the  plaintiff's  consent,  had  been 
paid  to  her  husband  : — Held,  that  the  plaintiff 
was  entitled  in  respect  of  income  to  4  per  cent, 
on  the  original  10,000?.  and  upon  all  accretions 
of  profits  retained  and  employed  in  the  business, 
and  that  the  rest  of  the  profits  must  be  regarded 
as  capital  subject  to  the  trust  of  the  settlement, 
and  must  be  made  good  out  of  the  husband's 
estate,  so  far  as  he  had  received  any  part  thereof. 
mil,  In  re.  Hill  v.  mil,  60  L.  J.,  Ch.  551  ;  45 
L.  T.  126. 

For  CoBU.]—See  post,  col.  240. 

2.  Fob  Acts  of  Co-Tbustse. 

For  Breach  of  Trust.] — Each  of  two  trustees 
retained  possession  of  a  moiety  of  bonds  held  in 
trust,  and  which  passed  by  delivery,  and  one 
trustee  committed  a  breach  of  trust : — Held, 
that  the  other  trustee  was  liable  to  make  good 
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the  loss  sustained.    Lewis  v.  Xohhs^  8  Ch.  D.  591 ; 
47  L.  J.,  Ch.  662. 

Effect  of  Indemnity  Clanie.] — A  testator  au- 
thorized his  two  tmstees  and  executors,  A.  and 
D.,  to  carry  on  his  business,  giving  them  full 
discretion  as  to  its  management,  and  power  to 
employ  collectors  of  debts  and  accountants. 
The  will  contained  an  indemnity  clause,  that 
each  trustee  should  be  answerable  only  for  losses 
arising  from  his  own  default,  and  that  any 
trustee  who  should  pay  over  to  his  co-trustee,  or 
should  concur  in  any  act  enabling  him  to  receive 
any  moneys  for  the  purposes  of  the  will,  should 
not  be  obliged  to  sec  to  the  application  thereof, 
nor  should  such  trustee  be  rendered  responsible  by 
an  express  notice  of  the  actual  misapplication  of 
the  same  moneys.  The  business  was  carried  on. 
with  the  consent  of  the  beneficiaries,  by  one 
trustee,  A.,  the  testator's  son,  and  an  account 
was  opened  at  the  bank,  and  a  letter  Ri^ed  by 
both  executors  and  trustees,  authorizing  the 
bank  to  honour  the  signature  of  the  one  trustee, 
viz.,  A,,  the  son.  Under  this  authority  the 
trustee  (A.)  drew  out,  nominally  for  the  business, 
large  sums  of  money,  which  he  misappropriated 
to  his  own  purposes  : — Held  (following  Xy'ilkinjt 
V.  Hogg,  3  GiflF.  116),  that  in  the  absence  of 
proof  of  gross  negligence  or  personal  misconduct 
on  the  part  of  the  trustee,  D.,  he  was  fully  pro- 
tected by  the  indemnity  clause  from  liability  in 
respect  of  the  loss  to  the  estate  occasioned  by 
the  defalcations  of  his  co-trustee.  Past  v. 
Jhtndas,  43  L.  T.  666  ;  29  W.  R.  332. 

A  clause  in  a  marriage  settlement, ''  that  the 
trustee  should  not  be  chargeable  with,  or  account- 
able for,  any  money  arising  in  execution  of  the 
trusts,  but  what  the  person  or  persons  so  to  be 
accountable  should  actually  receive,"  does  not 
bind  the  trustees  as  a  covenant,  but  is  a  clause 
of  indemnity,  to  take  away  that  responsibility 
which  each  would  be  subject  to  for  the  acts  of 
the  others,  were  it  not  for  this  clause  ;  and  only 
leaves  each  of  them  accountable  for  what  he 
actually  receives  as  for  a  simple  contract  debt. 
Bartlett  v.  Hodgsm,  1  T.  R.  42. 

For  Vegligenoe.] — An  appointment  of  new 
trustees  recited  that  certain  stock  and  shares  had 
been  transferred  into  the  names  of  the  new  trus- 
tees, and  that  by  an  indenture  of  even  date  a 
mortgage  debt  and  the  premises  subject  thereto 
had  been  assigned  and  conveyed  to  the  new 
trustees  ;  the  trust  property  having  been  sold  and 
the  proceeds  received  by  one  of  the  trustees  and 
lost,  the  court  on  the  hearing  decided  that  the 
co-trustee,  not  having  inquired  what  had  been 
done  with  the  proceeds,  was  liable  for  all  sums 
actually  received  by  him,  jointly  with  his  co- 
trustee, and  which  had  been  lost,  and  referred 
it  to  the  chief  clerk  to  find  what  had  been 
jointly  received.  The  chief  clerk  by  his  certifi- 
cate found  that  all  the  trust  property  had  been 
jointly  received  : — Held,  that  the  chief  clerk  had 
rightly  found  by  his  certificate.  Hale  v.  Adams, 
21  W.  R.  400. 

When  one  of  two  tnistecs  allows  the  trust 
fund  to  be  under  the  sole  control  of  the  other, 
both  trustees  are  liable  to  make  good  to  the 
trust  estate  any  money  misapplied.  Rodhard  v. 
Cooke,  36  L.  T.  504  ;  25  W.  R.  655. 

L.  appointed  G.  C.  and  I.  A.  C.  executors  and 
trustees  of  his  will.  They  kept  at  their  bankers' 
an  account  relating  to  the  estate,  separately  I 


from  their  own.  Cheques  were  drawn  against 
that  account  with  the  knowledge  of  G.  C,  but 
signed  by  I.  A.  C.  alone.  In  1867  a  sum  of 
4,000/.  was  received  by  I.  A.  C.  on  account  of 
the  estate,  and  handed  by  him  to  accountants 
through  whose  hands  all  money  transactions  re- 
lating to  the  trust  passed,  and  paid  by  them  into 
the  bank  to  the  account  of  the  trust*  estate. 
Shortly  after  a  sum  of  3,645Z.  2s.  Id,  was  drawn 
out  by  cheques  signed  by  I.  A.  C.  alone.  Of 
that  amount  a  sum  of  628/.  was  applied  by 
I.  A.  C.  to  his  own  use,  without  the  knowledge 
of  G.  C.  I.  A.  C.  had  since  died :— Held,  that 
G.  C.  having  allowed  the  fund  to  be  under  the 
sole  control  of  I.  A.  C,  the  estates  of  I.  A.  C.  and 
G.  C.  were  jointly  and  severally  liable  to  make 
good  the  loss  of  the  estate,    Ih. 

Accountants  employed  by  trustees,  through 
whose  hands  the  accounts  of  the  trust  estate 
passed,  are  in  the  nature  of  servants,  and  bound 
to  accept  as  correct  statements  made  by  one  or 
other  of  the  trustees  with  regard  to  the  intendeti 
application  of  the  trust  fund,  and  are  not  liable 
for  the  misapplication  of  the  trust  fund  by  their 
employers,  on  the  ground  of  negligence,  by  not 
seeing  that  the  fund  was  applied  properly.    Ih, 

Two  trustees  advanced  to  a  builder  money  on 
mortgage  of  land  and  houses  thereon.  The  land 
had  belonged  to  one  of  the  trustees,  and  part  of 
the  money  advanced  was  applied  by  'the  builder 
in  payment  of  the  price  of  the  land  and  of  other 
money  due  by  him  to  that  trustee.  The  other 
trustee  filed  a  bill  against  him,  alleging  that  the 
security  was  insufficient,  and  asking  that  the 
security  should  be  realized,  and  that  he  should 
make  good  any  deficiency  : — Held,  that  under 
such  circumstances  one  trustee  had  no  equity  to 
make  the  other  trustee  primarily  liable.  Butler 
V.  Butler,  6  Ch.  D.  554  ;  46  L.  J.,  Ch.  648  ;  37 
L.  T.  33.  Affirmed,  7  Ch.  D.  116  ;  47  L.  J.,  Ch. 
77  ;  37  L.  T.  518  ;  26  W.  R.  85— C.  A. 

Held,  that  the  court  would  not  direct  a  sale 
in  the  absence  of  the  cestuis  que  trustent, 
and  merely  to  ascertain  the  deficiency,  if  any. 
lb, 

3.  In  bespegt  of  Investments. 

In  Improper  Security.] — A  testator  by  a  will 
dated  in  August,  18G2,  bequeathed  his  shares 
in  a  public  company  and  the  rest  of  his  estate  to 
his  trustees,  to  convert,  "  immediately  after  his 
death,  or  so  soon  thereafter  as  they  might  see  fit 
to  do  so."  Part  of  the  estate  consisted  of  thirty- 
six  shares  in  an  unlimited  banking  company. 
At  his  death  the  shares  were  at  a  premium,  and 
considered  a  good  and  safe  investment.  Soon 
after  his  death  the  bank  issued  new  shares,  offer- 
ing them  to  the  original  shareholders  at  par. 
Nine  were  offered  to  the  trustees  in  respect  of 
the  testator's  shares,  and  being  at  a  premium 
were  purchased  by  them,  though  the  trust  for 
investment  did  not  authorize  investment  in 
shares.  The  old  and  new  shares  were  held 
together  by  the  trustees  until  July,  1866,  when 
the  bank  broke  : — Held,  that  the  trustees  should 
not  have  purchased  the  new  shares,  and  should 
have  sold  the  old  shares  in  reasonable  time  after 
the  testator  s  death  ;  that  reasonable  time,  in 
such  case,  if  no  cause  is  shewn  for  delay,  is  a 
year  after  a  testator's  death  ;  and  that  the  trus- 
tees must  replace  not  only  the  amount  of  the 
calls  made  upon  all  the  forty-six  shares  and  the 
purchase-money  of  the  shares  purchased,  bnt 
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also  the  loss  to  the  estate  in  respect  of  the  shares 
having  become  valueless.  Sculthorpe  v.  Tipper^ 
13  L.  R.,  Eq.  232 ;  41  L.  J.,  Ch.  266  ;  26  L.  T. 
119  ;  20  W.  R.  276. 

Trustees  having  power  to  invest  upon  real 
security  invested  1,400/.,  part  of  the  trust  fund, 
upon  the  security  of  a  freehold  house  at  Broad- 
stairs,  used  as  an  hotel.  The  evidence  of  value, 
upon  which  they  made  the  investment,  was  a 
report  made  by  a  London  surveyor,  who,  accord- 
ing to  his  report,  went  to  Broadstairs,  and  exa- 
mined the  property,  and  made  some  inquiries ; 
he  valued  the  security  at  2,700/.,  including  in 
this  sum  800/.,  as  the  value  of  the  beer  and 
spirit  licence.  No  other  inquiries  appeared  to 
have  been  made.  In  fact,  the  house  had  only 
recently  been  opened  as  an  hotel,  and  did  not 
prove  successful.  The  security  turned  out  to  be 
deficient : — Held,  that  the  security  was  not  a 
proper  security  for  ^he  investment  of  trust 
funds,  and  that  the  trustees  must  be  charged 
with  the  amount  advanced.  Budge  v.  GnmmoWy 
7  L.  R.,  Ch.  719  ;  42  L.  J.,  Ch.  22  ;  27  L.  T.  666  ; 
20  W.  R.  1022. 

Trustees  lent  trust  moneys  on  a  second  mort- 
gage of  house  property  greatly  out  of  repair,  and 
the  principal  part  was  lost : — Held,  that  they 
were  liable  as  for  a  breach  of  trust,  notwith- 
standing an  indemnity  clause  declaring  they 
should  not  be  liable  for  the  insufficiency  or  defi- 
ciency in  value  of  any  securities,  except  through 
their  wilful  default.  Drosier  v.  Brereton^  16 
Beav.  221. 

A  trustee  who  lodges  money  in  a  banker's 
hands  merely  on  personal  security,  at  the  same 
time  that  he  takes  a  bond  for  bis  own  money,  is 
guilty  of  gross  negligence,  and  liable  on  the 
failure  of  the  banker ;  and  it  is  no  excuse  that 
he  could  not  get  a  good  mortgage  security. 
Anon.^  Lofft,  492. 


Mortgage — ^Advance  on  Valuation.] — In 


May,  1870,  F.  and  G.,  the  trustees  of  a  will,  one 
of  whom,  F.,  was  an  experienced  farmer,  and  the 
other,  G.,  a  solicitor,  advanced  a  sum  of  2,400/., 
part  of  the  trust  estate,  along  with  another  sum 
of  2,600/.  not  part  of  the  estate,  making  together 
5,000/.  at  4  per  cent.,  on  the  security  of  a  freehold 
farm,  which  in  1868  had  been  sold  to  the  mort- 
gagor, who  was  farming  that  and  neighbouring 
land  on  a  peculiar  system  of  husbandry.  The 
trustees  had  power  to  advance  on  contributory 
mortgages.  In  1868  the  farm  had  been  valued 
on  behalf  of  the  vendors,  of  whom  G.  was  one, 
and  also  the  solicitor,  at  6,895/.  This  valuation 
was  communicated  to  F.  at  the  time  of  the  mort- 
gage ;  and  no  other  valuation  was  made.  Interest 
was  paid  in  full,  but  irregularly,  down  to 
November,  1877,  since  which  time  the  farm, 
which  was  situated  on  clay  soil,  in  a  wet  situa- 
tion, had  become  unsaleable  and  unlettable, 
owing  to  unfavourable  seasons,  and  had  yielded 
no  income.  The  mortgagor  became  insolvent. 
Upon  claim  by  the  cestui  que  trust  against  F. 
and  the  executors  of  G.  to  be  declared  entitled 
to  payment  of  the  2,400/.  and  interest  since 
November,  1877  : — Held, — notwithstanding  that 
no  valuation  was  used  at  the  date  of  the  mort- 
gage other  than  the  valuation  made  on  behalf  of 
the  vendors  at  the  time  of  the  sale  to  the  mort- 
gagor ;  that  G.,  the  trustee,  was  himself  one,  and 
solicitor  of  the  others,  of  the  vendors  to  the 
mortgagor ;  and  that  the  sum  advanced  was  more 
than  two-thirds  of  the  estimated  value  of  the 


farm — that  the  trustees  were  not  liable  to  make 
good  the  deficient  security.  Godfrey^  In  re, 
Godfrey  v.  FauHttier,  23  Ch.  D.  483  ;  52  L.  J.,  Ch. 
820  ;  48  L.  T.  853 ;  32  W.  R.  23  ;  47  J.  P.  676. 

The  test  of  liability  always  is,  whether  or  not 
the  trustees  have  acted  as  prudent  men  would 
have  acted  in  dealing  with  their  own  property. 
The  "two-thirds"  rule  is  not  enforceable  with 
exact  strictness.    Ih, 

Kegligence  of  Solicitor.]— A  trustee  is  liable 
for  the  loss  of  a  trust  fund  occasioned  by  his 
solicitor  having  neglected  to  take  proper  precau- 
tions on  the  occasion  of  the  investment  of  the 
fund  on  mortgage.  Hopgood  v.  Parkin^  11  L,  R., 
Eq.  74  ;  22  L.  T.  722  ;  18  W.  R.  908. 

Frand  of  Solioitor.] — Upon  the  occasion  of 
the  investment  of  a  trust  fund  on  mortgage,  the 
trustee  employed  the  same  solicitor  as  the  mort- 
gagor. Subsequently  he  had  reason  to  suspect 
the  sufficiency  of  the  security,  but  took  no  steps 
to  inquire  into  the  matter.  It  afterwards  turned 
out  that  the  solicitor  had  practised  a  fraud  on  the 
trustee,  and  that  the  security  was  insufficient : — 
— Held,  that  the  trustee  was  liable  for  the  loss 
occasioned  to  the  trust  estate.  Suttan  v.  WUders^ 
12  L.  R.,  Eq.  373  ;  41  L.  J.,  Ch.  30  ;  25  L.  T.  292  ; 
19  W.  R.  1021. 

Obtaining  Opinion  of  Conrt  ai  to  Investments.] 

— On  a  petition  (not  served  on  any  person)  by 
English  and  Irish  trustees,  under  22  &  23  Vict, 
c.  35,  s.  30  (the  domicil  of  the  testator  and  the 
tenant  for  life  being  Irish  and  English  respec- 
tively), for  the  opinion  of  the  court  as  to  the 
power  of  the  trustees  to  make  certain  investments, 
the  court,  there  having  been  no  application  to 
the  Court  of  Chancery  in  Ireland,  exercised 
jurisdiction,  and  did  not  require  the  petition  to 
be  served  on  any  one.  French  j  In  re,  15  L.  R., 
Eq.  08. 

4.  To  Attachment. 

For  Kon-Fayment  of  Money.] — A  trustee  who 
has  received  trust  money  is  deemed  to  have  it  in 
his  possession  until  he  discharges  himself  of  his 
trust,  and  he  may  be  attached,  as  being  within 
the  third  exception  to  s.  4  of  the  Debtors  Act, 
1869,  for  making  default  in  payment  of  a  sum  so 
received,  and  ordered  by  a  court  of  equity  to  be 
paid  by  him,  notwithstanding  that  he  may  have 
parted  with  the  actual  possession  of  or  control 
over  the  money  prior  to  the  order  for  payment. 
Middleton  v.  aiich^ster,  6  L.  R.,  Ch.  152 ;  40 
L.  J.,  Ch.  237  ;  24  L.  T.  173  ;  19  W.  R.  299, 
369. 

But  interest,  due  from  him  in  respect  of  trust 
money  so  received,  is  not  money  in  his.  possession 
or  under  his  control,  and  an  attachment  will  not 
issue  for  non-compliance  with  an  order  directing 
payment  of  such  interest.    lb. 

The  court  has  no  discretion  to  refuse  an  appli- 
cation for  leave  to  issue  a  writ  of  attachment 
against  a  person  making  default  in  payment  of 
money  in  a  case  falling  within  exception  3  of  s.  4 
of  the  Debtors  Act,  1869.  JEhans  v.  Bear^  10 
L.  R.,  Ch.  76  ;  31  L.  T.  625  ;  23  W.  R.  67. 

A  trustee,  who  had  been  ordered  in  a  suit  to 
pay  into  court  an  amount  admitted  to  be  due 
from  him,  and  mixed  with  his  own  moneys,  was 
adjudicated  bankrupt : — Held,  that  although  the 
debt  was  one  from  which  an  order  of  discharge 
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would  Dot  1-clcasc  him,  stillf  as  it  was  a  debt 
provable  under  the  bankruptcy,  he  was,  pending 
the  bankruptcy  pi-oceedings,  protected  by  the 
Bankruptcy  Act,  1869,  s.  12,  from  attachment 
for  disobedience  to  the  order.  Oobluim  v.  Dalton, 
10  L.  R.,  Ch.  655  ;  44  L.  J.,  Ch.  702  ;  23  W.  R. 
865. 

A  residuary  legatee,  being  entitled  to  a  sum  of 
money  which  the  trustee  of  the  will  admitted 
having  received,  obtained  judgment  against  the 
trustee  in  an  action  in  the  Exchequer  Division, 
and  levied  execution.  The  execution  did  not 
produce  sufficient  to  satisfy  the  judgment ;  and 
the  plaintiif  applied  for  an  order  on  the  trustee 
to  pay  the  money  within  a  definite  time,  intend- 
ing, on  his  making  default,  to  attach  him  under 
s.  4,  sub-s.  3  of  the  Debtors  Act,  1869 :— Held, 
that  the  order  asked  for  could  not  be  obtained 
after  judgment  in  a  common  law  division. 
Drewitt  v.  Hdttards,  37  L.  T.  622  ;  26  W.  R.  122 
— C.  A. 

The  32  k  33  Ylct.  c.  62,  s.  4,  extends  to  an 
application  under  41  Geo.  3,  c.  90,  to  commit  for 
disobedience  to  a  decree  of  the  Irish  Court  of 
Chancery..  FergtLson  v.  Ferguton^  10  L.  R.,  Ch. 
661  ;  44  L.  J.,  Ch.  615. 

But  a  trustee  who  has  been  ordered  to  pay 
money  which  he  had  neglected  to  recover  is  not 
within  the  third  exception  of  that  section,  and 
cannot  be  committed  for  default  in  paying  the 
money,    Ih, 

Application,  how  made.]— Semble,  that  an 
order  for  an  attachment  against  a  defendant 
who  is  said  to  be  within  that  exception  ought 
not  to  be  made  ex  parte.    Ih, 

For  Von-Transfer  of  Fondf .  ] — When  a  trustee 
is  ordered  to  transfer  a  fund  of  consols  admitted 
to  be  due  from  him  and  subsequently  default  is 
made,  a  writ  of  attachment  will  issue.  Dighy  y. 
Turner,  28  L.  T.  296  ;  21  W.  R.  471. 

For  Von-Ezecntion  of  Lease.] — ^When  a  person 
has  been  directed  to  execute  a  lease,  but  refuses 
to  do  so,  the  court  can  only  enforce  such  execu- 
tion by  attachment,  the  Trustee  Act,  1850, 
having  omitted  to  provide  for  such  a  case. 
Grace  v.  Baynton^  25  W.  R.  506. 

TV.   FOLLOWING  TRUST  MONEY. 

When  Permissible.] — Money  was  advanced  to 
a  solicitor  by  A.  for  the  purpose  of  being  invested 
on  mortgage  security.  The  solicitor  wrote  that 
he  had  invested  the  money  on  mortgage  to  M.  on 
leaseholds  in  Camden  Town,  and  that  A.  was 
receiving  interest  at  the  rate  of  5  per  cent.  The 
solicitor  in  fact,  subsequently  to  this,  advanced 
large  sums  on  mortgage  to  M.,  but  no  specific 
mortgage  was  made  in  favour  of  A.  The  draft, 
however,  of  a  mortgage  for  the  sum  advanced  in 
favour  of  A.  was  found  unexecuted  after  the 
solicitor's  death.  The  solicitor  had  died  in- 
solvent. A.  applied  that  a  sum  equal  to  the  sum 
advanced  by  him  should  be  paid  to  him  out  of 
a  large  sum  in  court  representing  the  moneys 
advanced  by  the  solicitor  to  M. : — Held,  that  the 
solicitor  was  bound  by  his  representation  ;  that 
the  money  was  trust  money,  and  that  A.  ought 
to  be  paid  in  priority  to  the  general  creditors. 
Middleton  v.  Pollock,  Wetherall,  Ex  parte,  4 
Ch.  D.  49  ;  46  L.  J,,  Ch.  39  ;  36  L.  T.  608  ;  25 
W.  R.  94; 


I  A  trustee  employed  a  broker,  who  had  notice 
'  of  the  trust,  to  sell  out  consols  and  invest  the 
proceeds  in  railway  stock.  The  broker  sold  the 
I  consols  for  cash,  bought  railway  stock  to  the 
same  amount  for  the  settling  day,  and  received 
'  the  price  of  the  consols  in  a  cheque,  which  he 
paid  in  to  his  account  at  his  bankers'.  He  stopped 
payment  before  the  settling  day,  and  went  into 
liquidation.  The  trustee  claimed  so  much  of  the 
broker's  balance  at  his  bankers'  as  was  attribut- 
able to  the  price  of  the  consols  : — Held,  that  as 
the  price  of  the  consols  was  known  by  the  broker 
to  be  trust  money,  it  could  be  followed,  and  that 
the  claim  must  therefore  be  allowed.  Cooke,  JSx 
parte,  Straehan,  In  re,  4  Ch.  D.  123  ;  46  L.  J., 
Bk.  52  ;  35  L.  T.  649  ;  25  W.  R.  171— C.  A. 

A  solicitor  was  employed  by  the  trustees  for 
sale  of  an  estate,  his  duty  being  to  receive  the 
purchase-moneys  and  pay  them  in  to  the  trustees' 
banking  account.  He  re(9eived  large  sums,  paid 
them  in  to  his  private  account,  and  died  insolvent. 
His  banking  account  at  his  death  shewed  a  laige 
credit,  principally  made  up  of  specific  sums 
which  corresponded  with  receipts  by  him  on 
account  of  sales  of  the  trust  estate  : — Held,  that 
these  specific  sums  could  be  followed  by  the 
trustees,  and  that  there  could  not  be  a  set-off 
allowed  in  respect  of  sums  alleged  to  have  been 
paid  by  the  solicitor  on  account  of  the  trust 
estate.    Birt  v.  Burt,  36  L.  T.  943. 


Identification.] — Trust  moneys   cannot 


l>e  followed  unless  clearly  identified.  Where, 
therefore,  a  solicitor,  having  trust  moneys  in  his 
hands,  paid  certain  sums,  part  of  such  moneys, 
in  to  his  banking  account  without  distinguishing 
them  as  trust  moneys,  and  subsequently  filed  a 
liquidation  petition  : — Held,  that  the  trustee  in 
the  liquidation  was  entitled  to  the  balance  of 
the  moneys  in  the  hands  of  the  bank  as  against 
the  persons  claiming  to  be  entitled  as  trustees  of 
the  alleged  trust  funds  under  the  marriage  settle- 
ment of  the  bankrupt.  Ilardcastle,  Ex  parte^ 
Mawson,  In  re,  44  L.  T.  623 ;  29  W.  R.  615. 

W.  A.,  who  at  the  time  of  his  death  in  1867 
was  carrying  on  the  business  of  a  farmer,  gave 
his  residuary  personal  estate  to  his  widow  and 
a  co-trustee,  upon  trust  to  permit  his  widow 
to  have  the  use  and  enjoyment  of  his  house- 
hold furniture,  and  the  dividends,  interest,  and 
annual  income  and  produce  of  his  other  residu- 
ary estate  for  life,  and  then  upon  trusts  in 
favour  of  the  testator's  two  sons.  The  testator's 
residuary  estate  consisted  almost  entirely  of  the 
household  furniture  and  farm  stock,  and  the 
widow,  with  the  consent  of  her  co-trustee, 
carried  on  the  business  of  the  farm.  She  took 
a  new  lease  of  the  farm  in  her  own  name,  and 
painted  her  own  name  upon  the  carts ;  but  the 
financial  part  of  the  business  was  carried  on 
through  a  joint  banking  account  opened  in  tEe 
names  of  "  the  executors  of  the  late  W.  A." 
'  In  1879  the  widow  presented  her  petition  for 
liquidation.  All  the  property  in  her  possession 
consisted  of  the  furniture  and  farm  stock  be- 
queathed by  the  testator,  or  of  stock  which  had 
replaced  the  original  stock  in  the  ordinary  course 
of  business.  Upon  being  sold  it  realized  a  sum 
of  2,063/.  15*.  6rf.,  with  produce  estimated  at 
2501,  still  to  be  realized.  The  testator's  re- 
siduary account  had  been  passed  at  1,917/.  7«.  6d. : 
— Held,  that  the  farming  stock  in  the  hands  of 
the  widow  was  well  car-marked  as  trust  pro- 
perty, and  that  only  the  life  interest  of  the 
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widow  in  the  proceeds  of  the  realization  passed 
to  the  trustees  in  the  liquidation.  Barber^  Ex 
parte,  An*low,  In  re,  42  L.  T.  411 ;  28  W.  R. 
622. 

Deposit — ^Forfeitnre  for  Kon-oompletion — Pay- 
ment by  Bankrupt  in  Fraad  of  cfreditors.] — ^A 
bankrupt,  having  disposed  of  his  goods  in  u'aud 
of  his  creditors,  opened  an  account  in  a  bank 
with  the  proceeds,  and  having  entered  into  a 
contract  for  the  purchase  of  land  in  an  assumed 
name,  paid  a  deposit  to  the  defendant,  the 
auctioneer,  b^  a  cheque  drawn  upon  the  bank. 
The  vendor  and  the  defendant  acted  bon&  fide 
and  without  notice  of  the  bankruptcy  or  of  the 
fraudulent  conduct  of  the  bankrupt : — Held, 
that  the  bankrupt's  trustee  was  not  entitled  to 
recover  the  deposit  from  the  defendant  so  as  to 
prevent  it  from  being  forfeited  to  the  vendor  on 
the  non-completion  of  the  contract.  Collins  v. 
Stimson,  11  Q.  B.  D.  142  ;  62  L.  J.,  Q.  B.  440  ; 
48  L.  T.  828  ;  31  W.  R.  920  ;  47  J.  P.  439. 

Xrndisclofed  Principal — Principal  cannot  Be- 
eoTor  Money  or  Goods  firom  Third  Penoni  with- 
out a  general  8et-oif  between  latter  and  Agent.] 

— The  plaintiffs,  who  were  lando^sTiers  in  New 
Zealand,  were  in  the  habit  of  shipping  wheat 
from  New  Zealand  to  England  for  sale  on  the 
London  market,  taking  bills  of  lading  which 
made  the  wheat  deliverable  to  themselves  in 
London,  and  indorsing  these  bills  to  M.  and  T. 
merchants  and  factors  at  Glasgow,  with  in- 
structions to  sell  the  wheat  in  London.  M. 
and  T.  having  no  house  or  agency  in  London 
were  themselves  in  the  habit  of  indorsing  these 
bills  of  lading  to  the  defendants,  who  were 
corn-factors  and  brokers  in  London,  for  the 
purpose  of  their  selling  there  the  wheat.  When 
any  sales  were  effect^,  M,  and  T.  delivered 
account  sales  to  the  plaintifEs  in  the  usual  form, 
deducting  a  del  credere  commission  of  3Z.  per 
cent.,  whilst  the  terms  upon  which  the  defen- 
dants were  employed  by  M.  and  T.  were  differ- 
ent, being  a  factorage  of  2^.  per  cent,  and  not  a 
del  credere  commission.  The  indorsement  of 
the  bills  of  lading  by  the  plaintiffs  to  M.  and  T. 
and  by  M.  and  T.  to  the  defendants,  was  in  each 
case  only  for  the  purpose  of  selling  the  wheat 
and  without  the  intention  of  passing  any  pro- 
perty in  it.  The  plaintiffs  knew  that  the  sales 
effected  for  them  by  M,  and  T.  in  London  were 
made  by  brokers  employed  by  M.  and  T.,  but 
the  plaintiffs  were  in  no  way  parties  to  the 
particular  contracts  of  sale  nor  were  their 
names  disclosed  upon  them.  The  defendants 
effected  sales  of  certain  cargoes  of  wheat  which 
had  been  so  consigned  for  sale  by  the  plaintiffs 
in  the  above  mode,  and  paid  the  proceeds  into 
their  own  account  at  their  bankers',  and  from 
time  to  time  made  remittances  to  M.  and  T.  on 
account  of  them  ;  but  upon  reference  to  the 
defendants'  books  of  account  the  proceeds  of 
the  particular  cargoes  could  be  separated  and 
identified.  M.  and  T.  carried  on  a  business  at 
Leith  as  well  as  at  Glasgow,  and  they  employed 
the  defendants  in  respect  of  both,  and  when 
they  stopped  payment,  which  they  did,  they  were 
indebted  to  the  defendants  on  the  Leith  account 
but  not  on  the  Glasgow  account.  The  plaintiffs 
having  brought  an  action  against  the  defendants 
for  the  net  balance  of  the  proceeds  of  the  said 
cargoes  of  wheat  after  deducting  the  remittances 
made  to  M.  and  T.  in  respect  thereof,  but  without 


giving  credit  due  to  them  from  M.  and  T.  on 
other  transactions,  the  jury  found  at  the  trial, 
first,  that  the  plaintiffs  did  not,  through  their 
agents,  employ  the  defendants  to  sell  and  ac- 
count for  the  proceeds  of  the  wheat ;  secondly, 
that  the  defendants  knew,  or  had  reason  to 
believe,  that  M.  and  T.  were  acting  in  the  sales 
as  agents  for  a  third  person : — Held,  that  the 
plaintiffs  were  not  entitled  to  recover,  as  there 
was  no  privity  of  contract  between  them  and 
the  defendants,  and  the  defendants  did  not  stand 
in  any  fiduciary  character  towards  the  plaintiffs 
so  as  to  entitle  the  latter  to  follow  the  pro- 
ceeds of  their  property  in  the  defendants'  hands, 
and  as  whatever  right  the  plaintiffs  might  have 
had  as  owners  to  claim  the  wheat  before  it  had 
been  sold,  they  had  no  right,  after  such  sale,  to  the 
proceeds,  without  giving  credit  for  the  sum  due 
to  the  defendants  from  M.  and  T.  on  their  general 
account.  J>7t^  Zealand  and  Australian  Land 
Company  v.  Watson,  7  Q.  B.  D.  374  ;  60  L.  J., 
Q.  B.  433  ;  44  L.  T.  675  ;  29  W.  R.  694—0.  A. 

Bnle  in  Clayton'f  Case  ai  applied  to  Trust 
Money.] — A  solicitor  died  insolvent ;  he  had, 
without  authority,  sold  a  client's  property,  and 
mixed  the  proceeds  with  his  own  money  at  his 
bank,  and  had  drawn  out  part  for  his  own  use  : 
— Held,  that  the  client  could  not  follow  the 
money,  the  rule  in  Clayton's  case  not  applying 
between  cestui  que  trust  and  trustee.  Hallett,  In 
re,  Knatchhull  v.  Hallctt,  CotteriU  v.  Hallett, 
13  Ch.  D.  696  ;  49  L.  J.,  Ch.  415  ;  42  L.  T.  421.  \ 

Transfer  to  Trustee's  Private  Account — ^Lia- 
bility of  Bank.] — Where  a  sum  of  money  was 
standing  in  the  books  of  a  banking  company  to 
the  credit  of  "  the  account  of  the  trustees  of  the 
late  W.  H.,"  and  the  bank,  knowing  that  the 
trustees  (each  of  whom  had  an  overdrawn  ac- 
count at  the  bank)  were  not  beneficially  entitled, 
allowed  them  to  transfer  sums  at  different  times 
from  the  trust  account  to  their  respective  private 
accounts  : — Held  that  the  cestuis  que  trustent 
were  entitled  to  recover  from  the  bank  the  sums 
so  allowed  to  be  transferred,  and  that  it  was 
immaterial  whether  or  not  the  bank  knew  what 
were  the  circumstances  of  the  trust,  and  also 
whether  or  not  the  bank  profited  by  the  transfer 
from  the  one  account  to  the  other,  so  long  as 
they  were  aware  that  the  money  dealt  with  was 
trust  money.  Foxton  v.  Mancltester  and  Liter- 
pool  District  Banking  Company,  44  L.  T.  406. 


V.  ACTIONS,  BY  AND  AGAINST 
TRUSTEES. 

1.  Generally. 

Service  out  of  Jurisdiction.] — Upon  a  petition 
under  the  Trustee  Relief  Act  the  court  has  juris- 
diction to  order  service  on  a  respondent  out  of 
the  jurisdiction,  and  also  substituted  service. 
Bonclli's  Electric  Telegraph  Company,  In  re, 
Cook's  claim,  18  L.  R.,  Eq.  655  ;  43  L.  J.,  Ch. 
720  ;  31  L.  T.  83  ;  22  W.  R.  866. 

The  court  has  authority  to  order  service,  upon 
minors  residing  out  of  the  jurisdiction,  of  a  peti- 
tion under  the  Trustee  Acts,  1850  and  1852  (13 
&  14  Vict.  c.  59,  and  15  &  16  Vict.  c.  55)  ;  and 
also  of  a  petition  under  the  Trustee  Relief  Act  (11 
&  12  Vict.  c.  68).  Wychcrley,  In  re,  I)un7ie 
In  re,  1  Ir.  L.  R,  12. 
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The  court  has  jurisdiction  to  order  service  of 
a  petition  under  the  Trustee  Relief  Act  (10  &  11 
Vict.  c.  96),  on  a  party  out  of  the  jurisdiction. 
Haney,  In  re,  10  L.  R.,  Ch.  275 ;  44  L.  J.,  ('h. 
272.    Affirming  44  L.  J.,  Ch.  207  ;  31  L.  T.  G45. 

No  action  will  lie  against  trustees,  either  by 
their  cestui  que  trust,  or,  in  case  of  his  bank- 
ruptcy, by  the  assignees  of  such  cestui  que  trust. 
AUtn  V.  Imk'tt,  Uolt,  641. 

Partief .]  —  Persons  claiming  a  title  purely 
adverse  to  a  trust  cannot  be  made  parties  to  a 
suit  for  the  execution  of  the  trust.  Att.'Grti. 
V.  Avon,  otherwb«e  Abt'rarofi  Corporathm,  3  De 
G.,  J.  &  R.  637. 

In  1840,  a  father  left  a  legacy  to  his  daughter 
to  be  p«aid  ten  yeiirs  after  his  death.  In  1847, 
the  executor  assigned  to  her  husband  certain 
leaseholds,  which  formed  part  of  her  father's 
estate,  in  consideration  of  the  amount  of  the 
legacy,  the  assignee  having  notice  of  the  trusts 
of  the  will.  In  1870,  the  persons  entitled  to  the 
residuary  estate  filed  a  bill  against  the  executor 
and  the  assignee  of  the  leaseholds,  alleging  that 
the  leaseholds  had  been  sold  at  an  undervalue, 
and  that  the  assignee  was  a  party  to  the  breach 
of  trust  thus  committed,  and  praying  for  ad- 
ministration of  the  trusts  of  the  will,  and  that 
the  assignment  might  be  set  aside  : — Held,  that 
the  bill  was  not  multifarious.  Pyrah  v.  Wood- 
cock, 24  L.  T.  407  ;  19  W.  R.  463. 

Held,  also,  that  the  assignee  was  not  an  ex- 
press trustee  so  as  to  bring  the  case  within  s.  25 
of  the  3  &  4  Will.  4,  c.  27,  the  Statute  of  Limita- 
tions.   Ih, 

Death  of  Truatee  after  Instltation  of  Suit.] — 

Where  one  of  two  trustees  of  an  estate  which  was 
being  administered  in  court  died  intestate  and 
insolvent,  after  a  decree  for  an  account  against 
himself  and  his  co-trustee,  and  after  the  ccHifi- 
cate  had  been  settled  by  the  chief  clerk  except 
in  some  formal  particulars  : — Held,  that  the  pro- 
ceedings ought  to  be  carried  on  in  the  absence 
of  a  representative  of  his  estate,  although  con- 
siderable balances  were  proved  to  be  due  from 
the  trustees,  and  although  one  of  the  parties 
having  the  conduct  of  the  cause  was  entitled  to 
take  out  representation  to  the  deceased  trustee. 
Moore  v.  Morris,  13  L.  R.,  Eq.  139  ;  41  L.  J., 
Ch.  161. 

ActionB  against —For  Money  paid  for  the  XTse 
of  Cestui  qne  Trust.] — An  infant  having  been 
injured  by  a  railway  accident,  her  claims  were 
compromised  for  a  sum  of  money,  which  was 
paid  by  the  company  to  her  attorney.  The 
money  was  intended  for  her  exclusive  benefit, 
and  it  having  been  arranged  between  her 
parents  and  the  company  that  the  money  should 
be  settled,  it  was  paid  over  to  trustees  of  a 
settlement,  the  trusts  of  which  gave  the  income 
only  of  the  money  to  her  for  life.  When  she 
came  of  age  she  repudiated  this  arrangement, 
and  sued  the  trustees  for  money  received  to  her 
use  : — Held,  that  the  contract  entered  into  by 
the  trustees  was  to  hold  the  money  on  the  trusts 
of  the  settlement,  and  that  they  were  not  liable 
to  her  in  that  form  of  action.  Scluificld  v. 
Robinson,  24  L.  T.  691 ;  19  W.  R.  958. 

If  a  trustee  admits  that  a  balance  belonging  to 
the  cestui  que  trust  is  in  his  hands,  an  action  for 
money  had  and  received  may  be  maintained  by 
the  cestui  que  trust  on  such  admission.    Roper 


I  V.  Holland,  4  N.  &  M.  668  ;  3  A.  &  E.  99  ;  1  H. 
&  W.  167. 

,  Where  the  trustee  of  an  estate,  who  had  funds 
belonging  to  his  cestui  que  trust  in  his  hands, 
said  that  he  was  ready  to  pay  him  102.  down  if 
he  would  give  credit  for  certain  repairs : — Held, 
that  it  was  such  a  statement  of  account  and 
declaration  of  a  balance  due  as  would  maintain 
an  action.    lb. 

An  action  for  breach  of  duty  is  not  maintain- 
able by  a  cestui  que  trust  against  his  trustees, 
where  the  only  breach  complained  of  is  the  non- 
payment of  money  which  the  trustee  holds,  as 
such,  to  be  paid  by  him  to  the  cestui  que  trust, 

,  but  which  he  has  not  specifically  appropriated 
for  that  purpose.  Edwardcs  v.  Lowndes,  1  EL 
&  Bl.  81  ;  22  L.  J.,  Q.  B.  104  ;  17  Jur.  412. 

Trustees  of  a  sum  of  money  bequeathed  to  the 
separate  use  of  the  wife  acknowledged,  by  letter, 
that  they  held  a  sum  due  as  interest,  ready  to  be 
paid  to  the  wife  upon  her  own  receipt  and  exe- 
cution of  a  trust  deed,  prepared  by  order  of  the 
Court  of  Chancery  : — Held,  that  though  they 
had  no  right  to  require  execution  of  the  deed, 
an  action  would  not  lie  against  them  for  money 
had  and  received,  or  for  money  due  on  an 
account  stated,  until  the  wife's  receipt  was  pro- 
duced. Bond  V.  Ji^ursr,  10  Q.  B.  244  ;  16  L.  J., 
Q.  B.  196;  11  Jur.  655. 

For  Detinue  of  Deed  under  whieh  Trust 


Arises.] — ^A  cestui  que  trust  cannot  maintain, 
against  a  bailee  of  the  trustee,  detinue  for  the 
deed  under  which  the  trust  arises,  even  although 
before  the  detention  the  cestui  que  trust  had 
first  obtained  [wssession  of  the  deed  ;  for  the 
right  to  hold  a  deed  is  not  permanently  attached 
to  the  first  possessor  of  it,  so  as  to  prevent 
another  having  an  equal  interest  in  the  deed 
from  holding  it  even  against  such  first  possessor. 
Foster  y.  Crabb,  12  C.  B.  136  ;  21  L.  J.,  C.  P. 
189  ;  16  Jur.  835. 

Evidenee  in.] — In  an  action  by  a  trustee,  he 
is  not  bound  by  the  statements  of  a  party  ad- 
mitted to  be  cestui  que  trust,  unless  the  nature 
of  the  interest  of  such  party  in  the  trust  estate 
is  shewn.  May  v.  Taylor,  6  M.  &  G.  261 ;  6 
Scott,  N.  R.  974. 

An  authority  to  a  married  woman  to  receive 
the  rents  from  parties  professing  to  be  her  trus- 
tees, is  admissible  in  an  action  against  them,  or 
a  party  who  has  acted  as  their  bailiff  in  distrain- 
ing.    Roberts  V.  Shalless,  I  F.  &  F.  139. 

2.  Costs. 

Of  Trustees— When  Allowed.]— The  trustees 
of  a  will  agreed  to  settle  disputes  with  the  sur- 
I  viving  partner  in  a  firm  of  which  the  testator  had 
I  been  a  member  by  selling  the  testator's  share  to 
him  at  a  certain  price.     They  then  filed  a  bill  to 
I  have  this  agreement  sanctioned ;  a  decree  was 
I  made  accordingly,  aiid  the  sale  carried  out.  Some 
j  years  afterwards  some  of  the  residuary  legatees, 
I  who  were  infants,  filed  a  bill  by  their  next  friend 
to  set  aside  the  decree  on  the  ground  that  the 
compromise  was  an    improper  one,  and  that  it 
had  been  entered  into,  and  the  decree  sanction- 
ing it  obtained,  by  the  personal  fraud  of  one  of 
the  trustees.     This  trustee  answered  separately  ; 
and  at  the  hearing  Lord  Romilly  dismissed  the 
bill  with  costs,  being  of  opinion  that  the  compro- 
mise hail  been  beneficial  and  the  decree  sane- 
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tioning  it  properly  obtained.  The  next  friend 
could  not  pay  the  costs,  and  the  trustee  applied 
by  summons  in  a  suit  for  the  administration  of 
the  testator^s  estate  to  have  them  taxed  as  be- 
tween solicitor  and  client  and  paid  out  of  the 
estate  : — Held,  that  the  trustee  was  entitled  to  be 
paid  his  costs  out  of  the  estate  as  he  had  defended 
the  suit  for  the  benefit  of  the  estate,  though  he 
had  at  the  same  time  defended  his  own  character. 
Walters  v.  Woodbridge,  7  Ch.  D.  504  ;  47  L.  J., 
Ch.  516  ;  38  L.  T.  83  ;  26  W.  R.  469.  Reversing 
20  W.  R.  620. 

The  estate  of  a  testator,  who  died  in  1832,  was 
distributed  in  1847,  at  the  written  request  of  the 
persons  beneficially  entitled.  Another  part  of 
the  estate,  which  fell  in  in  1852,  was  distributed 
also  at  the  request,  but  not  in  writing,  of  the 
beneficiaries,  and  in  1871  the  acting  trustee  died. 
No  accounts  or  vouchers  were  forthcoming  from 
the  trustees.  A  bill  filed  in  1872  by  one  of  the 
beneficiaries  and  her  husband  against  the  surviv- 
ing trustee  and  the  representative  of  the  deceased 
trustee  for  administration  was  dismissed,  but, 
owing  to  the  negligence  of  the  trustees  in  not 
keeping  accounts  and  vouchers,  without  costs. 
Payne  v.  Bcann,  18  L.  R.,  Eq.  356. 

A  trustee  is  entitled  to  be  reimbursed  out  of  the 
trust  property  all  the  charges  and  expenses  in- 
curred in  the  execution  of  the  trust,  and  in  this 
the  court  will  always  deal  liberally  with  a  trus- 
tee acting  bond.  fide.  Courtney  v.  Rumleyy  6  Ir. 
R.,  Eq.  99. 

When  the  costs  or  expenses  claimed  have  been 
incurred  through  the  misconduct  or  negligence  of 
the  trustee,  he  will  not  be  allowed  them  ;  but  the 
fact  of  his  having  been  unsuccessful  in  litigation, 
either  as  plaintiff  or  defendant,  will  not,  in  the 
absence  of  misconduct,  disentitle  him  to  be  re- 
imbursed his  costs.    lb. 

Trustees  who  have  lodged  money  under'  the 
Trustee  Relief  Act  will  be  allowed  their  costs  of 
appearing  on  the  hearing  of  a  petition  to  draw  it, 
if  the  claimant's  title  be  doubtful.  Blayney^  In 
re,  9  Ir.  R.,Eq.413. 

The  sum  of  8^.  is  the  proper  sum  to  be  deducted 
by  trustees  in  the  first  instance  for  the  costs  of 
lodging  the  money.    lb, 

A  trustee  refused  to  join  his  co- trustee  in  suing 
to  recover  trust  property,  and  put  in  an  answer. 
He  was  disallowed  costs.  Gompertz  v.  Kensity  13 
L.  R.,  Eq.  369  ;  41  L.  J.,  Ch.  382  ;  26  L.  T.  95  ; 
20  W.  R.  313. 

Upon  a  petition  by  tenant  for  life  of  stock 
which  had  been  paid  into  court  under  the  Trus- 
tee Relief  Act,  for  payment  out  of  the  dividends, 
the  trustee,  who  appears  on  the  petition  after 
notice  from  the  petitioners  solicitor  not  to  do 
so,  upon  the  ground  that  the  petition  relates 
to  the  income  only,  will  not  be  allowed  his 
costs  of  the  appearance  out  of  the  funds  re- 
presenting income.  Battell,  In  re,  21  W.  R. 
138. 

Trustees,  on  paying  a  fund  into  court,  deducted 
44/.  14*.  Sd,  in  respect  of  their  costs.  On  a  peti- 
tion by  the  person  entitled  to  the  dividends, 
praying  that  the  same  might  be  paid  to  her,  and 
that  the  costs  of  the  trustees,  who  appeared  on 
the  petition,  might  be  taxed : — Held,  that  the 
costs  of  their  appearance,  and  their  costs, 
charges,  and  expenses  properly  incurred  in  re- 
lation to  the  fund  in  court,  ought  to  be  taxed, 
and  that  they  oueht  to  be  charged  with  the 
sum  deducted  bv  them  on  payment  into  court. 
Sweeper,  In  re,U  L.  T.  413  ;  19  W.  R.  793. 


Settlement  set  aeide.] — ^Where  a  settle- 
ment is  set  aside  the  trustee  has  no  claim  to  his 
costs  as  a  matter  of  right,  there  being  no  contract 
in  existence,  and,  therefore,  if  costs  are  given 
against  him  he  has  no  right  of  appeal.  Button 
V.  Thompson,  23  Ch.  D.  278  ;  52  L.  J.,  Ch.  661  ; 
31  W.  R.  596— C.  A. 

Of  Befanlting  Trustee.] — A  defaulting 

trustee  is  entitled  to  his  costs  of  a  suit  for  the 
execution  of  the  trusts  incurred  after  his  bank- 
ruptcy, or  after  the  registration  of  a  creditor's 
deed,  executed  by  him  under  the  Bankruptcy 
Act,  1861.  Bowycr  v.  Grijfin,  9  L.  R.,  Eq.  340  ; 
39  L.  J.,  Ch.  159. 

In  an  administration  action  one  defendant  was 
an  executor.  He  was  a  defaulting  trustee  under 
a  settlement.  After  the  action  was  commenced 
he  was  adjudicated  bankrupt,  and  a  trustee  in 
bankruptcy  was  appointed  and  made  a  defen- 
dant : — Held,  that  the  defaulting  trustee  was 
entitled  to  be  paid  his  costs  incurred  after  his 
bankruptcy.  Bowycr  v.  Griffin  (9  L.  R.,  Eq.  340) 
followed,  Clare  v.  Clare,  Clare,  In  re,  21  Ch. 
D.  865  ;  51  L.  J.,  Ch.  553  ;  46  L.  T.  851  ;  30  W. 
R.  789. 

Two  executors,  defendants  in  an  administra- 
tion action,  were  represented  by  the  same  soli- 
citor, to  whom  they  had  given  a  joint  retainer, 
and  one  of  them  was  a  debtor  to  the  estate,  and 
became  bankrupt  after  the  passing  of  the  Bank- 
ruptcy Act,  1869  : — Held,  that  the  solvent  execu- 
tor was  entitled  to  be  paid  his  separate  costs  out 
of  the  estate,  and  that  the  separate  costs  of  the 
insolvent  executor  must  be  set  off  against  the 
debt  due  from  him  to  the  estate ;  but  that 
whether  the  whole  or  what  part  of  the  common 
costs  of  both  executors  was  to  be  paid  out  of  the 
estate  was  a  question  for  the  taxing  master  to 
determine  according  to  the  settled  practice  of  the 
taxing  office,  McEwan  v.  Crombic,  Porter  v. 
Grant,  25  Ch.  D.  175  ;  53  L.  J.,  Ch.  24  ;  49  L.  T. 
499;  32  W.  R.  115. 

Where,  after  the  commencement  of  an  adminis- 
tration action  against  a  defaulting  executor  or 
trustee,  he  becomes  bankrupt,  and,  under  s.  49  of 
the  Bankruptcy  Act,  1869,  his  debt  remains  un- 
discharged by  the  bankruptcy,  he  is  not  entitled 
to  be  paid  any  of  his  costs  of  the  action,  whether 
incun'ed  before  or  after  the  bankruptcy,  until 
lie  has  made  good  his  default.  But  where  the 
debt  of  the  defaulting  executor  or  trustee  has 
been  discharged  by  his  bankruptcy,  as  where  the 
bankruptcy  has  taken  place  prior  to  the  Bank- 
ruptcy  Act,  1869  ;  or  where,  after  the  bankruptcy, 
his  debt  remaining  undischarged,  he  renders  ser- 
vices in  the  action  in  his  character  of  executor 
or  trustee,  he  is  entitled  to  be  paid  his  costs  in- 
curred subsequently  to  his  bankruptcy,  though 
his  prior  costa  must  be  set  off  against  his  debt. 
Lewis  V.  Trask  (21  Ch.  D.  862)  followed.  Clare 
V.  Clare  (21  Ch.  D.  865)  not  followed.  BasMm, 
In  re,  llannay  v.  Basliam,  23  Ch.  D.  196  ;  52 
L.  J.,  Ch.  408  ;  48  L.  T.  476  ;  31  W.  R.  748. 

Where  the  trustee  of  a  settlement  became 
bankrupt  shortly  after  the  commencement  of  an 
action  for  the  execution  of  the  trusts,  and  an 
order  was  made  for  payment  by  him  into  court  of 
a  sum  of  money  certified  to  be  due  from  him  to 
the  estate,  he  was  held  entitled  to  his  costs  of  the 
action,  though  he  was  not  to  receive  them  until 
he  had  made  good  his  default.  Boroyer  v.  Grif- 
fin (9  L.  R.,  Eq.  340)  considered.  Lewis  v,  Trask, 
'21  Ch.  D.  862. 


248 


TRUST  AND  TRUSTEE. 


244 


Trustee   Guilty  of  Xiscondaet.]— The 

right  of  a  trustee  to  his  costs,  like  that  of  a  mort- 
gagee, is  a  matter  of  contract,  and  is  not  in  the 
discretion  of  the  judge  ;  although  he  may  be  de- 
prived of  them  for  misconduct.  The  mere  fact 
that  a  trustee  denies  that  he  is  indebted  to  the 
estate,  and  on  taking  the  accounts  turns  out  to 
be  indebted,  is  no  reason  for  depriving  him  of  his 
costs.  Tvrner  v.  Haiicoek,  20  Ch.  D.  303  ;  51  L.  J., 
Ch.  617  ;  46  L.  T.  760  ;  30  W.  B.  480— C.  A. 

Out  of  what  Fund  Payable.] — An  action  to 
carry  into  execution  the  trusts  of  a  fund  having 
been  instituted  unnecessarily  by  the  beneficial 
owner  of  one  out  of  six  shares,  the  other  bene- 
ficiaries, who  had  not  been  served  with  notice  of 
or  attended  proceedings  in  the  action,  or  derived 
any  benefit  therefrom,  received  payment  of 
their  shares  in  full  from  the  trustee  pending  the 
action  : — Held,  that  the  costs  of  the  action  were 
to  be  borne  by  the  plaintiffs  share  alone.  Chen- 
nellj  In  re^  Jone»  v.  Chennell^  47  L.  J.,  Ch.  80. 
AflSrmed,  8  Ch.  D.  492  ;  47  L.  J.,  Ch.  683  ;  38 
L.  T.  494  ;  36  W.  R.  595— C.  A. 

The  costs  of  a  trustee,  who  was  served  with 
and  appeared  upon  a  petition  by  a  tenant  for 
life  for  payment  of  dividends,  were  ordered  to  be 
paid  out  of  income.  Masim^  la  re,  Smithett,  Ex 
parte,  12  L.  B.,  Eq.  lU ;  24  L.  T.  869 ;  19  W.  R. 
1025. 

When  a  fund  has  been  paid  into  court  on 
account  of  the  inability  of  a  sole  trustee  to  act, 
on  an  application  relating  solely  to  the  pay- 
ment of  the  dividends,  the  costs  of  the  appear- 
ance of  the  trustee  may  be  properly  charged  on 
the  corpus.  Wood,  In  re,  11  L,  R.,  Eq.  156  ; 
40  L.  J.,  Ch.  179 ;  23  L.  T.  586  ;  19  W,  R.  227. 

The  representative  of  a  defaulting  executor 
is  entitled  to  costs  out  of  the  executor's  assets, 
not  out  of  the  assets  of  the  original  testator 
whose  estate  is  being  administered.  Qurney  v. 
Gnmey,  48  L.  T.  529. 

Seale.] — When  a  trust  fund  is  reduced  to  500Z. 
before  the  filing  of  the  bill,  the  court  will  only 
allow  costs  according  to  the  county  court  scale. 
Ali  V.  ForreMer,  21  L.  T.  819. 

Liability  of  Trustees  to  Pay.]— If  trustees,  by 
wilful  neglect  of  their  duty,  render  a  suit  for  the 
administration  of  the  estate  under  their  charge 
necessary,  they  will  be  ordered  to  pay  the  costs 
of  it.  Jefferys  v.  Marshall,  23  L.  T.  548 ;  19  W. 
R.  94. 

Trustees  who  pay  into  court  a  fund  claimed  in 
default  of  appointment  after  satisfactory  evi- 
dence of  the  non-exercise  of  the  power,  will 
be  ordered  to  pay  the  costs  of  paying  the  fund 
into  court.  Chdl,  In  re,  20  L.  R.,  Eq.  561  ; 
44  L.  J..  Ch.  664  ;  32  L.  T.  853  ;  23  W.  R,  850. 

To  a  bill  filed  in  1873  to  establish  the  validity 
of  certain  appointments  made  under  a  power 
contained  in  a  will,  the  trustees  were  made  defen- 
dants and  were  interrogated,  and  put  in  a  long 
answer,  alleging  that  the  appointments  were  a 
fraud  on  the  power.  When  the  new  procedure 
came  into  operation,  the  cause  was  a  pending 
suit,  in  which  replication  had  not  been  filed,  nor 
notice  of  motion  given  before  the  2nd  November, 
1875.  A  motion  by  the  plaintiff  that  the  evidence 
might  be  taken  by  affidavit,  on  the  ground  that, 
although  none  of  the  affidavits  were  sworn  until 
after  the  2nd  November,  the  greater  part  of  the 
cost  of  preparing  them  had  been  incurred  before 


that  time,  was  successfully  resisted  by  the  trus- 
tees, but  the  costs  of  the  motion  were  reserved. 
At  the  hearing  the  trustees  consented  to  a  decree 
without  any  evidence  being  gone  into  : — Held, 
that  although  the  trustees  were  entitled  to  the 
usual  trustees'  costs  of  the  suit,  they,  under 
the  circumstances,  must  pay  the  costs  of  their 
own  answer.     Patterwn  v.  Waaler,  34  L.  T.  415. 

Held,  also,  that  the  trustees,  having  unjustly 
and  unreasonably  opposed  the  motion  for  taking 
the  evidence  by  affidavit,  must  pay  the  costs  of 
that  motion.    Ih, 

Held,  that  the  trustees  could  not  be  ordered  to 
pay  the  costs  incurred  by  the  plaintiff  in  bring- 
ing the  witnesses  up  to  town  for  the  hearing.  Ih. 

When,  in  an  action  for  administration  of 
trusts,  the  plaintiff  makes  a  special  case  of 
breach  of  trust  in  relation  to  the  property,  not 
depending  upon  a  mere  point  of  construction, 
the  rule  is  that,  the  breach  of  trust  being 
established,  the  trustee  must  bear  the  costs  of 
the  action  so  far  as  it  relates  thereto.  Bell  v. 
Tnmer,  47  L.  J.,  Ch.  75. 

Though  a  solicitor  who  accidentally  (or  upon 
separate  retainers)  represents  two  or  more  parties 
ought  to  distinguish  the  charges  incuiTcd  for 
each  separate  party,  yet  where  there  is  a  joint 
retainer  (or  by  trustees  not  severing  in  their 
defence)  he  can  enforce  the  whole  bill  of  costs 
incurred  against  either  of  the  parties.  Watson 
V.  Row,  18  L.  R.,  Eq.  680  ;  43  L.  J.,  Ch.  664  ;  22 
W.  R.  793. 

Two  trustees  gave  a  joint  retainer  in  a  suit  to 
administer  the  trust  estate.  One  became  insol- 
vent and  was  indebted  to  the  estate  : — Held, 
that  the  solvent  trustee  should  have  the  whole 
costs  of  himself  and  his  co-trustee  allowed  out  of 
the  estate  without  any  set-off  in  respect  of  the 
estate.    Ih, 

Of  Vexatious  Action.] — Where  two  co- 


executors  of  a  trustee,  one  of  them  a  solicitor, 
were  jointly  liable  in  respect  of  a  breach  of 
trust  committed  by  their  testator,  the  solicitor 
having  had  the  sole  management  of  the  trust 
estate,  and  having  resorted  to  vexatious  means 
to  evade  legal  proceedings,  an  order  was  made, 
as  between  him  and  his  co-trustee,  th|it  the 
latter  was  entitled  to  recover  from  him  the 
whole  costs  of  the  action.  Price  v.  Price,  42 
L.  T.  626. 


Of  Unnecessary  Action  to  execute  Trusts 


of  Settlement.] — One  of  two  tenants  for  life 
under  a  settlement  brought  an  action,  claiming 
to  have  the  trusts  executed  by  the  court.  The 
statement  of  claim  alleged  that  the  surviving 
trustee  had  committed  a  breach  of  trust,  and 
asked  to  have  new  trustees  appointed  in  the 
place  of  him  and  a  deceased  trustee.  The  settle- 
ment contained  a  power  to  appoint  new  trustees, 
exercisable  by  the  tenants  for  life.  The  plain- 
tiff's income  had  always  been  regularly  paid  to 
him.  At  the  trial  the  charges  against  the  trustee 
were  abandoned,  and  it  was  admitted  that  there 
was  no  ground  for  his  removal : — Held,  that  the 
plaintiff  was  entitled  to  judgment  for  the  exe- 
cution of  the  trusts,  but  that,  the  action  being 
unnecessary,  he  must  pay  the  costs  of  it  up  to 
and  including  the  trial.  Fafw  v.  Fane,  13  L.  R., 
Ch.  228  ;  41  L.  T.  551  ;  28  W.  R.  348. 


Of  Administration  Action.] — Plaintiff,  a 


trustee  and  executor  under  a  will,  brought  an 
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action  for  the  administration  of  a  small  estate, 
on  tlie  ground  that  it  was  in  the  interest  of  all 
parties,  as  there  were  doubts  as  to  the  true 
construction  of  the  will,  and  difficulties  and 
disagreements  with  regard  to  the  interpretation 
of  the  trusts,  and  that  he  needed  the  protection 
of  the  court.  The  defendants,  the  beneficiaries 
(who,  after  the  commencement  of  the  action, 
had  suggested  that  the  quickest  and  least  ex- 
pensive mode  would  be  to  state  a  special  case 
for  the  opinion  of  the  court),  denied  that  it  was 
in  the  interest  of  all  parties  that  the  estate 
should  be  administered  under  the  direction  of 
the  court,  and  contended  that  the  question  of 
construction  was  in  no  respect  doubtful.  They 
submitted  that  the  action  should  be  dismissed, 
as  being. unnecessary,  harassing,  and  destructive 
of  the  trust  property : — Held,  that  the  action 
must  be  dismissed  with  costs  to  be  paid  by  the 
trustee  personally,  as  the  court  will  not  allow 
itself  to  be  made  an  instrument  or  mere  agent 
of  oppression,  nor  interfere  where  the  only  result 
must  be  to  despoil  of  their  property  persons 
unable  to  protect  themselves,  and  in  this  case 
there  was  no  ground  whatever  on  which  the 
court  could  be  asked  to  interfere  except  the 
question  of  construction  of  the  will,  and  that 
was  not  in  doubt.  Cabbumj  In  re,  Qage  v. 
Rutland,  46  L.  T.  848. 


Payment  of  Legacy — ^Refusal  to  Fay  Lega- 


tee upon  attaining  Twenty-one.] — A  legatee  im 
mediately  upon  attaining  twenty-one  required 
payment  of  a  pecuniary  legacy  to  which  she 
then  became  entitled.  The  trustees  of  the  will, 
who  had  stock  to  answer  the  legacy,  were 
supplied  with  evidence  of  the  legatee's  age  and 
identity,  and  that  she  was  unmarried,  but, 
acting  on  representations  made  by  the  legatee's 
brother,  they  required  that  they  or  one  of  them 
should  have  a  personal  interview  with  the  legatee 
for  the  purpose  of  explaining  her  rights,  and 
guarding  her  against  the  influence  of  her  mother 
and  step-father,  with  whom  she  was  residing  ; 
and  they  proposed,  unless  such  interview  were 
granted,  to  pay  the  legacy  into  court  under  the 
Trustee  Relief  Act.  The  legatee  having  brought 
an  action  to  recover  the  legacy  : — Held,  that  the 
trustees  were  not  justified  in  withholding  or 
delaying  payment  of  the  legacy,  and  they  were 
ordered  to  pay  the  costs  of  the  action.  Ve  Burgh 
V.  M'Clintock,  11  L.  R.,  Ir.  220. 


Of  Appeal.] —The  judge  of  the  county 


court  set  aside  a  voluntary  settlement.  He  gave 
the  trustee  in  the  liquidation  his  costs  out  of 
the  debtor's  estate,  but  made  no  o^ier  as  to  the 
cost«  of  the  trustees  of  the  settlement.  The 
trustees  of  the  settlement  appealed  to  the  chief 
judge,  who  discharged  the  order  of  the  county 
court.  The  Court  of  Appeal  restored  the  order 
of  the  county  court : — Held,  that  the  trustees  of 
the  settlement  ought  to  have  been  satisfied  with 
the  decision  of  the  county  court,  and  that  they 
must  bear  their  own  costs  of  both  appeals,  and 
must  pay  the  costs  of  the  trustee  in  the  liquida- 
tion of  both  appeals.  Russell,  Ex  parte,  Butter- 
worth,  In  re,  19  Ch.  D.  588  ;  51  L.  J.,  Ch.  521  ; 
46  L.  T.  113  ;  30  W.  R.  684— C.  A. 


TURNPIKE. 

See  WAY. 


UMPIRE. 

See  ARBITRATION— LANDS  CLAUSES  ACT. 


UNCONSCIONABLE 
BARGAINS. 

See  UNDUE  INFLUENCE.' 


UNDERWRITER. 

See  INSURANCE. 


UNDUE  INFLUENCE  AND 
UNCONSCIONABLE  BAR- 
GAINS. 

1.  Sale  of  Rerersionary  Interests. 

2.  Undue  Influence,  249. 

3.  Remedies,  255. 

1.  Sals  of  Revebsionaby  Intebbsts. 

In  what  Cases  the  Coart  will  Interfere.] — 

Mere  inadequacy  of  price  will  entitle  an  ex- 
pectant heir  to  apply  to  a  court  of  equity  to  set 
aside  the  sale  oi  a  reversion;  and  the  onus  of 
proving  the  transaction  fair,  and  the  price  suffi- 
cient, is  on  the  purchaser.  O'Rorkc  v.  Bolhtg- 
broke,  2  App.  Cas.  814  ;  26  W.  R.  239. 

The  repeal  of  the  usury  laws  has  not  affected 
the  jurisdiction  of  the  Court  of  Chancery  to  give 
adequate  protection,  in  such  cases,  to  expectant 
heirs,  or  persons  under  pressure.    lb, 

A  money-lender,  having  agreed  with  a  young 
gentleman  who  was  just  twenty-one,  and  was  in 
difficulties,  to  lend  him  150^.  on  his  reversionary 
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intei'est  under  his  father's  will,  exacted  securities 
for  200/.,  with  interest  at  20  per  cent.,  reducible 
to  10  per  cent,  on  punctual  payment,  and  ad- 
vanced only  123/.,  but  claimed  interest  on  the 
whole  amount  secured.  The  court  declared  that 
the  securities  should  stand  as  a  security  for  the 
money  actually  advanced  with  interest  at  6  per 
cent.,  although  the  borrower  had  been  assisted 
by  a  solicitor,  who,  however,  stated  that  he 
was  not  accurately  informed  of  the  transaction. 
Miller  v.  Cook,  10  L.  R.,  Eq.  641  ;  40  L.  J.,  Ch. 
11  ;  22  L.  T.  740  ;  18  W.  R.  1061. 

The  jurisdiction  of  the  court  over  unconscion- 
able bargains  is  not  affected  by  the  repeal  of  the 
usury  laws,  or  by  31  &  32  Vict.  c.  4,  s.  1.     Jh, 

Although  by  17  &  18  Vict.  c.  60,  the  usury 
laws  are  repealed,  and  by  31  &  32  Vict.  c.  4, 
dealings  with  reversionary  interests  can  no 
longer  be  set  aside  for  inadequacy  of  considera- 
tion, a  court  )ias  still  jurisdiction  to  protect  the 
unwary  from  unconscionable  bargains.  Tyler  v. 
Yate9,  6  L.  R.,  Ch.  665  ;  40  L.  J.,  Ch.  768  ;  25 
L.  T.  284  ;  19  W.  R.  909.  Affirming  11  L.  R., 
Eq.  265. 

Therefore,  where  a  bill  discounter  on  advancing 
money  on  a  bill  of  exchange  required  a  former 
bill  accepted  by  a  minor  without  consideration 
to  be  provided  for  out  of  the  proceeds,  and  this 
was  made  the  foundation  for  other  bills  which 
were  secured  by  charges  on  a  reversionary  in- 
terest : — Held,  that  the  charges  could  only  stand 
as  security  for  the  money  actually  advanced  and 
interest.    Ih, 

An  exorbitant  rate  of  interest  agreed  to  be 
paid  by  a  young  and  needy  man  on  the  security 
of  property  in  reversion  held  by  an  indefeasible 
title,  is  unfair  dealing  within  31  &  32  Vict.  c.  4. 
Ih, 

A  very  young  man  in  necessitous  circum- 
stances received  advances  from  money-lenders  on 
unconscionable  terms,  and  charged  them  on  his 
reversionary  interest  in  certain  real  estate.  A 
foreclosure  suit  was  subsequently  instituted  by 
one  of  the  incumbrancers,  the  young  man  was 
then  made  a  bankrupt,  and  an  assignee  fraudu- 
lently appointed,  who,  in  concert  with  the  incum- 
brancers, procured  part  of  the  property  to  be 
sold  in  the  suit,  and  the  greater  part  of  the  pro- 
ceeds to  be  paid  to  some  of  the  incumbrancers. 
To  a  bill  by  the  bankrupt,  containing  these 
statements,  and  also  stating  that  the  defendants, 
who  were  the  incumbrancers,  and  the  assignee 
had  fraudulently  colluded  together  to  deprive 
him  of  his  property,  and  also  averring  generally, 
that  there  would  be  a  large  surplus  after  satisfy- 
ing all  claims  against  him,  and  that  the  assignee 
had  refused  to  sue  or  lend  his  name  for  that  pur- 
pose, and  praying  that  the  securities  might  stand 
as  a  security  only  for  the  moneys  actually 
advanced  to  him,  and  for  an  account  of  such 
moneys,  and  for  repayment  to  him  by  the  in- 
cumbrancers of  the  moneys  overpaid  to  them 
out  of  the  proceeds  of  sale,  a  demurrer  was 
allowed  without  costs,  and  with  liberty  to 
amend.     Payne  v.  Dicker,  19  W.  R.  696. 

The  doctrines  of  equity  as  to  the  relief  of  ex- 
pectant heirs  from  unconscionable  bargains  have 
not  been  affected  by  the  repeal  of  the  usurj' 
law^s,  or  by  the  alteration  of  the  law  as  to  sales 
of  reversionary  interests.  Aylenford  (^EarV)  v. 
Morris,  8  L.  R.,  Ch.  484  ;  42  L.  J.,  Ch.  546  ;  28 
L.  T.  541 ;  21  W.  R.  424.  Affirming  42  L.  J., 
Ch.  146  ;  27  L.  T.  763  ;  21  W.  R.  188. 
A  young  nobleman  in  his  twenty -second  year, 


entitled  to  large  property  in  the  event  of  his  sur- 
viving his  father,  was  largely  indebted.  The 
creditor  pressed  for  payment,  and  recomended 
the  young  nobleman  to  apply  to  a  certain  money- 
lender. The  money-lender  advanced  enough 
money  to  in  part  pay  off  the  creditor,  and  made 
a  further  advance  to  the  young  nobleman,  taking 
by  way  of  security  his  acceptances  at  three 
months  for  the  sum  advanced,  with  interest  and 
discount  together  exceeding  the  rat«  of  60  per 
cent.  The  acceptances  became  due,  and  the 
process  was  repeated,  the  young  nobleman 
receiving  a  small  advance.  The  young  nobleman 
had  no  professional  assistance  in  these  matters, 
and  no  application  was  made  to  his  father  or  to 
the  solicitors  of  the  father.  The  fathei*  died 
before  the  second  set  of  bills  became  due,  and 
the  money-lender  commenced  actions  upon 
them : — Held,  that  the  actions  would  be  re- 
strained, and  a  decree  made  for  delivery  up  of 
the  bills  on  payment  of  the  sums  actually  ad- 
vanced, and  interest  at  5  per  cent.    lb. 

A  younger  son,  twenty-six  years  of  age,  and  in 
great  pecuniary  distress,  in  July,  1861,  borrowed 
85Z.  of  a  money-lender,  on  his  promissory  note  for 
100/.  at  six  months,  and  as  a  collateral  security 
mortgaged  a  bond  for  600/.  payable  on  the  death 
of  his  &ther,  then  aged  fifty-four,  which  he  had 
taken  from  his  eldest  brother  as  consideration  for 
his  releasing  his  portion  of  600/.  charged  on  the 
family  estate.  The  int<*rest  reserved  by  the  mort- 
gage, in  the  event  (which  happened)  of  the  note 
not  being  paid  when  due,  was  5  per  cent,  per 
month.  He  died  in  October,  1872.  The  bond 
became  payable  in  October,  1873,  by  the  death  of 
his  father,  and  in  February,  1874,  his  legal  per- 
sonal representative  filed  a  bill  to  redeem  : — 
Held,  that  he  was  an  expectant  heir  and  that 
the  bargain  was  unconscionable,  and  redemption 
was  decreed  on  payment  to  the  money-lender  of 
the  amount  actually  advanced,  with  interest  at 
5  per  cent,  per  annum.  Beynon  v.  Cottlt,  23 
W.  R.  413.  Affirmed,  10  L.  R.,  Ch.  389  ;  32  L.  T. 
353  ;  23  W.  R.  531. 

A  married  woman  and  her  brothers,  persons  in 
a  humble  position,  being  entitled  in  reversion  ex- 
pectant on  the  death  of  a  tenant  for  life,  to  a  sum 
of  1,500/.  charged  on  land,  purported  to  mort- 
gage this  interest  to  B.  as  security  for  500/., 
though  250/.  only  was  actually  advanced.  B. 
subsequently  advanced  150/.  more,  for  which  a 
further  charge  for  300/.  on  the  same  reversionary 
interest  was  taken  as  security.  This  deed  of 
further  charge  contained  recitals  and  clauses  to 
the  effect  that  the  nature  of  the  transaction  was 
perfectly  understood  by  the  borrowers,  and  that 
the  difference  between  the  sums  actually  ad- 
vanced and  the  sums  expressed  to  be  secured, 
was  considered  reasonable  remuneiration  for  the 
delay  that  must  occur  before  repayment,  on 
account  of  the  age  of  the  tenant  for  life.  The 
securities  were  prepared  by  B.'s  solicitor,  acting 
for  all  parties,  and  the  borrowers  had  no  inde- 
pendent advice.  Only  one  year's  interest  was 
ever  paid.  On  the  death  of  the  tenant  for  life 
the  1,500/.  was  paid  into  court,  and  upon  a  peti- 
tion by  the  reversioners  to  set  aside  these  securi- 
ties on  the  ground  of  fraud,  and  for  payment 
out  of  the  fund  : — Held,  that  the  mortgage  and 
further  charge  could  stiEind  as  security  only  for 
the  sums  actually  advanced,  with  six  years* 
arrears  of  interest  only.  Slater's  Trusts,  In  re,  1 1 
Ch.  D.  227 ;  48  L.  J.,  Ch.  473  ;  40  L.  T.  184  ;  27 
W.  R,  448. 
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When  mere  General  Expectation  of  Property.  ] 
— The  principle  on  which  a  court  of  equity  has 
granted  reli^  from  an  unconscionable  bargain 
entered  into  with  an  expectant  heir  or  rever- 
sioner for  the  loan  of  money  applies  also  to  the 
case  of  money  being  lent  on  unconscionable 
terms  (not  fully  understood  by  the  borrower, 
and  known  not  to  be  fully  understood  by  bim  by 
the  lender),  to  a  young  man,  being  a  minor  at 
the  time  of  the  first  transaction,  the  son  of  a 
father  possessing  large  property,  who  has  no  pro- 
perty of  his  own  and  no  expectation  of  any, 
except  such  general  expectations  as  arc  founded 
on  his  father's  position  in  life,  the  money  being 
lent  without  any  thought  of  repayment  by  the 
borrower,  but  on  the  credit  of  such  general 
expectations  and  in  the  hope  of  extorting  pay- 
ment from  the  father  to  avoid  the  exposure 
attendant  on  his  flon*s  being  made  a  bankrupt. 
yecill  V.  Snelling,  16  Ch.  D.  679  ;  49  L.  J.,  Ch. 
777 ;  43  L.  T.  244  ;  8,  P.,  Bemutt  v.  Bennett, 
43  L.  T.  246,  n. 

Before  Bepeal  of  Uinry  Lawi.] — See  (Jsubt. 

2.  Undue  Influence. 

Medical  Men.] — Although  a  gift  made  to  a 
person  standing  in  a  confidential  relation  to  the 
donor,  as  by  a  patient  to  a  physician,  may  be 
voidable,  yet  if,  after  the  confidential  relation 
has  ceased  to  exist,  the  donor  intentionally  elects 
to  abide  by  the  gift,  and  does  in  fact  abide  by 
it,  it  cannot  be  impeached  after  his  death,  even 
if  it  is  not  proved  that  the  donor  was  aware  that 
the  gift  was  voidable  at  his  election.  The  plain- 
tiffs were  executora  of  G.,  to  whom  the  defen- 
dant had  acted  as  medical  adviser.  G.  made  a 
gift  of  800/.  to  the  defendant.  At  the  time  of 
the  g^ft  no  independent  advice  was  given  to  G., 
and  the  relation  of  physician  and  patient  then 
existed  ;  but  the  defendant  had  not  been  guilty 
of  any  undue  influence,  and  after  the  relation  of 
physician  and  patient  had  ceased,  G.  elected  to 
abide  by  the  gift,  and  did  in  fact  abide  by  it 
during  the  rest  of  her  life.  It  was  not  proved 
that  G.  was  aware  that  the  gift  was  voidable  : 
— Held,  that  the  gift  made  by  G.  to  the  defen- 
dant could  not  be  impeached  after  her  death. 
Mhodet  V.  Bate  (1  L.  B.,  Ch.  252)  commented 
on.  Mitchell  v.  Ilomfray,  8  Q.  B.  D.  587  ;  50 
L.  J.,  Q.  B.  460  ;  45  L.  T.  694  ;  29  W.  B.  568— 
C.  A. 

A  medical  man  obtained  an  ag^ement  for  the 
sale  of  land  from  his  patient,  an  aged  and  infirm 
man  ;  the  testimony  as  to  the  value  of  the 
property  was  very  conflicting.  The  court  being 
of  opinion  that  the  patient  was  aware  of  the 
nature  of  the  contract  into  which  he  was  enter- 
ing, decreed  specific  performance  with  costs. 
Holmes  V.  Howes,  20  W.  B.  310. 

Clergyman.] — A  voluntary  settlement  by  a 
widow  on  a  clergyman  and  his  family  set  aside 
as  being  obtain&d  by  undue  spiritual  influence. 
Huguenin  v.  Batteley,  14  Ves.  273 ;  S.  P., 
Nottidge  v.  Prime,  2  Giff.  246  ;  29  L.  J.,  Ch. 
857  ;  Norton  v.  Kelly,  2  Eden,  286. 

Barriflter.] — When  a  client,  two  months  after 
protracted  and  complicated  litigation,  with  refer- 
ence to  the  ownership  of  an  estate  of  considerable 
yalue,  had  been  brought  to  a  successful  issue 


under  the  guidance  of  a  barrister,  executed  in 
favour  of  the  latter  a  grant  of  the  reversion  in 
the  estate  expectant  on  the  client's  own  death, 
charged  with  the  client's  debts  and  legacies  to  a 
specified  amount : — Held,  that  the  deed  must  be 
set  aside,  whether  as  a  deed  of  gift  or  as  a  con- 
tract, undue  influence  over,  and  want  of  inde- 
pendent advice  on  the  part  of  the  client  being 
established  by  the  evidence.  Broun  v.  Kennedy, 
4DeG.,J.  &S.  217. 

Persons  in  other  Fidnciary  Selationshlps.] — 

A  woman  having  been  induced,  by  the  fraud  und 
undue  influence  of  her  agent  and  trustee,  to  exe- 
cute deeds  by  which,  without  any  consideration, 
she  conveyed  all  her  property  to  him  absolutely, 
filed  a  bill  against  his  executor  to  set  them  aside. 
Her  former  solicitor,  who  prepared  and  had  the 
custody  of  the  deeds,  was  joined  as  a  defendant 
for  purposes  of  discovery,  and  costs  were  prayed 
against  him,  as  well  as  the  executor,  on  the  ground 
of  neglect  of  duty.  The  bill  also  charged  him 
with  fraud,  which  however  was  not  proved. 
Throughout  the  litigation  he  acted  as  the 
solicitor  of  the  executor.  A  decree  was  made, 
setting  aside  the  deeds  with  costs  against  the 
trustee's  estate,  and  the  solicitor  was  ordered  to 
pay  the  whole  costs  of  the  suit,  in  case  the  estate 
proved  insufficient  to  pay  them.  Baker  v. 
Loader,  16  L.  B.,  Eq.  49  ;  42  L.  J.,  Ch.  113  ;  21 
W.  B.  167. 

A  testator  devised  his  real  estate  to  the  plain- 
tiff, and  gave  various  legacies  to  his  other  rela- 
tions ;  and  then,  after  reciting  that  he  held  a  farm 
from  year  to  year,  he  declared  it  to  be  his  wish, 
and  he  authorized  his  trustees  to  g^ve  up  the 
tenancy  in  favour  of  the  plaintiff,  provided  the 
landlord  would  accept  him  as  tenant,  and  in  that 
event  he  bequeathed  to  him  all  the  stock  on  the 
farm.  On  the  testator's  death  it  appeared  that 
his  personalty,  other  than  the  farming  stock, 
would  be  insufficient  to  pay  his  debts  and  lega- 
cies, and  the  trustees  of  the  will,  one  of  whom 
was  the  landlord's  agent,  induced  the  landlord 
to  refuse  to  accept  the  plaintiff  as  tenant  of  his 
farm,  unless  he  agreed  to  take  200/.  and  give  up 
the  testator's  realty  for  payment  of  his  debts  and 
legacies.  The  plaintiff  agreed  accordingly,  was 
accepted  as  tenant,  and  executed  a  deed  convey- 
ing the  realty  to  the  trustees.  About  four  years 
afterwards  he  filed  a  bill  to  set  aside  this  trans- 
action : — Held,  that  the  trustees  had  been  guilty 
of  a  clear  breach  of  trust  in  what  they  had  done 
to. induce  the  plaintiff  to  execute  the  deed,  and 
that  it  must  be  set  aside,  and  the  trustees  must 
pay  the  costs  of  the  suit.  Ellis  v.  Barker,  7  L. 
B..  Ch.  104  ;  41  L.  J.,  Ch.  64  ;  25  L.  T.  688  ;  20 
W.  B.  160. 

A  young  man,  interested  in  a  certain  business, 
under  the  advice  of  his  family  solicitor,  entered 
into  an  arrangement  relating  to  the  business  with 
P.,  who  stood  in  a  fiduciary  position  towards  him, 
and  at  the  same  time  unknown  to  his  solicitor 
was  induced  by  the  influence  of  P.  to  enter  into 
other  agreements  completely  nullifying  the  effect 
of  such  arrangement : — Held,  that  P.  could  not 
upon  abandoning  the  fraudulent  agreements  set 
up  the  arrangement.  Mnxon  v.  Payne,  8  L.  B., 
Ch.  881 ;  43  L.  J.,  Ch.  240. 

A  bill  alleged  that  the  defendant  had  formed 
the  design  of  possessing  himself  of  the  plaintiff's 
property,  and  in  pursuance  of  this  design  had 
perpetrated  a  series  of  frauds.  There  was  no 
evidence  to  sustain  this  allegation  to  the  full 


261 


UNDUE  INFLUENCE. 


252 


extent  of  it^  but  there  was  substantial  proof  of 
fraud  in  respect  of  several  transactions  : — Held, 
that  the  plaintiff  was  entitled  to  relief.    Ih, 

Parental  Influenee.] — When  a  deed  conferring 
a  benefit  on  a  father  is  executed  by  a  child  who 
is  not  emancipated  from  the  father's  control,  if 
the  deed  is  subsequently  impeached  by  the  child, 
the  onus  is  on  the  father  to  shew  that  the  child 
had  independent  advice,  and  that  he  executed 
the  deed  with  full  knowledge  of  its  contents,  and 
with  a  free  intention  of  giving  the  father  the 
benefit  conferred  by  it.  If  this  onus  be  not  dis- 
charged, the  deed  will  be  set  aside.  This  onus 
extends  to  a  volunteer  claiming  through  the 
father,  and  to  any  person  taking  with  notice  of 
the  circumstances  which  raise  the  equity,  but 
not  further.  Bainbrigge  v.  Browne^  18  Ch.  D. 
188  ;  50  L.  J.,  Ch.  522  ;  44  L.  T.  705  ;  29  W.  R. 
782. 

Bolieitor  advising  Child.] — If  a  solicitor 

purports  to  act  in  the  transaction  on  behalf  of  the 
child,  a  purchaser  for  value  is  entitled  to  assume 
that  he  has  given  the  child  proper  advice  even 
though  he  be  also  acting  as  the  father's  solicitor. 
There  is  no  absolute  rule  that  in  such  a  transac- 
tion the  father  and  the  child  must  be  advised  by 
different  solicitors.     Ih, 

Second  Beonrity  given  in  ignorance  of  In- 
validity of  First.] — A  young  lady  who  was  living 
with  her  mother  and  step-father  in  1859,  shortly 
after  she  came  of  age,  at  the  solicitation  of  her 
step-father,  executed  a  bond  as  surety  to  secure 
the  repayment  of  a  sum  of  money  advanced  by 
the  defendant  payable  at  the  end  of  six  years. 
In  1866  the  defendant  brought  an  action  and  re- 
covered judgment  against  the  step-father  on  the 
bond,  and,  to  avoid  an  execution,  the  lady,  who 
was  then  twenty-nine  years  of  age,  but  who  still 
resided  principally  with  her  step -father,  was  in- 
duced by  him  to  execute  a  second  bond  as  surety 
to  secure  the  amount  of  the  judgment  and  costs. 
Both  bonds  were  prepared  by  the  step-father's 
solicitor,  and  she  had  no  independent  advice.  In 
1872  the  defendant  brought  an  action  against  her 
on  the  bonds,  and  she  then  filed  her  bill  to  set 
them  aside  : — Held,  that  the  second  bond  must 
be  taken  as  connected  with  the  first,  and  that, 
as  there  was  no  proof  that  she  was  aware  of  the 
invalidity  of  the  first  bond,  the  execution  of  the 
second  bond  was  not  a  confirmation  of  the  first, 
and  both  bonds  were  set  aside  against  her. 
Kempnon  v.  Ashhet^  10  L.  R.,  Ch.  15  ;  44  L.  J., 
Ch.  195  ;  31  L.  T.  525  ;  23  W.  R.  38. 

Delay.] — Held,  also,  that  she  was  not 

barred  by  laches,  notwithstanding  the  time  which 
had  elapsed  before  she  asserted  her  right  to 
relief.     Ih, 

In  order  to  maintain  a  voluntary  deed  of  gift 
from  a  son  for  the  benefit  of  a  father,  it  must  be 
shewn  both  that  the  son  understood  the  contents 
of  the  deed  and  that  he  was  not  under  undue 
parental  influence.  Turner  v.  Collins ^  7  L.  R., 
Ch.  329  ;  41  L.  J.,  Ch.  558  ;  25  L.  T.  779 ;  20 
W.  R.  305. 

A  voluntary  deed  of  gift  cannot,  after  unrea- 
sonable delay,  be  set  aside,  though  the  gift  was 
of  a  reversion  and  remained  a  reversion.    Ih, 

Part  of  a  voluntary  settlement  may  be  set 
aside.    Ih. 

Under  a  marriage  settlement,  the  son  of  the 


marriage  was  entitled  to  the  reversion  expectant 
on  the  life  estate  of  the  father  in  two  sums  of 
money,  one  of  which  had  oome  from  the  father's 
side,  the  other  from  the  mother's  side.  The  son 
had  also  a  large  income  under  the  will  of  his 
grandfather,  and  would  have  a  mdbh  larger  in- 
come on  attaining  the  age  of  twenty-five  years. 
The  son  had  lately  attained  the  age  of  twenty- 
one,  and  was  residing  with  his  father.  The  son, 
without  employing  a  separate  solicitor,  executed 
a  deed  giving  to  his  father's  second  wife  and  her 
daughter  the  reversion  in  both  the  sums  which 
were  included  in  the  marriage  settlement,  and 
giving  to  the  father  power  to  appoint  the  sum 
which  came  from  the  mother's  side  to  any  third 
wife  and  her  children.  The  son  left  the  father's 
house  five  years  after  the  execution  of  the  deed, 
and  employed  a  separate  solicitor  two  years 
afterwai^,  when  the  subject  of  setting  aside  the 
deeds  was  mentioned.  Seven  years  afterwards 
the  son  filed  a  bill  to  set  aside  so  much  of  the 
deed  as  related  to  the  sum  which  had  come  from 
the  mother's  side : — Held,  that  though  the  son 
understood  all  the  contents  of  the  deed  except 
the  power  to  appoint  to  a  third  wife  and  her 
children,  he  was  not  sufficiently  protected  from 
parental  influence,  and  that  if  the  bill  had  been 
filed  at  an  earlier  time  the  deed  must  have  been 
set  aside  to  the  extent  prayed.    Ih. 

Held,  also,  that,  as  the  filing  of  the  bill  had 
been  so  long  deferred,  the  deed  must  be  rectified 
only  by  striking  out  the  power.    Ih, 


Satisfkotion.] — By  a  marriage  settlement 


of  1832,  real  and  personal  estate  of  H.,  the  in- 
tended wife,  was  conveyed  to  trustees  in  trust 
for  R.,  the  intended  husband,  for  life,  and  after 
the  death  of  the  survivor  of  R.  and  H.,  in  trust 
for  the  children  of  the  marriage,  as  R.  and  H.  or 
the  survivor  should  appoint,  and  in  default  of 
appointment  for  the  children  equally.  The 
trustees  allowed  R.  to  obtain  possession  of  the 
trust  fund,  which  he  mixed  with  moneys  of  his 
own,  and  in  1861  one  of  the  trustees  commenced 
a  suit  to  compel  him  to  replace  the  fund.  By 
arrangement  of  the  trustees  with  R.,  he  and  H., 
by  deed  of  the  25th  September,  1861,  irrevocably 
appointed  the  fund  equally  among  the  children, 
four  of  whom  were  of  age,  and  one  (the  plaintiff) 
a  minor.  On  the  following  day  the  four  adult 
children,  and  two  years  afterwards  the  plaintiff, 
when  of  age,  executed  a  deed  releasing  the  trus- 
tees from  the  trusts  of  the  settlement.  The 
children  executed  the  release  by  the  direction  of 
their  father,  without  any  professional  advice  or 
assistance,  and  in  ignorance  of  its  contents  or 
effect,  and  of  their  rights  under  the  settlement. 
R.  from  time  to  time  paid  sums  of  money  for 
the  plaintiff;  he  purchased  for  the  plaintiff  a 
commission  in  the  army,  paid  for  his  outfit,  &c., 
made  him  an  adequate  yearly  allowance,  and 
paid  a  lai^e  sum  for  his  promotion.  No  one  of 
the  sums  so  advanced  was  equal  in  amount  to 
the  plaintiff's  share  of  the  trust  fund,  nor  was 
there  any  evidence  that  it  was  stated  at  the  time 
of  the  advances,  or  understood  between  the 
plaintiff  and  R.,  that  they  were  made  out  of  the 
trust  fund  in  R.'s  hands  : — Held,  Ist,  that  the 
release  should  be  set  aside  ;  2nd,  that  R.'s  posi- 
tion was  that  of  a  debtor  to  his  five  children  for 
their  respective  shares  of  the  trust  fund ;  3rd, 
that  the  sums  advanced,  being  respectively  less 
in  amount  than  the  plaintiff's  share,  were  not  a 
satisfaction  of  it,  pro  tanto,  and  that  R.  was  not 
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entitled  to  credit  for  them.  Reade  v.  Reade^  9 
L.  B.,  Ir.  409— C.  A.# 

out  of  Personal  Estate  by  Infant  to  Kelatiye.] 

— In  the  absence  of  proof  of  the  exercise  of 
control  or  influence  on  the  part  of  the  donee,  or 
of  the  existence  of  the  relation  of  guardian  and 
ward  between  the  donee  and  the  donor,  a  gift  of 
her  property  within  a  month  before  her  death  by 
an  Infant  aged  twenty,  of  business  habits,  firm 
will,  and  fully  capable  of  managing  her  own 
affairs,  to  a  relative  with  whom  she  had  been 
residing  from  her  father's  death,  for  a  period  of 
five  months  until  her  own  death,  is  not  invalid. 
Taylor  v.  Johnston,  19  Ch.  D.  603  ;  51  L.  J.,  Ch. 
879  ;  46  L.  T.  219  ;  30  W.  R.  508. 

Agreement  Entered  into  without  Adyiee.] — 
A  purchase  from  an  illiterate  poor  man,  who 
was  ill  at  the  time,  set  aside,  the  price  being 
inadequate,  the  vendor  having  no  professional 
advice,  and  the  transaction  being  completed 
in  great  haste  and  on  terms  unduly  disadvan- 
tageous to  him.  Clark  v.  Malpas^  4  De  G.,  F.  & 
J.  401. 

The  Master  of  the  Bolls  declared  the  convey- 
ance void  and  directed  it  to  be  cancelled,  but  de- 
clined to  direct  a  reconveyance  : — Held,  that  the 
proper  form  of  decree  in  such  a  cafle  is  not  to 
declare  the  deed  void,  but  to  direct  it  to  be  set 
aside  and  order  a  reconveyance.    Ih. 

In  1841,  sisters  voluntarily  surrendered  to  their 
brother  his  promissory  notes  for  money  owing  to 
them,  but  under  such  circumstances  that  the 
transaction  could  not  be  sustained  if  complained 
of  in  due  time.  One  sister  died  in  1852,  and  the 
other  in  1857,  and  the  brother  died  in  1860.  In 
the  following  year,  a  bill  was  filed  by  the  repre- 
sentative of  the  sisters  to  set  aside  the  transac- 
tion : — Held,  that  the  plaintiff  wholly  failed, 
-this  being  an  attempt  to  rip  up  a  transaction 
nineteen  years  old,  when  all  the  actors  in  it  were 
dead,  and  which  transaction  they  all  understood 
at  the  time.  Mackintosh  v.  Stiiart^  36  Beav. 
21. 

Where  a  single  woman  was  informed  by  her 
brother's  agent  that  on  his  death  she  had  suc- 
ceeded to  a  small  estate,  of  which  she  knew 
nothing,  and  on  the  agent's  representations  of 
its  value,  which  were  inaccurate,  and,  without 
legal  advice,  she  conveyed  the  estate  for  an  in- 
adequate sum  to  the  agent's  daughter,  the  court 
set  the  deed  aside,  with  costs.  Haygarth  v. 
Wearing,  12  L.  B.,  Eq.  320  ;  40  L,  J.*,  Ch.  577  ; 
24  L.  T.  825  ;  20  W.  B.  11. 

-Held,  also,  that  there  was  no  such  relation 
between  the  parties  as  to  incapacitate  the  agent 
from  purchasing.    Ih, 

Held,  also,  that  the  agent's  claim  for  advances 
to  the  brother,  as  to  which  he  pledged  his  oath, 
but  of  which  there  was  no  corroborative  evidence 
of  any  kind,  must  be  disallowed.    Ih» 

The  repeal  of  the  usury  laws  does  not  affect 
the  power  of  a  court  of  equity  to  review  and 
set  aside  usurious  transactions  where  they  are 
founded  on  fraud.  Uowley  v.  Cook,  8  Ir.  B., 
Eq.  571. 

Accordingly,  a  series  of  deeds,  charging  sums, 
advanced  by  a  money-lender  with  exorbitant 
interest,  on  the  borrower's  estates,  which  were 
ample  security,  was  set  aside,  save  to  the  extent 
of  securing  the  actual  advances,  with  moderate 
interest;  the  deeds  containing  unprecedented 
clanses,  such  as  authorizing  a  sale  without  notice, 


and  empowering  the  lender  to  pay  off  existing 
charges  (which  bore  interest  at  6/,  per  cent, 
only),  and  to  charge  201.  per  cent,  thereon,  and 
other  clauses  of  a  similar  character ;  the  court 
being  of  opinion  that  the  clauses  were  intro- 
duced by  the  fraud  and  device  of  the  money- 
lender without  the  knowledge  of  the  borrower, 
who  was  unprotected  by  proper  professional  ad- 
vice.    Ih. 


Solioitor  of  Mature  Age.] — It  is  not  easy 


to  overcome  the  presumption  that  a  man  of 
mature  age,  who  has  long  acted  as  a  legal 
practitioner,  is  competent  in  an  ordinary  trans- 
action to  take  care  of  himself,  though  unassisted 
by  counsel.  But  there  is  an  equity  which  in 
certain  circumstances  will  give  relief  even  to 
such  an  individual.  Tennent  v.  TenjientSy  2  L. 
B.,  H.  L.  (Sc.)  6. 

There  is  an  equity  which  may  be  founded  on 
gra"is  inadequacy  of  consideration,  where  it  in- 
volves the  conclusion  that  the  complainant  either 
did  not  understand  what  he  was  about,  or  was 
the  victim  of  some  imposition.     Ih. 

Sale  by  Administratrix  to  her  Son  under  a 
Lien.] — Sale  by  administratrix  of  the  intestate's 
property,  to  her  own  son  under  an  open  contract 
and  for  under-value,  set  aside.  The  mere  fact 
of  this  agreement  being  made  with  the  son  of 
the  administratrix  would  have  been  sufficient  to 
vitiate  the  sale,  irrespective  of  the  improvidence 
of  the  contract,  which  imposed  no  conditions  on 
the  intending  purchaser,  and  of  the  under-value. 
John  V.  JoneHf  34  L.  T.  570. 

When  Onus  on  Pnrchaser  to  Prove  Value.] — A 
small  freehold  property  was  agreed  to  be  sold 
by  an  elderly  spinster  in  humble  life  to  a  person 
far  above  her  in  station.  The  agreement  was 
come  to  between  the  parties  alone.  In  respect 
of  the  consideration,  the  vendor  sought  i^nd 
obtained  a  slight  advance  on  that  offered  by  the 
purchaser.  The  purchaser's  solicitor  drew  the 
conveyance,  and  it  was  presented  to  the  vendor 
ready  for  execution,  and  executed  by  her  with- 
out any  advice.  The  Master  of  the  Bolls  having 
set  aside  the  conveyance : — Held  (per  Knight 
Bruce,  L.  J.),  that  his  decree  was  right,  because 
the  parties  to  the  contract  were  in  such  relative 
positions,  that  (a  case  of  under-value  being  on 
the  evidence  affirmatively  deposed  to)  it  lay  on 
the  purchaser  (contrary  to  the  usual  rule)  to 
shew  affirmatively  that  the  price  he  had  given 
was  the  value,  and  on  the  evidence  he  had  failed 
in  doing  so.  Baker  v.  Monk,  4  De  G.,  J.  &  S. 
388. 

There  was  such  a  difference  between  the  posi- 
tion of  the  parties  to  the  contract  as  to  render  it 
incumbent  on  the  purchaser  to  throw  further 
protection  round  the  vendor  before  he  made  the 
bargain  with  her,  and  the  contract  was  an  impro- 
vident one,  from  which  she  was  entitled  to  be 
relieved.    Ih. 

The  circumstance,  standing  alone,  of  the  vendor 
being  acquainted  with  the  value  of  the  property, 
might  amount  to  nothing,  or  next  to  nothing. 
Ih. 

In  ascertaining,  in  a  case  of  disputed  sale,  the 
value  of  land  with  dilapidated  cottages  on  it,  the 
rent  which  the  cottages  would  produce  is  not  the 
only  element  to  be  considered  ;  the  value  of  the 
site  at  the  time  of  the  sale  must  also  be  con- 
sidered.   Ih. 
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Confinnatioil.] — ^Whcre  a  settlor  filed  a  bill  to 
obtain  the  declaration  of  the  court  that  a  settle- 
ment executed  by  him  eleven  years  previously 
was  not  binding  upon  him  by  reason  of  its  being 
an  unreasonable  one,  and  of  his  having  executed 
it  in  ignorance  of  its  effect : — Held,  that  a  sub- 
sequent deed  executed  by  the  settlor,  reciting 
part  of  the  former  deed,  and  purporting  to  be  in 
exercise  of  one  of  the  powers  therein  contained, 
was  an  absolute  confirmation  of  the  whole,  and 
was  a  bar  to  his  suit,  though  the  deed  was  one 
which,  apart  from  lapse  of  time  and  subsequent 
confirmation,  the  court  could  not  have  upheld. 
Jarratt  v.  Aldam,  9  L.  R.,  Eq.  463  ;  39  L.  J.,  Ch. 
349  ;  21  L.  T.  192  ;  18  W.  R.  511. 

There  can  be  no  confirmation  of  a  fraudulent 
gift  or  bargain  obtained  through  undue  influence 
by  a  donee  or  bargainee  standing  in  a  confiden- 
tial relationship  towards  the  donor  or  bargainor 
unless  there  is  full  knowledge  on  the  part  of  the 
latter  of  all  of  the  facts  and  the  rights  arising  out 
of  them,  and  an  absolute  release  6om  the  undue 
influence  by  means  of  which  the  fraud  was  prac- 
tised. Moxon.  V.  Payne,  8  L.  R.,  Ch.  881  ;  43 
L.  J.,  Ch.  240.  And  sec  Kempson  v.  Ashhev, 
ante,  col.  251. 

Impmdenoe.] — A  voluntary  settlement  was 
agreed  to  be  made  by  a  young  lady,  an  orphan, 
some  weeks  before  she  attained  twenty-one, 
upon  the  recommendation  of  the  family  solicitor, 
and  was  executed  by  her  eight  weeks  after  she 
attained  twenty-one  without  any  independent 
advice.  Thereby  she  assigned  to  her  stepfather 
and  an  uncle  as  trustees  the  whole  of  her  fortune 
upon  trusts  for  herself  for  life,  with  remainder 
to  her  children  or  testamentary  appointees,  and 
in  case  there  were  no  children,  then,  in  default 
of  appointment,  to  her  next  of  kin.  A  power  of 
raising  700^.,  and  paying  it  to  the  settlor,  was 
reserved,  but  the  settlement  contained  no  power 
of  revocation  or  of  appointment  by  deed,  and 
gave  her  no  voice  in  the  investments  or  in  the 
appointment  of  new  trustees  : — Held,  that  al- 
though the  solicitors  and  trustees  acted  really 
with  the  intention  of  benefiting  the  lady,  the 
settlement  must  be  set  aside  on  the  ground  of 
imprudence.  Evoritt  v.  Evrritt,  10  L.  R.,  Kq. 
405  ;  39  L.  J.,  Ch.  777  ;  23  L.  T.  136  ;  18  W.  R. 
1020. 

3.  Reubdies. 

Where  no  Action  lies  for  the  Delivery  np  of 
Instmment.] — In  1869,  B.  gave  a  bond  to  H.  for 
payment  of  money  in  1874,  with  interest  in  the 
meantime.  B.  and  H.  both  admitted  that  the 
bond  was  satisfied  in  July,  1870,  but  before  com- 
plete satisfaction  H.  had  deposited  the  bond  with 
his  bankers,  who  claimed  a  lien,  and  expressed  an 
intention  of  suing  at  law  on  the  bond  when  it 
should  become  due.  The  bankers  had  given  no 
notice  to  B.  of  the  depasit  until  after  the  alleged 
satisfaction,  but  thev  charged  collusion  between 
B.  and  H. :— Held,  in  1873,  that  a  bill  would  not 
lie  for  deliverv  up  of  the  bond.  Binns  v,  FUher, 
43  L.  J.,  Ch.  188. 


Aetion  not  in  Chaneery  Division.  1— When  a 
defendant  in  an  action  in  one  of  the  divisions  of 
the  High  Court  of  Justice  other  than  the 
Chancery. Division  relies  on  an  equity  to  have  a 
deed  set  aside  as  part  of  his  defence,  the  division 
in  which  the  action  is  may  give  effect  to  the 


equity  so  far  as  is  incidental  to  the  purposes  of 
the  defence.  Mostyn  v.  \^p^t  Mostyn  Cual  and 
Iron  Company,  1  C.  P.  D.  145  ;  45  L.  J.,  Ch. 
401 ;  34  L.  T.  325  ;  24  W.  R.  401. 

When  Conrt  of  Law  Proper  Tribunal.] — A  bill 
having  been  filed  for  the  cancellation  of  two 
agreements  entered  into  between  the  plaintiff  and 
defendant,  as  having  been  obtained  by  the  mis- 
representation of  the  latter,  a  motion  was  made 
to  restrain  an  action  which  had  been  commenced 
by  the  defendant  up6n  the  first  agreement,  shortly 
before  filing  the  bill : — Held,  that  although  the 
Court  of  Chancery  had  complete  jurisdiction  in 
such  a  case,  yet  a  court  of  law  was  the  more 
proper  tribunal  for  dealing  with  disputed  facts 
respecting  the  circumstances  under  which  the 
agreements  were  entered  into ;  and  the  motion 
was  accordingly  refused  with  costs.  Clark  v. 
Chappie,  29  L.  T.  204. 


UNION. 

I.  Poor.— &•<•  Poob  Law. 
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UNIVERSITY. 

1.  Election  of  Fellows ,  <Jr. 

2.  Tuitation,  258. 

3.  ConvJtance,  259. 

4.  Oth(>r  Matters,  2m. 

1.  Election  op  Fellows,  &c. 

Universities  Tests  Aet] — By  the  Hci-tford 
College  Act,  1874  (37  &  38  Vict,  c,  55),  Magda- 
len Hall,  in  the  University  of  Oxford,  was  dis- 
solved, Hertford  College  created,  and  the  pro- 
perty of  Magdalen  Hall  transferred  to  Hertford 
College.  An  endowment  for  a  lay  fellowship, 
restricted  to  members  of  certain  specified 
churches,  was  afterwards  accepted  by  Hertford 
College.  T.,  who  was  not  a  member  of  any  of 
the  specified  churches,  tendered  himself  for  ex- 
amination as  a  candidate,  and  was  informed  that 
he  might  be  examined  if  he  desired  it,  but  be 
must  understand  that  he  would  not  be  elected 
even  if  he  stood  at  the  head  of  the  list.  He  did 
not  present  himself  for  examination,  and  M.,  a 
duly  qualified  candidate,  was  elected,  after  ex- 
amination, to  the  fellowship.  After  the  election 
T.  applied  for  a  mandamus  : — Held,  firsts  that 
there  was  no  refusal  to  examine  T.  Jf^y.  v. 
nntford  Cttllrge,  3  Q.  B.  D.  693 ;  47  L.  J.,  Q. 
B.  649  :  39  L.  T.  18  ;  27  W.  R.  347— C.  A. 
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Held,  secondly,  assnming  that  T.  was  refused 
examination,  the  office  being  full,  of  a  candidate 
properly  qualified,  a  man^imus  would  not  lie 
commanding  the  college  to  examine  T.  and  to 
proceed  to  an  election ;  and  that  his  remedy, 
if  any,  was  by  way  of  appeal  to  the  visitor.    lb. 

The  operation  of  the  Universities  Tests  Act, 
1871  (34  Vict.  c.  26),  is  confined  to  colleges  sub- 
sisting before  it  was  passed ;  and  th&act  does  not 
prevent  the  creation  in  the  universities  of  fresh 
colleges,  the  endowments  of  which  are  confined 
to  the  members  of  a  particular  religious  com- 
munity,    lb. 

The  Universities  Tests  Act,  1871,  is  not  incor- 
porated with  the  Hertford  College  Act,  1874  ; 
and  s.  13  of  the  latter  act,  which  provides  "  that 
nothing  in  this  act  contained  shall  be  construed 
to  repeal  any  of  the  provisions  of  the  Universities 
Tests  Act,  1871,"  does  not  render  Hertford  Col- 
lege a  snbsisting  college  within  the  former 
statute.     lb. 

Sight   to   Ifominate  —  to  Fellowihip.]— The 

right  of  nomination  to  a  fellowship  being  in  dis- 
p'jte  between  two  parties  claiming  under  the  same 
grant,  the  court  directed  an  issue  to  try  **  whether 
the  plaintiff  had  a  better  right  than  the  defen- 
dant to  nominate."  On  the  trial  it  appeared 
that  the  defendant  had  nominated  for  nearly 
twenty  years,  and  that  vacancies  occurred  about 
once  in  five  years  ;  that  the  right  of  nomination 
was  limited  by  the  grant  to  the  heirs  male  of  E., 
with  limitations  over  in  default  of  such  heirs  ; 
that  the  eldest  son  of  E.  had  three  sons  ;  that  the 
plaintiff  was  lineally  descended  from  the  third  ; 
but  that  in  1634  the  two  elder  sons  were  living, 
and  one  had  then  living  male  issue.  No  further 
evidence  was  given  :^Held,  that,  on  the  issue 
directed,  the  plaintiff  might  recover  upon  this 
evidence,  without  shewing  that  the  two  elder 
branches  were  extinct.  Sandys  v.  Sandy $y  1  Q. 
B.  316,  n. 


Warden.] — James  I.,  by  letters  patent,  in 


1619,  granted  to  A.  licence  to  found  a  college, 
which  should  consist  of  one  master,  one  warden, 
four  fellows,  six  poor  brethren,  six  poor  sisters 
and  twelve  poor  scholars,  to  be  maintained,  sus- 
tained, governed  and  ruled  according  to  the  ordi- 
nances, statutes  and  foundation  as  should  be 
made  and  established  by  A.  ;  and  that  A.  should 
have  power  to  ordain  and  make  ordinances,  rules, 
constitutions  and  statutes,  for  the  maintenance, 
sustenance,  education,  instruction,  government 
and  rale  of  the  master,  warden,  &c.  The  letters- 
patent  named  the  college,  and  created  the  master, 
warden,  &c.,  a  body  corporate.  In  1619,  A. 
foanded  the  college,  and  endowed  it  with  land  in 
three  parishes.  By  an  instrument,  in  1626,  A., 
by  virtue  of  the  power  given  to  him  by  the 
letters-patent,  made  ordinances  and  statutes  for 
the  maintenance,  relief,  sustenance,  education, 
government  and  ordering  of  the  college.  The 
2nd  statute  ordained  that  there  should  be  *'  six 
assistants  touching  the  ordering  of  the  college, 
and  the  rents,  revenues  and  profits  thereof ; " 
and  the  8th,  that  the  churchwardens  of  the  three 
parishes  in  which  the  college  lands  were  situate 
should  be  "  assistants  to  the  master,  warden  and 
fellows  of  the  college  in  the  governing  thereof." 
The  10th,  11th,  and  23rd  statutes  gave  the  assis- 
tants power  to  nominate  poor  persons  of  the 
parishes  to  which  they  respectively  belonged,  to 
be  the  poor  brethren  and  sisters  and  scholars.  By 
VOL.  VII. 


the  15th  statute,  "upon  the  day  of  the  election 
of  the  warden,  the  master,  the  assistants  and 
fellows  shall  go  into  chapel,  and  after  service  and 
sermon  proceed  to  the  election  of  a  new  warden  ; 
after  that,  the  senior  fellow  shall  read  the  ordi- 
nances expressing  of  what  condition  and  quality 
the  person  elected  ought  to  be  ;  and  after  that, 
the  electors  shall  make  the  election."      By  the 
20th  statute,  if  both  the  places  of  master  and 
warden  should  be  void  at  one  time,  notice  was  to 
be  given  by  the  senior  fellow  to  the  assistants  to 
repair  to  the  college  within  three  daj's,  "to  join 
with  the  fellows  in4;he  election  of  a  new  master, 
which  shall  be  in  all  points  as  is  formerly  de- 
scribed in  the  election  of  warden."  A  mandamus 
to  admit  the  prosecutor  to  the  office  of  warden, 
alleged  that  the  assistants  had  always,  from  the 
foundation  of  the  college,  been  accustomed  as  of 
right   to  vote  at  the  election  of  wartien.    The 
return  did  not  negative  the  usage  : — Held,  first, 
that  by  the  15th   statute  the  assistants  had  a 
voice  in  the  election  of  warden  ;  and  that  if  that 
statute  was  doubtful,  the  usage  would  so  in- 
terpret it.   Reg.  v.  Diiitoich  Collfge  (^Matter  and 
Fellows^  17  Q.  B.  600  ;  21  L.  J.,  Q.  B.  36  ;  16 
Jur.664. 

Held,  secondly,  that  although  in  1626,  after 
the  foundation  and  endowment  of  the  college,  A. 
could  not  alter  the  constitution  of  the  college,  or 
add  to  the  number  of  the  corporate  members,  he 
had  power  to  make  ordinances  for  the  govern- 
ment of  the  college,  and  to  give  the  right  of 
voting  in  the  election  of  warden  to  the  assistants 
who  were  not  members  of  the  corporation.    lb, 

Connoil  of  Medical  £dueation.]~By  21 

&  22  Vict.  c.  90,  s.  4,  the  general  council  of 
medical  education  and  registration  is  to  con- 
sist of  one  person  chosen  from  time  to  time  by 
each  of  the  several  bodies  therein  named,  and 
by  the  university  of  London  : — Held,  that  the 
authority  to  choose  such  member  is  vested  in 
the  senate,  consisting  of  the  chancellor,  vice- 
chancellor  and  fcllovrs  for  the  time  being,  and 
not  in  the  whole  body  of  the  graduates  of  the 
university.  Reg.  v.  Storrar,  2  El.  &  El.  133  ;  28 
L.  J.,  Q.  B.  326  ;  6  Jur.,  N.  S.  1304. 

Eemediei.] — Disputes  as  to  elections  in  lay 
foundations  are  to  be  tried  in  the  king's  courts. 
Marriott  v.  Gregory^  Lofft,  21. 

In  the  case  of  a  private  eleemosynary  lay 
foundation,  if  no  special  visitor  is  appointed  by 
the  founder,  the  right  of  visitation,  in  default  of 
his  heirs,  devolves  upon  the  king,  to  be  exercisec? 
by  the  great  seal ;  on  this  ground  the  court 
refused  to  interfere  by  mandamus  to  compel 
the  master  and  fellows  to  declare  one  of  the 
fellowships  vacant,  and  to  proceed  to  a  new 
election.  R^x  v.  St.  Catheri7ie*8  Hall,  Cam- 
bridge,  4  T.  R.  233. 

The  court  thought  that  a  mandamus  was  the 
proper  mode  of  trying  the  validity  of  an  election 
to  a  vacant  fellowship  made  by  the  fellows  of 
Trinity  Hall,  Cambridge,  which  was  disputed  by 
the  master.    Rex  v.  Gregory,  4  T.  R.  244. 

2.  Visitation. 

Appointment  of  Visitor.] — The  appointment 
of  a  visitor  may  be  collected  from  the  general 
tenure  of  the  statutes.  St.  John's  College,  Cam- 
bridge V.  TodiTigto^n,  1  Rurr.  168  ;  1  Ld.  Ken. 
441. 
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III  the  case  of  a  priraic  eleemosynary  lay 
foundation,  if  no  special  visitor  is  appointed  by 
the  founder,  the  right  of  visitation,  in  default  of 
his  heirs,  devolves  upon  the  king,  to  be  exercised 
by  the  great  seal.  Rex  v.  St.  Catherine's  HaU^ 
Cambridge,  4  T.  R.  233. 

Jnrifdietlon  ol] — The  visitors  of  colleges  are 
not  tied  up  to  any  particular  forms,  nor  are  they 
liable  to  prohibition  for  im*gularity  in  their 
proceedings,  or  informality  in  their  acts,  but 
only  for  want  of  jurisdiction.  Ely  QBiskop')  v. 
Hentley,  2  Bro.  P.  C.  220. 

A  visitor's  power  may  belimited  by  the  founder. 
St,  John's  College,  Cambridge  v.  Todington, 
iupra. 

Visitors,  though  restrained  to  certain  times, 
magr  visit  whenever  called  in.    lb. 

The  power  to  interpret  statutes  constitutes  a 
visitor.     Rex  v.  Ely  (^BUhop\  1  W.  Bl.  85. 

Visitatorial  power  may  be  delegated  generally 
or  specially.    lb. 

It  is  incidental  to  the  office  of  visitors  to  hear 
complaints.     lb. 

Where  a  university  is  incorporated  by  charter 
under  a  visitor,  all  matters  relating  to  the  in- 
ternal management  of  the  domus,  as  to  passing 
resolutions,  holding  examinations,  conferring 
degrees,  &c.,  are  under  the  exclusive  control  of 
the  visitor,  a  court  of  law  or  equity  having  only 
jurisdiction  with  respect  to  matters  out  of  the 
house,  as  between  the  university  and  third 
persons.  Thomson  v.  University  of  London,  33 
L  J.,  Ch.  625  ;  10  Jur.,  N.  S.  669  ;  10  L.  T.  403  ; 
12  W.  B.  733. 

Appeal.] — If  the  visitor  of  a  college  in  one  of  the 
universities  refuses  to  exercise  his  visitatorial 
power  by  receiving  and  hearing  an  appeal,  the 
court  will  grant  a  mandamus  to  compel  him. 
Rex  V.  Ely  {Bishop),  5  T.  B.  476.  And  see  Rex 
V.  Worcester  (^Bishop),  4  M.  &  8.  416. 

But  cannot  afterwards  review  his  decision. 
Buller,  Ex  parte,  1  Jur.,  N.  S.  709. 

And  where  it  is  doubtful  who  is  the  visitor 
of  a  college,  the  court  will  not  grant  a  manda- 
mus. Rex  V.  Ely  (Bishop),  1  Wils.  266  ;  1  W. 
Bl.  52.  See  also  Reg.  v.  Hertford  College,  ante, 
col.  256. 

The  visitor  need  not  hear  parol  evidence  on 
an  appeal  to  him ;  it  is  sufficient  if  he  receives 
the  grounds  of  the  appeal,  and  the  answer  to  it, 
in  writing.     Rex  v.  Ely  (Bishop),  2  T.  R.  475. 

3.  Conusance. 

Claimiiig.] — Conusance  must  be  claimed  either 
in  the  first  instance,  or  at  the  first  day.  Rex  v. 
Agar,  5  Burr.  2820. 

But  need  not  be  before  appearance  in  the 
action.  Parsons  v.  Willoughby  de  Broke  QLord), 
11  L.  T.  628  ;.13  W.  R.  316,  402. 

How  the  claim  of  conusance  by  the  chancellor 
of  Oxford  is  made.  Kcndrick  v.  Kynaston,  1 
W.  Bl.  464.  And  see  Leasing  by  v.  Smith,  2  Wils. 
406. 

When  Allowed.] — A  claim  of  conusance  was 
refused  to  the  university  of  Oxford,  because  the 
party,  although  a  member,  was  not  resident  at 
Oxford.    Hayes  v.  Long,  2  Wils.  310. 

But  a  claim  of  conusance  was  allowed  in  an 
action  against  a  proctor,  a  pro-proctor,  and  the 
marshal  of  the  university,  though  the  affidavit  of 
the  latter,  describing  him  as  of  a  parish  in  the 


I  Buburbe  of  Oxford,  only  verified  that  he  then 
was  and  had  been  for  the  last  fourteen  years  a 
common  servant  of  the  university,  called  marshal 
of  the  university  ;  and  that  he  was  sued  for  an 
act  done  by  him  in  discharge  of  his  duty,  and  in 
obedience  to  the  orders  of  the  other  two  de- 
fendants, withopt  stating  that  he  resided  within 
the  university,  or  was  matriculated-  Thornton, 
V.  Ford,  15  East,  634. 

Conusance  of  a  plea  of  trespass  sued  against  a 

resident  member  of  the  university  of  Cambridge, 

for  a  cause  of  action  verified  by  affidavit  to 

'  have  arisen  within  the  town  and  suburbs  of 

j  Cambridge,  over  which  the  university  court  had 

"  jurisdiction,  was  allowed  upon  the  claim  of  the 

vice-chancellor  on    behalf   of   the    chancellor, 

masters  and  scholars  of  the  university,  entered 

on  the  roll  in  due  form.    Brown  v.  Rewmrd,  12 

East,  12.    And  see  the  objections  to  the  claim 

fully  stated. 

A  claim  of  conusance  by  the  vice-chancellor 
of  the  university  of  Oxford,  in  the  vacancy  of 
the  office  of  chancellor  by  death,  on  behalf  of  the 
universitv,  allowed.  Williams  v.  Brickenden, 
11  East,  543. 

Where  the  university  of  Cambridge  claimed 
conusance  in  the  case  of  A.,  B.  and  C,  alleged  in 
the  claim  to  have  been  sunmioned  in  an  action 
of  trespass,  at  the  suit  of  D.,  against  the  form  of 
the  privilege  of  the  university  ;  and  the  affidavit 
stated  that  B.  and  C.  were  servants  of  the 
university,  called  proctor's  men  ;  and  that  the 
trespass  was  an  act  done  by  them  in  dischai^ 
of  tneir  duty,  An  obedience  to  the  order  of  a 
pro-proctor  of  the  university : — Held,  that  an 
affidavit  might  be  received  in  answer,  shewing 
that  B.  and  C.  were  constables  appointed  under 
6  Geo.  4,  c.  97  ;  and  therefore  liable  to  be  sued 
at  common  law,  notwithstanding  any  privilege 
of  the  university.    Turner  v.  Bates,  10  Q.  B.  292. 

Held,  also,  that  the  affidavit,  alleging  that  B. 
and  C.  were  constables  in  and  for  the  university, 
appointed  and  acting  under  and  by  virtue  of  the 
above  statute,  and  that  the  action  was  brought 
against  tJiem  for  and  in  respect  of  acts  done  by 
them  in  execution  of  their  office,  without  further 
detail,  was  an  answer  to  the  claim  as  to  B.  and 
C.     lb. 

In  an  action  by  an  indorsee  against  a  maker  of 
two  promissory  notes,  with  a  count  for  interest, 
he  pleaded  to  the  jurisdiction  of  the  court,  that 
he  was  a  member  of  the  university  of  Oxford, 
and  resident  within  the  suburbs  of  the  borough 
and  city  of  Oxford  and  university  of  Oxford, 
and  a  student  and  scholar  thereof ;  and  that 
the  causes  of  action  arose  in  respect  of  the  pro- 
missory notes,  which  were  made  and  given  by 
him  within  the  borough  and  city  of  Oxford,  and 
within  the  university  of  Oxford,  as  securities  for 
money  lent  to  the  defendant  within  the  borough 
and  university ;  and  that  the  cause  of  action 
in  the  third  count  arose  in  respect  of  interest 
which  had  become  due  in  respect  of  the  notes  : — 
Held,  a  bad  plea.  Dormor  v.  Howard,  9  Jur. 
737. 

4.  Other  Matters. 

Who  are  Eeiidents.]— By  17  &  18  Vict,  c  81, 
8.  16,  the  congregation  of  the  university  of 
Oxford  shall  be  composed  of  the  chancellor  and 
certain  other  persons,  and  also  of  all  residents. 
By  s.  48,  the  word  "residents"  means  and  in« 
dudes  all  members  of  convocation  who  shall 
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have  resided  twenty  weeks  within  one  mile  and 
a  half  of  Carfax  during  the  year  that  shall 
expire  on  the  1st  of  September  next  preceding 
the  making  of  the  register.  A  fellow  of  a  college 
held  a  living  which  was  distant  nine  miles  from 
Oxford,  and  he  resided  at  the  vicarage  house ; 
bat  he  rented  a  set  of  rooms  within  St.  John's 
College  (of  which  he  was  a  resident),  which  he 
had  famished,  and  for  which  he  paid  rent,  and 
which  were  not  occupied  by  any  one  else.  When 
he  visited  Oxford,  he  sometimes  slept  there,  but 
he  generally  returned  to  the  vicarage  the  same 
day : — Held,  that  there  mast  be  an  actual  as 
distingaished  from  a  constructive  residence,  and 
that  he  was  not  a  resident.  Reg,  v.  Oxford  (  Vice' 
Chancellor),  7  L.  R.,  Q.  B.  471  ;  26  L.  T.  506. 

Anthority  of  Vioe-ChaiLcellor.]— The  publica- 
tion of  a  pamphlet  against  the  established 
religion  in  the  university  of  Cambridge  is  an 
offence  within  one  of  the  statutes  of  the  univer- 
sity, and  punishable  by  banishment  by  the  vice- 
chancellor,  assisted  by  the  heads  of  colleges  in 
the  vice-chancellor's  court.  Jtex  v.  Cambridge 
iUhiver/tity),  6  T.  R.  89. 

The  governing  body  of  a  university  may  law- 
fully issue  a  decree,  that  every  tradesman  with 
whom  a  person  in  statu  pupillari  within  the  uni- 
versity contracts  a  debt  exceeding  51.  shall  make 
the  same  known  to  the  tutor  of  such  person's 
college,  on  pain  of  being  discommoned  if  he 
omits  doing  so ;  and,  in  case  of  disoljcdience, 
they  may  enforce  such  decree  by  ordering  that 
no  person  in  statu  pupillari  shall  deal  with  the 
tradesman  for  a  given  period.  Deaths  Fx  parte, 
18  Q.  B.  647  ;  21  L.  J.,  Q.  B.  337  ;  17  Jur.  112. 

If  the  vice-chancellor,  attended,  on  summons, 
by  the  heads  of  colleges,  makes  an  order  to  dis- 
common, in  pursuance  of  such  decree,  this  is  not 
a  judicial  proceeding  which  the  superior  courts 
can  restrain  by  prohibition.    lb. 

A  milliner  residing  in  Cambridge  was  appre- 
hended by  the  proctors  while  proceeding  to  a 
pwrty  given  by  a  bachelor  of  arts  of  the  univer- 
sity and  his  friends,  and  conveyed  by  them  to 
the  spinning-house,  a  gaol  used  by  the  univer- 
sity for  confining  women  suspected  of  evil  found 
within  its  precincts.  Upon  arriving  at  the  gaol 
the  vice-chancellor  was  sent  for,  and  he  heard 
the  statements  of  the  proctors  and  examined  the 
woman,  but  not  on  oath,  and  finally  committed 
her  for  imprisonment,  but  no  warrant  in  writing 
was  made  out.  An  action  was  brought  by  her 
against  the  vice-chancellor  : — Held,  first,  that  as 
the  charter,  in  express  terms,  invested  the  vice- 
chancellor  with  anthority  to  punish  by  imprison- 
ment or  otherwise,  as  he  should  think  fit,  he 
thereby  became  Invested  with  judicial  authority 
as  a  judge  of  record,  and  entitled  to  all  the  pro- 
tection attached  by  law  to  the  judicial  office. 
Kemp  V.  Neville,  10  C.  B.,  N.  S.  623  ;  31  L.  J., 
C.  R  158  ;  7  Jur.,  N.  S.  913 ;  4  L.  T.  640 ;  10 

Held,  secondly,  that  as  judges  of  a  court  of 
record  have  power  to  commit  to  the  custody  of 
their  officer,  sedente  curift,  by  oral  command, 
without  any  warrant  made  at  the  time,  and  that 
as  the  vice-chancellor  was  a  judge  of  a  court  of 
record,  therefore  a  warrant  was  not  necessary, 
and  a  committal  in  the  exercise  of  this  peculiar 
jurisdiction,  where  no  special  method  was  di- 
rected by  the  charter,  although  it  was  not  shewn 
to  be  xniade  under  a  warrant,  gave  no  cause  of 
action.     lb. 


Held,  thirdly,  that  the  hearing  was  legal,  as 
there  was  no  express  provision  in  the  charter 
which  enabled  him  to  administer  an  oath,  and 
that  it  was  not  essential  for  the  purpose  that  he 
should  do  so.    lb. 

Held,  fourthly,  that  the  place  of  confinement 
appeared  to  be  the  accustomed  place  used  for 
that  purpose  by  the  university,  and  therefore 
that  the  usage  must  be  presumed  to  be  lawful 
till  the  contrary  was  shewn.    lb. 

Where  the  chancellor's  court  of  the  university 
of  Oxford  had  proceeded  against  a  party,  not  a 
member  of  the  university,  for  contumacy  in 
suing  a  resident  undergraduate  in  one  of  the 
superior  courts  of  Westminster,  and  had  issued  a 
warrant  to  arrest  him  for  not  paying  the  costs  of 
the  proceedings,  the  court  made  a  rule  absolute 
for  a  prohibition  without  requiring  the  appli- 
!  "ant  to  declare  in  prohibition.  Reg.  v.  Oxford 
(^rnivernity),  1  G.  &  D.  537  ;  1  Q.  B.  952  ;  6  Jur. 
319. 

Privileges.] — Statutes  conferring  privileges 
on  the  members  of  the  universities,  mean  only 
the  members  of  the  universities  of  Oxford  and 
Cambridge,  unless  otherwise  expressed.  Jones 
V.  Smart,  1  T.  R.  49. 

A  college  barber  at  Oxford,  though  he  resides 
in  the  city  out  of  college,  is  entitled  to  the  pri- 
vileges of  the  university.  Rex  v.  Routledge,  2 
Dougl.  531. 

Independent  members  of  a  college  are  mere 
boarders,  and  have  no  corporate  rights  ;  nor  can 
they  appeal  to  the  visitor.  Rex  v.  Orundon, 
Cowp.  319. 

If  a  college  does  not  exceed  its  jurisdiction, 
the  king's  courts  have  no  cognizance ;  and  ex- 
pulsion of  a  member  is  a  matter  entirely  within 
its  jurisdiction.    lb. 

The  head  of  a  college  has  the  whole  seisin  in 
his  ofl5ce.    Phillips  v.  Bury,  2  T.  R.  355. 

Seal.] — ^A  mandamus  lies  to  compel  the  warden 
of  a  college  to  affix  the  common  seal  of  the  col- 
lege to  an  answer  of  the  fellows,  in  chancery, 
contrary  to  his  own  separate  answer  put  in. 
Rex  V.  Windham,  Cowp.  377. 

Also  to  the  keeper  of  the  common  seal  of  the 
university  of  Cambridge,  commanding  him  to 
put  it  to  the  instrument  of  appointment  of  their 
high  steward,  pursuant  to  a  grace  passed  in 
senate.  Rex  v.  Cambridge  (  University'),  3  Burr, 
1647  ;  1  W.  Bl.  647. 


URINAL. 

See  NUISANCE. 


USAQE. 

See  CUSTOM— EVIDENCE. 
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USE  AND  OCCUPATION. 

See  LANDLORD  AND  TENANT. 


USURY. 

Effect  of  Kepeal  of  TTiary  JMW9.]—See  Undue 
Influence  and  Unconucionable  Bargains. 

Before  Sepeal  of  Uinry  Lawi — ^Wliat  amonnts 
to  TTSTury.] — A  revolted  colony  of  Spain,  not  re- 
cognized as  an  independent  state  bj  Great  Br^ 
tain»  executed  bonds,  at  six  per  cent,  interest,  as  j 
a  security  for  a  loan  : — Held,  that  the  bond.^  ' 
were  not  usurious,  as  it  did  not  appear  that  the 
contract  for  the  loan  was  made,  or  the  amount  of 
it  to  be  paid,  in  this  country.  Thompson  v.  Powles, 
2  Sim.  194. 

It  was  questionable  whether  the  law  as  to 
usury  applied  to  a  bare  transfer  of  stock  by  a 
proposed  lender  (the  pi-oposed  borrower  being 
under  no  obligation  to  sell  it  and  convert  it  into 
money),  it  being  of  the  essence  of  usury  that  there 
should  be  an  advance  of  monev.  Att-Gett.  v. 
IIoll'mgworth,2  H.  &  N.  416  ;  27  L.  J.,  Ex,  102. 

A.  &  Co.  were  general  merchants,  bankei-s,  and 
commission  agents,  at  Montreal,  and  their  coarse 
of  trade  consisted  principally  in  procuring  and 
advancing  to  colonial  dealere  supplies  of  goods, 
cash  and  negotiable  securities,  as  recjuired,  from 
time  to  time,  by  their  customers,  to  suppon 
them  in  their  dealings,  returns  being  made  by 
them,  after  some  interval  of  time,  at  their  con- 
venience, in  the  freight  of  produce,  and  in  the 
payment  of  cash  and  negotiable  securities.  In 
tlie  accounts  they  kept  with  C.  and  D.  there 
was  kept  a  column  on  both  sides  for  interest 
from  the  time  the  payment  was  made  or  due  ; 
and,  at  the  periodical  close  of  the  account,  A. 
&  Co.  made  a  charge  for  their  commission,  cal- 
culated upon  the  balance  due,  and  afterwards 
upon  the  cash  advances  : — Held,  that  it  did  not 
appear  from  the  accounts  that  the  charge  for 
commission  was  a  cloak  for  usury,  but  was  to  be 
treated  ajs  a  bon&  fide  compensation  for  the  labour 
and  inconvenience  in  conducting  such  business. 
Pollok  V.  Bradbury,  8  Moore,  P.  C.  C.  227. 

HaiardotLB  Eisks.]— The  payment  of  an- 
nual sums,  exceeding  5/.  per  cent,  per  annum  on 
the  sum  advanced,  was  secured,  by  an  annuity 
deed,  upon  land,  and  the  principal  by  a  policy 
on  the  life  of  one  of  the  grantors,  with  a  cove- 
nant for  payment  of  the  premium  : — Held,  that 
as  the  principal  was  in  some  risk,  the  transaction 
was  not  void  on  the  ground  of  usury.  Howhlnit 
V.  Bennet,  7  C.  B.,  N.  S.  507  ;  30  L.  J.,  C.  P.  193. 

Bills  and  Hotea.]— The  2  &  3  Vict.  c.  37, 

before  its  repeal,  did  not,  in  cases  of  loans  on 
security  of  lands,  merely  invalidate  the  security 
on  lands,  and  leave  the  contract  valid,  but  it  left 
in  such  cases  the  statute  of  Anne  untouched,  and 
consequently,  the  contract  being  invalid,  not  only 
were  tne  securities  on  land  avoided,  but  also  any 
personal  securities,  whether  bonds  or  bills  of 
exchange,  were  likewise  avoided.    Lan^ton  v. 


JIayiu-*,  1  n.  &  N.  366  ;  25  L.  J.,  Ex.  319  ;  S.  P., 
Hodgkifuton  v.  Wyatt,  4  Q.  B.  749  ;  13  L.  J., 
Q.  B.  54  ;  Fujfsell  v.  Danid,  10  Ex,  681  ;  24  L.  J., 
Kx.  130.  Overniling  WarringUmy  Ex  parte, 
3  De  G..  M.  &  G.  159  ;  1  Kay,  231  ;  22  L.  J., 
Bk.  33. 

Where  money  was  advanced  at  usurious  in- 
terest on  the  security  of  bills  of  exchange,  having 
only  three  months  to  run,  such  advance  was  pro- 
tected, and  the  bills  themselves  were  valid  under 
3  &  4  Will.  4,  c.  98,  s.  7,  and  though  a  warrant  of 
attorney  to  confess  judgment  might  be  taken  at 
the  same  moment  on  which  judgment  was  the 
next  day  entered  up  and  registered,  so  as  to  be- 
come a  charge  on  the  lands  of  the  debtor,  the 
transaction  was  not  thereby  rendered  invalid 
under  the  proviso  of  the  1st  section  of  the  2  &  3 
Vict.  c.  37.  Lane  v.  Uorloeh,  5  H.  L.  Cas.  580  ; 
25  L.  J.,  Ch.  253  ;  2  Jur.,  N.  S.  289. 

The  2  &  3  Vict.  c.  37,  did  not  repeal  3  &  4 
Will.  4,  c.  98,  s.  7.     lb, 

A  mortgage  on  land,  or  other  charge  given  as 
a  collateral  security  for  the  payment  of  a  bill  or 
a  note  bonii  fide  discounted,  was  valid,  inde- 
pendently of  the  statutes  relaxing  the  operation 
of  the  usurv  laws.  Doe  d.  Haughton  v.  A7w<7,  1 1 
M.  &  W.  333 ;  12  L.  J.,  Ex.  320  ;  7  Jur.  517. 

Benewed  Securities.] — Bills  of  exchange 


given  after  the  repeal  of  the  usury  laws,  in  re- 
newal of  bills  given  while  those  laws  were  in 
force,  to  secure  payment  of  money  lent  with 
usurious  interest,  are  valid,  the  receipt  of  the 
money  being  a  sufficient  consideration  to  supjwrt 
a  new  pi-omise  to  pay  it.  Flight  v.  Bred,  1  H. 
&  C.  703  ;  32  L.  J.,  Ex.  265  ;  9  Jur.,  N.  S.  1016  ; 
8L.  T.  638;  11  W.  R.  1019. 


Who  entitled  to  take  advantage  of] — 


Usury  could  be  set  up  as  the  foundation  of  a 
jus  tcrtii,  where  the  third  person  had  settled 
with  the  plaintiff,  and  abandoned  all  further 
claim.  Bctteley  v.  Beed,  4  Q.  B.  511  ;  3  Q.  &  D. 
561. 


VACATION. 

See  PRACTICE. 


VACCINATION. 

Kon-Prodnction  of  Child  not  Condition  Prece- 
dent.]—Under  30  &  31  Vict.  c.  84,  s.  31  (repealed), 
a  parent  having  been  summoned  appeared  before 
the  justice,  but  refused  to  produce  his  child  ;  the 
justice  was  satisfied  upon  the  evidence  given  that 
the  child  was  under  two  year?  old,  and  had  not 
been  vaccinated  : — Held,  that  the  production  of 
the  child  was  not  a  condition  precedent  to  the 
justice's  power  to  make  an  order  for  it  to  be 
vaccinated.  Button  v.  Atkms,  6  L.  R.,  Q.  B. 
873  ;  40  L.  J.,  M.  C.  157 ;  24  L.  T.  507 ;  19 
W.  R.  799. 
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Wliat  Cliildr«n  are  Affected  by.]— Under  the 
Vaccination  Acts,  1867  (30  &  31  Vict.  c.  84),  and 
1871  (34  &  35  Vict.  c.  98),  every  child  is  subject 
to  the  legislation  thereby  provided,  whether  bom 
within  or  without  the  district  of  the  registrar 
who  gives  the  information,  or  whether  bom  be- 
fore or  after  either  act  was  passed,  until  the  age 
of  fourteen.    Knight  v.  Hallitoell,  infra. 

Authority  of  Officer.] — A  resolution  of  guar- 
dians, appointing  a  vaccination  officer,  is  suffi- 
cient authority  for  the  officer  so  appointed  to 
take  proceedings  under  30  &  31  Vict.  c.  84,  s.  31. 
lb. 

Limitotion  as  to  Time.]— By  34  &  35  Vict.  c. 
98,  s.  11,  any  complaint  may  be  made  and  any 
information  laid  for  an  offence  under  the  Vacci- 
nation Acts,  1867  and  1871,  at  any  time  not 
exceeding  twelve  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  in- 
formation arose,  and  not  subsequently.  On  the 
10th  of  May,  1872,  a  father  received  a  notice 
under  30  &  31  Vict.  c.  84,  s.  31,  requiring  him  to 
have  his  child  vaccinated  within  fourteen  days. 
Having  disregarded  the  notice,  on  the  24th  of 
June,  1873,  he  was  summoned  before  justices, 
who  made  an  order  that  he  should  procure  the 
child  to  be  vaccinated  : — Held,  that  the  informa- 
tion having  been  laid  at  a  time  exceeding  twelve 
months  from  the  time  the  matter  of  such  com- 
plaint (that  is,  the  giving  of  the  notice)  arose, 
the  father  could  not  be  convicted  without  a 
fresh  notice  being  given.  Knight  v.  HalliwelU 
9  L.  B.,  Q.  B.  412  ;  43  L.  J.,  M.  C.  113 ;  30 
L.  T.  359  ;  22  W.  B.  689. 

The  Vaccination  Act,  1871  (34  &  35  Vict. 
c.  98),  s.  11,  which  provides  that  any  complaint 
may  be  made  for  an  offence  under  that  act,  or 
the  Vaccination  Act  of  1867,  at  any  time  not 
exceeding  twelve  months  from  the  time  when 
the  matter  of  complaint  arose,  impliedly  repeals 
8.  44  of  the  Metropolitan  Police  Act  (2  &  3  Vict, 
c.  71),  so  far  as  regards  the  limitation  of  time 
(six  calendar  months)  for  proceedings  under  the 
Vaccination  Acts,  within  the  metropolis  as  well 
as  elsewhere.    Miller  v.  Bhind,  29  L.  T.  29. 

Certifieate.  ] — A  parent  who  holds  a  certificate 
of  his  child  having  had  small  pox,  but  not  one 
of  its  insusceptibility  of  successful  vaccination, 
is  not  within,  and  is  not  required  by,  the  terms 
of  8.  7  of  the  Vaccination  Act,  1871  (34  &  36 
Vict.  c.  98),  to  transmit  such  certificate  to  the 
vaccination  officer ;  nor,  inasmuch  as  having 
had  small  pox  and  insusceptibility  of  success- 
ful vaccination  are  two  distinct  and  different 
things,  is  he  liable  to  the  penalty  imposed  by 
that  section  upon  persons  failing  to  transmit  a 
certificate  of  such  insusceptibility.  Broadhead 
V.  Holdsworth,  2  Ex.  D.  321  ;  46  L.  J.,  M.  C. 
172  ;  36  L.  T.  320. 

By  30  k  31  Vict.  c.  84,  s.  34,  in  any  prosecu- 
tion for  neglect  to  procure  the  vaccination  of 
a  child,  ...  if  the  defendant  produces  the  cer- 
tificate in  the  form  B.,  it  shall  be  a  sufficient 
defence,  except  when  the  time  specified  therein 
for  the  postponement  of  the  vaccination  shall 
have  expired  before  the  time  when  the  informa- 
tion shall  have  been  laid :  — Held,  that  the  cer- 
tificate was  no  answer  to  proceedings  under  e. 
31.    Allen  v.  Worthy,  infra. 

Previoas  CoiiTictioii.] — T.  was  ordered  by  a 


magistrate,  under  s.  31  of  the  Vaccination  Act, 
1867  (30  &  31  Vict.  c.  84),  to  cause  his  child  to 
be  vaccinated  upon  a  notice  from  the  vaccina- 
tion officer  headed  Vaccination  Acts,  1867  and 
1871,  and  reciting  that  he  was  in  default  under 
the  above  acts  in  respect  of  his  child  ;  the  notice 
proceeded  to  require  him  to  have  the  child 
vaccinated  within  fourteen  days,  and  do  all 
other  things  the  law  requires  touching  the 
vaccination ;  failing  which  it  would  be  the 
vaccination  officer's  duty  to  report  the  case  in 
order  that  proceedings  should  be  taken  as  the 
law  directs.  He  had  been  twice  before  fined  in 
reference  to  the  vaccination  of  the  same  child, 
who  was  two  years  old  : — Held,  that  there  was 
nothing  in  the  Vaccination  Act  of  1871  (34  k  35 
Vict.  c.  98),  to  prevent  a  repetition  of  a  con- 
viction for  breach  of  s.  31  of  the  Act  of  1 867, 
and  that  this  notice  was  well  adapted  to  the 
requirements  of  that  section.  Tchb  v.  Jones,  37 
L.  T.  576. 

A  parent,  having  beep  fined  under  30  &  31 
Vict.  c.  84,  s.  31 ,  for  disobeying  an  order  to  have 
his  child  vaccinated,  may  be  proceeded  against 
from  time  to  time  as  long  as  the  child  remains 
unvaccinated.  Allen  v.  Worthy,  5  L.  B.,  Q.  B. 
163  ;  39  L.  J.,  M.  C.  36. 

Where  a  parent,  or  person  having  the  care, 
nurture,  or  custody  of  a  child,  has  incurred  and 
p.aid  the  penalty  for  neglecting  to  have  it  vacci- 
nated within  the  time  specified  by  16  &  17  Vict, 
c.  100,  and  24  &  25  Vict.  c.  59,  a  continuous 
neglect  to  have  it  vaccinated  is  not  a  further 
breach  of  the  statutes.  Pitcher  v.  Stafford,  4 
B.  &  S.  775  ;  33  L.  J.,  M.  C.  113  ;  10  Jur.,  N.  S. 
661  ;  9  L.  T.  759  ;  12  W.  B.  407. 


VAGRANT. 

Offences— Desertion  of  Child.]— The  5  Geo.  4, 
c.  83,  s.  4,  which  makes  it  an  act  of  vagrancy  in 
a  parent  to  desert  a  child,  applies  to  legitimate, 
and  not  illegitimate  children.  Beg.  v.  Maude, 
2  D.,  N.  S.  58  ;  11  L.  J.,  M.  C.  120  ;  6  Jur.  646. 

Desertion  of  Family.] — A  wife  who,  de- 
serted by  her  husband,  and  having  no  means  of 
maintaining  her  children,  leaves  them,  so  that 
they  become  chargeable  to  the  parish,  cannot  be 
convicted  for  absconding  and  leaving  them 
chargeable,  under  the  Vagrancy  Act,  5  Geo.  4,, 
c.  83,  8.  4.  Peters  v.  Cowie,  2  Q.  B.  D.  131  ;  46 
L.  J.,  M.  C.  177  ;  36  L.  T.  107. 

Impostnres  by  Palmistry.] — The  impos- 
ture of  exercising,  with  intent  to  deceive,  a  pre- 
tended power  of  holding  intercourse  with  the  in- 
visible world,  and  of  obtaining  manifestations  and 
communications  from  supernatural  and  invisible 
spirits,  is  an  attempt  to  deceive  by  using  "  subtle 
craft,  means  or  device  by  palmistry  or  other- 
wise," within  8.  4  of  the  Vagrancy  Act,  6  Geo.  4, 
c.  83.  Monok  v.  HUtm,  2  Ex.  D.  268  ;  46  L.  J., 
M.  C.  163  ;  36  L.  T.  66  ;  25  W.  B.  373. 

It  is  not  necessary,  to  constitute  a  man  a 
rogue  and  vagabond  within  this  section,  that 
he  should  lead  a  wandering  and  vagabond  life.  Jh, 
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Indictment,    Form    of.]— A    conviction  '  habeas  corpns,  and  that  being  bad,  the  prisoner 

was  entitled  to  his  discharge  whether  there  was 
a  good  conviction  or  not.    lb. 


under  s.  4  of  6  Geo.  4,  c.  83,  which  stated  that  the  , 
defendant  "  did  use  a  certain  subtle  craft,  means  , 
and  device  *'  with  intent,  &c.,  is  bad  for  uncer- 
tainty in  not  shewing  a  conviction  for  an  offence 
punishable  by  the  statute.  Heg.  v.  Slade^  35  L.  T. 
911. 


Offender —Duty  of  Comtable.]— A  reliev- 
ing officer  of  a  parish  found  the  husband  of  a 
woman  who  was  chargeable  removing  his  goods, 
and  told  a  constable  to  take  him  into  his  custody  : 
— Held,  that  this  was  not  the  case  of  a  person 
found  offending  against  the  act,  and  therefore 
the  constable  was  not  bound  to  take  him. 
Horley  v.  Rogers,  2  El.  &  Kl.  674  ;  29  L.  J., 
M.  C.  140  ;  6  Jur.,  N.  S.  605  ;  8  W.  R.  392. 

See  alio  PooB  Law. 


Eneonraging  Child  to  Beg— Age.] — On 


an  information  against  a  person  for  encouraging 
a  child  to  beg,  the  magistrate  is  justified  in 
disregarding  the  statement  made  by  the  child 
that  he  was  sixteen  years  of  age,  that  being 
the  only  evidence  as  to  age,  if  his  appearance 
warrants  his  belief  that  he  is  a  child  under  the 
age  of  fourteen,  the  qacstion  of  age  being  one  of 
fact  entirely  for  the  magistrate.  Reg.  v.  ViaJtani, 
15  L.  T.  240. 


Unlawftil  Purpose.] — Being  in  a  garden 


for  the  purpose  of  fornication  is  not  being  there 
for  an  unlawful  purpose,  within  5  Geo.  4,  c.  83, 
s.  4.  Haye*  ▼.  Stephenson  or  Stevenson,  9  W.  R. 
53  ;  3  L.  T.  296. 

Gaming  in  Pnblie  Plaoe.] — See  Gaming  and 
Wagebing. 

Pablic  Plaoe— Highway.]— Under  5  Geo.  4, 
c.  83,  8.  4,  a  person  is  well  convicted  of  being  a 
rogue  and  a  vagabond  if  the  conviction  states 
that  he,  "  being  a  reputed  thief,  did  frequent  the 
public  highway,"  at,  &c.,  "  with  intent  to  commit 
felony."  It  is  not  essential  to  the  offence  that 
the  highway  should  lead  to  any  river,  canal  or 
nayigable  stream,  dock  or  basin,  quay,  wharf  or 
warehouse,  or  that  it  should  be  adjacent  to  any 
place  of  public  resort,  or  avenue  thereto.  Lord 
(*ampbell,  C.  J.,  Coleridge  and  Wightman,  JJ. ; 
Patteson,  J.,  dissentiente.  Beg,  v.  Brotcn,  17 
Q.  B.  833  ;  21  L.  J.,  M.  C.  113. 

A  public  highway  is  not  necessarily  a  "  place 
of  public  resort,"  within  the  meaning  of  5  Geo. 
4,  c  83,  s.  4.  Timsim,  Ex  parte,  5  L.  R,,  Ex. 
257  ;  39  L.  J.,  M.  C.  129  ;  22  L.  T.  614  ;  18 
W.  R.  849. 

A  man  was  committed  to  gaol  by  justices, 
under  a  warrant  which  stated  him  to  have  been 
convicted,  under  5  Geo.  4,  c.  83,  b.  4,  as  "  a  rogue 
and  vagabond,  for  that  he,  being  a  suspected 
person,  did  frequent  a  certain  public  highway 
....  with  intent  to  commit  a  felony  : " — Held, 
that  the  commitment  was  bad,  for  not  shewing 
that  the  highway  led  or  adjoined  to  any  '•  river, 
canal,  &c,*'  or  to  any  "  place  of  public  resort," 
or  that  it  was  itself  a  place  of  public  resort. 
lb. 

The  case  of  Jones,  In  re  (7  Ex.  586  ;  21  L.  J., 
M.  C.  116),  adhered  to,  and  Meg.  v.  Brown  (17 
Q.  B.  833)  not  followed.     lb. 

Held,  also,  that  only  the  commitment  being 
brought  before  the  court  upon  the  return  to  a 


Street.] — Where  a  commitment  stated 

that  the  prisoner  being  a  suspected  person  **  did 
frequent  a  certain  street,  with  intent  to  commit 
felony  : " — Held,  that  the  commitment  was  bad, 
for  not  alleging  that  the  street  was  leading 
to  a  river,  canal  or  place  of  public  resort,  or 
was  adjacent  to  a  place  of  public  resort.  Jones, 
In  re,  7  Ex.  586  ;  21  L.  J.,  M.  C.  116  ;  16  Jur. 
801. 

Advertiied  Sale.] — Premises  on  which  a 

sale,  which  has  been  publicly  advertised,  is  going 
on  hy  public  auction,  are,  for  the  occasion,  a 
place  01  public  resort,  within  5  Gea  4,  c.  83,  s.  4. 
Sewell,  Ex  parte,  7  C.  B.,  N.  S.  160  j  29  L.  J., 
M.  C.  60  ;  6  Jur.,  N..S.  582  ;  1  L.  T.  37. 

— r-  ThoronghiSure.] — Where  a  warrant  of 
commitment  set  out  a  conviction,  which  alleged 
that  the  prisoner,  on  a  certain  day,  in  the  city 
of  London,  then  being  a  suspected  person  and 
reputed  thief,  frequenting  the  public  streets 
and  places  of  and  in  the  city,  then  and  there 
was  found  in  Railway-place,  being  a  public 
thoroughfare,  and  one  of  the  places  of  public 
resort  of  and  in  the  city,  with  intent  feloniously 
to  steal  the  moneys,  goods,  and  chattels  of  S.  S., 
from  her  person  therein:  —  Held,  sufficient. 
Cross,  Ex  parte,  1  H.  &  N.  651  ;  26  L.  J.,  M.  C. 
28  ;  3  Jur.,  N.  S.  320 ;  S.  P.,  1  C.  B.,  N.  S. 
573. 

Railway  Platform.  ] — A  conviction  alleged 

that  the  defendant  being  a  suspected  person,  at 
the  railway  station  in  a  parish,  the  same  being 
at  the  time  a  place  of  public  resort,  did  frequent 
the  platform  of  the  station  with  intent  to  commit 
felony  : — Held,  that  it  sufficiently  appeared  that 
the  platform  was  a  place  of  public  resoU.  and 
that  the  conviction  was.  therefore,  good.  Daris, 
Ex  parte,  2  H.  &  N.  141)  ;  26  L.  J.,  M.  C.  178. 

Convictions — Form  of.]  —  A  conviction  will 
not  be  vitiated  by  the  omission  of  the  word 
"  part "  before  Great  Britain  in  the  recital  of  the 
statute,  as  directed  in  the  form  given  by  the  5 
Geo.  4,  c.  83.  Nixon  v.  Namiey,  1  G.  &  D.  370  ; 
1  Q.  B.  747. 

In  pursuing  that  form,  it  is  not  necessary  to 
state  the  evidence  on  which  the  conviction  pro- 
ceeded,   lb. 

VaUdity  of,]— By  6  Geo.  3,  c.  83,  s.  4, 

every  person  pretending  or  professing  to  tell 
fortunes,  or  using  any  subtle  craft,  means  or 
device,  by  palmistry  or  otherwise,  to  deceive  and 
impose  on  any  of  her  Majesty's  subjects,  shall  be 
deemed  a  rogue  and  a  vagabond,  within  the  true 
intent  and  meaning  of  that  act,  and  may  be 
committed  by  a  justice  of  the  peace  to  prison  for 
three  months.  S.  having  been  convicted  under 
this  statute,  the  conviction  set  out  that  he  had 
used  certain  craft,  &c.,  which  craft  was  that  he 
wrote  words  upon  a  slate,  which  he  pretended  to 
be  written  by  the  spirit  of  a  certain  person 
deceased,  to  deceive  L.  and  D. ;  but  the  convic- 
tion omitted  the  words  *'  by  palmistry  or  other- 
wise," and  was  quashed  by  the  quarter  sessions 
on  that  account : — Held,  that  it  was  a  question 
for  the  sessions  to  determine  whether  the  omis- 
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sion  of  the  words  rendered  the  conviction  bad, 
and  a  rule  for  a  mandamos  to  enter  continuances 
was  discharged.  Reg,  v.  Middlesex  {Justices), 
Slade,  In  re,  2  Q.  B.  D.  516 ;  46  L.  J.,  M.  C. 
225  ;  36  L.  T.  402  ;  25  W.  B.  610. 

An  information  charged  that  the  appellants 
were  found  in  the  dwelUng-house  of  the  respon- 
dent "  for  an  unlawful  purpose,  to  wit,  for  the 
purpose  of  feloniously  stealing  and  converting  to 
their  own  use  certain  provisions  "  of  the  respon- 
dent's. The  facts  were,  that  the  appellants  had 
been  admitted  into  the  house  of  the  respondent 
by  night,  and  without  his  knowledge,  by  his 
servants,  and  there  entertained  by  them  with  the 
provisions  in  question.  The  justices  convicted 
the  appellants  of  the  offence  charged,  upon  the 
ground  that  they  were,  under  the  circumstances 
proved  on  the  hearing,  in  the  house  for  an  un- 
lawful purpose,  within  the  meaning  of  the  act : 
— Held,  that  the  conviction  was  bad,  as  not 
amounting  to  a  conviction  for  felony,  the  offence 
charged  in  the  information.  Kirkin  v.  Jenkins, 
9  Cox,  C.  C.  311  ;  32  L.  J.,  M.  C.  140 ;  9  Jur,, 
N.  S.  1013  ;  8  L.  T.  243  ;  11  W.  R.  618. 

A  conviction  stated  that  a  party  having  been 
brought  before  a  justice  upon  an  information 
charging  him  with  having  unlawfully  returned 
to  his  parish  without  a  certificate,  from  which 
he  had  been  legally  removed,  confessed  himself 
guilty  of  the  offence  :— Held,  that  the  conviction 
was  good  on  the  face  of  it  without  stating  in  it 
an  express  act  of  vagrancy,  it  being  necessary 
for  the  party  convicted  to  shew  in  his  defence 
that  he  had  a  sufficient  excuse  for  returning,  and 
that  he  did  not  return  in  a  state  of  pauperism. 
Mann  v.  Danvers,  3  B.  &  A.  103. 

-- —  Appeals  flrom  Suffioienoy  of  Notice.] — A 
notice  of  appeal  against  a  conviction  of  a  party 
as  a  rogue  and  a  vagabond,  for  obscenely  ex- 
posing his  person  in  a  place  of  public  resort, 
with  intent  to  insult  a  female,  stating,  as  the 
ground  of  such  appeal,  that  the  appellant  was 
not  guilty  of  the  offonce,  is  sufficient.  Bejs  v. 
uVeiocastle-upon-Ti/ne  {Just ices),  1  B.  &  Ad.  933. 

— —  Cogts—Fower  of  Bessiona.]— A  person 
convicted  as  a  rogue  and  vagabond  appealed  to 
the  quarter  sessions,  having  given  notice  of 
appe^  to  the  convicting  justices.  No  one 
appearing  to  support  the  conviction,  it  was 
quashed  : — Held,  that  the  sessions  were  autho- 
rized by  12  &  13  Vict.  c.  45,  s.  5,  to  award  costs 
against  the  person  who  prosecuted  the  appellant, 
and  could  not  award  them  against  the  convict- 
ing justices.  Reg.  v.  Purde^y,  5  B.  &  S.  909  ;  34 
L.  J.,  M.  C.  4  ;  11  Jur.,N.  S.  153  ;  11  L.  T.  309  : 
13  W.  R.  76. 

On  an  appeal  to  quarter  sessions  against  a 
conviction  by  justices,  the  justices  at  quarter 
sessions,  on  quashing  the  conviction,  may  award 
costs  against  the  original  complainant.  Reg.  v. 
Stnitk,  29  L.  J.,  M.  C.  216 ,-  8  W.  R.  589. 

Proof  of  FreviooB  Convietion— Booord  ol  ] 

— A  previous  conviction,  under  5  Geo.  4,  c.  83,  s. 
17,  can  be  proved  only  by  proof  of  the  record 
thereof;  and  neither  oral  testimony  nor  the 
minute-book  of  the  convicting  justices  is  suffi- 
cient. Giles  V.  Siney,  11  L.  T.,  N.  S.  310  :  13 
W.  R.  92. 


Certifloate    of.]— The   certificate   of   a 


s.  24,  is  sufficient,  by  virtue  of  8  &  9  Vict.  c.  113, 
s.  1,  if  it  purports  to  be  signed  by  an  officer 
having  the  custody  of  the  records,  although  that 
officer  is  therein  described  as  the  deputy  clerk  of 
the  peace  of  a  borough.  Reg.  v.  Parsons,  1 
L.  R.,  C.  C.  24  ;  35  L.  J.,  M.  C.  167  ;  12  Jur., 
N.  S.  4H6  ;  14  L.  T.  450;  14  W.  R.  662  ;  10  Cox, 
C.  C.  243. 

The  certificate  need  not  aver  that  the  quarter 
sessions  at  which  the  prisoner  was  convicted  were 
held  by  the  recorder.     Ih, 

Enforcing    Warrant    for    Apprehension.]  — 

Where  a  convition  of  one  as  a  rogue  and  a 
vagabond  had  been  appealed  against  and  con- 
firmed, and  the  convicting  magistrate  issued 
his  warrant  for  the  apprehension  of  the  party 
convicted : — Held,  that  the  magistrate  had  not 
the  power,  and  that  it  belong^  to  the  quarter 
sessions.  Moore,  Ex  parte,  W.,  W.  &  D.  72  ;  1 
Jur.  136. 


ProoMs  of  Exeontion — Snbsoquent  Ck>nrt.] 


— Under  5  Geo.  4,  c.  83,  s.  14,  a  subsequent  court 
of  quarter  sessions  has  power  to  give  effect  to  a 
judgment  pronounced  at  a  previous  sessions  of 
the  same  court,  by  issuing  process  of  execution 
upon  a  conviction  as  awarded  at  such  previous 
sessions.  Rex  v.  Warwickshire  (Justices'),  4  N. 
&  M.  370  ;  2  A.  &  E.  768  ;  1  H.  &  W.  18. 

A  mandamus  to  the  court  of  quarter  sessions 
will  go,  commanding  them  to  issue  such  process 
of  execution  where  there  has  been  no  delay  in 
making  the  application,  or  the  delay  has  been 
satisfactorily  accounted  for.    lb. 

Habeas  Corpus.] — If  a  person  is  committed  to 
prison  as  a  rogue  and  vagabond  for  procuring 
charitable  contributions  under  a  false  pretence 
that  he  is  able  to  abstain  from  food  for  five  years 
and  six  months,  the  court  will  grant  a  habeas 
corpus  to  bring  up  his  body.  Cavaikah,  In  re, 
1  D.,  N.  S.  546  ;  6  Jur.  220. 


previous  conviction  required  by  5  Geo.  4,  c.  84, 


VALUER  AND  APPRAISER. 

1.  In  General. 

II.  Recovery  op   Price  fixed  by. — See 
Contract. 

III.  Between  Landlord  and  Tenant.— 

See  Landlord  and  Tenant. 

IV.  For  Parochial  Pdrposes.— /Sec  Poor 

Law. 

1.  In  General. 

Duty  of] — One  who  holds  himself  out  as  a 
valuer  of  ec-clesiastical  property,  though  he  is  not 
bound  to  possess  a  precise  and  an  accurate  know- 
ledge of  the  law  respecting  the  valuation  of 
dilapidations  as  between  outgoing  and  incoming 
incumbent,  is  bound  to  bring  to  the  performance 
of  the  duty  he  undertakes  a  knowledge  of  the 
general  rules  applicable  to  the  subject,  and  of  the 
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broad  distinction  which  exists  between  a  valua- 
tion as  between  incoming  and  outgoing  tenant, 
and  a  valuation  as  between  incoming  and  out- 
going incumbent.  Jenkins  v.  BetJiam^  15  C.  B. 
168  ;  3  C.  L.  R.  373  ;  24  L.  J.,  C.  P.  94  ;  1  Jur., 
N.  S.  237. 

Ifeoeitity  of  lioenoe.] — To  a  declaration  for 
work  the  defendant  pleaded,  that  the  work  con- 
sisted of  an  appraisement  of  personal  property, 
which  the  plaintiff  appraised  in  expectation  of 
reward  to  be  therefor  paid  by  the  defendant  to 
him,  without  being  duly  licen8e<l  according  to 
46  Geo.  3,  c.  43  : — Held,  that  the  plea  was  suffi- 
cient, without  stating  that  the  plaintiff  did  the 
work  as  an  appraiser,  as  it  followed  the  words  of 
the  statute.  Palk  v.  Force,  12  Q.  B.  666  ;  17 
L.  J.,  Q.  B.  299  ;  12  Jnr.  797. 

Liability  to  be  Sued.] — The  plaintiff  purchased 
the  goodwill,  stock  and  effects  of  a  business  at  a 
valuation,  the  amount  of  which  was  to  be  fixed 
by  valuers,  one  to  be  appointed  on  each  side  for 
that  purpose,  and  in  case  of  difference  by  an 
umpire  to  be  chosen  by  the  valuers.  The  plain- 
tiff employed  the  defendant  as  his  valuer,  and  he 
and  the  valuer  appointed  by  the  vendor  fixed 
between  them  the  amount  of  valuation.  In  an 
action  for  negligence  in  making  such  valuation, 
by  which  the  value  of  the  goodwill  was  fixed  too 
high,  the  plaintiff  applied  to  administer  interro- 
gatories to  the  defendant  to  ascertain  the  basis 
on  which  he  had  agreed  with  the  valuer  of  the 
defendant  to  calculate  the  valuation : — Held, 
that  the  defendant  had  not  acted  in  the  matter 
as  an  arbitrator,  but  as  a  valuer  only,  and  was 
therefore  liable  id  his  employer  for  negligence, 
and  the  plaintiff  accordingly  w^as  allowed  to 
administer  the  interrogatories.  Twnier  v.  GouU 
den,  9  L.  R.,  C.  P.  57  ;  43  L.  J.,  C.  P.  60. 

A  broker  made  a  contract  for  the  seller  as 
follows  :— "  Oct.  26,  1869.  Sold  by  order  and 
for  account  of  Mr.  P.,  to  my  principals,  Messrs. 
S.  H.  k.  Son,  to  arrive,  500  tons  black  Smyrna 
raisins,  1869  growth,  fair  average  quality  in 
opinion  of  selling  broker,  to  be  delivered  here  in 
London  at  22*.  per  cwt.  Shipment  November  or 
December,  1869  :" — Held,  that  the  broker  was 
employed  as  an  arbitrator  to  determine  between 
the  parties  any  difference  which  might  arise  as  to 
the  quality  of  the  raisins  tendered  in  fulfilment 
of  the  contract ;  and,  consequently,  that  he  was 
not  liable  to  an  action  for  failing  to  exercise 
reasonable  care  and  skill  in  coming  to  a  decision, 
he  having  acted  bon&  fide,  and  to  the  best  of  his 
judgment.  Pappa  v.  Rose,  7  L.  R.,  C.  P.  32  ;  41 
L.  J.,  C.  P.  11 ;  20  W.  R.  62.  Affirmed,  7  L.  R., 
C.  P.  .525  ;  41  L.  J.,  C.  P.  187 ;  27  L.  T.  348  ;  20 
W.  R  784— Ex.  Ch. 

L.,  exercising  the  avocation  known  among  the 
mercantile  community  as  an  average  adjuster, 
was  employed  by  A.  and  B.,  under  the  terms  of 
an  agreement,  to  examine  into  and  decide  upon 
a  disputed  claim  between  them  as  to  the  salvage 
and  loss  of  cargo  upon  a  wreck.  Having  pro- 
nounced bis  decision,  with  which  A.  w^as  dis- 
satisfied, A.  brought  an  action  for  damages, 
imputing  that  L.  had  not  used  due  diligence  in 
ascertaining  the  facts  as  to  the  matters  submitted 
to  him,  and  for  negligence  in  the  performance  of 
the  duty  which  he  had  undertaken  for  reward. 
To  this  L.  pleaded  that  he  had  decided  bon& 
fide : — Held,  that  he  was,  in  reference  to  the 
question  into  which  he  was  commissioned  by  A. 


and  B.  to  Inquire,  in  the  position  of  an  arbi- 
trator, and  that  as  they  must  be  held  to  have 
bound  themselves  to  abide  by  his  award,  he  in 
the  character  that  had  been  imposed  upon  him  by 
the  parties  was  not  liable  to  an  action  at  the 
suit  of  either  of  them.  Thar  sis  Sulphur  and 
Copper  Company  v.  Loftus,  8  L.  R.,  C.  P.  1 ;  42 
L.  J.,  C.  P.  6  ;  27  L  T.  549  ;  21  W.  R.  109. 

Valaatioii — ^How  Made.] — A  valuation  of  a 
house  taken  by  a  railway  company  by  a  surveyor 
who  did  not  enter  the  house  valued,  is  not  a 
proper  valuation.  Cotter  v.  Metropolitan  BaiU 
way  Company,  10  Jur.,  N.  S.  1014  ;  10  L.  T.  777  ; 
12W.  R.  1021. 


Authority  of  Ag^nt  to  Batiiy.] — An  agent 


to  receive  rents  and  manage  property  having, 
without  actual  authority,  agreed  that  his  em- 
ployer should  take  the  stock  of  an  outgoing 
tenant,  at  a  valuation,  and  the  valuation  including 
the  eatage  of  the  fields  in  which  the  employer's 
cattle  were  afterwards  placed  by  his  servants, 
with  his  knowledge  : — Held,  a  ratification  of  the 
whole  valuation.  Rodvtell  v.  Eden,  1  F.  &  F. 
542. 


Enforcing  by  Mandatory  Order.] — ^When 


an  agreement  has  been  entered  into  for  the  sale 
of  a  house  at  a  fixed  price,  and  of  the  fixtures 
and  furniture  therein,  at  a  valuation  by  a  person 
named  by  both  parties,  and  he  undertakes  the 
valuation,  if  he  is  refused  permission  by  the 
vendor  to  enter  the  premises  for  that  puipose, 
the  court  will  make  a  mandatory  order  to  comjiel 
the  vendor  to  allow  the  entry  to  enable  the  valu- 
ation to  proceed.  Smith  v.  Peters,  20  L.  R.,  Eq. 
511  ;  44  L.  J.,  Ch.  613  ;  23  W.  R.  783. 

Surveyor.] — A  surveyor  is  a  competent  adviser 
in  the  matter  of  a  building  lease,  and  a  lessee 
who  has  had  the  assistance  and  advice  of  a  com- 
petent surveyor,  cannot  complain  of  surprise. 
Haherdushers*  Company  v.  Isaac,  3  Jur.,  N.  S. 
611. 

Little  reliance  is  to  be  placed  on  the  evidence 
of  survevors  in  a  contest  as  to  value.  Waters  v. 
Thorn,  22  Beav.  547. 


Fees.! — On  taxation  of  a  bill  of  costs, 


the  master  allowed  an  item  in  respect  of  sur- 
veyor's charges,  calculated  according  to  "  Ryde's 
scale,"  by  which  a  commission  of  from  one-half 
to  one  per  cent,  on  the  amount  of  the  purchase- 
money,  according  to  the  nature  of  the  case,  is 
allowed.  A  summons  to  review  the  taxation  in 
respect  of  this  item  was  dismissed.  Att.'Gen,  v. 
Drapers'  Company,  9  L.  R.,  Eq.  69  ;  21  L.  T. 
651. 

StampB  on  Appraisement.]— iS^^*  Revenue. 
Of  Goodwill  of  BusinesB.] — See  Goodwill. 

By    Arbitration.] — See  Arbitration    and 
Award. 

For  Furpoiei  of  Bating.]— jS^  Poor  Law. 

Of  Property   in    Metropolis.] — See   Metro- 
polis. 

Venditioni  Exponas.]— iS^r  Sheriff. 
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VENDOR  AND  PUR- 
CHASER. 

I.  Pasties  to  Sale. 

II.  The  Contbact  axd  Mattebs  Relat- 
ing THBBETO. 

1.  Contract  in  Generaly  284. 

2.  Q)fMtrv€tiony  290. 

3.  Statute  of  Fraud*. 

a.  What  Sales  within,  293. 

b.  Interests  in  Land,  294. 

c.  Sufficiency  of  Note  or  Memorandum, 

303. 

4.  Conditions  of  Sale. 

a.  Description  of  Property.  312. 

b.  Title,  327. 

c.  Time,  335. 

d.  Other  Matters,  312. 

5.  S^ffiaiency  of  Title,  346. 

6.  Decision  of  Judge  on  Disputed  Matters, 

358. 

7.  Notice,  360. 

III.  Enfobgement,  Discuabgb,  and   Re- 

scission. 

1.  Specijio  Performance, 

a.  Mistake,  366. 

b.  Other  Circumstances,  370. 

c.  Practice,  379. 

2.  Rescission  of  Contract. 

a.  Fraud  and  Misrepresentation,  383. 

b.  Mistake,  385. 

6*.  Other  Circumstances,  386. 

IV.  Rights  and  Duties  of  Vendob  and 

Pubchaseb. 

1.  Generally,  390. 

2.  Conveyance,  393. 

3.  Lien,  396. 

4.  Purchase  Money,  400. 

5.  Interest  on  Purchase  Money,  404. 

6.  Action  for  Price,  408. 

7.  Action  for  Deposit,  409. 

8.  Damages  for  Breach  of  Contract,  415. 

9.  Pleadings  and  Evideiwc  in  Actions, 

421. 

V.  Sale  undeb  Obdeb  of  Coubt,  425. 

VI.  Covenants  binding  on  Pubchaseb, 
428. 

I.  Pabties  to  Sale. 

Contraot— Miitake  as  to  Penoxu  making^.]— 

Where  personal  considerations  enter  into  a  con- 
tract, error  as  to  the  person  with  whom  the  con- 
tract is  made  annuls  the  contract ;  not  so  where 
the  person  sought  to  be  bonnd  would  have  been 
equally  willing  to  make  the  same  contract  with 
any  other  person.  Smith  v.  Wh^atrroft,  9  Ch.  D. 
223  ;  47  L.  J.,  Ch.  745  ;  39  L.  T.  103  ;  27  W.  R. 
42. 

Sale  by  Trustees— DuereUonary  Powers.]— 
When  lands  are  devised  to  trustees  in  fee  npon 
trusts  or  with  powers  which  in  their  execution 
require  the  exercise  of  judgment  and  discretion, 
and  the  trustees  disclaim  the  devise,  so  that  the 
legal  estate  in  fee  descends  to  the  heir-at-law, 


such  powers  or  trust  cannot  be  exercised  or  carried 
into  execution  by  the  heir,  although  he  holds  the 
estate  subject  to  the  trusts  of  the  will.  Robson 
V.  Flight,  4  De  G.,  J.  &  S.  608. 

Trustees    when    Beneficiaries — Concnr- 


renoe  of  Assignee  of  one  of  them.] — On  the  sale 
by  the  court  of  real  estate  vested  in  trustees  hav- 
ing a  power  of  sale,  and  being  themselves  bene- 
ficiaries : — Held,  that  a  good  title  could  not  be 
made  by  the  exercise  of  the  power  of  sale  without 
the  concurrence  of  the  assignee  in  insolvency  of 
one  of  the  trustees.  Yming  v.  Tregear,  21  W.  R. 
215. 


When  a  Breach  of  Trust — ^Lost  Deed.]— 


Trustees  having  power  to  sell  under  such  special 
or  other  conditions  or  stipulations  as  they  should 
think  lit,  sold  by  auction  with  a  condition  limit- 
ing the  title  to  commence  in  1858  (fourteen  years 
previously).  The  next  convenient  root  of  title 
was  a  deed  of  1819,  from  which  a  good  title 
could  be  deduced,  but  the  trustees  could  not  find 
this  deed,  and  had  only  recitals  of  its  contents. 
There  was  also  a  condition  that  all  recitals  and 
statements  in  the  deeds  and  particulars  should 
be  accepted  as  conclusive  evidence  : — Held,  that 
the  sale  under  such  conditions  was  a  breach  of 
trust,  and  an  injunction  was  granted  at  the  suit 
of  a  cestui  qui  trust  to  restrain  completion. 
Dan<Hi  V.  Ooldingham,  8  L.  R.,  Ch.  902  ;  42  L.  J., 
Ch.  777 ;  29  L.  T.  166  ;  21  W.  R.  761.  8.  P., 
Dunn  V.  Flood,  49  L.  T.  678  ;  32  W.  R.  197. 


What  Amonnt  of  Land  inclnded.] — A 


private  act  vesting  lands  in  trustees  on  trust  to 
sell,  proceeding  on  the  supposition  that  the  lands 
are  comprised  in  a  settlement,  does  not  bring  the 
lands  within  that  settlement  if  they  were  not  in 
it  previously.  Howard  v.  Shrewsbury  (^Earl), 
17  L.  R.,  Eq.  378  ;  43  L.  J.,  Ch.  495  ;  29  L.  T. 
862  ;  22  W.  R.  290. 


Implied  Postponement  by  Gift  of  Prior 


Interest.]— A  testator  gave  to  his  wife  the  per- 
sonal use  of  a  leasehold  messuage  for  her  life,  she 
discharging  the  ground  rent,  and  paying  a  yearly 
rent  of  50/.  to  his  trustees ;  and  he  declared  that  if 
she  should  not  think  fit  to  reside  therein,  then  the 
premises  should  fonn  part  of  his  residuary  estate. 
He  then  directed  the  conversion  of  his  real  and  the 
residue  of  his  personal  estate,  and  gave  a  ix>wer 
to  postpone  such  conversion,  directing  the  rents 
and  profits  in  the  meantime  to  be  deemed  annual 
income.  Under  the  trusts  of  the  residue  the 
widow  took  one-fourth  of  the  income.  A  railway 
company,  having  taken  the  premises  under  its 
compulsory  powers  while  the  widow  was  in  occu- 
pation, made  an  ag^^ement  with  her  as  to  her 
interest,  and  a  separate  agreement  with  the 
trustees.  The  latter  declined  to  assign  on  the 
ground  that  the  trust  for  sale  had  not  arisen,  and 
required  the  consideration  money  to  be  paid  into 
court: — Held,  that  their  contention  was  right, 
for  though  the  house,  subject  to  the  interest  of 
the  widow,  was  part  of  the  residuary  estate,  it 
would  not  be  a  proper  exercise  of  the  trust  to  sell 
during  the  continuance  of  the  occupation  of  the 
widow.  Smith  v.  Great  Xortliern  Railway  Com^ 
pany,  23  W.  K.  126. 

Under  Lands  Clanses  Consolidation  Act.] 


— Trustees  being  trustees  of    lands  for  femes 
coverts  who  were  absolutely  entitled  for  their 
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separate  asc,  are  not  persons  competent  to  con- 
tract with  a  railway  company  for  the  sale  of  land 
under  the  7th  section  of  the  Lands  Clauses  Act, 
1 845.  Peters  r.  Lewes  and  East  Grinstead  Ruil- 
way  Company,  18  Ch.  D.  429  ;  50  L.  J.,  Ch.  839  ; 
45  L.  T.  234  ;  29  W.  R.  875— C.  A. 


Eziitence  of  Debts.] — Trostees,  as  ven- 


dors, are  not  bound  to  state  whether  there  exist 
any  debts  which  make  a  sale  necessary.  Flux  v. 
JBe^t,  31  L.  T.  645  ;  23  W.  R.  228. 


When  empowered  to  Bell.] — The  doctrine 


of  Forbes  v.  Peacock  (13  L.  J.,  Ch.  46  ;  S,  C,  15 
L.  J.,  Ch.  371  ;  12  Sim.  528)  amounts  only  to 
this,  that  where  prior  to  22  &  23  Vict.  c.  85,  and 
23  &  24  Vict.  c.  145,  there  is  a  trust  to  sell  real 
estate,  and  pay  debts  and  legacies  out  of  the 
pixxieeds,  there  is  also  an  implied  power  in  the 
trustees  to  give  receipts  for  the  parchase-money. 
There  is  nothing  in  that  case  authorizing  trus- 
tees, by  reason  merely  of  such  a  charge,  to  sell  a 
settled  estate.  Carlytm  v.  Truseottj  20  L.  R., 
Eq.  348  ;  44  L.  J.,  Ch.  186  ;  32  L.  T.  50  ;  23 
W.  R.  302. 


Jurisdiotion  of  Court  to  Order  Sale.] — 


A  testator  by  his  will,  dated  the  4th  Septem 
ber,  1858,  devised  his  real  and  personal  estate 
to  trustees  upon  trusts  to  pay  debts,  and  subject 
thereto  upon  trust  as  to  a  freehold  house  to 
allow  his  wife  to  reside  there  during  her  widow- 
hood, and  on  her  death  or  second  marriage, 
upon  trust  for  sale.  The  testator  died  in  the 
same  year.  An  administration  suit  was  insti- 
tuted, and  the  chief  clerk  found  that  all  the 
debts  were  paid.  The  court  afterwards  decreed 
a  sale  of  the  estate  in  question,  and  the  pur- 
chaser raised  the  objection  that  the  widow  being 
still  alive,  the  order  was  beyond  the  jurisdiction 
of  the  court : — Held,  that  the  court  had  no  power 
to  make  the  order.    lb. 


ConenrreiLoe  of  Benefleiaries  to  Sale.] — 


A  trustee  having  a  discretionary  trust  for  sale  of 
real  estate  under  a  will  at  such  a  price  as  he 
should  think  reasonable,  with  power  to  postpone 
the  sale,  leased  the  property  for  thirty  years 
with  the  concurrence  of  the  beneficiaries.  Before 
the  lease  expired  the  property  was  put  up  for 
sale  by  the  lessee  and  the  trustees  conjointly, 
the  facts  being  disclosed  by  the  particulars  of 
sale  ;  and  a  sale  having  been  effected,  the  pur- 
chase-money was  apportioned  between  the  two 
interests  according  to  the  valuation  of  a  skilled 
valuer : — Held,  that  the  purchaser  was  not 
entitled  to  insist  on  the  concurrence  of  the 
beneficiaries  on  account  of  the  valaation  not 
having  been  made  before  the  sale,  and  that  the 
title  would  be  forced  upon  him  Morris  v.  Deben- 
ham,  2  Ch.  D.  640;  34  L.  T.  205  ;  24  W.  R.  636. 

A  testator  who  had  entered  into  a  contract 
with  the  plaintiff  for  the  sale  of  lands,  died 
before  the  completion  of  the  purchase,  and 
devised  the  legal  estate  in  the  hands  of  the  de- 
fendant, and  two  other  trustees  who  disclaimed. 
The  testator  gave  and  bequeathed  several  an- 
nuities, and  devised  the  residue  of  his  estate  to 
the  defendant,  after  payment  of  the  annuities, 
and  declared  that  the  lands  included  in  the  con- 
tract for  sale  should,  if  unsold,  remain  in  the 
power  and  under  the  control  of  his  trustees,  in 
the  same  manner  as  the  rest  of  his  estate.  After 
the  death  of  the  testator,  the  plaintiff  entered 


into  an  agreement  with  the  defendant  to  take  a 
conveyance  of  the  lands  from  the  defendant  and 
the  annuitants,  or  such  of  them  as  were  entitled 
to  annuities  charged  upon  the  lands.  In  an 
action  for  breach  of  the  last-mentioned  agree- 
ment : — Held,  that  the  plaintiff  was  entitl«i  to 
require  the  concurrence  of  the  annuitants  in  the 
conveyance.  Cumming  v.  Seid,  8  Ir.  R.,  C.  L. 
166. 

Conient  of  Tenant  for  life.] — The  trustees  of 
a  settlement  of  real  estate  having  power  to  sell 
the  fee  at  the  request  of  the  tenant  for  life,  can, 
by  an  exercise  of  the  power  upon  his  request, 
after  he  has  alienated  his  particular  estate  and 
with  the  consent  of  his  alienee,  made  a  good  title 
in  fee  to  a  purchaser.  Alexander  v.  Mills,  6  L. 
R.,  Ch.  124  ;  40  L.  J.,  Ch.  73  ;  24  L.  T.  206  ;  19 
W.  R.  310. 

Consent  in  Writing  of  Tenant  for  Life— Infant 
Tenant  in  Tallin  Pofseseion.]— Sir  T.  N.  devised 
his  estates  to  trustees  in  trust  for  A.  for  life,  then 
for  B.  for  life,  and  then  for  C.  in  tail,  with  a  power 
of  sale  and  enfranchisement  with  the  consent 
of  the  person  for  the  time  being  entitled  as  bene- 
ficial tenant  for  life ;  and  directed  that  no  re- 
purchase or  reinvestment  should  be  made  while 
there  should  be  any  person  entitled  as  beneficial 
tenant  for  life  or  tenant  in  tail  in  possession, 
and  of  the  age  of  twenty-one  years,  without  the 
previous  consent  of  such  person.  A.  and  B. 
were  both  dead,  and  C.  was  an  infant  -.--Held, 
that  the  trustees  could  during  the  minority 
of  C.  exercise  the  power  of  sale  and  enfranchise- 
ment without  consent,  and  make  a  good  title. 
Neave  and  Chapman,  In  re,  or  Keave's  TVusts, 
In  re,  49  L.  J.,  Ch.  642  ;  43  L.  T.  152  ;  28  W.  R. 
976. 

When  Infants  bound  by  Sale.]— A  mortgagee 
contracted  to  sell  two  properties,  leasehold  and 
freehold,  to  the  equity  of  redemption  in  which 
the  mortgagors  were  entitled  in  different  shares. 
The  leaseholds  had  been  mortgaged  to  him  by 
underlease.  The  purchaser  refused  to  complete, 
and  the  vendor  filed  a  bill  for  specific  perfor- 
mance. At  the  date  of  filing  the  bill  the  mort- 
gagors were  willing  to  concur;  but  before  the 
decree  was  made,  some  of  them  died,  leaving 
infants  intere^sted  in  the  equity  of  redemption  : 
—Held,  that  the  23  &  24  Vict.  c.  145,  s.  15, 
empowered  the  vendor  to  sell  the  whole  of  the 
term  of  the  leaseholds,  though  they  were  only 
demised  to  him  for  the  residue  of  the  term  less 
one  day.  Iliatt  v.  IRllman,  25  L.  T.  56 ;  19  W. 
R.  694. 

Held,  also,  that  the  infants  interested  in  the 
equity  of  redemption  must  be  bound  by  the  sale, 
as  it  was  for  their  advantage  that  the  two 
properties  should  be  sold  together  ;  and  that  the 
vendor  could  make  a  good  title.    lb. 

Where  a  breach  of  trust  is  committed  by  trustees 
for  sale,  the  court  will  entertain  a  bill  for  injunc- 
tion to  restrain  such  sale  in  the  name  of  an 
infant  cestui  que  trust,  who  has  but  a  small 
interest,  and  will  not  inquire  into  the  motives  of 
the  noxt  friend.  Dance  v.  Goldirigham,  8  L.  R., 
Ch.  902 ;  42  L.  J.,  Ch.  777  ;  29  L.  T.  166  ;  21 
W.  R.  761. 

Devise  to  Trustees,  —  Sale  by  Devisees  of 
surviving  Trustee.]  —  Where  real  estate  is 
devised  to  trustees  and  "  their  heirs  '*  (omitting 
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**  Rssij^iis ")  in  trust  for  sale,  the  trust  must  be 
cuu6idercd  as  auuexed,  not  to  the  person,  but  to 
the  fee  simple  estate  taken  by  the  trustees,  so 
that  the  trust  can  be  executed  by  the  dev^isecs  of 
trust  estates  of  the  surviving  trustee.  Oshtrne 
to  Rawlett,  13  Ch.  D.  774  ;  49  L.  J.,  Ch.  310 ;  42 
L.  T.  650 ;  28  W.  R.  366.  See  Morton  and  Bal- 
letic In  re^  infra, 

A  testator,  by  his  will,  dated  in  1845,  devised 
and  bequeathed  his  real  and  personal  estate  to 
his  wife  for  life,  subject  to  the  payment  of  his 
debts,  and  from  and  after  her  decease  to  A.  and 
B.,  "their  heirs,  executors,  and  administrators, 
npon  trust  to  sell  and  dispose  thereof  at  such 
times  and  in  such  manner  as  they,  my  said 
trustees,  shall  deem  expedient."  A.  and  B.  both 
predeceased  the  tenant  for  life,  B.,  the  surviving 
trustee,  having  devised  his  trust  estates.  Upon 
the  death  of  the  tenant  for  life,  B.'s  devisees 
contracted  to  sell  part  of  the  real  estate  of 
the  original  testator: — Held,  upon  a  summons 
under  the  Vendor  and  Purchaser  Act,  1874, 
that  B.'s  devisees  could  make  a  good  title,  and 
one  which  the  court  would  force  upon  a  pur- 
chaser,   lb, 

Cooke  V.  Crawford  (13  Sim.  91)  held  to  be 
overruled.    Ih, 

S.  being  seised  in  fee  of  a  messuage  and  hav- 
ing other  real  and  personal  estate,  died,  having 
devised  all  his  real  and  the  residue  of  his  per- 
sonal estate  to  W.  S.  and  H.  S.,  their  heirs, 
executors,  and  administrators,  that  they,  or  the 
survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  should  sell.  The 
testator  declared  that  W.  S.  and  H.  8.  or  the 
survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  should  hold  the  proceeds 
of  the  sale  in  trust  to  pay  debts  and  invest  all 
the  residue  of  the  trust  moneys  in  government 
or  real  securities,  and  pay  the  dividends  equally 
between  the  testator's  wife  and  daughter  during 
their  lives  and  wholly  to  the  survivor  after  the 
decease  of  one  of  them,  and  after  the  decease 
of  that  survivor  to  divide  the  whole  equally 
amongst  all  the  then  living  children  of  the 
testator,  or,  failing  them,  according  to  the 
Statute  of  Distributions.  The  testator  also  ap- 
pointed W.  8.  and  H.  S.  his  executors.  They 
acted  in  the  trust,  and  H.  8.  the  survivor  devised 
all  his  real  and  personal  trust  estates  to  A.  and 
B.,  whom  he  also  appointed  his  executors  to  hold 
to  them,  their  heirs,  executors,  administrators, 
and  assigns  upon  the  same  trusts  as  the  testator 
H.  8.  held  them.  After  the  death  of  H.  8.,  A.  and 
B.  sold  the  messuage  to  C,  who  subsequently 
contracted  vrith  the  plaintiff  to  sell  it  to  him  in 
fee.  In  an  action  by  the  plaintiff  to  recover  the 
deposit-money  paid  under  this  contract  on  the 
ground  that  C.  had  failed  to  make  out  a  good 
title  : — Held,  that  he  was  entitled  to  recover,  in- 
asmuch as  by  reason  of  the  omission  of  "assigns" 
in  the  description  of  the  donees  of  the  power  of 
sale,  in  the  devise  by  8.  creating  the  trust,  the 
title  of  the  devisees  of  H.  8.  to  convey  to  C.  was 
too  doubtful  for  a  court  of  equity  to  compel 
specific  performance  of  the  contract.  Stecens  v. 
Austen,  3  El.  &  El.  685  ;  30  L.  J.,  Q.  B.  212  ;  7 
Jnr.,  N.  8.  873  ;  3  L.  T.  810. 

A  testator  devised  his  freehold  and  copyhold 
estates  to  trustees  and  their  heirs  "  upon  trust 
that  they  his  said  trustees  or  the  trustees  or  trustee 
for  the  time  being  of  that  his  will,"  should  sell 
the  estates.  He  empowered  "  his  trustees,  or  the 
trustees  or  trustee  for  the  time  being  of  that  his 


will,"  to  give  receipts,  and  declared  that  if  the 
trustees  thereby  appointed,  or  either  of  them,  or 
any  trustee  or  trustees  to  be  appointed  as  there- 
inafter provided  should  die,  or  desire  to  be  dis- 
charged, then  and  so  often  the  said  trustees  or 
trustee  might  appoint  a  new  trustee  or  new  trus- 
tees. The  trustees  having  died,  the  customary 
heir  of  the  survivor  contracted  to  sell  part  of 
the  copyholds  : — Held,  by  the  CJourt  of  Appeal, 
affirming  the  decision  of  Jessel,  M.  R.,  that  the 
customary  heir  was  competent  to  execute  the 
trust  for  sale.  Morton  and  Hallett^  In  re,  15 
Ch.  D.  143  ;  49  L.  J.,  Ch.  659  ;  42  L.  T.  602  ;  28 
W  R  895 C  A. 

Whether  ciwhe  v.  Crawford  (13  Sim.  91)  is  to 
be  treated  as  overruled,  quasrc.     lb, 

Osborne  to  Roxolctt  (supra')  doubted.    lb. 

Tenant  for  Life  only  SorviTing  Tmstee.] — 
The  circumstance  of  the  tenant  for  life  of  real 
estate  being  the  sole  surviving  trustee  in  whom 
the  power  of  sale  is  vested  is  no  objection  to  a 
sale  under  the  power.  Fnrstcr  v.  Abraham,  17 
L.  R.,  Eq.  351  ;  43  L.  J.,  Ch.  199  ;  22  W.  R.  386. 

Duties  of  Tmstees  on  Sale.] — It  is  the  duty  of 
trustees  who,  having  a  trust  or  power  to  sell  the 
trust  property,  join  with  the  owner  of  another 
property  in  selling  both  properties  together,  first, 
to  see  that  such  a  mode  of  sale  is  beneficial  to 
their  cestuis  que  trustent ;  secondly,  to  see  that 
their  share  of  the  purchase-money  is  appor- 
tioned before  the  completion  of  the  purchase, 
and  to  obtain  payment  of  such  apportioned 
share  ;  and  thirdly,  to  apportion  the  share  them- 
selves, taking  care  to  act  under  proper  advice. 
awper.  In  r<',4  Ch.  D.  802  ;  46  L.  J.,  Ch.  133  ; 
35  L.  T.  890  ;  26  W.  R.  301. 

The  proper  mode  of  apportioning  the  prices  of 
a  life  estate  and  reversion  when  sold  together 
for  a  lump  sum,  is  to  value  both  interests  sepa- 
rately, and  not  to  put  a  value  on  one  and  deduct 
that  from  the  total  price.    lb. 

Bight  of  Vendor  on  discovering  he  is  Pnr- 
chai&g  firom  Tmstees.] — To  a  claim  for  specific 
performance  of  an  agreement  to  sell  lands,  the 
defendant  pleaded,  first,  that  the  agreement  was 
entered  into  by  a  house  agent,  who  was  not 
authorized  by  the  defendant  to  sell ;  secondly, 
that  since  the  contract  the  defendant  had  notice 
that  the  purchasers  were  trustees  of  a  marriage 
settlement,  and  that  the  property,  which  was  an 
underlease,  might  be  an  improper  investment  of 
the  trust  funds.  Interrogatories  by  the  defen- 
dant, directed  to  establish  the  case  that  the  in- 
vestment was  a  breach  of  trust,  were  ordered  to 
be  struck  out  as  irrelevant.  Majutjield  v.  Childer' 
house,  2  Ch.  D.  82  ;  46  L.  J.,  Ch.  30 ;  36  L.  T. 
590  ;  25  W.  R.  68. 

Semble,  that  an  innocent  vendor  of  lands,  dis- 
covering before  completion  that  the  purchasers 
are  trustees,  is  not  concerned  to  see  that  the  in- 
vestment is  authorized  by  the  trust.    lb. 

Contract  by  one  Tmstee  without  Authority  of 
Others.] — ^A  trustee,  without  the  authority  of  his 
co-trustees,  signed  an  agreement  for  the  sale  of 
trust  property.  In  an  action  for  specific  per- 
formance, to  which  the  co-trustees  were  not 
parties  : — Held,  that  specific  performance  could 
not  be  ordered  either  as  to  the  whole  or  as  to  the 
part  in  which  the  contracting  trustee  had  a  bene- 
ficial interest.  Naylor  v.  Qoodall,  47  L.  J.,  Ch. 
53  ;  37  L,  T,  422  ;  26  W.  R.  162. 
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Serrioe  of  Petition  for  Sale.]— A  petition  under 
25  &  26  Vict.  c.  108,  s.  2,  by  trustees  having 
power  to  sell  settled  lands  with  the  consent  of 
the  tenant  for  life,  for  leave  to  sell  the  land  and 
minerals  separately,  need  not  be  served  on  the 
remaindermen.    Xagle.  In  re,  6  Ch.  D.  104. 

Sale  of  Property  by  Tnutees  to  Tenant  for 
Life.] — As  a  tenant  for  life,  though  his  consent 
may  be  requisite  to  the  exercise  of  a  power  of 
sale,  stands  in  no  fiduciary  position  towards  the 
remainderman,  and  is  as  free  as  any  one  else  to 
buy  from  the  trustees,  a  sale  to  him  cannot  be 
impeached  on  the  ground  of  the  purposes  for 
which  he  buys,  his  motives  being  immaterial  to 
the  trustees,  provided  they  sell  on  terms  advan- 
tageous to  the  estate.  Diccojuon  v.  Talbot,  6  L. 
R.,  Ch.  32  ;  24  L.  T.  49  ;  19  W.  R.  138. 

Bare  Trastee,  who  is.]— A  trustee  with  a  bene- 
ficial interest  in  the  trust  estate  is  not  a  "  bare 
trustee"  within  the  Land  Transfer  Act,  1875, 
8. 48.  Morgan  v.  Sivangea  Urban  Sanitary  Avtho- 
rity,  9  Ch.  D.  582  ;  27  W.  R.  283. 

Thus  a  vendor  of  freeholds  who  let  the  pur- 
chaser into  possession  before  payment  of  the 
purchase-money  and  execution  of  the  convey- 
ance, was,  by  reason  of  his  having  a  lien  on 
the  property  for  his  purchase-money  and  not 
being  bound  to  convey  until  payment,  held  not 
to  be  a  "  bare  trustee  "  within  the  act,  so  that 
upon  his  death,  the  money  still  remaining  un- 
paid and  the  conveyance  unexecuted,  the  legal 
estate  passed  to  his  heir-at-law.    lb. 

Sale  by  Administratrix.] — Where  persons  have 
been  appointed  executors  with  power  to  sell 
real  estate  for  the  payment  of  debts,  and  they 
have  renounced  probate,  an  administratrix  with 
the  will  annexed  has  no  power  to  sell  and  to 
give  a  good  title  to  a  purchaser  under  the 
statute  22  &  23  Vict.  c.  35,  s.  16.  Clay  and  Tetley, 
In  re,  16  Ch.  D.  3  ;  43  L.  T.  402  ;  29  W.  R.  6— 
a  A. 

Sale  of  Fart  of  Intestate's  Estate  to  Husband 
of  One  of  the  Administratrixes.]— The  husband 
of  an  administratrix  is  in  a  fiduciary  position, 
and  cannot  purchase  from  a  co-administmtrix 
without  the  consent  of  all  the  ccstuis  que 
trustcnt  Peppervll,  In  re,  Pepperell  v.  Cham- 
berlain, 27  W.  R.  410. 

Where  one  of  such  cestuis  que  trustent  objected 
to  such  a  purchase,  and  after  a  lapse  of  about 
fourteen  months  took  legal  proceedmgs  to  set  it 
aside: — Held,  that  the  purchaser  not  having 
been  induced  to  change  his  position  by  reason  of 
the  plaintiff's  delay,  the  plaintiff  was  entitled  to 
have  such  sale  set  aside,  notwithstanding  his 
delay.    Ih. 

Sale  by  Administrator  dnrant^  minors  aetate.] 
— A  vendor  of  leasehold  property  deduced  title 
as  administrator  durante  minore  setate.  It  did 
not  appear  that  the  sale  was  necessary  for  pay- 
ment of  debts.  Upon  an  objection  by  the  pur- 
chaser : — Held,  that  the  vendors  had  not  under 
the  circumstances  power  to  sell.  Rohiruon  and 
Sords,  In  re,  3  L.  R.,  Ir.  429. 

Sale  of  Leaseholds  by  Exeoutor— Lis  pendens.] 

— In  an  action  by  a  purchaser  of  leaseholds 
against  the  vendor,  who  sold  as  executor,  to 


being  made  out,  it  appeared  that,  prior  to  the 
sale,  a  bill  in  equity  had  been  filed  against  the 
executor,  by  a  legatee,  for  a  general  administra- 
tion of  the  testator's  estate,  to  which  the  exe- 
cutor had  appeared,  but  that  no  decree  had  been 
made: — Held,  that  the  executor  had  power  to 
make  a  valid  sale  of  any  part  of  the  assets  pend- 
ing the  suit  Reeves  v.  jBurrage,  14  Q.  B.  504  ; 
19  L.  J.,  Q.  B.  68  ;  14  Jur.  177. 

Held,  also,  that  the  rule  of  equity  by  which  a 
party  is  entitled  to  sell,  pending  the  suit,  is  not 
a  mere  rule  of  practice,  but  one  of  which  the 
court  takes  judicial  cognizance,  and  that  evidence 
of  the  invalidity  of  the  sale  on  that  account  was 
not  admissible.    lb. 

Title  to  Freeholds  of  Bankrupt  when  Tmstee 
Disclaims.]-^ An  owner  of  freehold  property, 
"  burdened  with  onerous  covenants  "  within  the 
meaning  of  s.  23  of  the  Bankruptcy  Act,  1869, 
the  title  deeds  of  which  he  had  deposited  with 
an  equitable  mortgagee,  became  bankrupt.  The 
trustee  in  bankruptcy  executed  a  disclaimer  of 
the  property  under  the  said  section.  Subse- 
quently he  and  the  bankrupt  purported  to  con- 
vey the  property  to  the  equitable  mortgagee, 
whose  assigns  contracted  to  sell  the  same  to  a 
purchaser.  On  a  summons  taken  out  by  the 
purchaser  under  the  Vendor  and  Purchaser  Act, 
1874  : — Held,  that  there  had  been  a  complete 
disclaimer  by  the  trustee  of  the  bankrupt's 
estate ;  that  the  subsequent  conveyance  was 
inoperative  ;  and  that  the  legal  estate  was  out- 
standing and  could  not  be  got  in  under  the 
Trustee  Act,  1850.  Mercer  and  Moore  or  Beards- 
worth  and  Moore,  In  re,  14  Ch.  D.  287  ;  49  L.  J., 
Ch.  201  ;  42  L.  T.  311  ;  28  W.  R.  485. 

Assi^ee  of  Bankrupt.] — It  is  no  answer  to 
an  action  for  nonpayment  of  the  remainder  of 
the  purchase-money,  agreed  to  be  paid  to  the 
vendor  on  his  executing  a  bond  conditioned  to 
cause  the  title  to  be  completed,  and  the  premises 
to  be  conveyed  to  the  vendee,  that  the  vendor 
purchased  the  estate  sold  at  a  sale  of  the  property 
of  a  bankrupt,  whose  assignee  he  was.  Willett 
V.  Clarke,  10  Price.  207. 

Furohase    by  Trustees    firom   Trustee.] — H. 

was  surviving  executor  and  trustee  for  sale  of 
freeholds,  part  of  the  proceeds  of  which  were 
to  be  held  on  the  trusts  of  his  marriage  settle^ 
ment,  his  wife  being  the  testator's  daughter. 
The  settlement  contained  a  power  to  invest  in 
land.  H.  put  up  the  property  for  sale,  and 
instructed  his  trustees  to  purchase  five  of  the 
lots,  and  he  instructed  the  auctioneer  to  put 
reserved  prices  on  the  lots.  The  lots  were 
fairly  valued,  one  of  the  lots  (lot  3)  being 
valued  at  6,000/.  H.,  acting  as  solicitor  for 
the  purchasers,  instructed  an  agent  to  bid  as 
far  as  8,000/.  for  lot  3,  and  to  buy  the  other 
lots  for  whatever  price  they  would  fetch.  The 
agent  bought  lot  3  at  7,230/.,  and  the  four  other 
lots  above  the  reserved  prices,  and  H.  then  con- 
veyed them  to  the  trustees  of  his  settlement : 
— Held,  that  the  sale  was  unimpeachable.  Iliek^ 
ley  V.  Ilickley,  2  Ch.  D.  190  ;  45  L.  J.,  Ch.  401  ; 
34  L.  T.  441  ;  24  W.  R.  604. 

Settlement  of  Purohase-M oney  by  Cestui  que 
Trust — ^Beseission  of  Purehase  barred — Inquiry 
whetlier  Besoission  ben^eial  not  granted.] — 


recover  his  deposit,  on  the  ground  of  no  title  |  On  the  death  of  an  intestate  leaving  four  sous 
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and  one  daughter,  the  two  eldest  sons  took  out 
administration  to  his  estate.  By  deed  of  family 
arrangement  the  five  children^  of  whom  the 
youngest  son  was  an  infant,  mortgaged  to 
trustees  their  respective  interests  in  their 
father^s  estate  for  1,084/.,  that  being  the  amount 
of  the  two  fifth  shares  therein  of  the  daughter 
and  the  infant  son,  as  shewn  by  an  account  set 
out  in  a  schedule,  and  based  on  a  valuation 
made  a  year  previously,  in  which  the  figures 
had  been  altered  to  correspond  with  the  increase 
or  decrease  in  the  various  items  since  the  valu- 
ation, and  which  shewed  a  balance  giving  642/. 
tu  each  child.  Subject  to  the  mortgage,  in  re- 
spect of  which  certified  sums  were  to  be  paid 
by  the  three  eldest  brothers,  the  trustees  were 
ix>  hold  the  property  in  trust  for  the  three  eldest 
brothers.  The  sums  to  be  paid  by  the  latter 
were  to  form  a  sinking  fund  for  the  reduction 
of  the  principal  of  the  shares.  By  her  subse- 
quent marriage  settlement  the  daughter  recited 
that  she  was.  entitled  to  542/.  under  the  former 
deed,  and  settled  that  on  trust  for  herself  for 
life,  then  for  her  husband  for  life,  then  for 
children  as  she  should  appoint  by  deed  or  will ; 
in  default  of  appointment,  for  sons  at  twenty- 
one,  and  daughters  at  twenty-one  or  marriage ; 
if  no  children,  and  she  survived  her  husband, 
for  herself  absolutely ;  or,  if  she  were  not  the 
survivor,  then  as  she  should  appoint  by  will,  or, 
in  default  of  such  appointment,  for  her  next 
of  kin.  In  an  action,  commenocd  more  than 
nine  years  after  the  deed  of  arrangement,  by 
the  daughter,  her  husband  and  infant  children, 
against  her  brothers  and  the  trustees  of  the 
deed  of  settlement,  to  have  the  deed  of  family 
arrangement  set  aside,  except  so  far  as  it  was  a 
security  for  542/.  on  account  of  her  share,  on 
the  ground  of  infancy,  undue  influence,  pres- 
sure, and  want  of  legal  advice,  and  to  have  the 
settlement  rectified  :  —  Held,  that  the  special 
allegations  of  impropriety  failed  on  the  evi- 
dence, but  that,  inasmuch  as  the  deed  of  1871 
constituted  a  purchase  by  the  administrators  of 
the  intestate's  estate,  who  were  in  the  position 
of  trustees,  from  two  of  their  cestuis  que  trus- 
tent,  and  in  such  cases  the  parties  must  be 
dealing  completely  at  arm's  length,  with  full 
disclosure,  and  with  entire  absence  of  influence, 
the  plaintiffs  were  entitled,  immediately  after 
the  execution  of  the  deed,  to  have  it  set  aside 
on  the  ground  of  the  unsatisfactory  nature  of 
the  valuation,  and  the  purchasers  not  being  at 
arm*s  length,  and  that  the  mere  lapse  of  time 
was  no  fatal  bar ;  but  held,  also,  that  the  sub- 
sequent marriage  settlement  constituted  a  fatal 
bar  to  the  deed  being  set  aside,  since  it  was  not 
established  that  the  effect  of  setting  aside  the 
deed  would  be  to  benefit  the  parties  interested 
under  the  settlement,  and  the  settlement  could 
therefore  not  be  allowed  to  be  varied,  and  that 
being  so  the  plaintiffs  were  not  in  a  position, 
supposing  the  result  of  setting  aside  the  deed 
were  to  shew  that  they  had  received  too  much 
nnder  it,  to  make  good  to  the  defendants  the 
amount  so  due  to  them  ;  and  held,  further,  that 
an  inquiry  could  not  be  granted  in  the  present 
action  whether  it  would  or  would  not  be  for  the 
benefit  of  the  parties  entitled  under  the  settle- 
ment for  the  deed  to  be  set  aside,  and  the  settle- 
ment varied,  since  the  brothers,  who  were  parties 
to  the  action,  had  no  interest  in  the  determina- 
tion of  what  was  for  the  interest  of  the  parties 
entitled  under  the  settlement.     Worssam,  In  r,", 


rrcmery  v.  Worssamy  51  L.  J.,  Ch.  669 ;  46 
L.  T.  584. 

By  Mortgagoei.]— Under  the  will  of  the  uncle 
of  A.,  made  in  1818,  A.  was  tenant  for  life,  with 
remainder  to  B.,  his  eldest  son,  in  fee,  of  lands 
in  which  the  legal  estate  was  outstanding.  In 
1849  A.  mortgaged  his  equitable  life  estate,  and 
in  1852  B.  mortgaged  his  remainder  in  fee  to  the 
same  persons,  with  powers  of  sale.  Default  was 
made,  and  in  1864  the  mortgagees  in  exercise  of 
the  powers  of  sale  conveyed  a  portion  of  the  lands 
to  C,  by  a  deed,  which  recited  (as  the  fact  was) 
that  the  purchase-money  had  been  apportioned 
between  the  life  estate  and  the  remainder  accord- 
ing to  a  valuation,  the  propriety  of  which  was 
not  disputed.  C.  devised  the  purchased  lands  to 
D.,  his  nephew,  for  life,  with  remainders  over. 
A  portion  of  the  purchased  lands  was  afterwards 
sold  : — Held,  that  the  mortgagees*  powers  of  sale 
were  properly  exercised.  Cooper,  In  re,  4  Ch.  D. 
802  ;  46  L.  J.,  Ch.  133  ;  35  L.  T.  890 ;  25  W.  R. 
301. 

CoxLveyanoe  hy  Legal  Personal  Representatives 
of  Mortgagee.]— The  4th  section  of  the  Vendor 
and  Purchaser  Act,  1874,  does  not  apply  to  a 
transfer  of  a  mortgage,  and  therefore  tne  legal 
personal  representative  of  a  mortgagee  of  a  free- 
hold estate  cannot,  on  receiving  payment  of  the 
mortgage  debt,  convey  the  estate  to  a  trans 
feree.  Spradhery's  Mortgage,  In  re,  14  Ch.  D. 
514  ;  49  L.  J.,  Ch.  623  ;  43  L.  T.  82  ;  28  W.  R. 
822. 

Joint  Anthority  to  Sell.]— A.  and  6.  adver- 
tised an  estate  for  sale.  The  advertisement  stated 
that  "  to  treat  and  view  the  property  applications 
are  to  be  made  to  A.  or  B. : " — Held,  that  this 
did  not  give  A.  authority  to  sell  the  estate,  so  as 
to  bind  B.  without  his  concurrence.  Godwin  v. 
Brind,  17  W.  R.  29. 

Death  of  Vendor  before  Completion.] — By  a 

marriage  settlement  real  estate  was  limited  to 
such  uses  as  A.  and  B.  (husband  and  wife)  should 
appoint,  and  in  default  of  appointment  to  the  use 
of  trustees  during  the  life  of  B.,  in  trust  for  her 
separate  use,  with  remainder  to  A.  in  fee.  A 
entered  into  a  contract  to  sell  the  property  to  C, 
who  had  notice  of  the  provisions  of  the  settle- 
ment ;  and  in  the  contract  it  was  stated  that  A. 
would  procure  a  proper  assurance  of  the  premises 
to  the  purchaser  to  be  executed  by  all  necassary 
parties.  The  purchase-money  was  paid  by  C.  to 
the  trustees  of  the  settlement,  and  by  them  in- 
vested pursuant  to  the  contract ;  and  a  draft 
conveyance  in  the  form  of  a  joint  appointment 
by  A.  and  B.  to  C.  was  approved,  but  before 
executing  it  A.  died  suddenly.  B.  having  after 
A.'8  death  refused  to  convey  her  life  interest :  — 
Held,  that  C.  was  entitled  to  specific  perfor- 
mance to  the  extent  of  A.'s  reveraion  in  fee,  with 
compensation  in  respect  of  B.'s  life  interest,  and 
a  lien  on  the  invested  purchase-money  in  the 
hands  of  the  trustees  of  the  settlement.  Barker 
V.  Cox,  4  Ch.  D.  464  ;'  46  L.  J.,  Ch.  62  ;  35  L.  T. 
662  ;  25  W.  R.  138. 

Death    of  Vendee  before   Completion.]  —  A. 

verbally  agreed  with  B.,  his  solicitor,  for  the  sale 
of  land  to  B.  This  agreement,  which  was  never 
reduced  to  writing,  provided  that  B.  should  bear 
all  expenses  of  making  out  the  title,  that  posses- 
sion should  be  at  once  given,  and  that  the  pur- 
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cha6e>moncy  should  be  paid  at  a  fixed  future 
date,  with  interest  in  the  meantime.  B.  entered 
into  possession,  but  took  no  further  steps  in  com- 
pletion of  the  purchase,  and,  before  the  purchase- 
money  became  due,  died.  In  a  suit  by  A.  for 
specific  performance  against  the  executor  of  B. : 
— Held,  that  B.,  as  A.'s  solicitor,  ought  to  have 
had  an  agreement  in  writing  prepared,  and  that 
the  executor  was  bound  to  complete  the  purchase 
and  pay  the  costfl  of  the  suit.  Brajield  ▼.  Scriven, 
22  W.  R.  202. 

Agent!  acting  without  Anthoritj.] — When  a 
person  assumes,  without  authority,  to  act  as 
agent  for  the  sale  of  real  estate,  and  the  contract 
is  merely  verbal,  the  person  injured  by  relying 
on  his  representations  has  no  remedy  in  equity 
against  him  for  damages  on  the  ground  of  part 
performance ;  and  there  is  nothing  in  the  Judi- 
cature Acts  to  alter  this  rule.  Warr  v.  Jofws,  24 
W.  R.  695. 

Condition  as  to  Parties  to  Conveyance,  Effect 

of.] — A  party  having  agreed  to  purchase  the 
Kitty  Cragg  estate  under  conditions  of  sale,  re- 
pudiated the  purchase  on  the  ground  that  John 
Raine,  who  refused  to  join,  was  a  necessary  party 
to  the  conveyance.  The  fee  simple  of  this  estate 
was  purchased  in  1848  by  Martha  Raine,  who 
shortlv  afterwards  married  Edward  Hutchinson  ; 
no  settlement  was  made  at  the  marriage,  but  in 
1856,  Martha  Hutchinson,  with  the  written  con- 
sent of  her  husband  and  William  Raine,  her  heir- 
at-law,  made  a  will,  by  which  she  bequeathed  all 
her  real  and  personal  property  to  her  husband 
for  life,  and  afterwards  equally  amongst  her 
brothers  and  sisters.  She  api)ointed  her  husband 
and  her  two  brothers,  William  Raine  and  Isaac 
Raine,  trustees  of  her  will,  and  authorized  the 
two  latter,  after  the  death  of  her  husband,  if 
they  thought  fit,  to  sell  and  dispose  of  her  real 
estate,  and  divide  the  proceeds  among  her  brothers 
and  sisters.  Edward  Hutchinson  survived  his 
wife,  and  received  the  profits  of  this  and  his  wife's 
other  property  until  his  death  in  1858.  William 
Raine  then  claimed  the  whole  of  Martha  Hutchin- 
son's estate  as  heir-at-law,  and  held  it  until  he 
died  in  1864.  By  his  will  he  devised  this  estate 
to  his  brother,  Isaac  Raine,  his  heirs  and  assigns 
for  ever,  and  he  gave  to  his  brother,  John  Raine, 
for  life,  an  annuity  of  5L.  and  charged  the  Kitty 
Cragg  estate  with  its  payment,  empowering  him 
to  enter  and  distrain  for  payment  in  arrear. 
Isaac,  upon  the  death  of  his  brother  William, 
entered  into  possession  under  his  will,  but  the 
other  brothers  and  sisters  commenced  a  chancery 
suit  to  carry  into  effect  the  purposes  of  Martha 
Hutchinson's  will.  John  Rame  was  a  defendant 
in  that  suit,  and  all  interested  under  Martha 
Hutchinson's  will  were  parties.  The  suit  was 
compromised,  and  the  agreement  of  compromise 
was  signed  by  the  solicitors  of  every  one  con- 
cerned ;  a  power  of  sale  to  Isaac  Raine  was  also 
signed  by  all  except  John  Raine,  who  refused  to 
join  in  the  sale  which  was  agreed  to  in  pursuance 
of  the  compromise.  One  of  the  conditions  of 
sale  was,  that  the  purchaser  should  not  require 
the  persons  beneficially  interested  in  the  premises 
or  the  purchase-money  to  concur  in  the  sale  : — 
Held,  that  John  Raine  was  not  a  necessary  party 
to  the  conveyance.  Thompson  v,  Raine^  28  L.  T. 
362— Bx.  Ch. 

Inability  to  obtain  Cononnence  of  necessary 


Parties.] — On  the  17th  of  January,  1867,  upon  a 
contract  for  the  sale  of  a  public-house,  the  vendor 
agreed  to  make  a  proper  assignment  of  the 
licences  on  the  5th  of  February,  1867,  the  day 
fixed  for  the  completion  of  the  contract,  or  as 
soon  thereafter  as  might  be.  The  business  of  the 
house  had  been  carried  on  under  the  manage- 
ment, and  under  a  licence  granted  under  9  Geo.  4, 
a  61,  in  the  name  of  the  vendor's  son  A.,  as 
servant  to  his  father.  In  November,  1866,  A. 
went  to  America,  and  had  not  since  been  heard 
of,  and  since  that  time,  but  without  any  transfer 
of  the  licence  from  A.,  the  business  had  been 
continued  under  the  management  of  B.,  another 
son  of  the  vendor  ; — Held,  that  the  vendor,  not 
being  able  to  obtain  the  indorsement  of  the 
licence  by  A.,  was  not  in  a  condition  to  perform 
his  contract,  and  consequently  that  the  pur- 
chaser might  recover  back  his  deposit  and  the 
expenses  which  he  had  incurred  in  and  about  the 
purchase.  Clay  don  v.  Green^  3  L.  R.,  C.  P.  511  ; 
37  L.  J.,  C.  P.  226  ;  18  L.  T.  607 ;  16  W.  R. 
1126. 

A.  agreed  to  assign  a  lease  to  B.,  and  to  deliver 
possession  by  the  3rd  May,  and  undertook  that  he 
had  lawful  right  to  assign.  It  was  allied,  as  a 
breach,  that  A.  had  no  lawful  title  to  assign  al 
the  time  of  the  agreement,  inasmuch  as  he  had 
covenanted  with  his  lessor  not  to  assign,  without 
his  lessor's  consent  in  writing,  and  had  not  at 
that  time  procured  such  licence  from  his  land- 
lord : — Held,  that  this  was  no  breach,  for,  till  the 
agreement  with  the  intended  purchaser  was  com- 
pleted, it  could  not  be  known  in  what  name  the 
licence  should  be  made  out.  StowcU  v.  Robin- 
ftoH,  3  Bing.  N.  C.  928 ;  6  Scott,  196  ;  3  Hodges, 
197. 

It  appeared  that  certain  assignments,  prior  to 
that  of  A.,  had  not  been  registered,  at  the  time 
of  the  agreement  with  B. : — Held,  that  this  did 
not  impeach  the  validity  of  A.'s  title,  as  it  could 
be  done  at  any  moment  before  the  completion  of 
the  purchase.    lb. 


II.  THE  CONTRACT  AND  MATTERS  RE- 
LATING  THERETO. 

1.  Contract  in  General. 

Withdrawal  of  Acceptance,  Effect  ol] — An 

offer  to  sell  property  may  be  withdrawn  before 
acceptance  without  any  formal  notice  to  the 
person  to  whom  the  offer  is  made.  It  is  sufiScient 
if  that  person  has  actual  knowledge  that  the 
person  who  made  the  offer  has  done  some  act  in- 
consistent with  the  continuance  of  the  offer, 
such  as  selling  the  property  to  a  third  person. 
Di/!khison  v.  Bodds,  2  Ch.  D.  463  ;  45  L.  J.,  Ch. 
777 ;  34  L.  T.  607  ;  24  W.  R.  594— C.  A,  Revers- 
ing  34  L.  T.  191. 

Semble,  that  the  sale  of  the  property  to  a 
third  person  would  of  itself  amount  to  a  with- 
drawal  of  the  offer,  even  although  the  person  to 
whom  the  offer  was  first  made  had  no  knowledge 
of  the  sale.    lb. 

The  owner  of  property  signed  a  document 
which  purported  to  be  an  agreement  to  sell  it 
at  a  price  fixed.  But  a  postscript  was  added, 
which  he  also  signed,  "  This  offer  to  be  left  over 
until  Friday,  9  A.M. :" — Held,  that  the  document 
amounted  only  to  an  offer,  which  might  be  with- 
drawn at  any  time  before  acceptance,  and  that 
a  sale  to  a  third  person  which  came  to  the 
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knowledge  of  the  person  to  whom  the  ofFer  was 
made  was  an  effectual  withdrawal  of  the  offer. 
lb. 

Aoeeptaaoe  not  relating  baek  to  Ofibr.]  — 

Semble,  that  the  acceptance  of  an  offer  to  Bell 
constitutes  a  contract  for  sale  only  as  from  the 
time  of  the  acceptance.  The  contract  does  not 
relate  back  to  the  tim«  when  the  offer  was  made. 
Jb, 

''Title  to  he  Approved  by  our  Solioitorg/'] — 
Where  a  court  has  to  find  a  contract  in  a  cor- 
respondence, and  not  in  one  particular  note  or 
memorandum  formally  signed,  the  whole  of  that 
which  has  passed  between  the  parties  must  be 
taken  into  consideration.  HuMey  v.  Home- 
Payne,  4  App.  Cas.  311  ;  48  L.  J.,  Ch.  846  ;  41 
L.  T.  1  ;  27  W.  R.  585. 

Per  the  Lord  Chancellor ; — Quaere,  whether 
the  addition,  in  a  written  document,  of  the 
words  "  subject  to  the  title  being  approved  by 
our  solicitor,"  could  affect  a  contract  for  the 
sale  of  land,  otherwise  complete  in  itself.     Ih. 

Quaere,  whether  the  proper  meaning  of  such 
words  is  more  than  that  the  title  offered  is  not 
to  be  accepted  without  investigation,  and  that 
objections  made  on  such  investigation  would 
be  subject  to  the  decision  of  a  legal  tribunal. 
Ih. 

Per  Lord  Selbome  : — The  observation  stated 
in  Jerri-s  v.  BerridgCy  that  "  the  Statute  of 
Frauds  is  a  weapon  of  defence,  not  offence,  and 
does  not  make  any  signed  instrument  a  valid 
contract  by  reason  of  the  signature,  if  it  is  not 
such  according  to  the  good  faith  and  real  inten- 
tion of  the  parties,"  affirmed.    Ih, 

A  contract  for  the  purchase  of  a  lease  stated 
that  it  was  made  '*  subject  to  the  approval  of  the 
title  by  the  purchaser's  solicitor :  — Held,  that, 
in  the  absence  of  mala  fides  on  the  part  of  the 
purchaser  or  his  solicitor,  the  vendor  could  not 
enforce  specific  performance  of  the  contract  if 
the  purchaser's  solicitor  disapproved  of  the  title. 
Ifudson  V.  £urk,  7  Ch.  D.  683  ;  47  L.  J.,  Ch.  247  ; 
38  L.  T.  56  ;  26  W.  R.  190. 

Semble,  that  the  absence  of  approval  by  the 
parchaser's  solicitor  would  not  be  conclusive  if 
the  purchaser  had  himself  acted  unreasonably, 
as  for  instance  if  he  had  declined  to  appoint  any 
solicitor,  or  if  the  solicitor  whom  he  had  ap- 
pointed had  insisted  on  utterly  unreasonable 
objections  to  the  title.    Ih, 

A.,  the  defendant,  wrote  to  his  solicitor,  who 
was  also  the  solicitor  of  E.,  the  plaintiff,  "  You 
may  make  Mr.  E.  an  offer  of  the  T.  Hotel  at 
1502.  per  annum  from  Lady-day,  1881 ;  tenant 
to  pay  all  rates  and  taxes,  except  property  tax, 
and  do  internal  and  external  painting  and  re- 
pairs ;  the  roof  and  walls  to  be  kept  in  repair  by 
the  landlord.  Term,  ten  years  ;  a  proper  lease 
to  be  drawn  up  with  all  proper  clauses,  and  to 
be  approved  by  me  and  my  solicitor."  This 
letter  was  forwarded  to  the  plaintiff,  who  at 
once  wrote  and  accepted  the  offer.  There  was 
some  evidence  that  the  defendant  knew  the 
plaintiff  was  a  brewer : — Held,  that  the  words 
^*  to  be  approved  by  me  and  my  solicitor  "  did 
not  prevent  the  letters  forming  a  complete  con- 
tract, and  that  the  defendant  was  not  entitled  to 
insist  on  the  lease  containing  a  covenant  against 
underletting.  Eadie  v.  AddU&n^  52  L.  J.,  Ch. 
80  ;  47  L.  T.  643  ;  31  W.  R.  320. 
In  reply  to  a  telegram  from  an  intending  pur- 


chaser, offering  1,2002.  as  the  purchase-money  of 
lands,  with  respect  to  which  negotiations  for  a 
sale  had  been  previously  pending,  the  vendor 
telegraphed,  "Accept  your  offer  of  1,200Z.,  sub- 
ject to  letter,  and  agreement  to  be  sent  to  your 
solicitor."  A  draft  contract  of  sale  was  sub- 
sequently furnished  to  the  purchaser's  solicitor  ; 
but,  owing  to  differences  as  to  the  details,  such 
as  the  commencement  of  the  title,  registry 
searches,  &c.,  the  treaty  was  broken  off  by  the 
vendor  : — Held,  that  the  vendor's  acceptance  by 
telegram,  being  expressly  made  subject  to  a 
further  agreement  to  be  entered  into  between 
the  parties,  did  not  amount  to  a  concluded  con- 
tract, specific  performance  of  which  the  intend- 
ing purchaser  was  entitled  to  enforce.  Brien  v. 
SwaiTisonf  1  Jr.  L.  R.,  Ch.  D.  135« 

Where  a  contract  is  made  subject  to  the 
approval  of  the  solicitor  of  one  party  it  is  an 
essential  condition  of  the  contract  that  that 
approval  should  be  given  unless  the  purchaser 
has  acted  unreasonably  or  the  solicitor  does  not 
act  bon^  fide,  and  in  an  action  to  enforce  a 
contract  the  fact  that  such  consent  has  not 
been  given  is  a  sufficient  answer.  WUliums  v. 
Edwards,  2  Sim.  78. 

The  plaintiff's  claim  was  for  commission  on 
the  sale  of  a  piece  of  land  by  A.  to  the  defen- 
dant, one  term  of  the  plaintiff's  contract  being 
that  A.'s  title  should  be  approved  by  the  defen- 
dant's solicitor.  The  defendant  broke  off  the 
sale  of  his  own  accord,  so  that  A.'s  title  was 
never  submitted  to  the  defendant's  solicitor : — 
Held,  that  the  plaintiff  could  not  succeed  with- 
out proving  that  the  defendant's  solicitor  had 
approved  A.'s  title,  or  else  that  such  a  title  was 
submitted  to  him  as  it  was  unreasonable  for  him 
to  disapprove.  Claek  v.  Wood,  9  Q.  B.  D.  276  ; 
47  L.  T.  144  ;  30  W.  R.  931— C.  A. 

G.  on  25th  November  signed  a  letter  addressed 
to  B.'s  agent,  whereby  G.  agreed  to  buy  the 
lease  of  a  house  of  B.  for  a  certain  price,  the 
purchase  to  be  completed  before  Christmas  then 
next,  and  "  a  formal  contract  to  be  signed " 
by  G.  "when  prepared"  by  the  solicitors  of  B., 
and  "  when  approved  "  by  the  solicitors  of  G. 
A  draft  agreement  prepared  on  behalf  of  B.  was 
materially  altered  oy  the  solicitors  of  G.,  and 
B.'s  solicitors  declining  to  accept  such  altera- 
tions, the  bargain  went  off : — Held,  that  no 
action  was  maintainable  upon  G.'s  letter.  Bart- 
lett  V.  Oreene,  30  L.  T.  663. 

Agreement  "suhjeot  to  a  Contract  to  bo 
Settled."] — Specific  performance  of  an  agreement 
"  subject  to  a  contract  to  be  settled,"  or  "  sub- 
ject to  a  proper  contract,"  vrill  not  be  enforced. 
Hipmey  v.  BarnarcCs  Inn  (^PHncipal),  60  L.  J., 
Ch.  760  ;  45  L.  T.  280 ;  29  W.  R.  922. 

Subjoot  to  Preparation  of  Formal  Contraet.] — 
No  action  lies  upon  an  agreement  to  buy  a  lease, 
and  sign  a  "formal  contract"  when  approved  bv 
the  purchaser's  solicitor,  in  the  event  of  such 
solicitor  not  approving  of  it,  unless  the  approval 
is  withheld  mal&  fide  or  unreasonably.  Bartlett 
V.  Greene,  xupra. 

By  a  written  agreement  the  defendant  agreed 
with  the  plaintiff  to  take  a  lease  of  a  house  for 
a  certain  term  at  a  certain  rent,  "  subject  to  the 
preparation  and  approval  of  a  formal  contract." 
No  other  contract  was  ever  entered  into  between 
the  parties : — Held,  that  there  was  no  final  agree- 
ment of  which  specific  performance  could  be 
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enforced  against  the  defendant.  Whin  v.  Bull, 
7  Ch.  D.  29 ;  47  L.  J.,  Ch.  139  ;  26  W.  R. 
230. 

A.  wrote  "  to  confirm  "  a  previous  verbal  offer 
of  (>,000/.  for  property.  B.  accepted  the  offer  in 
writing,  conpled  with  the  words,  **  I  will  send 
draft  contract  in  due  course  : " — Held,  there  was 
no  contract  contained  in  the  writings.  Vale  of 
Neath  Colliery  Company^.  Fvrtw^s,  45  L.  J.,  Ch. 
27G  ;  34  L.  T.  231  ;  24  W.  R.  631. 

Where  a  contract  of  sale  contained  in  certain 
letters  mentioned  only  what  was  the  property  to 
be  purchased  and  the  price  to  be  given,  but  left 
the  other  terms  to  be  settled  by  a  more  formal 
contract : — Held,  that  there  was  no  binding 
agreement.  Bonnuon  v.  People's  Cafe  Com- 
pany, 45  L.  T.  187— C.  A. 

Deed — Effect  of  Kon-Ezeontion  by  Fnroliaser 
where  containing  Covenant.] — D.  in  1824  agreed 
with  S.  for  the  purchase  of  an  estate,  and  that 
the  purchase  deed  should  contain  a  covenant  by 
D.  that  he,  his  heirs  and  assigns,  would  pay  to  S., 
his  executors,  administrators  and  assigns,  the 
sum  of  6*.  for  eacli  chaldron  of  coals  gotten  out 
of  the  estate  and  ship))ed  for  sale.  The  purchase 
deed  was  subsequently  executed  by  S.,  but  not 
by  D.  D.,  however,  entered  upon  the  land,  and 
he  and  his  devisees  and  their  assigns  enjoyed  the 
property.  Coal  was  also  got  and  shipped  for 
sale : — Held,  that  the  execution  by  I),  of  a 
counterpart  of  the  deed  containing  the  cove- 
nant could  not  be  presumed,  and  that  although 
the  persons  who  had  taken  and  enjoyed  the  coal 
with  notice  of  the  covenant  might  be  liable, 
there  was  no  liability  in  D.  or  his  representative 
under  the  covenant.  Witham  v.  Vane,  44  L.  T. 
718— C.  A. 

Conditional  or  Abeolnte  Acceptance.] — A.,  the 
agent  of  an  intending  purchaser  of  leaseholds, 
wrote  to  B.,  the  vendor's  agent,  that  he  "could 
give  him  50Z.  for  the  lease,  plant,  &c.,  if  ac- 
cepted at  once."  B.,  in  reply,  asked  A.  to  allow 
the  offer  to  remain  open  for  twenty-four  hours, 
in  order  that  he  might  submit  it  to  his  employer. 
On  the  following  day  he  wrote  to  A.,  **  I  am 
directed  to  accept  your  offer  of  50/.  for  the  lease, 
&c.  .  .  .  I  shall  be  here  at  11  to  11.30  to- 
morrow morning  to  sign  contract."  A.  did  not 
reach  B.'s  office  until  twelve  o'clock.  B.  had 
waited  for  him  until  a  quarter  to  twelve,  and 
then  sold  the  property  to  a  third  party  : — Held, 
that  the  letters  constituted  a  binding  contract, 
and  specific  performance  was  enforced  against 
the  vendor.  Branson  v.  Stammers,  41  L.  T. 
434  ;  28  W.  R.  180. 

The  owners  of  land,  in  answer  to  a  written 
offer  to  buy  it,  wrote  saying  they  had  received 
the  offer,  and  added,  "  which  offer  we  accept, 
and  now  hand  you  two  copies  of  conditions  of 
sale  which  we  have  signed ;  we  will  thank  you 
to  sign  same,  and  return  one  of  the  copies  to 
us  : " — Held,  that  this  was  not  an  unqualified 
acceptance,  and  did  not  make  a  contract. 
CVossltfy  V.  Maycock,  18  L.  R.,  Eq.  180  ;  43  L.  J., 
Ch.  379  ;  22  W.  R.  387. 

A  wrote  to  B.  offering  to  sell  him  an  estate 
for  37,500/.,  or  a  part  of  the  estate  for  a  less  sum, 
and  added  a  postscript  reserving  the  right  to 
remove  the  materials  of  a  house.  B.  replied, 
"  I  beg  to  acknowledge  the  receipt  of  your  letter 
stating  that  you  are  willing  to  accept  37,500Z.  for 
the  whole  of  your  freehold  land  at  N.    I  hereby 


accept  your  terms  as  above,  and  agree  to  pay  you 
the  said  sum  of  37,500/.  for  your  land  :" — Held, 
that  this  was  an  acceptance  of  the  terms  in 
A.'s  letter,  including  the  postscript.  Uvssey  v. 
Payne,  8  Ch.  D.  670 ;  47  L.  J.,  Ch.  751 ;  38 
L.  T.  543  ;  26  W.  R.  703— C.  A.  S.  C,  svpra  i» 
ILL. 

The  defendant,  intending  to  take  a  farm, 
signed  a  memorandum  of  agreement,  adding  to 
it,  "  1  rcfer  you  to  A.  B.  as  to  my  capabilities  and 
as  to  my  capital."  The  lessor  afterwards  sent  a 
draft  Icsise  to  the  defendant,  which  the  defen- 
dant refused  to  execute  : — Held,  that  the  agree- 
ment, evidenced  by  the  memorandum,  was  not 
final,  and  that  sending  the  draft  lease  was  not 
an  unconditional  acceptance.  Warner  v.  Wil- 
lington,  3  Drew.  523  ;  25  L.  J.,  Ch.  662  ;  2  Jur., 
N.  S.  433. 

A  letter,  accepting  an  offer  to  purchase  an  es- 
tate on  the  terms  stated  in  an  advertisement, 
added  a  sum  for  deposit,  and  a  day  for  com- 
pleting the  purchase.  No  reply  was  given  to  this 
letter: — Held,  that  there  was  no  complete  con- 
tract on  which  to  sustain  a  bill  for  specific  per- 
formance. Honeyman  v.  Marryatt^  6  H.  L.  Cas. 
112  ;   26  L.  J.,  Ch.  619  ;   4  Jur.,  N.  S.  17. 

A  vendor  and  purchaser  had  agreed  by  parol 
upon  the  sale  of  a  house  at  a  specified  price. 
The  purchaser,  by  armngement,  wrote  a  letter 
to  the  vendor  confirming  his  offer,  rcpeating  the 
terms,  and  requesting  a  reply.  The  vendor's 
solicitor  replied,  stating  that  he  was  instructed 
to  carry  out  the  sale  of  the  house  according  to 
the  purchaser's  letter,  but  adding,  "there  are 
some  details  to  be  embodied  in  a  contract  of 
sale  which  I  will  prepare  and  forward  for  your 
approval  and  signature  : " — Held,  that  the  latter 
words  as  to  details  to  be  embodied,  qualified  the 
otherwise  unconditional  acceptance  of  the  offer 
in  the  purchaser's  letter,  and  that  there  was  not 
a  sufficient  memorandum  in  writing  within  the 
4th  section  of  the  Statute  of  Frauds.  Ball  v. 
Bridges,  30  L.  T.  430  ;  22  W.  R.  552. 

Several  persons  interested  in  a  particular  piece 
of  land,  authorized,  by  agreement  among  them- 
selves, one  of  their  number,  W.,  to  dispose  of  it. 
The  land  was  divided  into  lots,  and  a  plan  of 
the  lots  made,  and  certain  conditions,  on  which 
the  land  might  be  let  or  sold,  were  printed  on 
the  plan.  M.,  an  intending  purchaser,  made  in- 
quiries of  W.  as  to  the  sale  of  certain  lota.  W. 
expressly  informed  him  that  he  must  purchase 
subject  to  the  conditions  stated  on  the  plan. 
One  of  these  conditions  required  that  a  pur- 
chaser should  execute  a  contract  embodying  the 
conditions.  M.  offered  to  purchase  these  lots  at 
a  price  which  he  named.  W.  promised  to  lay 
his  offer  before  "  the  proprietors  "  (without  nam- 
ing or  describing  them),  and  very  shortly  after- 
wards wrote  to  M.  that  he  had  done  so,  and 
(stating  the  conditions)  that  the  proprietors  had 
accepted  his  offer  ;  adding,  that  in  reducing  the 
price  they  had  taken  into  consideration  his  in- 
tention of  soon  building  on  the  land,  an  inten- 
tion which  of  course  they  wished  to  encourage. 
W.  added  that  he  had  instructed  the  solicitors  to 
forward  to  M.  the  agreement  for  purchase.  TTiere 
was,  in  fact,  nothing  in  the  conditions  which 
bound  a  purchaser  to  build,  though  there  were 
provisions  which  assumed  that  he  might  do  so, 
and  which,  in  such  a  case,  regulated  the  mode  of 
proceeding.  M.  wrote  back,  in  answer,  that  he 
could  not  be  bound  to  build  at  any  given  time, 
or  at  all ;  that  the  subject  bad  better  be  reoon- 
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sideredf  unless  W.  was  prepared  to  leave  him  to 
do  as  he  might  think  best.  W.  replied  that  the 
acceptance  of  the  offer  was  without  condition, 
and  that  M.  was  free  to  do  what  he  might  think 
best.  M.  afterwards  declined  to  complete  the 
purchase  : — Held,  that  what  had  taken  place  by 
the  correspondence  constituted  a  complete  con- 
tract between  the  parties ;  that  under  such  cir- 
cumstances the  execution  of  a  formal  deed  was 
not  necessary  ;  that  the  reference  to  it  in  W.'s 
letter  did  not  suspend  or  in  any  way  affect  the 
contract ;  and  that  M.  was  bound  specifically  to 
perform  his  contract  of  purchase.  Romter  v. 
Miller,  3  App.  Cas.  1124;  48  L.  J.,  Ch.  10;  39 
L.  T.  173  ;  26  W.  R.  865. 

Contract  subject  to  Vendor*!  Approval.] — At  a 
sale  by  auction  on  the  10th  of  August,  1880  (an 
announcement  of  which,  indorsed  on  the  par- 
ticulars and  conditions,  had  the  auctioneer's 
name  printed  at  foot),  D.  signed  a  memorandum 
appended  to  the  particulars  and  conditions,  ac- 
knowledging that  he  had  "this  day  purchased 
from  Mr.  Stafford,  the  vendor,  by  public  auction, 
subject  to  his  approval,  the  premises  mentioned 
in  the  annexed  particulars,  for  the  sum  of  250/., 
subject  to  the  conditions  of  sale  also  annexed 
hereto ; "  but  there  was  no  signature  by  the 
vendor,  nor  any  subsequent  sdoption  of  the 
contract  under  his  hand.  At  the  time  of  sale 
D.  paid  a  portion  of  the  purchase-money  in  cash, 
and  for  the  balanc3  of  tne  stipulated  deposit  he 
gave  his  I  0  U.  Three  days  afterwards  D.  paid 
a  further  sum  on  account  of  the  deposit,  and 
was  handed  a  receipt  dated  the  13th  August, 
1880,  signed  by  the  auctioneer's  clerk,  on  behalf 
of  "  Michael  Crooke  "  (the  auctioneer),  and  ac- 
knowledging that  he  had  "  received  from  Mr. 
Dyas  (the  purchaser)  30/.  sterling,  which  with 
20/.  paid  10th  August,  makes  50/.  deposit  on  his 
purchase,  84/.,  Mr.  Stafford's  property."  The 
vendor's  solicitor  subsequently  wrot3  to  D.  re- 
cognizing the  sale,  furnished  him  with  copies  of 
the  title-deeds  and  approved  of  the  draft  con- 
veyance to  him,  which,  however,  the  vendor  re- 
fused to  execute  ;  whereupon  D.  having  brought 
an  action  for  specific  peru)rmance  : — Held,  that 
there  was  no  agreement  enforceable  against  the 
defendant,  as  the  contract  of  the  10th  of  August 
having  been  made  expressly  "  subject  to  his 
approval,"  the  memorandum  of  that  date  only 
amoanted  to  a  proposal,  and  did  not  constitute 
a  note  in  writing,  within  the  Statute  of  Frauds  ; 
there  not  being  then  in  fact  any  contract  in 
existence  that  subsequent  parol  approval  by  the 
defendant  or  his  agents  could  not  have  the  effect 
of  altering  the  character  in  which  his  name  ap- 
peared in  the  memorandum,  so  as  to  convert  it 
into  an  authentication  of  a  contract ;  and  that 
the  auctioneer's  name  at  foot  of  the  indorsement 
on  the  particulars  and  conditions  merely  authen- 
ticated the  announcement  of  the  sale.  Dya»  v. 
Stafford,  9  L.  R.,  Ir.  620— C.  A.  Reversing 
7  L.  R.,  Ir.  590. 

Saljjeot  to  Xodiflcation  of  Conditiona  in  Lease.  ] 
— ^The  defendant  placed  a  leasehold  property  in 
the  hands  of  a  house  agent  for  sale.  The  plain- 
tiff wrote  to  the  agent,  '*ln  reference  to  J.'s 
f)roperty  in  Fleet-street,  I  think  800/.  for  the 
ease,  fixtures,  &c.,  is  about  what  I  should  be 
willing  to  give.  Possession  to  be  given  me 
within  fourteen  days  from  date.  This  offer  is 
made  subject  to  the  conditions  of  the  lease  being 
yoi#.  Tii. 


modified  to  my  solicitor's  satisfaction.'*  Shortly 
afterwards  the  agent  wrote  back  :  "  We  are  in- 
structed to  accept  your  offer  of  800/.  for  these 
premises,  and  have  asked  J.'s  solicitor  to  prepare 
contract."  The  required  modification  in  the 
lease  was  procured  : — Held,  that,  notwithstand- 
ing the  reference  to  a  future  contract,  the  two 
letters  constituted  a  complete  contract.  JSonnc- 
well  V.  Jenkins,  8  Ch.  D.  70  ;  47  L.  J.,  Ch.  758  ; 
38  L.  T.  81 ;  26  W.  R.  294— C.  A. 

2.  Construction. 

Charge  npon  Houses  for  Improvement  of 
Street  an  "Outgoing."]— The  plaintiffs  bought 
of  the  defendant  three  houses,  and  by  the  con- 
tract of  sale  the  latter  agreed  to  discharge  "  all 
rates,  taxes,  and  outgoings  "  up  to  the  time  of 
completion.  The  purchase  was  completed,  and 
afterwards  payment  was  demanded  from  the 
plaintiffs  of  the  expenses  incurred  under  a  local 
act  in  improving  the  street  in  which  the  houses 
stood.  The  work  had  been  done  some  time  be- 
fore the  houses  belonged  to  the  defendant,  and 
at  the  time  of  sale  to  the  plaintiffs  neither  party 
wasL  aware  of  the  charge.  The  plaintiffs,  having 
paid  the  sum  demanded,  sued  to  recover  the 
same  from  the  defendant : — Held,  that  the 
charge  for  improving  the  street  was  an  "  out- 
going," which  the  defendant  had  bound  himself 
to  discharge,  and  that  the  plaintiffs  were  entitled 
to  recover  it  from  him.  Midgley  v.  Coppock,  4 
Ex.  D.  309  ;  48  L.  J.,  Ex.  674  ;  40  L.  T.  870— 
C.  A. 

Pouesflion  —  Bents  and  Frofltc] —  Where 
the  vendor  of  a  piece  of  land,  of  which  he 
was  himself  in  occupation,  contracted  to 
sell  the  land  under  conditions  of  sale,  by 
one  of  which  it  was  provided  that  the  pur- 
chaser should  be  entitled  "  to  the  possession  or 
the  receipt  of  the  rents  and  profits  "  of  the  land 
from  a  specified  date  :— Ueld,  that,  on  the  con- 
struction of  tiie  written  agreement,  the  vendor 
was  bound  to  give  possession  to  the  purchaser  on 
the  date  specified,  and  that  no  effect  could  be 
given  to  the  words  referring  in  the  alternative  to 
the  receipt  of  the  rents  and  profits ;  and  that 
evidence  was  not  admissible  to  prove  an  alleged 
contemporary  parol  agreement  by  which  the  ven- 
dor was  to  retain  possession  of  the  land  to  a  later 
date,  paying  the  purchaser  in  the  meantime,  by 
way  of  rent,  interest  on  his  purchase-money. 
Anker  v.  Franklin,  43  L.  T.  317  ;  44  J.  P. 
830. 

Sale  of  Quit  Bents  including  Arrean.]— 
A  seller  covenanted  with  a  purchaser  of  an 
estate,  that  he  should  enjoy  and  receive  the 
rents,  without  any  action  or  interruption 
by  the  seller,  or  those  claiming  from  him, 
or  by,  through,  or  with  his  or  their  acts,  means 
or  default : — Held,  that  a  breach  was  well  as- 
signed in  respect  of  certain  quit  rents  in  arrear 
before  and  at  the  time  of  the  conveyance, 
though  not  stated  to  have  accrued  while  the 
seller  was  tenant  of  the  premises.  Ilinoes  v. 
Brtuhfield,  3  East,  491. 

Bights  of  Third  Parties— Renters'  Stalls  in 
Theatre  burnt.] — Trustees  acting  for  the  share- 
holders or  rentallers  of  a  theatre,  called  the 
Queen's  Theatre  and  Opera  House,  who  had 
obtained  a  feu  right  to  the  site,  granted  in  1858 
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a  disposition  of  the  groand  and  buildings  to  one 
J.  B.,  subject,  inter  alia,  to  the  real  buiden  of  a 
perpetual  annuity  of  22.  per  share  to  each  rent- 
aller  of  the  said  Queen's  Theatre  and  Opera 
House,  and  to  the  successors  or  assignees  of 
them  ;  and  it  was  further  declared  that  each  of 
the  said  rentallers,  or  the  assignee  or  succes- 
sors of  such,  should  at  all  times  l^  entitled,  inter 
alia,  to  free  admission  to  the  auditorium  of  the 
said  Queen's  Theatre  and  Opera  House ;  also 
declaring  that  J.  B.  should  not  convert  the  said 
theatre  to  any  other  use ;  and  that  he  should 
keep  it  open  for  performance  six  months  in  each 
year.  There  was  no  stipulation  as  to  insurance 
of  the  theatre  or  as  to  the  rebuilding  of  it  in 
case  of  destruction  by  fire  or  otherwise.  In  1865 
the  theatre  was  entirely  destroyed  by  fire,  and 
was  rebuilt  by  J.  B.*8  trustee,  and  called  by 
another  name.  In  1875  it  was  again  entirely 
burnt  down,  and  again  rebuilt.  From  1866  to 
1879  the  theatre,  under  the  new  name,  was  twice 
sold,  but  in  each  case  the  conveyance  was 
granted  subject  to  the  "  real  burdens,  conditions, 
provisions,  declarations,  and  others,"  specified  in 
the  original  disposition  of  1858,  and  especially 
under  the  burden  of  payment  of  the  annuities  to 
the  rentallers,  and  of  allowing  "  these  parties  the 
privileges  to  which  they  are  entitled."  The 
privilege  of  free  admission  was  enjoyed  by  the 
rentallers  for  fourteen  years  after  the  destruction 
of  the  first  theatre.  Bat  in  1879  disputes  arose 
as  to  the  validity  of  the  rentallers'  right  to,  inter 
alia,  the  privilege  of  free  admission.  The  trus- 
tees maintained  that  the  rentallers  were  entitled 
under  the  disposition  of  1858  and  the  succeeding 
conveyances  to  the  same  privileges  in  the  new 
theatre  which  they  had  in  the  first:— Held, 
affirming  the  decision  of  the  court  below,  that 
the  privileges  conferred  on  the  rentallers  by  the 
original  dispositions^ther  than  the  payment  of 
the  annuities,  which  was  constituted  a  real  bur- 
den— rested  only  on  the  personal  obligation  of 
the  original  disponee,  and  were  confined  to  the 
theatre  then  in  existence,  and  that  the  subse- 
quent deeds  to  which  the  rentallers  were  not 
parties,  were  not  intended  to,  and  did  not  con- 
fer on  them  any  new  right.  Scott  v.  Hoioard^  6 
App.  Gas.  285— H.  L.  (Sc). 

General  Worde— "  Tarde."!— The  parcels  in 
a  conveyance  were  described  by  reference  to 
coloured  parts  of  a  plan.  A  yard,  delineated, 
but  not  coloured  in  the  plan,  was  held  to  pass 
under  the  general  word  "yards."  Willis  v. 
Watnty,  51  L.  J.,  Ch,  181 ;  46  L.  T.  739  :  30 
W.  R.  424. 

Apportenances.] — It   is  settled  by  the 

earliest  authority,  repeated  without  contradiction 
to  the  latest,  that  land  cannot  be  appurtenant 
to  land,  and  the  word  "  appurtenances  "  only  in- 
cludes incorporeal  hereditaments  attached  to  the 
land  granted  or  demised,  such  as  rights  of  way,  of 
common,  piscary,  and  the  like,  but  it  does  not 
include  additional  lands.  Lister  v.  Piekford^  34 
Beav.  576. 

**  In^esB,  Egrees,  and  Begress."] — A  grant 
of  a  right  of  "  ingress,  egress,  and  regress,"  is  a 
grant  of  a  right  of  way  from  the  locus  a  quo  to 
the  locus  ad  quem,  and  from  the  locus  ad  quem 
forth  to  any  other  spot  to  which  the  grantee  may 
lawfully  go,  or  ba(^  to  the  locus  a  quo.  By  a 
deed  of  conveyance  from  a  railway  company  of 


a  close  of  land  the  grantee  was  given  a  right  of  free 
"  ingress,  egress,  and  regress,'  to  and  from  cer- 
tain private  roads  which  bounded  the  close  and 
led  to  the  railway  station  and  on  to  the  public 
highways  : — Held,  that  the  grantee  was  entitled 
to  pass  from  the  close  to  the  private  roads,  and 
thence  to  the  public  highways,  or  in  the  reverse 
direction,  and  was  not  limited  to  passing  from 
the  close  to  the  railway  station,  or  vice  versa^ 
Somerset  v.  Great  Western  Railway  Company^ 
46  L.  T.  883. 

Implied  Beierration — ^Easement  of  Hecesiitjr.] 
— Where  an  easement  is  in  the  nature  of  an 
easement  of  necessity,  there  is  no  need  of  an  ex- 
press reservation  of  such  easement  in  a  con- 
veyance of  the  property  to  be  affected  by  the 
easement ;  and  such  reservation  is  a  matter  of 
legal  presumption  to  be  implied  from  the  nature 
of  the  transaction  between  the  grantor  and  gpran- 
tee.  Shubrook  v.  Tuffriell,  46  L.  T.  886;  46 
J.  P.  694. 

Title  to  Approaohes.] — On  the  sale  of  a  house 
or  stables  in  a  cul  de  sac,  the  vendor  is  not 
bound  to  shew  a  title  to  the  roadway.  Curling 
V,  Austifij  2  Drew.  &  Sm.  129. 

Land  intended  for  Highway — Ho  Hedieation.] 

— The  presumption  that  the  soil  of  a  highway 
belongs  to  the  owner  of  the  adjoining  land,  usque 
ad  medium  filum  viae,  does  not  apply  to  ground 
which  was  intended  to  be  used  as  a  highway,  but 
has  never  been  dedicated  to  the  public  ;  and  if 
the  owner  of  the  soil  of  the  intended  highway 
disposes  of  the  adjoining  land  by  conveyances  in 
w^hich  it  is  described  as  bounded  by  the  intended 
highway,  the  grantees  do  not  acquire  by  pre- 
sumption of  law  the  ownership  of  the  soil  of  the 
intended  highway.  Acts  of  user  committed  upon 
land,  which  do  not  interfere  and  are  consistent 
with  the  purpose  to  which  the  owner  intends  to 
devote  it,  do  not  amount  to  a  "  dispossession  "  of 
him,  and  are  not  evidence  of  "  discontinuance  of 
possession  "  by  him  within  the  meaning  of  3  &  4 
Will.  4,  c.  27,  8.  3.  In  1854  L.  conveyed  to  the 
defendant  a  plot  of  land  upon  the  south  side  of 
an  intended  street,  upon  which  the  defendant 
built  a  factory.  In  1857  L.  conveyed  to  certain 
trustees  the  plot  of  land  on  the  north  side  of  the 
intended  street,  which  in  1872  vested  in  the  de- 
fendant. Neither  of  the  conveyances  granted  in 
express  terms  the  soil  of  the  intended  street, 
but  they  described  the  plots  of  land  as  bounded 
by  it.  It  was  never  d^icated  to  the  public  as 
a  highway.  From  1 854  the  defendant  had  placed 
upon  the  intended  street  materials  used  at  his 
factory,  so  as  to  block  it  up  except  as  against 
foot  passengers,  and  in  1865  he  inclosed  an 
oblong  portion  of  it.  In  1872  he  fenced  in  the 
ends  of  the  intended  street.  The  plaintiff  was 
tenant  for  life  of  all  the  land  of  which  L.  had 
died  seised,  and  in  1876  commenced  an  action  to 
recover  the  site  of  the  intended  street.  Within 
twenty  years  before  action  L.  had  repaired  a 
gate  at  one  end  of  the  intended  street : — Held, 
that  the  conveyances  executed  by  L.  in  1864 
and  1857  did  not  by  presumption  of  law  grant 
the  soil  of  the  intended  street ;  and  that  the  title 
of  the  plaintiff  was  not  defeated  by  the  Statute 
of  Limitations  (3  &  4  WiU.  4,  c.  27),  ss.  2.  3. 
Leigh  v.  Jack,  5  Ex.  D.  264  ;  49  L.  J.,  Ex.  220  ; 
42  L.  T.  463 ;  28  W.  R.  452 :  44  J.  P.  488— 
O.A. 
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*<Bi{rlitg  of  Way  and  Water."]— Where  an 
owner  in  fee  of  two  adjoining  houses,  let  to  A. 
and  B.  as  yearly  tenants,  allowed  A/s  house  to 
have  a  waterpipe  running  into  the  well  of  B.'s 
hoose,  and  at  a  subsequent  sale  of  the  houses  by 
auction  each  tenant  purchased  his  own  house, 
such  priTilege  of  water  supply  does  not  pass  as 
against  B.  under  an  ordinary  reservation  in  the 
conditions  of  sale  of  *'  rights  of  way  and  water  and 
other  easements."  Russell  v.  Harford^  2  L.  R., 
Eq.  507  ;  15  L.  T.  171 ;  14  W.  R.  982. 

Beterratlon  —  Absolute     Conyeyaaoe.]  —  In 
June,  1870,  an  ag^reement  was  entered  into  by  a 
railway  company  for  the  purchase,  at  a  price 
named,  of  land  for  the  purpose  of  carrying  a  road 
over  the  line  at  an  incline,  and  the  agreement 
contained  a  proviso  that  the  vendor,  &c.,  should 
have  a  right  of  access  to  other  lands  belonging  to 
him  by  and  over  any  of  the  slopes  which  the 
company  might  arrange  on  their  intended  work?, 
and  through,  over,  and  upon  any   occupation 
roads  which  they  might  form  adjacent  to  the 
said  lands.    This  agreement  was  executed  by  the 
eecretary  of  the  company,  but  was  not  under  seal. 
Possession  was  taken  by  the  company,  and  a 
bridge  was  constructed  over  the  line  which  was 
reached  by  a  road  carried  over  the  land  purchased 
at  a  steep  incline.    In  April,  1871,  the  land,  with 
all  ways,  rights  of  pre-emption,  and  other  rights, 
members,  easements,  and  appurtenances,  was,  iu 
consideration  of  the  price  named  in  the  agree- 
ment, which  was  stated  to  include  the  value  of 
the  mines  and  also  all  right  of  pre-emption  and 
compensation  for  damage  sustained  by  vendor  in 
the  execution  of  the  works,  conveyed  to  the  com- 
pany without  reserving  any  right  of  access  to  the 
vendor  or  in  any  way  referring  to  the  proviso 
contained  in  the  agreement  of  June,   1870: — 
Held,  in  an  action  by  the  vendor  to  restrain  the 
company  from  obstructing,  by  fences  and  retain- 
ing walls  rendered  necessary  by  a  widening  of  the 
road,  the  right  of  access  stipulated  for  by  the  pro- 
viso in  the  preliminary  agreement,  but  not  claim- 
ing a  rectification  of  the  subsequent  conveyance, 
that  as  the  vendor  by  the  terms  of  the  conveyance 
had  absolutely  conveyed  to  the  company  every 
interest  which  he  possessed  in  the  land,  any  right 
of  access  previously  stipulated  for  was  thereby 
absolutely  extinguished.     Techay  v.  Manch^stcr^ 
Sheffield   and  Lincolnshire  Railway   Company^ 
24  Ch.  D.  572  ;  52  L.  J.,  Ch.  613  ;  48  L.  T.  808  ; 
31    W.   R.  789.    See  also  Suviner  v.  Scholfield, 
43  L.  T.  763. 

Veer.] — If  a  purchaser  buys  the  fee-simple  of 
a  tenement  for  a  valuable  consideration,  and  has 
it  conveyed  to  him  without  any  reservation,  he  is 
not  boond  to  take  notice  of  the  manner  in  which 
the  tenement  has,  prior  to  the  sale,  been  used  by 
the  vendor  for  the  convenience  of  the  adjoining 
tenement,  on  the  principle  that  a  grantor  cannot 
derogate  from  his  own  grant.  Suffield  v.  Brown, 
33  L.  J.,  Ch.  249  ;  10  Jur.,  N.  S.  1*11 ;  9  L.  T.  627 ; 
12  W.  B.  355. 


3.  Statute  of  Fbauds. 
ft.  What  Sales  within. 

By  Auction.] — A  sale  of  lands,  though  by  auc- 
tion, is  within  the  statute.  Walker  v.  Constable. 
1  B.  &  P.  306 ;  2  Esp.  659. 


b.  Intereata  in  Land. 

Growing  Crops.]— A  contract  for  the  sale  of 
a  growing  crop  of  lands  is  within  s.  4.  Carring- 
ton  V.  Roots,  2  M.  &  W.  248  ;  1  Mur.  &  H.  14. 

The  keep,  viz.,  growing  grass  of  fields,  is  an  in- 
terest in  land.  Shelton  v.  Livins,  2  Tyr.  420 ;  2 
C.&J.  411. 

A  contract  with  the  owner  of  a  close  for  the 
purchase  of  a  growing  crop  of  grass  there,  for  the 
purpose  of  being  mown  and  made  into  hay  by 
the  vendee,  is  a  contract  or  sale  of  an  interest  in 
or  concerning  land,  and  void  if  not  reduced  to 
writing  :  and  it  may  be  discharged  by  parol  no- 
tice from  the  owner  before  any  part  execution  of 
it.  Crosby  v.  Wadsworthy  6  East,  602  ;  2  Smith, 
559. 

A  verbal  agreement  made  on  the  25th  of  Sep- 
tember for  the  sale  of  the  then-growing  crop  of 
potatoes,  is  not  a  contract  or  sale  of  any  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  within  s.  4,  but  a  sale  of  goods 
within  s.  17.  likans  v.  Roberts,  5  B.  &  C.  829  ;  8 
D.&R.  611. 

A  contract  by  the  owner  of  a  close  cropped  with 
potatoes,  made  on  the  21st  of  November,  to  sell 
to  the  defendant  the  potatoes  at  so  much  per 
sack,  the  defendant  to  get  them  out  of  the  ground 
immediately,  is  not  a  contract  for  any  interest  in 
land,  but  the  same  as  if  the  potatoes,  which  had 
done  growing  and  were  to  be  taken  up  immedi- 
ately, had  been  sold  in  a  warehouse,  whence  they 
were  to  be  removed  by  the  defendant.  Parker  v. 
Staniiand,  11  East,  362. 

Where  the  defendant  agreed  to  sell  to  the 
plaintiff  (an  infant)  all  the  potatoes  then  grow- 
ing on  three  acres,  at  so  much  per  acre,  to  be  dug 
up  and  carried  away  by  the  plaintiff,  and  he  paid 
40Z.  to  the  defendant  under  the  agreement,  and 
dug  a  part  and  carried  away  a  part  of  those  dug, 
but  was  prevented  by  the  defendant  from  digging 
and  carrying  away  the  residue  : — Held,  that  he 
was  entitled  to  recover  for  this  breach  of  the  agree- 
ment, and  that  such  agreement  (being  by  parol) 
was  not  within  the  statute.  Warwick  v.  ^ruce^ 
2  M.  &  S.  205. 

A  contract  fo];the  sale  of  potatoes  then  planted, 
at  a  certain  sum  per  sack,  to  be  dug  up  at  the 
usual  time  for  digging  the  same,  is  not  a  contract 
for  the  sale  of  an  interest  in  land.  Sainsbury  v. 
Matthews,  4  M.  &  W.  343. 

A  contract,  by  which  the  defendant  was  to 
give  25/.  for  crops  of  growing  com  and  potatoes, 
and  the  stubble  afterwards,  and  whatever  lay 
grass  was  in  the  fields  ;  the  defendant  to  harvest 
the  corn  and  dig  the  potatoes,  and  the  plaintiff 
to  have  the  liberty  of  turning  his  own  cattle  on, 
and  to  pay  the  tithes— is  not  a  contract  for  the 
sale  of  an  interest  in  land ;  for  the  growing  crops 
are  mere  chattels  ;  and,  with  regard  to  the  grass, 
as  the  plaintiff  did  not  part  with  his  possession 
of  the  soil,  the  contract  was  to  be  construed  as 
an  agistment  of  the  defendant's  cattle  by  the 
plaintiff.  Jones  v.  Flint,  2  P.  &  D,  594  ;  10  A.  & 
E.  753. 

A  sale  of  growing  turnips,  no  time  being  stipu- 
lated for  the  removal,  and  the  degree  of  their 
maturity  not  being  positively  found,  is  a  sale 
of  an  interest  in  land,  and  must  be  in  writing. 
Bmmerson  v.  Heelis,  2  Taunt.  38.  And  see 
Mayfield  v.  Wadsley,  3  B.  &  0.  357  ;  5  D.  &  R, 
224. 

An  agreement  for  the  sale  of  growing  fruit 
and  vegetables  is  an  agreement  for  the  sale  of 
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an  interest  in  land,    Rodicell  v.  Phillips,  9  M. 
&  W.  501  ;  1  D.,  N.  8.  885';  11  L.  J.,  Ex.  217. 


Paid  as  Bent.] — A.  asrrecd  with  B.  to  let 


him  land  rent-free,  on  condition  that  A.  should 
have  a  moiety  of  the  crops  ;  such  an  agreement 
need  not  be  in  writing.  Poulter  v.  KilUngbrcrk, 
1  B.  &  P.  397.  See  Waddin^ton  v.  Jiristow,  2 
B.  &  P.  452.    And  see  2  N.  R.  355. 

Agreement  for  Sale  of  Grope  and  Work  and 
Labonr.] — In  an  action  upon  an  account  stated, 
the  defendant  pleaded,  that,  before  the  taking  of 
the  account,  there  was  a  Terbal  agreement  for 
tiie  sale  of  the  crops  growing  upon  the  plaintiffs 
land,  and  for  work,  labour,  atid  materials  done 
and  used  in  preparing  the  land  for  tillage  ;  and 
that  there  was  a  treaty  for  the  plaintiff's  letting^ 
and  the  defendant's  taking  the  land  for  fourteen 
years,  to  which  the  defen£int  assented,  and  that 
the  money  to  be  paid  for  the  crops,  and  the  work, 
labour,  and  materials,  was  the  money  concerning 
which  the  account  was  stated  ;  and  that  there 
was  no  agreement  in  writing  or  any  note  thereof. 
To  this  plea  the  plaintiff  replied,  that  before  the 
account  was  stated,  the  defendant  hud  mown 
the  crops  and  taken  them  to  his  own  use,  and  had 
received  the  amount  of  the  work  and  labour 
and  materials  : — Held,  that  the  contract,  as  ap- 
pearing on  the  pleadings,  was  within  the  Statute 
of  Frauds,  and  that  the  plaintiff  could  not  re- 
cover. Falnumth  (^EarV)  v.  Thomat,  1  C.  &  M. 
89  ;  3  Tyr.  26. 

A  dcclamtion  staled  that  the  plaintiff  was 
possessed  of  a  farm,  upon  w^hich  were  growing 
crops,  and  on  which  the  plaintiff  had  done  work 
and  labour,  and  expended  materials  in  making 
the  land  ready  for  tillage,  of  which  work,  labour, 
and  materials  he  had  not  derived  the  benefit ; 
and  that,  in  consideration  that  the  plaintiff  would 
let  the  farm  to  the  defendant  for  fourteen  years, 
the  defendant  undertook  to  take  the  crops,  and 
pay  for  them,  and  for  the  work,  labour  and  ma- 
terials, according  to  a  valuation  ;  that  the  plain- 
tiff let  the  farm  accordingly,  and  left  the  crops 
upon  it ;  that  the  defendant  took  possession  of 
the  farm,  and  had  the  benefit  of  the  work,  labour, 
and  materials  ;  and  that  the  valuation  was  made, 
but  that  the  defendant  did  not  pay  : — Held,  that 
the  contract  was  for  an  Interest  in  land,  and 
that  the  right  to  the  crops,  and  the  benefit  of  the 
work  and  labour,  were  both  of  them  an  interest 
in  land.    lb, 

Orowing  Wood.] — The  sale  of  growing  under- 
wood, to  be  cut  by  the  purchaser,  confers  an  in- 
terest in  land  under  the  statute.  Scorell  v. 
Boxally  1  Y.  &  J.  396. 

A.,  being  owner  of  trees  growing  upon  his  land, 
verbally  agreed  with  B.  while  they  were  stand- 
ing, to  sell  him  the  timber  at  so  much  per  foot. 
B.  afterwards  offered  to  sell  the  butts  of  the  trees 
to  a  third  person,  and  said  he  would  convert  the 
tops  into  building  stuff.  A.  afterwards,  by  letter, 
required  B.  to  pay  for  the  timber,  which  he,  B., 
had  bought  of  him.  B.  wrote  a  letter  in  answer, 
stating  that  he  had  bought  the  timber,  but  that 
he  bought  it  to  be  sound  and  good,  and  that  it 
was  not  so  : — Held,  that  the  contract  was  not  a 
contract  for  the  sale  of  lands,  tenements,  and 
hereditaments,  or  any  interest  in  or  concerning 
the  samf,  but  that  it  was  a  contract  for  the  sale 
of  goods,  wares,  and  merchandize  within  s.  17. 


Smith  y.  Surman,  4  M.  &  R.  455  ;  9  B.  &  0. 
561. 

A  sale  of  growing  timber,  to  be  taken  away  as 
soon  as  possible  by  the  purchaser,  is  not  a  con- 
tract for  sale  of  land,  or  any  interest  therein, 
within  8.  4  of  the  Statute  of  Frauds.  Marshall 
V.  Green,  1  C.  P.  D.  35  ;  45  L.  J.,  C.  P.  153  ;  33 
L.  T.  404  :  24  W.  R.  176. 

The  defendant  by  word  of  mouth  purchased 
certain  growing  trees  for  26/.  of  the  plaintiff  on 
the  terms  that  he,  the  defendant,  should  remove 
them  as  soon  as  possible.  The  defendant  accord- 
ingly cut  down  some  of  the  trees  and  agreed  to 
sell  the  tops  and  stumps  to  a  third  person.  The 
plaintiff  then  countermanded  the  sale,  and  pro- 
hibited the  defendant  from  cutting  down  the  rest 
of  the  trees.  The  defendant,  however,  cut  down 
the  remainder,  and  carried  the  whole  away  : — 
Held,  that  the  case  was  within  s.  17  of  the 
Statute  of  Frauds,  and  that  before  the  sale  was 
countermanded  there  was  an  acceptance  and  an 
actual  receipt  of  part  of  the  goods  sold  within 
that  section.     Ih, 

Fiztnres.] — A  short  time  before  the  expiration 
of  a  lease  of  a  house,  the  landlord  agreed  with 
the  tenant  to  purchase  his  fixtures  at  a  valuation. 
The  lease  expired,  and  the  tenant  having  quitted 
possession  of  the  premises  without  severing  the 
fixtures,  sent  the  key  to  the  landlord.  The  broker 
ap|X)inted  by  the  latter  afterwards  appraised  the 
fixtures  at  more  than  102.,  and  signed  the  valua- 
tion : — Held,  that  the  plaintiff  having,  at  the  de- 
fendant's request,  waived  his  right  to  remove  the 
fixtures,  the  matter  bargained  for  was  not  an  in- 
terest in  land,  and  that  the  amount  ascertained 
by  the  broker  might  be  recovered  in  an  action 
for  fixtures  and  effects  bargained  and  sold,  with- 
out proving  a  note  in  writing.  Hallen  v.  liunder, 
3  Tyr.  959  ;  1  C,  M.  &  R.  266. 

Tenant's  fixtures  of  over  lOZ.  in  value  having 
been  sold  by  the  tenant's  trustee  in  bankruptcy 
to  the  plaintiff,  and  resold  by  him  to  the  defen* 
dant,  who  was  the  landlord  of  the  premises : — 
Held,  that  no  memorandum  of  this  latter  sale 
was  necessary  under  the  Statute  of  Frauds,  it 
being  neither  a  sale  of  an  interest  in  land,  under 
s.  4  of  the  Statute  of  Frauds,  nor  of  goods  and 
chattels,  under  s.  17.  Lee  v.  Oaskell^  1  Q.  B.  D. 
700  ;  45  L.  J.,  Q.  B.  540  ;  34  L.  T.  759  ;  24  W. 
R.  824. 

House  and  Furniture.] — The  plaintiff  agreed 
to  let  a  house  to  the  defendant,  and  to  sell  him 
the  furniture  and  fixtures  therein,  and  to  make 
alterations  and  improvements  in  the  house  ;  and 
the  defendant  agreed  to  take  the  house,  and  to 
pay  for  the  furniture  and  fixtures  and  altera- 
tions : — Held,  an  agreement  relating  to  an  in- 
terest in  land.  Vavghan  v.  Hancock,  3  C.  B. 
766  ;  16  L.  J.,  C.  P.  1  ;  10  Jur.  926. 

And  where  such  an  agreement  was  by  parol : 
— Held,  that  it  could  not  be  severed  so  as  to  make 
the  defendant  liable  to  pay  the  plaintiff  the 
amount  expended  in  repairs.    lb. 

On  the  1st  August,  1843,  D.  became  tenant  to 
the  plaintiff  of  a  house  and  furniture,  for  six 
months  from  the  15th  July  preceding,  under  a 
written  agreement.  On  the  8th  September,  it 
was,  by  a  memorandum,  agreed  that  the  plaintiff 
had  sold  the  house  to  D.,  Die  purchase-money  to 
be  paid  on  the  completion  of  a  good  title.  On 
the  23rd  January,  1844,  the  furniture  was  seised 
by  the  sheriff  under  a  fi.  fa.  ifisued  by  the  defen- 
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dant  agaiust  D.  On  the  8th  February,  D.  sent  to 
the  plaintiff  both  agreements,  and  shortly  after 
consented  to  rescind  the  contract  of  sale.  The 
title  to  the  premises  was  never  completed,  nor 
the  purchase-money  paid  : — Held,  that  the  con- 
tract for  the  sale  of  the  house  and  furniture  was 
entire,  and  that  the  purchase  of  the  former  not 
having  been  completed,  no  property  in  the  furni- 
ture pass^  to  B.  Zany 071  v.  Toogoody  13  M.  & 
W.  27  ;  13  L.  J.,  Ex.  273. 

FnmiBhed  Lodgings.] — ^A  contract  to  let  fur- 
nished lodgings  is  a  contract  for  an  interest  in 
land.  Edge  v.  Strafford,  1  C.  &  J.  391  ;  1  Tyr. 
293  ;  S,  P.y  Inman  v.  Stamp,  1  Stark.  12. 

Board  and  Lodging.] — By  a  parol  agreement 
between  the  plaintiff,  a  boarding-house  keeper, 
and  the  defendant,  the  defendant  agreed  to  pay 
the  plaintiff  for  the  board  and  lodging  of  himself 
and  man,  and  accommodation  for  his  horse,  at 
the  boarding-house,  200Z.  a  year  from  a  fixed  day ; 
the  agreement  to  be  terminable  by  a  quarter's 
notice  on  either  side.  The  plaintiff  having  sued 
the  defendant  for  a  breach  of  the  agreement,  in 
ref  using  to  become  an  inmate  of  the  boarding- 
house  : — Held,  that  though  the  agreement  was 
unwritten,  the  action  was  maintainable,  for  that 
the  contract  was  not  one  for  any  interest  in  or 
concerning  land.  Wright  v.  Stavert,  2  El.  &  El. 
721 ;  29  L.  J.,  Q.  B.  161;  6  Jur.,  N.  S.  867  ;  8 
W.  R.  413. 

Lettor  to  Fnmisli.]— A  contract  by  which  A., 
in  consideration  of  B.  hiring  a  house  of  him, 
agrees  to  send  in  proper  and  necessary  furniture, 
is  not  divisible,  and  since  it  relates  to  an  interest 
in  land,  must  be  in  writing.  Michelin  or  Meclve- 
len  V.  Wallace,  2  N.  &  P.  224  ;  7  A.  &  B.  49. 

Sale  of  Oreenhonie  and  Asrignment  of  Lease.  ] — 
A.,  lessee  for  years  of  premises,  under  a  lease  con- 
taining a  stipulation  that  all  improvements  made 
by  him  were  to  belong  to  the  lessor  at  the  end  of 
the  lease,  except  any  greenhouse  he  might  erect, 
bargained  with  B.  to  assign  the  lease  to  him,  and 
to  sell  him  a  greenhouse  which  he  had  erected, 
and  which  was  affixed  to  the  freehold,  together 
with  the  furniture,  crops  of  fruit,  and  plants 
therein.  B.  was  let  into  possession  of  the  green- 
house and  its  contents,  but  owing  to  a  difficulty 
in  obtaining  the  lessor's  consent,  no  assignment 
was  made  to  him  : — Held,  that  the  contract  was 
an  entire  one  for  the  assignment  of  the  lease  and 
the  sale  of  the  greenhouse,  and  that,  until  the 
lease  was  assigned,  B.  could  not  be  sued  by  A. 
for  the  price  of  the  greenhouse.  Sleddon  v. 
Cmikshanh,  16  M.  &  W.  71  ;  16  L.  J.,  Ex.  61. 

Briokyard  and  Plant.] — By  an  agreement,  not 
in  writing,  it  was  agreed  that  the  plaintiff  should 
take  possession  of  a  brickyard,  which  the  defen- 
dant was  occupying  as  tenant,  and  take  the  plant 
and  bricks  there  at  a  valuation  ;  and  that  the 
defendant  should  pay  up  all  rent  due,  and 
endeavouT  to  induce  the  landlord  to  accept  the 
plaintiff  as  tenant.  The  plaintiff  took  possession 
of  the  brickyard,  and  gave  the  defendant  a  war- 
rant of  attorney  as  security  for  payment  of  the 
sum  at  which  the  bricks  and  plant  were  valued. 
A  distress  was  afterwards  put  in  upon  the  pre- 
mises, and  the  plant  and  bricks  sold  for  rent  due 
from  the  defendant  before  the  agreement ;  and 
the  plaintiff  was  turned  out  of  possession  by  the 


landlord.  In  an  action  by  the  plaintiff  against 
the  defendant,  for  breach  of  the  agreement  to  pay 
up  the  rent : — Held,  that  the  contract  and  con- 
sideration were  each  single  and  entire  ;  that  the 
contract,  taken  in  its  entirety,  was  a  contract  for 
the  sale  of  an  interest  in  lands,  and,  not  being  in 
writing,  was  voidable,  and  that  the  plaintiff, 
therefore,  could  not  sever  and  sue  only  upon  that 
part  which  related  to  the  payment  of  the  rent. 
Hodgson  v.  Johnson,  EL,  Bl.  &  El.  685  ;  28  L.  J., 
Q.  B.  88  ;  6  Jur.,  N.  S.  290. 

Materials  of  Bnilding — Consideration  for  Snr- 
render.] — A  tenant  from  year  to  year  of  a  plot  of 
ground  and  a  cottage  built  on  it,  agreed  to  sur- 
render the  premises  in  consideration  of  being 
permitted  to  pull  down  the  cottage  and  hold  the 
materials  for  his  own  use,  or  of  being  paid  the 
value  of  the  materials  ;  upon  the  faith  of  which 
he  surrendered  the  premises  to  the  landlord : — 
Held,  in  an  action  for  breach  of  the  agreement, 
that  it  required  to  be  in  writing  under  the 
Statute  of  Frauds,  although  the  interest  in  land 
moved,  not  to,  but  from,  the  tenant.  Ronayne  v. 
Slierrard,  11  Ir.  R.,  C.  L.  146. 

To  prooure  Assignment  of  Lease.] — A  contract 
to  procure  for  a  person  the  assignment  of  a  lease 
of  a  house  is  a  contract  of  an  interest  in  or  con- 
cerning land  within  the  Statute  of  Frauds  (29  Car. 
2,  c.  3),  s.  4,  and  must  therefore  be  in  writing, 
although  it  is  made  by  one  who  has  not  the  lease 
himself,  or  any  interest  under  it.  Horsey  v. 
Graham,  5  L.  R.,  C.  P.  295  ;  39  L.  J.,  C.  P.  58  ; 
21  L.  T  539  ;  18  W.  R.  141. 

Where  Contraet  Ezeouted.]— An  agreement  be- 
tween the  plaintiff  and  the  defendant,  that  if  the 
plaintiff,  the  tenant  of  a  farm,  would  surrender 
her  tenancy  to  the  landlord,  and  would  prevail 
on  her  landlord  to  accept  the  defendant  as  his 
tenant  in  the  place  of  the  plaintiff,  he  (the  de- 
fendant) would  pay  the  plaintiff  lOOZ.  as  soon  as 
he  should  become  tenant  of  the  land,  is  a  contract 
relating  to  an  interest  in  land,  and  cannot  be  en- 
forced unless  in  writing,  even  where  the  contract 
is  executed.  Cocking  v.  Ward,  1  C.  B.  858  ;  15 
L.  J.,  C.  P.  246. 

But  after  the  contract  has  been  executed,  a 
parol  admission  by  the  defendant,  that  he  owes 
the  100/.  to  the  plaintiff,  is  evidence  of  money 
due  on  an  account  stated.    lb, 

A  tenant  having  agreed  with  his  landlady  that 
if  she  would  accept  another  for  her  tenant  in  his 
place  (he  being  restrained  from  assigning  the 
lease  without  her  consent),  he  would  pay  her  40/. 
out  of  100/.,  which  he  was  to  receive  for  the 
goodwill,  if  her  consent  was  obtained : — Held, 
that  having  received  the  100/.  from  the  new 
tenant,  who  was  cognizant  of  this  agi-eement,  he 
was  liable  to  the  landlady  for  money  had  and  re- 
ceived for  her  use,  the  consideration  being  exe- 
cuted, and  therefore  the  case  was  taken  out  of  the 
statute,  as  a  contract  for  an  interest  in  land. 
Griffith  V.  Young,  12  East,  513. 

The  plaintiff  and  the  defendant  agreed  by 
word  of  mouth,  that  the  plaintiff  should  pay 
37/.  for  the  interest  of  the  defendant  in  pre- 
mises occupied  by  him  as  a  slaughter-house, 
and  for  the  fixtures ;  the  defendant  to  return  10/. 
if  the  plaintiff  was  refused  a  licence  to  use  the 
premises  as  a  slaughter-house.  The  premises  and 
fixtures  were  transferred  to  the  plaintiff  and  the 
defendant  received  the  37/.     Subsequently  an 
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action  was  bspught  to  recover  10/.  on  an  allega- 
tion that  the  licence  to  use  the  premises  had  been 
refused  to  the  plaintiff.  A  nonsuit  was  directed, 
on  the  ground  that  the  contract  was  for  an 
interest  in  land,  and  was  void  : — Held,  that  the 
contract  being  executed  as  far  as  regarded  the 
land,  and  the  promise  sued  on  relating  wholly  to 
money,  the  plaintiff  might  recover,  thongh  the 
contract  was  not  in  writing.  Qreen  v.  Sodding- 
ton,  7  El.  U.  Bl.  603  ;  3  Jur.,  N.  S.  717. 

A  verbal  agreement  was  made  between  the 
plaintiff  and  defendant,  that,  in  consideration  of 
the  plaintiff  giving  au  to  the  defendant  imme- 
diate possession  of  a  house  which  the  plaintiff 
held  and  occupied  under  an  agreement  h-om  his 
landlord  for  a  seven  years'  lease,  and  of  the  fix- 
tures and  improvements  done  by  the  plaintiff  on 
the  premises,  the  defendant  would  pay  the  plain- 
tiff 100/.  The  landlord  assented  to  the  change  of 
tenants.  The  plaintiff  gave  up  possession  to  the 
defendant,  who  came  in,  ana  was  accepted  as 
tenant,  and  paid  to  the  plaintiff  a  portion  of  the 
100/.  The  plaintiff  brought  an  action  on  the 
contract  to  recover  the  balance  : — Held,  that  this 
was  a  contract  concerning  an  interest  in  land, 
and  that,  as  it  was  not  in  writing,  the  Statute  of 
Frauds  prevented  any  action  being  maintainable 
upon  it,  though  it  had  been  so  far  performed. 
Kelly  V.  WeUter,  12  C.  B.  283  ;  21  L.  J.,  C.  P. 
163  ;  16  Jut.  838. 

Sale  of  Oral  Bargain.]— The  plaintiff  having 
orally  bargained  with  fi.  for  the  sale  of  some 
houses,  sold  the  bargain  to  the  defendant  for  40/.; 
and  £.,  at  the  request  of  the  defendant,  conveyed 
the  premises  to  P.,  who  was  not  a  trustee  for  the 
defendant ;  a  verdict  having  been  found  for  the 
plaintiff  in  an  action  for  the  recovery  of  this  40/., 
the  court  refused  to  enter  a  nonsuit,  which  was 
moved  for  on  the  grounds,  first,  that  the  oral 
bargain  for  the  interest  in  the  houses  could  never 
have  been  enforced,  and  therefore  could  not  form 
the  consideration  of  an  assumpsit ;  and,  secondly, 
that  the  house  had  never  been  conveyed  to  the 
defendant.     Seaman  v.  Pricey  2  Bing.  437  ;  1  C. 

6  P.  586  ;  10  Moore,  34. 

To  give  up  PogMBtion.] — Where  A.,  being 
possessed  of  a  messuage  and  premises  for  the 
residue  of  a  term  of  years,  a^eed  with  K  to 
relinquish  possession  to  him.  and  to  suffer  him 
to  become  tenant  of  the  premises  for  the  residue 
of  the  term,  in  consideration  of  B.'s  paying  a 
sum  of  money  towards  completing  certain  re- 
pairs of  the  premises : — Held,  that  this  was 
an  agreement  relating  to  the  sale  of  an  interest 
in  land.     Bxdtermere  v.  Hayes,  6  M.  &  W.  456  ; 

7  D.  P.  C.  489. 


Profits  of  Living.] — A  clergyman  entered  into 
an  agreement  to  permit  the  profits  of  his  living 
to  be  received  by  a  third  person,  for  the  purpose 
of  the  surplus  (after  paying  a  competent  stipend 
to  a  curate  to  serve  the  church)  being  applied  in 
liquidation  of  his  debts  : — Held,  that  such  an 
agreement,  signed  by  the  creditors  only,  and  not 
by  the  debtor,  or  any  person  thereunto  by  him 
lawfully  authorized,  does  not  amount  to  such  a 
substitution  of  a  new  agreement  in  the  place  of 
an  old  contract  as  to  operate  as  a  bar  to  an 
action  at  the  suit  of  the  creditor  who  has  signed 
it ;  it  being  a  contract  for  an  interest  in  or  con- 
cerning   lands,    tenements,    or    hereditaments, 


within  the  statute.    Alch  in  v.  Hojfltitu,  4  M.  & 
Scott,  615  ;  1  Bing.  N.  C.  99. 

Xilk  Bmliieu.] — ^A.,  a  yearly  tenant  of  pre- 
mises, on  which  he  carried  on  the  business  of  a 
milkman,  agreed  with  B.  to  sell  such  business, 
and  to  give  up  possession  of  the  premises  to  B., 
who  was  to  be  allowed  by  A.  to  occupy  the 
same  : — Held,  that  the  agreement  related  to  an 
interest  in  land,  and  was  therefore  required  to 
be  in  writing.  Smart  v.  Harding ,  15  C.  B.  652 ; 
24  L.  J.,  C.  P.  76  ;  1  Jur.,  N.  S.  311. 

Shares  in  Xine.] — A  contract  for  the  sale  of 
shares  in  a  mining  company,  conducted  on  the 
cost-book  principle,  is  not  a  contract  for  the 
sale  of  land  or  an  interest  in  land.  Wattrm,  v. 
Svratley,  10  Ex.  222  ;  24  L.  J.,  Ex.  53  ;  S.  P., 
Powell  V.  Jeggop,  18  C.  B.  336 ;  25  L.  J.,  C.  P. 
199,  and  Walker  v.  Bartlett,  18  C.  B.  845  ;  2 
Jur.,  N.  S.  643— Ex.  Ch. 

An  agreement  to  become  partners  In  a  colliery 
which  was  to  be  demised  upon  royalties,  and  the 
royalties  to  be  divided  in  certain  proportions,  is 
an  interest  in  land,  and  must  bs  in  writing, 
signed  by  the  parties.  Caddick  v.  Skidmore,  3 
Jur.,  N.S.I  185. 

C.  and  W.  and  M.  were  partners  in  working  a 
colliery,  of  which  they  were  the  lessees  under  an 
agreement  for  a  lease  from  the  freeholder,  and  of 
which  P.  was  the  manager,  at  a  salary  of  1/. 
a- week.  The  concern  being  in  want  of  money, 
W.,  M.  and  P.  borrowed  of  a  bank,  on  their 
joint  note,  money  to  pay  the  colliers'  wages,  on 
which  note  P.  was  afterwards  sued,  and  judg- 
ment obtained  against  him,  and  he  was  also 
summoned  by  the  colliers  for  wages,  which  1^ 
was  adjudged  by  the  magistrates  to  pay.  At  a 
meeting  subsequently  held  to  consider  the  best 
means  of  forming  a  limited  liability  company, 
at  which  C.  and  P.  and  also  W.  and  M.  were 
present,  C.  refused  to  join  the  company  unless 
P.  retired  from  all  connexion  with  it,  when  it 
was  agreed,  by  all  present,  that  60/.  should  be 
paid  to  P.  "  for  any  interest  he  might  have,  and 
for  his  services  rendered  in  working  the  colliery." 
P.  sued  C,  together  with  W.  and  M.,  for  breach 
of  their  promise  to  pay  him  the  60/.  :— Held, 
first,  that  the  interest  of  P.  in  the  colliery  was 
not  an  interest  in  or  concerning  land,  and  that 
therefore  the  agreement  for  a  breach  of  which 
the  claim  was  brought  need  not  be  in  writing ; 
and,  secondly,  that  as  manager,  P.  might  be 
liable  to  be  sued  by  creditors  and  workmen,  and 
in  various  ways,  and  so  had  an  interest  the 
giving  up  of  which  formed  a  good  consideration 
for  the  promise.  Cheadle  v.  Proctor,  19  L.  T. 
289. 

EaUway  Shares.]— By  a  railway  act,  it  was 
declared  that  the  shares  in  the  undertaking,  or 
the  joint  stock  or  funds  of  the  company,  should 
to  all  intents  and  purposes  be  deemed  personal 
estate,  and  be  transmissible  as  such,  and  should 
not  be  of  the  nature  of  real  property : — Held, 
that  the  shares  of  individual  proprietors  were 
not  an  interest  in  land,  and,  therefore,  might  be 
sold  by  verbal  contract.  Beadley  v.  JIold4' 
woHh,  3  M.  &  W.  422. 

Loan  to  be  Paid  out  of  Bents.]— -A  customer, 
in  July,  borrowed  200/.  from  his  bankers  upon 
the  terms  of  a  verbal  agreement  that  the  loan 
should  be  repaid  out  of  the  rent  of  a  farm  which 
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would  become  due  to  him  at  Michaelmas.  The 
mouey  was  aUvanced  bj  the  bankers,  and  the 
customer  then  gave  them  a  letter  addressed  by 
him  to  the  tenant  of  the  farm,  by  which  he 
authorized  and  requested  the  tenant,  when  his 
Michaelmas  rent  became  due,  to  pay  200Z.  to  the 
bankers.  The  letter  contained  no  reference  to 
the  loan,  and  did  not  shew  that  any  considera- 
tion had  been  given  for  the  authority.  The 
bankers  sent  the  letter  to  the  tenant.  The  cus- 
tomer was  adjudicated  a  bankrupt  upon  an  act 
of  bankruptcy  committed  in  August : — Held, 
that  as  the  rent  was  an  interest  in  land,  the 
agreement  was  one  which,  by  virtue  of  s.  4  of 
the  Statute  of  Frauds,  could  not  be  proved  by 
parol  evidence,  and  that  therefore  the  letter 
could  alone  be  looked  at.  And  that  the  letter 
amounted  only  to  a  revocable  authority  to  pay 
the  rent  to  the  bankers,  and  that  it  was  revoked 
by  the  bankruptcy.  Hall^  Ex  part e^  Whiting^ 
In  re,  10«Ch.  D.  615  ;  48  L.  J.,  Bk.  79  ;  40  L.  T. 
179  ;  27  W.  R.  386— C.  A. 

ITse  of  Docks.] — A  corporation,  being  the  owner 
of  a  graving-dock,  issued  regulations  for  its  use, 
viz.,  that  the  dock  would  "  be  let  to  parties  requir- 
ing the  same  for  the  repair  of  vessels  "  at  certain 
rates  ;  that  a  book  would  be  kept  by  the  borough 
treasurer  for  the  entering  of  the  names  of  veqpcls 
intended  for  repair,  and  that  as  far  as  practicable 
priority  would  be  given  to  vessels  in  the  order 
of  entry.  A  sum  of  three  guineas  was  to  be  paid 
to  the  borough  treasurer  on  entering  each  vessel, 
which  "  entrance  money,  and  the  right  of  turn 
for  the  use  of  the  dock,"  were  to  be  forfeited  if 
the  vessel  did  not  take  her  turn  at  the  specified 
time  ;  and  the  corporation  was  to  have  a  lien  for 
dockage  upon  the  vessel,  with  a  power  to  detain 
the  vessel  for  the  same.  In  an  action  by  a  ship- 
owner against  the  corporation  for  not  allowing 
his  vessel,  for  which  the  entrance  fee  had  been 
paid,  to  enter  such  dock  in  her  turn,  according 
to  these  regulations  : — Held,  that  the  contract 
for  the  use  of  the. dock  did  not  amount  to  an 
interest  in  land  within  the  4th  section  of  the 
Statute  of  Frauds,  and  that  it  did  not  require  tb 
be  under  seal.  Welh  v.  Xinggton-nmm-IIvll 
f Mayor),  10  L.  R.,  C.  P.  402  ;  44  L.  J.,  C.  P.  257  ; 
32  L.  T.  615  ;  23  W.  R.  662. 

Alteration  by  Parol  Agreement.]  —The  plain- 
tiffs agreed  in  writing  with  the  defendant  to  let 
him  a  public-house  from  year  to  year,  with  an 
option  for  him  to  call  on  them  to  grant  him  a 
lease  for  twenty-eight  years,  and  a  stipulation 
that  if  he  sold  such  lease  for  more  than  1,200^. 
he  should  give  the  plaintiffs  half  the  difference. 
The  plaintiffs  subsequently  granted  him  a  lease 
differing  from  that  agreed  to  be  granted  in  the 
following  particulars  :— It  was  for  thirty-two 
years  instead  of  twenty-eight.  The  rent  was 
105^.  instead  of  100/.  The  premium  was  800/. 
instead  of  1,200/.  There  was  no  covenant,  as 
had  been  agreed,  against  assignment  without  the 
lessors'  consent,  nor  binding  the  lessee  to  take 
his  beer  of  the  plaintiffs.  Some  other  covenants 
burthensome  on  the  defendant  which  had  been 
forced  for  were  omitted.  These  alterations  were 
arranged  by  parol  only.  The  defendant  sold 
the  lease  for  2,600/.  The  plaintiffs  sued  upon 
the  agreement  for  half  the  difference  between 
that  sum  and  1,200/.  The  jury  found  that  the 
stipulation  as  to  dividing  the  surplus  remained 
in  force  or  was  renewed  : — Held,  that  the  effect 


of  the  alteration  of  the  original  terms  agreed 
upon  between  the  parties  was  that  the  old  agree- 
ment was  dissolved,  and  a  new  one  made  incor- 
porating such  parts  of  the  old  agreement  as  the 
parties  did  not  choose  to  alter  ;  and  that  as  such 
new  agreement  related  to  land,  and  was  not  in 
writing  within  the  4th  section  of  the  Statute  of 
Frauds,  it  could  not  be  enforced  by  action. 
Sanderson  v.  Graves,  10  L.  R.,  Ex.  234  ;  44  L.  J., 
Ex.  210 ;  33  L.  T.  269  ;  23  W.  R.  797. 

Waiver.] — ^A.  agreed  to  assign  a  lease  to  B., 
and  to  deliver  possession  by  the  3rd  May ;  and 
undertook  that  he  had  lawful  right  to  assign. 
This  contract  was  in  writing.  Neither  party 
was  ready  to  carry  the  agreement  into  effect  on 
the  3rd  May,  and  thereupon  it  was  agreed  by 
parol,  that  another  day  should  be  substituted  in 
its  place : — Held,  that  this  parol  waiver  was 
void,  being  in  contravention  of  the  Statute  of 
Frauds.  Stowell  v.  Jtobinson,  3  Ring.  N.  C. 
928  ;  6  Scott,  196  ;  3  Hodges,  197. 

An  agreement  to  grant  a  lease  of  lands,  that 
all  straw,  kc,  on  the  lands  on  taking  possession 
should  be  valued  by  two  persons  to  be  respec- 
tively named  by  the  contracting  parties ;  that 
on  execution  of  the  lease  a  counterpart  should 
be  executed  ;  and  that  either  of  the  contracting 
parties  making  default  in  performance  should 
forfeit  300/.,  is  an  entire  agreement  relating  to 
an  interest  in  lands,  and  necessarily  in  writing, 
and  a  part  of  it  cannot  be  verbally  waived,  even 
supposing  such  part  to  have  been,  if  standing  by 
itself,  an  agreement  not  required  to  be  in  writ- 
ing. Uartey  v.  GrahJiam,  5  A.  &  £.  61 ;  6  N. 
&  M.  154  ;  2  H.  &  W.  146. 


Title  to  Lots.] — A.  contracted  in  writing 


to  sell  B.  several  lots  of  land,  and  to  make  a 
good  title  to  them,  and  a  deposit  was  paid.  It 
was  afterwards  discovered  that  a  good  title  could 
not  be  made  to  one  of  the  lots,  and  it  was  then 
verbally  agreed  between  the  parties  that  the 
vendee  should  waive  the  title  as  to  that  lot. 
The  vendor  delivered  possession  of  the  whole 
of  the  lots  to  the  vendee,  which  he  ac- 
cepted. In  an  action  brought  by  the  vendor  to 
recover  the  remainder  of  the  purchase-money, 
the  declaration  stated  that  the  defendant  agreed 
to  deduce  a  good  title  to  all  the  lots  except  one, 
and  that  the  vendee  discharged  and  exonerated 
him  from  making  out  a  good  title  to  that  lot, 
and  waived  his  right  to  require  the  same : — 
Held,  that  oral  testimony  was  not  admissible  to 
shew  the  waiver  of  the  vendee's  right  to  a  good 
title  as  to  that  lot,  inasmuch  as  the  effect  of 
such  waiver  was  to  substitute  a  different  con- 
tract for  the  one  in  writing ;  and  by  the  Statute 
of  Frauds,  in  every  action  brought  to  charge  a 
person  on  a  contract  for  the  sale  of  lands,  the 
agreement  must  be  in  writing.  Goss  v.  Kvgent 
CLord),  6  B.  &  Ad.  58 ;  2  N.  &  M.  28. 

Beoited  Agreement.] — In  an  action  by  vendee 
against  vendor,  he  produced  an  agreement,  made 
as  follows :  "  Mr.  H.  having  agreed  to  purchase 
of  Mr.  B.  two  leasehold  houses,  Mr.  B.  hereby 
agrees  to  paper,  &c.,  Mr.  H.  to  pay,  &c.,  at  the 
time  of  the  conveyance,"  ice. : — Held,  that  the 
agreement  to  purchase,  though  recited  as  an 
existing  agreement,  was  to  be  considered  as 
forming  part  of  the  agreement  produced.  ITaU 
V.  Betty,  4  M.  &  G.  410 ;  6  Scott,  N.  R.  508. 


808 


VENDOR  AND   VVRCHA8EB.— The  Contract. 


804 


Breaeh— PromiM  to  Pay  Expentes.] — Where 
a  plaintiff  sued  for  breach  of  an  agreement, 
which  was  void,  being  for  an  interest  in  land, 
and  not  being  in  writing : — Held,  that  he  might 
recover  on  the  count  for  an  account  stated, 
having  proved  a  distinct  promise  of  the  defen- 
dant's to  pay  plaintiff  the  expenses  he  had  been 
put  to  in  consequence  of  the  breach  of  agree- 
ment. tSea/ffl  V.  Deane^  4  Bing.  459  ;  1  M.  &  P. 
227  ;  3  C.  &  P.  170. 

In  an  action  to  recover  the  expenses  incurred 
by  the  plaintiff  in  investigating  the  defendant's 
title  to  mortgage  lands,  upon  the  ground  that 
his  title  had  turned  out  to  be  defective,  the 
declaration  stated  that,  in  consideration  that  the 
plaintiff  would  advance  2,000/.  upon  the  secu- 
rity of  a  mortgage  of  the  land,  upon  the  de- 
fendant's making  out  a  good  title  to  mortgage 
the  lands  to  the  plaintiff,  the  defendant  promised 
the  plaintiff  to  pay  him  the  expenses  to  which 
he  might  be  subjected  in  case  the  loan  should  go 
off  by  reason  of  the  defendant  changing  his 
views,  or  of  the  defectiveness  of  the  defendant's 
title  : — Held,  that  this  agreement  was  not  within 
8.  4  of  the  Statute  of  Frauds.  Jvaliet  v.  White, 
6  Ex.  873  ;  21  L.  J.,  Ex.  266. 


o.  Sufficiency  of  Note  or  Memorandnni. 

Deieription  of  Sabjeot-Matter.] — One  of  three 
trustees,  acting  as  if  absolute  owner,  entered  into 
a  contract  to  sell  the  entirety  of  a  freehold  pro- 
perty (in  one-fifth  part  of  which  he  had  a  bene- 
ficial interest),  describing  the  property  as  "  The 
Jolly  Sailor,  offices,"  &c.  The  other  trustees, 
afterwaids,  refused  to  concur  in  the  sale.  The 
vendee  having  brought  an  action  for  specific 
performance  of  the  contract : — Held,  that  the 
subject-matter  of  the  contract  was  sufficiently 
defined,  as  the  vagueness  (if  any)  about  the 
meaning  of  the  words  "Jolly  Sailor,  offices,"  &c., 
might  be  removed  by  an  inquiry  at  chambers. 
Xaylor  v.  Giwdall,  47  L.  J.,  Ch.  63  ;  37  L.  T.  422  ; 
26  W.  R.  162. 

Drainage  commissioners  agreed  to  sell  a  pro- 
perty to  D.  The  contract  did  not  refer  to  any 
plan,  but  the  agent  who  signed  it  for  the  parties 
signed  at  the  same  time  the  following  memoran- 
dum written  upon  a  plan  of  the  property : — 
"  Plan  of  property  sold  to  and  purchasid  by  D. 
22nd  Oct.  1874.  N.B.— The  property  included 
in  the  purchase  is  edged  with  red  colour : " — 
Held,  that  the  plan  was  sufficiently  incorporated, 
and  that  the  description  in  the  contract  was 
controlled  by  it.  Netic  Valley  Drainage  Coni- 
misHimers  v.  Dunkley,  4  Ch.  D.  1 — C.  A, 

An  agreement  was  in  the  following  words  : — 
"  Mr.  M.  agrees  to  pay  625Z.  for  the  cottage  and 
stables, — Mr.  G.  paying  the  expenses  of  the  lease 
held  by  Mr.  S. ": — Held,  that  as  the  agreement 
did  not  describe  the  subject-matter  of  the  con- 
tract with  sufficient  certaintv,  the  contract  was 
void.  Cox  V.  Middlettm,  2  Drew.  209  ;  2  Eq.  R. 
631  ;  23  L.  J.,  Ch,  618. 


AdmUsion  of  Parol  Evidence  to  Explain.] 


— A  vendor  of  leasehold  premises  wrote  a  letter 
to  her  solicitor  stating :  •'  I  have  closed  with  Mr. 
"W.  for  this  place  : " — Held,  a  sufficient  memo- 
randum in  writing  within  the  Statute  of  Frauds, 
and  that  parol  evidence  was  admissible  to  shew 
what  "  this  place  "  was.  Waldvan  v.  Jacobs  6  Ir. 
B.,  Eq.  131, 


What  Boenmanti  Inoorperated.l~The 

plaintiff  claimed  specific  performance  of  a  con- 
tract to  purchase  a  hpuae  and  premises  sold 
by  auction.  After  the  sale  the  auctioneer 
signed  the  following  memorandum  at  the  foot 
of  the  conditions  :  "  The  property  duly  sold  to 
A.  Shardlow,  butcher,  Pinxton,  and  deposit  paid 
at  close  of  sale,"  and  he  also  signed  this  receipt : 
*•  Pinxton,  March  29th,  1880.  Received  of  A. 
Shardlow  the  sum  of  21  /.  as  deposit  on  property 
purchased  at  420/.  at  Sun  Inn,  Pinxton,  on  the 
above  date.  Mr.  G.  Cotterell,  owner."  The 
Statute  of  Frauds  was  set  up  in  defence.  The 
conditions  contained  no  description  of  the  pro- 
perty sold,  but  posters  had  been  pat  up  de- 
scribing the  property  to  be  sold  on  the  29th  of 
March  at  the  Sun  Inn  : — Held,  that  the  word 
" purchased"  was  enough  to  connect  the  receipt 
with  the  conditions  of  sale,  though  not  with  the 
poster ;  and  that  the  description  in  the  receipt  and 
conditions  was  sufficient  to  satisfy  the  Statute  of 
Frauds.  Shardlow  v.  Cotterell,  20  Ch.  D.  90 ; 
51  L.  J.,  Ch.  353  ;  45  L.  T.  572  ;  30  W.  R.  143— 
C.  A. 

When  a  memorandum,  signed  by  the  parties 

charged,  refers  to  another  document  in  writing, 

it  maybe  proved  by  parol  evidence  that  a  certain 

document  is  the  one   referred  to.    Morris   v. 

Wilmm,  5  Jur.,  N.  S.  168. 

A  paper  was  signed  by  a  duly-authorized 
agent ;  it  contained  an  agreement  to  do  a  certain 
thing,  but  not  any  explanation  of  the  necessary 
detailB  ;  but  it  referred  to  another  paper,  which 
did  contain  them : — Held,  that  the  two  might  be 
connected  together,  by  parol  .evidence,  so  as  to 
constRute  an  agreement  sufficient  within  the 
Statute  of  Frauds.  Jiidgway  v.  WJiarton,  6 
H.  L.  Cas.  238  ;  24  L.  J.,  Ch.  46. 

Ui)on  a  sale  of  lands  by  auction,  a  written 
contract,  indorsed  on  the  conditions  of  sale,  was 
signed  by  the  purchaser  only  :  letters  were  sub- 
sequently written  by  the  vendor  to  the  pur- 
chaser's attorney,  distinctly  referring  to  the 
contract,  and  insisting  upod  the  completion  of 
the  purchase  : — Held,  that  this  contract  and  the 
letters  together  constituted  a  sufficient  note  or 
memorandum,  to  enable  the  vendee  to  sue  Dm 
vendor  for  the  expenses  of  investigating  the  title» 
upon  such  title  oeing  found  defective.  Dobell 
V.  Uutchiiuton,  5  N.  &  M.  251  ;  3  A.  &  B.  356  ;  1 
H.  &  W.  394. 

Varying  by  Conditions  of  Sale.]— Condi- 
tions of  sale,  referred  to  in  a  proposal  for  a  con- 
tract of  sale,  cannot  avail  to  modify  the  contract, 
so  far  as  to  vary  the  very  subject-matter  of 
the  contract.  JSvaiu  v.  Robins,  31  L.  J.,  Ex. 
465  ;  8  Jur.,  N.  S.  846  ;  6  L.  T.  897  ;  10  W.  R. 
776. 

Therefore,  when  a  handbill  announced  the 
sale  of  freehold  ground  rents,  and  referred  to 
certain  conditions  of  sa^e,  by  which  it  appeared 
that  part  of  the  rent  offered  was  a  sum  in  gross 
paid  in  consideration  of  a  right  of  user  of  a 
pleasure-ground,  one  who  closed  with  the  offer 
in  the  handbill  was  allowed  to  rescind  the  con- 
tract, and  recover  back  his  deposit.    lb. 

Duration  of  Term— Leaseholds. ]— A  letter,  by 
the  owner  of  premises,  saying,  "  I  agree  to  let  A. 
the  stables  in  Gore-lane  for  the  same  rent,  and 
subject  to  the  same  conditions  that  I  hold  them 
myself,"  though  accepted  in  writing  by  A.,  is  not 
a  sufficient  contract  in  writing  to  be  binding,  as 
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it  does  not  state  the  doration  of  the  term  for 
which  the  premises  were  let.  Fitzmaurice  v. 
Bayley,  8  Bl.  &  Bl.  644  ;  27  L.  J.,  Q.  B.  143  ;  4 
Jor.,  N.  S.  560.  Affirmed  in  Dom.  Proc.,  9  H.  L. 
Cas.  78  ;  6  Jur.,  N.  S.  1215  ;  8  W.  R.  750. 

An  executory  agreement  for  a  lease  does  not 
satisfy  the  Statute  of  Frauds,  unless  it  can  be 
collected  from  it  what  day  the  term  is  to  beg^n, 
and  there  is  no  inference  that  the  term  is  to 
commence  from  the  date  of  the  f^reement  in 
the  absence  of  language  pointing  to  that  con- 
clusion. Jaques  v.  Millar  (6  Ch.  D.  153)  over- 
ruled. Marshall  v.  Bcrridge,  19  Ch.  D.  253  ;  51 
L.  J.,  Ch.  329  ;  45  L.  T.  599  ;  30  W.  R.  93  ;  46 
J.  P.  279— C.  A. 


Sale  of  Medical  Practiee.]— The  plaintiff 


wishing  to  sell  a  medical  practice,  with  the  lease  of 
the  house  where  it  was  carried  on,  placed  it  on  the 
books  of  a  medical  agent.  This  1^  to  negotiations 
with  the  defendant.  The  premiums  asked  for  the 
practice  and  for  the  lease  were  stated  in  a  letter 
from  the  agent  to  the  defendant,  but  no  time 
for  completing  the  purchase  was  mentioned. 
The  defendant  replied  in  a  letter  to  the  agent 
accepting  the  terms  offered,  and  adding  that  he 
should  be  ready  to  pay  the  deposit-money  "on 
receipt  of  corrected  agreement,"  and  at  the  same 
time  he  wrote  to  the  plaintiff  personally,  also 
accepting  the  terms  offered,  and  adding,  "  1  shall 
trust  to  you  to  give  me  the  best  introduction 
you  can,  durine^  three  months  and  afterwards,  if 
necessary."  The  plaintiff  replied,  thanking  the 
defendant  for  acceding  to  his  terms,  and  saying 
that  "  it  would  be  his  aim  as  well  as  his  duty 
to  give  him  an  effectual  introduction  to  his 
patients."  A  formal  agreement  was  drawn  up, 
but  never  signed,  and  after  some  further  corre- 
spondence the  defendant  refused  to  complete  the 
purchase  : — Held,  that  inasmuch  as  the  time  for 
the  commencement  of  the  purchase  was  left 
uncertain,  and  the  stipulation  as  to  the  three 
months*  introduction  was  not  agreed  to,  and  as 
the  parties  contemplated  a  formal  agreement, 
there  was  no  binding  contract  between  the 
parlies,  and  the  action  was  dismissed.  May  v. 
Tlumson,  20  Ch.  D.  706 ;  61  L.  J.,  Ch.  917  ;  47 
L.  T.  295— C.  A. 

Parties — ^ITamet  or  Description.]— In  order  to 
satisfy  the  requirements  of  the  Statute  of  Frauds, 
the  note  or  memorandum  of  an  agreement  for 
the  sale  of  real  estate  must  contain  either  the 
names  of  the  contracting  parties  or  such  a 
description  of  them  that  there  cannot  be  any 
fair  dispute  as  to  their  identity.  Potter  v. 
Duffield,  18  L.  R.,  Eq.  4  ;  43  L.  J.,  Ch.  472  ;  22 
W.  R.  585. 


"Vendor."]— The  term  " vendor "  is  not 


of  itself  a  sufficient  description  of  one  of  the  con- 
tracting parties.    Ih. 

Real  estate  was  put  up  for  sale  under  parti- 
culars and  conditions  of  sale  which  did  not  dis- 
close the  vendor's  name,  but  stated  that  B.  was 
the  auctioneer.  The  purchaser  of  one  of  the  lots 
signed  a  memorandum  acknowledging  his  pur- 
chase ;  and  B.  signed  at  the  foot  of  this  memo- 
randum another  in  these  terms,  "  Confirmed  on 
behalf  of  the  vendor.  B."  : — Held,  that  the 
memorandum  did  not  sufficiently  shew  who  the 
yendor  was.    Ih. 

An  agreement  for  the  sale  of  real  estate  did 
not  disclose  the  name  of  the  vendors,  bat  it  ap- 


peared therefrom  that  the  vendors  were  a  com- 
pany in  possession  of  the  property  offered  for 
sale,  and  that  they  had  carried  on  operations 
thereon :— Held,  that  the  vendors  were  suffi- 
ciently described  to  satisfy  the  Statute  of 
Frauds.  Cvmmim  v.  Scott,  20  L.  R.,  Eq.  11  ;  44 
L.  J.,  Ch.  563  ;  32  L.  T.  420  ;  23  W.  R.  498. 

T.  signed  a  contract  for  the  purchase  of  a 
leasehold  shop  from  "  the  vendor,"  subject  to 
particulars  aud  conditions ;  and  the  auctioneer 
signed  as  "agent  for  the  vendor."  T.  paid  a 
deposit,  and  the  vendor's  solicitor  forwarded  to 
his  solicitors  an  abstract  of  title,  and  in  reply 
they  wrote :  "  without  prejudice  to  any  question 
which  may  arise  as  to  the  contract  of  purchase 
herein,  we  beg  to  name  Tuesday  next  to  examine 
abstract  of  title,  with  deeds,  &c."  And  after 
examining  the  abstract  they  forwarded  requisi- 
tions, writing  at  the  foot  of  them,  "  The  above 
requisitions  are  made  without  prejudice  to  any 
question  which  may  arise  as  to  the  contract  for 
the  purchase  of  the  premises."  T.  subsequently 
repudiated  the  contract,  on  the  ground  that  the 
contract  did  not  disclose  the  name  of  the  vendor, 
and  brought  an  action  to  recover  the  deposit : — 
Held,  without  deciding  whether  the  memorandum 
was  insufficient  under  the  Statute  of  Frauds,  that 
he  could  not  recover,  having  chosen,  knowing 
that  the  vendor's  name  did  not  appear  in  the 
memorandum,  to  pay  the  deposit  and  receive  the 
abstract  of  title  ;  and  that  the  expression  in  the 
correspondence  "  without  prejudice  to  any  ques- 
tion which  may  arise  as  to  the  contract  of  pur- 
chase," could  not  have  been  meant  or  understood 
as  referring  to  the  validity  of  the  contract. 
Thomas  v.  Brown,  1  Q.  B.  D.  714  ;  45  L.  J., 
Q.  B.  811  ;  35  L.  T.  237  ;  24  W.  R.  821. 


"  The  Proprietor."]— On  the  sale  of  real 


estate  by  auction  the  particulars  stated  that  the 
property  was  put  up  for  sale  by  "the  pro- 
prietor." No  further  description  of  the  vendor 
was  given  in  the  particulars  or  conditions.  The 
auctioneer  signed  a  memorandum  in  his  own 
name,  by  which  he  agreed  "  that  the  vendor  on 
his  part  should  in  all  respects  fulfil  the  condi- 
tions of  sale  mentioned  in  the  particulars."  On 
a  bill  for  specific  performance  by  the  purchaser : 
— Held,  that  on  the  particulars  and  memo- 
randum there  was  a  sufficient  description  of 
the  vendor  within  the  4th  section  of  the  Statute 
of  Frauds.  Sale  y.  Lambert,  18  L.  R.,  Eq.  1  ;  43 
L.  J.,  Ch.  470  ;  22  W.  R.  478. 

An  estate  was  offered  for  sale  in  lots  shewn 
upon  a  plan  on  which  various  conditions  were 
printed,  one  of  which  was  that  each  purchaser 
would  be  required  to  sign  a  contract  embodying 
the  conditions,  and  providing  for  the  completion 
of  the  purchase  at  the  expiration  of  a  period  of 
not  more  than  two  months  from  the  date  of  the 
contract.  M.  made  a  verbal  offer  to  W.,  the 
agent  of  the  owners,  to  purchase  certain  lots  for 
1,000^.  W.  informed  him  that  he  must  purchase 
subject  to  the  conditions,  and  promised  to  lay  his 
offer  before  the  proprietors.  Shortly  afterwards 
W.  wrote  to  M.  saying  that  the  "proprietors" 
accepted  his  offer  to  purchase  the  specified  lots 
for  1,0002.,  subject  to  the  conditions  on  the  plan, 
and  that  he  had  requested  the  solicitors  to  for- 
ward to  M.  the  agreement  for  purchase.  M. 
replied  by  letter  that  his  offer  had  better  be  re- 
considered unless  he  was  left  at  liberty  to  build 
or  not  as  he  pleased.  W.  replied  by  letter  that 
the  acceptance  by  the  proprietors  was  not  condi- 
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tional,  and  that  M.  woald  be  at  liberty  to  build 
or  not.  The  contract  was  8ent  to  M.,  bnt  he 
refused  to  sign  it,  or  to  proceed  with  the  pur- 
chase : — Held,  that  the  word  **  proprietors  "  was 
sufficient  to  identify  the  vendors  within  the 
Statute  of  Frauds,  and  that  specific  performance 
must  be  decreed.  Rossiter  v.  Miller,  5  Ch.  D. 
648  ;  46  L.  J.,  Ch.  228  ;  36  L.  T.  304  ;  25  W.  R. 
890.  Affirmed  in  H.  L.,  3  App.  Cas.  1124  ;  48 
L.  J.,  Ch.  10  ;  39  L.  T.  173  ;  26  W.  R.  866. 


Vendor  dMeribed  ai  **Tnutee  Belling 


nnder  Tmet  for  Sale."] — A  contract  for  the 
sale  of  land  in  which  the  vendor  is  not  named, 
but  is  stated  to  be  "a  trustee  selling  under  a 
trust  for  sale,"  is  sufficient  within  the  Statute  of 
Frauds.  Catling  v.  King,  5  Ch.  D.  660;  46 
L.  J.,  Ch.  384  ;•  36  L.  T.  526 ;  26  W.  R.  550— 
C.  A. 


<*  Legal  Personal  BepresentatiTe.*']— In 


conditions  of  sale  the  vendor  was  described  as 
"  legal  personal  representative  of  L.  D."  At  the 
date  of  the  contract  the  vendor  was  not  L.  D.'s 
legal  personal  representative ;  there  was  no 
person  filling  that  character.  But  the  vendor 
was  the  only  person  in  a  position  to  become 
"  legal  personal  representative,"  and  he  subse- 
quently took  out  letters  of  administration  to 
L.  D.'s  estate.  The  purchaser  objected  to  the 
title  on  this  ground  : — Held,  that  the  objection 
failed ;  that  the  latent  ambiguity  being  raised 
by  parol  evidence  could  be  got  rid  of  by 
parol  evidence,  and  that  there  was  a  valid  con- 
tract.    Towle  V.  Tophavi,  37  L.  T.  308. 

Reference    to    Abstract   to    Cnre    De- 


fect in  Contract.] — Conditions  of  sale  stated 
that  the  vendors  were  trustees,  but  did  not 
name  or  otherwise  describe  them.  The  contract 
of  sale  was  signed  by  the  purchaser's  agent,  and 
confirmed  by  the  auctioneers,  as  agents  for  the 
vendors.  An  abstract  was  delivered  to  the 
purchaser  in  titled  with  the  names  of  the  ven- 
dors, and  the  purchaser's  requisitions  w^ere 
headed  with  the  vendors'  names.  On  an  objec- 
tion that  the  vendors  were  not  named  in  the  par- 
ticulars or  conditions  of  sale,  or  in  the  contract 
signed  on  behalf  of  the  purchaser  by  his  agent : 
— Held,  that  the  abstract  might  be  referred  to 
for  the  purpose  of  curing  the  defect  in  the  con- 
tract. Bourdillon  v.  Collint,  24  L.  T.  344  ;  19 
W.  R.  656. 


Correspondence.] — Plaintiff  was  the  lessee 


of  vaults  in  the  city  of  London  under  a  lease 
granted  by  the  Mayor  and  Corporation  of 
London  and  the  Mercers'  Company.  The  de- 
fendant company  entered  into  a  negotiation  for 
the  purchase  of  the  lease.  The  secretary  of  the 
company  wrote  to  the  house  agents  acting  for 
the  plaintiff  a  letter  in  which  he  said  that  the 
directors  thereby  offered  to  purchase  the  vaults 
for  2,600/.  cash,  and  to  take  over  a  mortgage  for 
3,600/.  on  the  lease,  these  terms  to  include  the 
lease,  goodwill,  fixtures,  &c.  The  house  agents 
answered  as  follows  :  **  In  reply  to  your  letter  of 
the  7th  inst.  we  are  now  instructed  to  accept 
the  offer  therein  contained,  and  will  forward 
contract  as  soon  as  we  obtain  it  from  the  soli- 
citor." Differences  subsequently  arose  respect- 
ing the  time  when  possession  should  be  given, 
and  eventually  the  plaintiff  brought  an  action 
against  the  defendants  claiming  damages  for 


breach  of  contract : — Held,  that  no  binding  con- 
tract had  been  entered  into,  because  the  name  of 
the  vendor  had  not  been  disclosed  or  a  sufficient 
description  given  so  as  to  satisfy  the  Statute  of 
Frauds.  Dmniton  v.  People's  Cafi  Company, 
45  L.  T.  187— C.  A. 

Where  a  memorandum  of  agreement  did  not 
contain  the  name  of  the  vendor,  but  his  name 
was  referred  to  in  a  subsequent  letter  written 
by  the  purchaser  : — Held,  that  this  was  a  suffi- 
cient reference  within  the  Statute  of  Frauds. 
Warner  v.  WilUngton,  3  Drew.  523 ;  26  L.  J., 
Ch.  662  ;  2  Jur.,  N.  S.  433. 

During  parol  negotiations  for  the  purchase  of 
an  estate,  the  vendor  wrote  to  the  purchaser's 
solicitor,  proposing  that  the  solicitor's  client 
should  advance  a  sum  to  pay  off  a  mortga^ge 
on  the  property.  After  further  parol  negotia- 
tions as  to  the*  terms,  they  were  agreed  upon 
by  parol,  and  the  vendor  signed  and  handed 
to  the  purchaser  a  written  statement  of  the  par- 
ticulars of  the  property  and  of  the  price.  On 
the  following  day  he  signed  and  addressed  to 
the  purchaser  a  letter  containing  the  following 
passages :  *'  I  am  about  to  relet  the  laud  at  P. 
for  another  year,  concluding  you  will  agree  to  it. 
.  .  .  The  Lady-day  rents  will  be  mine,  and  the 
Michaelmas  yours  :  "—Held,  that  the  signed 
statement  of  particulars  was  not  a  sufficient 
memorandum  m  writing,  the  purchaser's  name 
not  being  mentioned  in  it,  and  that  the  defect 
was  not  supplied  by  the  correspondence.  SJtelton 
V.  Cole,  1  De  G.  &  J.  587. 

Where  it  does  not  appear  upon  the  face  of  a 
contract  or  by  reference  of  whom  property  is 
purchased,  letters  written  by  persons  in  the 
character  of  vendors  may  be  connected  with 
the  contract  for  the  purpose  of  supplying  this 
defect.  Bobell  v.  Hutchinson,  5  N.  &  M.  261  ;  8 
A.  &  E.  355  ;  1  H.  &  W.  394. 

Signature  — By  Telegram.]- A.,  by  letter, 
offered  to  buy  an  estate  for  a  given  sum.  B. 
answered  by  telegram,  "Your  offer  for  the  L. 
estate  is  accepted."  The  instructions  for  the 
message  were  signed  by  B. ;  but  the  telegram 
received  by  A.  merely  contained  the  names 
of  the  sender  and  the  receiver,  written  by  t±ie 
company's  clerk  in  the  usual  printed  form  : — 
Held,  that  this  was  a  sufficient  signature  by  B., 
under  the  Statute  of  Frauds,  to  render  him 
liable  to  be  charged  on  the  contract.  Godwin 
V.  FraneU,  6  L.  R.,  C.  P.  296 ;  39  L.  J.,  C.  P. 
121  ;  22  L.  T.  338. 

nUterate  Person  making  Mark.]  — An 


agreement  annexed  to  conditions  of  sale  by 
auction,  to  which  D.  (an  illiterate  person)  had  put 
his  mark,  stating  that  D.  had  purchased  from  S., 
the  vendor,  for  the  sum  of  250/.,  the  premises 
mentioned  in  the  annexed  particulars,  subject 
to  the  conditions  of  sale,  is  a  good  memorandum 
in  writing  within  the  4th  section  of  the  Statute 
of  Frauds.  Dyas  v.  Stafford,  7  L.  R.,  Ir.  590. 
Affirmed  on  this  point,  9  L.  R.,  Ir.  620 — C.  A. 

Place  of.] — ^An  agreement  in  the  hand- 


writing of  the  party,  beginning  *U,  A.  B., 
agree  to  sell,"  though  not  signed  by  the  vendor, 
is  good  within  the  Statute  of  Frauds.  Knight  v, 
Crockford,  1  Esp.  189.  See  Hubert  v.  Turner^ 
4  Scott,  N.  R.  486. 

J.  R.  Bridges,  having  five  freehold  houses, 
but  no  other  property,  in  Cable-street,  Liverpool, 
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agreed  to  sell  them  to  J.  Bleakley  for  248Z.,  and 
thereupon  drew  up  the  following  memorandum 
in  his  own  handwriting  :  "  July  26,  1839.  John 
Bleakley  agrees  with  J.  R.  Bridges  to  take  the 
property  in  Cable-street  for  248Z.  10#.  :  " — Held, 
that  the  agreement  was  sufficiently  signed  by 
the  vendor.    Bleakley  r.  Smith,  II  Sim.  150. 


Of   Party    to  be    Charged.] — A    con- 


tract of  purchase  (of  leasehold  property  sold 
by  auction)  written  on  the  back  of  the  par- 
ticulars of  sale  (which  contained  the  names 
of  the  owners  of  the  property),  and  signed  by 
the  purchaser  only,  is  a  sufficient  note  or  memo- 
randum of  the  agreement  between  the  parties  ; 
the  vendor's  signature  is  not  essential.  Lay- 
thoarp  V.  Bryant,  3  Scott,  238 ;  2  Bing.  N.  C. 
735  ;  2  Hodges,  25. 

Bignatnre  by  Agents.  1— An  agreement  to*^ell 
property  was  signed  tor  a  company  by  the 
secretary,  who  was  alleged  to  be  its  authorized 
agent.  The  agreement  was  made  subject  to 
conditions  of  sale,  and  it  was  alleged  that  the 
vendors  therein  described  referred  to  the  com- 
pany. The  conveyance  was  prepared  for  exe- 
cution when  the  company  was  ordered  to  be 
wound  up,  and  the  liquidator  repudiated  the 
contract  on  the  ground  that  the  secretary  was 
not  an  authorize!!  agent  for  the  purpose  of 
sale  : — Held,  that  the  allegations  in  the  bill 
were  sufficient  to  shew  that  the  secretary  was 
the  authorized  agent  for  the  purpose  of  exe- 
cuting the  contract,  both  within  the  Statute  of 
Frauds  and  the  Companies  Act,  1867.  Beer  v. 
London  and  Paris  Motel  Company,  20  L.  R.,  Eq. 
412  ;  32  L.  T.  716. 

A  contract  for  the  purchase  of  land  made  by  an 
agent  in  his  own  name,  vasts  the  equitable 
estate  in  the  principal,  and  may  be  established 
by  him  against  the  agent  and  persons  claiming 
under  him,  although  the  agent  is  appointed 
merely  by  parol.  Cave  v.  Mackenzie,  46  L.  J., 
Ch.  564  ;  37  L.  T.  218. 

The  plaintiffs  appointed  by  parol  W.  F.  M. 
as  their  agent  to  purchase  land  on  their  behalf. 
W.  F.  M.  entered  into  a  contract  for  the  pur- 
chase of  the  land  in  his  own  name,  and  uien 
assigned  the  benefit  of  the  contract  to  J.  T.  M. 
for  valuable  consideration.  In  an  action  by 
the  plaintiffs  against  W.  F.  M.  and  J.  T.  M.  to 
establish  the  agency,  the  vendor  not  being  a 

Sarty  : — Held,  that  the  appointment  of  W.  F. 
[.  was  an  agency  within  s.  4  of  the  Statute 
of  Frauds,  and  not  a  trust  or  confidence  within 
8.  7,  and  therefore  waft  not  required  to  be  evi- 
denced by  writing.    lb. 

The  defendant,  an  estate  agent,  contracted  to 
sell  land  to  the  plaintiff,  who  paid  a  deposit. 
The  defendant  signed  a  receipt  in  his  own  name 
for  the  deposit,  and  the  plaintiff  signed  an 
agreement  containing  the  terms  of  the  pur- 
chase. The  owner  of  the  land  refused  to  com- 
plete the  purchase,  and  the  plaintiff  sued  the 
defendant  for  damages  for  breach  of  the  con- 
tract to  sell.  At  the  trial  the  jury  found  that 
the  defendant  sold  as  principal : — Held,  that 
the  defendant  was  personally  liable,  and  that 
the  ag^reement  and  receipt  taken  together  formed 
a  suflicient  contract  to  satisfy  the  Statute  of 
Frauds,  s.  4.  Lang  v.  Millar,  4  C.  P.  D.  450 ; 
48  L.  J.,  0.  P.  596 ;  41  L.  T.  306  ;  27  W.  R.  720 
— C.  A. 

An  allegation  in  a  plea  that  "  A.  by  his  writ- 


ing sold  the  aftermath  of  land  to  B.'*  is  not 
proved  by  evidence  that  at  an  auction  held 
for  the  purpose  of  selling  it  B.  was  the  pur- 
chaser ;  that  B.  gave  a  promissory  note  for  the 
sum,  and  that  B.*s  name  was  written  (by  A.'s 
agent)  in  the  printed  catalogue  as  the  buyer. 
Symonds  v.  Ball,  8  T.  R.  151. 

When  an  agent  contracts  it  may  be  proved 
by  parol  evidence  who  is  his  principal.  Morris 
V.  tVilson,  5  Jur.,  N.  S.  168. 

Parol  evidence  cannot  be  admitted  to  shew 
that  a  party  having  agreed  for  the  purchase  of 
an  estate,  in  his  own  name,  had  in  fact  pur- 
chased it  on  behalf  of  another  person.  Bart' 
lett  V.  Pickersgill,  1  Cox,  5  ;  4  East,  577,  n. 


Beoognition.]  —  The  subsequent  recog- 


nition of  an  unsigned  contract  in  writing  for 
the  sale  of  lands,  by  the  signature  of  his  law- 
fully-authorized agent  to  a  notice  specifying 
and  adopting  the  contract,  is  sufficient  to  bind 
the  party  contracting  to  be  charged  therewith, 
Norris  v.  Cooke,  7  Ir.  C.  L.  R.  37. 


Anotioneer.  1 — An  auctioneer  is  an  agent 


lawfully  authorized  by  the  buyer  to  sign  a 
contract  for  him,  whether  it  is  for  a  purchase 
of  interest  in  land,  or  of  goods.  JEmmerson 
V.  Heelis,  2  Taunt.  38.  But  see  Stansficld  v. 
Johnson,  1  Bsp.  101  ;  Walker  v.  Constable,  1 
B.  &  P.  306. 

His  authority  is  given  by  the  buyer  bidding 
aloud.    lb. 

And  he,  by  implication,  is  duly  authorized  as 
an  agent  to  sign  a  contract  for  the  purchase  of  a 
real  estate  on  behalf  of  the  highest  bidder. 
White  V.  Proctor,  4  Taunt.  209. 

And  his  writing  down  the  name  of  the  highest 
bidder  in  his  book  is  a  sufficient  signature  to 
satisfy  the  Statute  of  Frauds.    lb. 

And  if  the  highest  bidder  is  agent  for  another, 
the  auctioneer's  signature  of  the  bidder's  name 
will  bind  the  principal ;  at  least,  if  the  principal 
is  present,  and  consulting  with  the  agent  during 
the  sale,  and  makes  no  objection  before  the 
entry  is  made  in  the  book.     lb, 

Semble,  that   the  name    of    the    auctioneer' 
printed  on  the  back  of  particulars  and  con- 
ditions of  sale  is  sufficient  to  bind  the  vendor. 
Dyas  V.  Stafford,  9  L.  R.,  Ir.  520. 

Semble,  that  a  contract  signed  by  an  auctioneer 
on  behalf  of  an  undisclosed  proprietor  is  a  valid 
contract  under  the  Statute  of  Frauds.  Beer  v. 
London  and  Paris  Hotel  Company,  20  L.  B., 
Eq.  412  J  32  L.  T.  715. 


By  Clerk  ai  Witness.] — ^A  signature  by 


an  auctioneer's  clerk,  in  the  character  of  wit- 
ness merely,  to  a  contract  for  the  sale  of  pro- 
perty which  is  signed  by  the  purchaser  alone, 
is  not  a  sufficient  signing  of  an  agreement  or 
memorandum,  or  note  thereof,  by  an  agent  of 
the  seller,  to  satisfy  the  Statute  of  Frauds. 
Oosbell  V.  Archer,  4  N.  &  M.  485  ;  2  A.  &  E. 
500 ;  1  H.  &  W.  31. 

SuAeieney  of  Memorandum  on  other  Points.] 
— An  intended  vendor  of  freehold  property,  who 
had  bought  under  stringent  special  conditions, 
instructed  her  solicitor,  in  conformity  with  his 
own  advice,  to  sell  the  property  subject  to  the 
same  or  similar  conditions  as  or  to  those  under 
which  she  had  bought.  Acting  under  this 
limited  authority,  the  solicitor  gave  the  neces- 
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Bale  snbjeot  to  InTftlid  Lesae — ^Vendor  not 
bound  to  give  olbet  to.] — A.  sold  to  B.  an 
estate  in  fee  simple  expressly  subject  to  a  lease 
which  purported  to  have  been  granted  by  A.*s 
predecessor  in  title.  The  lease  was  in  fact  in- 
valid : — Held,  that  B.  was  not  bound  to  give 
effect  to  the  invalid  lease.  Smith  v.  Widlake^ 
25  W.  R.  52— C.  A, 

Equitable  or  Legal  Term.]— The  plaintiff  ad- 
vertised to  be  sold  by  auction  lands  and  houses, 
stated  as  "  held  for  the  remainder  of  a  term  of 
fifty-four  years  if  C.  T.  should  so  long  live,"  and 
the  conditions  of  sale  were  similar ;  the  de- 
fendant bid  and  was  declared  the  purchaser,  and 
the  auctioneer  signed  the  entiy  of  the  sale  in  his 
book  ;  but  it  subsequently  appeared  that  the 
premises  in  question  had  been  let  by  lease  for  a 
term  of  sixty-two  years  from  the  1st  of  Novem- 
ber, 1839  (which  would  expire  on  the  Ist  of 
November,  1901) ;  that  the  lessee's  interest  hav- 
ing become  vested  in  C.  T.,  he,  on  the  4th  of 
September,  1845,  assigned  the  premises  to  trus- 
tees for  the  term  of  fifty -four  years  (which  would 
expire  on  the  4th  of  September,  1899),  in  trust 
for  himself  for  life,  with  remainders  over ;  and 
that  the  plaintiffs,  deriving  under  C.  T.,  were 
mortgagees  of  the  latter  term : — Held,  in  an 
action  for  not  completing  the  purchase,  that  the 
advertisement  and  conditions  of  sale  were  calcu- 
lated to  mislead  the  defendant  into  believing 
that  what  was  to  be  sold  was,  not  the  residue  of 
an  equitable  term  of  fifty-four  years,  but  fifty- 
four  years  the  residue  of  a  legal  term  created  by 
lease ;  that  the  defendant  therefore  bid  for 
that  which  the  plaintiff  had  not  to  sell,  and  that, 
consequently,  there  was  no  contract,  notwith- 
standing the  signature  of  the  auctioneer,  inas- 
much as  the  minds  of  both  parties  did  not  assent 
to  the  subject-matter  of  the  contract.  Oardiner 
V.  Tate,  10  Ir.  R.,  C.  L.  460. 

Length  of  Term.] — A  purchaser  cannot  refuse 
to  peiSorm  an  agreement  for  the  sale  of  "  the 
unexpired  term  of  eight  years'  lease  and  good- 
will," on  the  ground  that  only  seven  years  and 
seven  months  of  the  term  remained.  Belworth 
V.  HoMell,  4  Camp.  140. 

Pnrohaeer'  •  Knowledge  —  Conditions  —  Com- 
pensation.]— Where  the  particulars  of  sale  of 
certain  leasehold  property  contained  a  misstate- 
ment, thereby  causing  the  reversion  to  the  full 
rack  rental  value  of  the  premises  to  appear  as  if 
it  would  fall  in  eight  years  earlier  than  actually 
was  the  case,  of  which  misstatement  the  vendors 
asserted  that  the  purchaser  had  knowledge  at 
the  time  of  the  sale,  although  the  evidence  on 
this  point  was  conflicting  ;  and  where  the  con- 
ditions of  sale  provided  that  any  error  or  mis- 
Btatment  in  the  particulars  should  not  annul  the 
sale,  but  compensation  should  be  made  to  or  by 
the  purchaser,  as  the  case  might  be : — Held,  that, 
even  if  the  purchaser  were  aware  of  the  mis- 
statement in  the  particulars,  the  vendors  were 
not  thereby  relieved  from  the  liability  to  make 
him  compensation,  in  accordance  with  the  terms 
of  the  conditions  of  sale.  Lett  v.  Randall^  49 
L.T.  71. 

Freehold  or  Copyhold.] — Conditions  of  sale 
described  certain  property  to  be  sold  as  freehold. 
Subsequently,  after  the  purchaser  had  paid  his 
consideration-money,  but  before  the  final  com- 


pletion of  the  conveyance,  it  turned  out  to  be 
copyhold : — Held,  that  the  purchaser  was  entitled 
to  have  his  contract  for  purchase  rescinded,  and 
the  money  repaid  with  interest.  Turner  v.  West 
BromwicK  Union  (^OvardiansX  3  L.  T.  662 ;  9 
W.  R.  155. 

Freehold  Property — Mortgage  on.] — A  per- 
son contracted  to  purchase  a  house  described  as 
a  freehold  residence,  being  lot*  2  referred  to  in 
the  particulars,  subject  to  certain  conditions  of 
sale,  and  paid  the  deposit  Condition  5.  "  The 
abstract  of  title  to  lots  1,  2  and  3  (being  the 
freehold  portion  of  the  property),  will  commence 
with  a  conveyance  of  the  17th  of  April,  1860, 
and  no  purchaser  shall  investigatCi  or  take  any 
objection  in  respect  of  the  title  prior  to  the 
commencement  of  the  abstract.  9.  If  any  error 
or  misstatement  shall  appear  to  have  been  made 
in  the  particulars  of  sale,  it  is  not  to  annul  the 
sale,  but  shall  entitle  the  purchaser  to  compen- 
sation." The  abstract  of  the  deed  of  April, 
1860,  recited  an  indenture  of  March,  1850, 
whereby  E.  assigned  to  R.  in  fee,  and  another 
deed  whereby  K.  assigned  to  trustees  in  fee,  and 
the  trustees  conveyed  to  the  vendor's  testator  in 
fee,  subject  (so  far  as  the  premises  were  subject) 
to  the  covenants  and  conditions  on  the  part 
of  the  grantee,  his  heirs  and  assigns,  in  the  in- 
denture of  March,  1850.  The  purchaser  refused 
to  complete  without  further  explanation  of  these 
covenants  and  conditions,  and  the  vendor  re- 
fused any  further  abstract,  relying  on  the  fifth 
and  ninth  conditions  of  sale  : — Held,  that  the 
property  having  been  sold  as  freehold,  the  pur- 
chaser was  entitled  to  have  an  unincumbered 
freehold  title  under  the  deed  of  April,  1860,  and 
the  conditions  of  sale  did  not  protect  the  vendor, 
and  the  purchaser  was  entitled  to  rescind  the 
contract  and  recover  his  deposit.  Phillips  v. 
Caldclen^h,  4  L.  R.,  Q.«B.  159  ;  38  L.  J.,  Q.  B. 
68  ;  20  L.  T.  80  ;  17  W.  R.  575. 

Leaseholds  —  Omiuion  of  Gronnd  Bent] — 
Leaseholds  in  Liverpool  were  put  up  for  ^e 
under  the  direction  of  the  court  in  four  lots, 
under  a  condition  that  the  purchasers  should 
enter  into  the  usual  covenant  for  paying  and 
observing  the  rents  and  covenants  of  the  leases, 
and  indemnifying  the  vendors  therefrom.  There 
was  no  condition  as  to  the  leases  being  produced, 
nor  that  the  purchasers  should  be  deemed  to 
have  notice  of  their  contents.  As  to  one  of  the 
lots,  the  particulars  stated  the  rents  at  which 
the  different  parts  of  it  were  underlet,  and  the 
amount  of  a  mortgage  on  it ;  but,  owing  to  a 
slip,  did  not  mention  that  it  was  subject  to 
any  ground  rent.  It  was,  in  fact,  subject  to  a 
ground  rent  of  43Z.  The  other  lots  were  lease- 
holds held  under  the  corporation  of  Liverpool, 
which  usually  reserves  onlv  a  nominal  rent  on  its 
leases.  A  purchaser  bought  this  lot  for  1,400^., 
and  applied  to  be  discharged  from  his  purchase, 
both  he  and  his  solicitor  deposing  that  they  were 
led  by  the  particulars  to  believe,  and  did  believe, 
that  the  property  was  not  subject  to  any  ground 
rent : — Held,  that  the  purchaser  was  entitled  to 
be  discharged.  Jones  v.  Rimmer,  14  Ch.  D.  588  ; 
49L.J.,Ch.775;43L.T.lll;29W.R,165— C.A. 

Oronnd  Bent— Sum  in  Gross.] — The  defen- 
dant put  up  for  sale  by  public  auction,  pro- 
perty described  in  the  particulars  as  follows : 
"  Four  freehold  ground  rents  of  19/.  4>f.  each  ; 
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viz.,  151.  groand  rent,  and  4Z.  is.  garden  rent, 
amoanting  to  761.  16«.  a  year,  arising  from 
four  capital  residences  of  the  annual  yalue 
of  384/.,  held  by  four  leases  granted  to  W. 
Reynolds  for  a  term  of  ninety-tive  years  each 
(wanting  ten  days)  from  the  29th  of  September, 
1844,  with  reversion  to  the  property  m  about 
eighty  years."  The  plaintiff  became  the  pur- 
chaser, and  paid  the  auctioneer  2822.,  as  a  deposit 
in  part  payment  of  the  purchase-money.  The 
vendors,  in  making  out  their  title,  produced  four 
counterparts  of  leases  from  one  Roy  to  Reynolds. 
By  each  of  these  leases,  Roy,  in  consideration  of 
the  yearly  rents  thereinafter  reserved,  demised 
to  Reynolds  a  piece  of  land  with  a  messuage 
thereon  for  the  term  of  ninety-five  years  (want- 
ing ten  days)  at  the  yearly  rent  of  152. ;  and  for 
the  considerations  aforesaid,  and  also  in  con- 
sideration of  the  further  rent  thereinafter  re- 
served, and  of  the  covenants  of  Reynolds,  Roy 
covenanted  with  Reynolds  that  it  should  be  law- 
ful for  him  and  the  tenants  of  the  messuage,  at 
all  times  during  the  continuance  of  the  term,  to 
enter  upon,  and  use  and  enjoy  as  a  pleasure 
ground  or  garden,  a  piece  of  land  particularly 
described,  jointly  with  Roy,  and  Roy  covenanted 
that  he  would  at  his  own  expense  keep  in  order 
the  garden.  There  was  also  a  covenant  by  Rey- 
nolds to  pay  Roy  the  yearly  rent  of  152.,  and 
also  the  further  yearly  rent  of  4/.  4<.  in  respect 
of  the  right  of  user  of  the  garden  or  pleasure 
groond,  such  rent  to  be  payable  in  the  same 
manner  as  the  rent  of  15/. : — Held,  that  the  rent 
of  4/.  As.  was  a  sum  in  gross,  payable  under  a 
covenant,  and  not  a  rent  issuing  out  of  the  land ; 
and  consequently,  the  plaintiff  was  entitled  to 
rescind  the  contract  and  recover  back  his  de- 
posit. Robins  v.  Eoans^  or  Boans  v.  RohvM,  1 
H.  &  0.  302  ;  31  L.  J.,  Ex.  466.  Affirmed,  2  H. 
fc  C.  410  ;  33  L.  J.,  Ex.  68  ;  10  Jur.,  N.  S.  473  ; 
11  L.  T.  211 ;  12  W.  R.  604— Ex.  Ch. 


Bights  Under.] — L.,  having  a  term  of 


ninety-nine  years,  with  a  covenant  that  he 
mighty  within  twenty  years,  purchase  the  fee, 
demised  to  F.  for  ninety-nine  years  and  a  half, 
at  a  ground  rent,  and  then  acquired  the  fee. 
The  ground  rent  was  put  up  for  sale  described  as 
*'  a  freehold  ground  rent  issuing  out  of  lands  on 
lease,  which  will  expire  in  December,  1922," 
being  the  expiration  of  the  ninety-nine  years 
and  a  half  term  : — Held,  that  the  title  was  too 
doubtful,  in  reference  to  the  remedies  which  the 

guTchaser  would  have  for  enforcing  the  rent,  to 
e  forced  on  an  unwilling  purchaser.     Lan^orA 
V.  Selmesj  3  Kay  &  J.  220  ;  3  Jur.,  N.  8.  859. 

Under  such  a  description  the  purchaser  has  a 
right  to  expect  a  power  of  entry  and  distress  in 
case  of  nonpayment.    Ih, 


When  ITot  BeeoTerable.]  —  A  party  be- 


came the  purchaser  at  a  public  auction,  of  a  lot 
comprehending  a  freehold  messuage  and  a  fee 
farm  rent  of  2ls. .  By  the  conditions  of  sale,  no 
evidence  was  to  be  required  of  the  receipt  or 
payment  or  existence  of  the  fee  farm  rent,  other 
than  that  disclosed  by  a  certain  conveyance ; 
**  nor  should  any  objection  be  taken  to  the  title 
in  consequence  of  the  nonpayment  or  non- 
receipt  "  of  the  fee  farm  rent.  It  was  discovered 
that,  in  fact,  the  rent  had  not  been  paid  or  re- 
ceived for  twenty  years  before  the  sale ;  and  the 
parchaser  contended  that  it  was  therefore  extin- 


guished under  3  &  4  Will.  4,  c.  27,  s.  34,  and  had 
ceased  to  exist  at  the  time  of  the  sale  :— Held, 
that  he  was  not  entitled  to  repudiate  the  con- 
tract on  this  ground,  but  must  be  considered  to 
have  purchased,  under  the  conditions  of  sale,  the 
chance  of  the  rent  being  obtainable.  Hanks  v. 
Palling,  6  El.  &  Bl.  659  ;  25  L.  J.,  Q.  B.  375  ;  2 
Jur.,  N.  S.  688. 

Extent  of  Property— Bight  to  Compensation 
or  Bescission.]  —  After  the  purchaser  of  real 
estate  has  taken  a  conveyance,  and  the  purchase- 
money  has  been  paid,  no  action  can  be  main- 
tained for  damages  or  compensation  on  account 
of  errors  as  to  the  quantity  or  quality  of  the 
subject-matter  of  the  sale,  unless  such  errors 
amount  to  breach  of  some  contract  or  warranty 
contained  in  the  conveyance  itself,  or  unless  some 
fraud  or  deceit  has  been  practised  upon  the  pur- 
chaser. JoWffe  V.  Baker,  11  Q.  B.  D.  255  ;  52 
L.  J.,  Q.  B.  609  ;  48  L.  T.  966  ;  32  W.  R.  59  ;  47 
J.  P.  678. 

In  the  conveyance  to  a  purchaser  the  land  sold 
was  described  as  two  parcels,  each  defined  in  the 
most  particular  manner  by  metes  and  bounds, 
and  other  details,  and  each  "  as  containing  by 
estimation  one  and  a  half  acres  or  thereabouts.** 
Subsequently  to  the  conveyance  the  lands  were 
measured,  and  the  two  parcels  together  amounted 
to  only  2a.  Ir.  12p.  : — Held,  that  this  misdescrip- 
tion as  to  qnantity  did  not  amount  to  a  breach  of 
any  warranty,  so  as  to  entitle  a  purchaser  to 
maintain  an  action  for  damages  against  the 
vendor.    lb. 

It  is  a  question  of  fact  whether  the  parcels  have 
or  have  not  in  truth  and  in  fact  been  estimated  to 
contain  the  quantity  stated  or  thereabouts,  the 
answer  to  which  will  mainly  depend  on  whether 
the  error  is  so  small  as  to  lead  to  the  assumption 
that  it  might  have  been  so  estimated,  or  so  great 
as  to  make  the  estimate  an  irrational  or  im- 
possible one.    lb. 

Misdescription  of  the  quantity  of  land  in  re- 
gard to  the  acres  being  statute  acres  or  custo- 
mary, is  not  matter  of  compensation,  but  a 
ground  for  setting  aside  the  sale.  Price  v. 
J^orth,  2  Y.  &  C.  620. 

Upon  the  sale  of  real  estate  one  of  the  condi- 
tions was  as  follows  : — "  The  admeasurements 
are  presumed  to  be  correct,  but  if  any  error  be 
discovered  therein,  no  allowance  shall  be  made 
or  required  either  way."  It  was  stated  in  the 
particulars  that  the  property  sold  contained  an 
area  of  7,683  square  yards  or  thereabouts ;  but 
upon  admeasurement,  the  area  was  found  to  be 
4,350  only.  Upon  a  bill  by  the  purchaser  against 
the  vendor  for  specific  performance,  with  com- 
pensation for  the  deficiency  in  quantity  : — Held, 
that  the  purchaser  was  not  entitled  to  compen- 
sation in  respect  of  the  mistake  as  to  quantity, 
and  a  decree  was  made  for  specific  performance 
on  payment  by  the  purchaser  to  the  vendor  of 
the  full  amount  of  the  purchase-money.  Cor- 
dingley  v.  Cheesebrough,  3  Giff.  496  ;  31  L.  J., 
Ch.  617  ;  8  Jur.,  N.  S.  585,  755  ;   6  L.  T.  15,  642. 

A  person  agreed  to  purchase  an  estate  which, 
on  the  written  contract,  was,  by  mistake,  stated 
to  contain  21,750  acres ;  it  turned  out  that  it 
contained  only  11,814  acres : — Held,  that  the 
purchaser  was  not  entitled  to  specific  perform- 
ance, with  a  proportionate  abatement  for  the 
deficiency  of  acreage,  but  that  he  could  only 
enforce  the  contract  on  payment  of  the  fuU 
price,  or  rescind  the  contract.    Durham  (^EarV) 
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V.  Lv^ard,  34  Beav.  611  ;  34  L.  J.,  Ch.  589  ;  11 
Jar.,  N.  S.  706. 

A  fann  was  pat  ap  for  sale  ander  the  direction 
of  the  coart  by  particulars  accompanied  by  a  plan, 
and  was  described  as  **  a  compact  small  farm  con- 
taining 41a.  3r.  35p.,  divided  as  follows."    Among 
the  parcels  was  **490iBi,  Bottlesey  Green,  contain- 
ing? 7a.  Ir.  27p.,*'  opposite  to  which,  in  the  column 
shewing  the  amounts  which  made  op  the  41a. 
3r.  35p.,  was  entered  4a.  Or.  38p.     The  condi- 
tions provided  that  any  error,  misstatement,  or 
omission  in  the  particulars  should  not  annul  the 
sale,  nor  shoulci  any  compensation  be  allowed 
except  such  (if  any)  as  the  judge  in  chambers 
should  direct.    G.  bought  the  property  in  his 
own  name,  and  was  certified  as  purchaser.    He 
in  fact  bought  as  agent  for  B.,  who  was  the 
owner  of  immediately  adjoining  property.     On 
investigating  the  title  it  turn^  out  that  the 
vendorj  were   only  entitled  to   four  undivided 
sevenths  of  490a,  which  was  a  narrow  close  con- 
taining 7a.  Ir.  27p.,  having  a  long  frontage  to  a 
highroad  and  at  one  end  adjoined  B.'s  property. 
B.  alleged  that  it  was  of  great  importance  to  the 
enjoyment  of  his  property  that  he  should  have 
the  whole  of  490a,  and   G.,  by  his  directions, 
refused  to  complete.    The  vendors  then  entered 
into  an  arrangement  with  the  owner  of  the  other 
three  sevenths   to  give   them  up,  rcceiving  an 
equivalent  out  of  another  part  of    the    farm 
having  a  frontage  to  another  road  : — Held,  by 
the  Master  of  the  Rolls,  that  as  B.  had  not  been 
substituted  as  purchaser,  G.  most  be  treated  as 
the    real    purchaser,  and  could   not    take  any 
objection  depending  on   the  circumstances  of 
B.*s  property,  and    that,  as  the   arrangement 
would  give  the  purchaser  all  he  contracted  to 
bay,  he  must  complete  without  com))ensation  : — 
But  held,  on  appeal,  that  G.,  having  only  pur- 
chased as  agent  for  B.,  could  take  any  objection 
which  B.,  had  he  been  the  nominal  as  well  as 
the  real  purchaser,  could  have  taken  ;  that,  for 
the  purpose  of  resisting  completion,  the  pur- 
chaser was  entitled  to  say  that  he  bought  the 
farm  as  shewn  on  the  plan  ;  that,  as  the  posses- 
sion of  490a  was  important  to  the  enjoyment  of 
B.*8  property,  completion  could  not  be  compelled 
unless  he  could  get  the  whole  of  it,  and  that  he 
was  not  bound  to  accept  the  arrangement  by 
which  he  would  obtain  the  whole  of  it  by  giving 
up  another  part  of  the  purchased  property  ;  and 
that  he  must  therefore  be  discharged  from  his 
purchase.    Arnold^  In  re^  Arnold  v.  Arnold^  14 
Ch.  D.  270 ;  42  L.  T.  705  ;  28  W.  R.  635— C.  A. 


Kotiee  in  ConditioiLi.] — A  contract  of 


sale  by  auction  described  the  property  as  *'  the 
freehold  cottage  and  copyhold  paddock,  com- 
prising la.  2r.  8p.,  situate,  &c.,  described  in  the 
particulars  attached  hereto  as  lot  1."  In  the 
annexed  particulars,  lot  1  was  thus  described  : 
**  The  property  is  freehold  (with  the  exception  of 
the  paddock,  which  is  copyhold),  and  comprises 
la.  2r.  8p.,  situate,  &c.  The  premises  consist  of 
a  double  cottage,  &c.,  and  paddock,  in  the  occu- 
pation of  Mr.  P."  The  contract  contained  the 
usual  clause,  that  the  title  and  conveyance 
should  be  completed  according  to  the  conditions 
of  sale.  The  sixth  condition  was  as  follows  : — 
The  several  properties  comprised  in  the  fore- 
going particulars  are  presumed  to  be  correctly 
described,  and  the  quantities  of  the  land  shall 
be  taken  as  stated,  whether  more  or  less 
j^althongh  the  title-deeds  and  court-rolls  state 


sach  quantities  to  be  less),  without  any  equiva- 
lent or  compensation  on  either  side ;  and  no 
other  evidence  of  identity  shall  be  required 
than  that  furnished  by  the  documents  of  title ; 
and  the  statements  contained  therein  shall  be 
deemed  conclusive  evidence  of  the  identity  of 
the  properties."  The  abstract  of  title  delivered 
shewed  a  title  only  to  3r.  24p.  in  the  whole  : — 
Held,  that  the  purchaser,  having  distinct  notice 
by  the  condition  that  the  deeds  would  shew  a 
less  quantity  than  that  mentioned  in  the  par- 
ticulars and  contract  of  sale,  was  bound  to  take 
the  title  as  offered ;  and  failing  to  do  so,  that 
the  vendor  was  entitled  to  resell,  and  to  claim 
the  deposit  as  forfeited.  M/^oll  v.  Chamberi,  11 
C.  B.  996  ;  21  L.  J.,  C.  P.  64. 


SnlMtantial  Part  ITon-existent.] — ^A  con- 


dition, **  that  if  any  mistake  shall  be  made  in 
the  description  of  the  premises,  or  any  other 
error  whatsoever  shall  appear  in  the  particulars 
of  the  property,  such  mistake  or  error  shall  not 
annul  the  sale,  but  a  compensation  shall  be 
given,"  does  not  apply  when  any  substantial 
part  of  the  property  turns  out  to  have  no  exist- 
ence, or  cannot  be  found  ;  or  where  a  vendor  has 
mal&  fide  given  a  very  exaggerated  description 
of  the  property.  The  purchaser  may,  in  such 
case,  rescind  the  contract  in  toto.  Aobiiuon  ▼. 
Miugrote,  2  M.  ^c  Rob.  92  ;  8  C.  &  P.  469. 

Particulars  of  sale  by  auction  of  a  pnblic- 
house,  described  the  premises  as  being  held  for 
an  unexpired  term  of  years,  at  a  rent  of  55/.,  and 
as  comprising,  amongst  other  things,  a  yard.  By 
the  conditions,  the  contract  was  to  be  completed 
on  the  25th  June,  and  any  error  or  mistake  in  the 
description  of  the  property  was  to  be  matter  of 
compensation,  to  be  fixed  by  arbitration.  In 
fact,  the  yard  was  not  held  under  the  lease,  bat 
under  a  tenancy  from  year  to  year,  at  a  further 
rent  of  10^  The  vendors,  however,  procured  a 
lease  for  the  same  t-erm  of  the  yard,  at  an 
additional  rent  of  82.,  dated  on  23rd  June,  bat 
not  in  fact  executed  until  long  after  the  25th 
June.  The  yard  was  essential  to  the  enjoyment 
of  the  premises  : — Held,  that  this  defect  was  not 
matter  of  compensation  under  the  terms  of  the 
condition,  but  such  a  defect  in  the  title  as  justi- 
fied the  vendee  in  vacating  the  contract.  Dohell 
V.  Ilutehhmm,  5  N.  &  M.  251  ;  3  A.  &  E.  355  ;  1 
H.  &  W.  394. 

A  purchaser  who  has  contracted  for  the 
entirety  of  an  estate  will  not  be  compelled  to 
take  six  undivided  seventh  parts  of  it.  Dalhy  v. 
PidleUy  3  Sim.  29. 

Poiition.] — At  the  auction  mart  in  London,  B. 
purchased  a  house  at  Brighton,  simply  described 
as  "Lot  1,  No.  39,  Regency-square."  He  after- 
wards discovered  that  the  house  was  not  actually 
in  the  square,  but  in  aside  street  communicating 
with  the  square,  but  it  was  always  named  39, 
Regency-square  : — Held,  that  there  was  no  mis- 
description.   White  V.  Bradghaw,  16  Jar.  738. 

It  is  a  misdescription  in  particalars  of  sale  to 
describe  a  house  as  No.  58,  Pall  Mall,  opposite 
Marlborough  House;  where  the  house  was,  in 
fact,  not  in  Pall  Mall,  but  was  situate  behind 
No.  57,  Pall  Mall,  having  an  entrance  Mrith  a 
door,  which  for  many  years  bore  the  designation 
of  No.  58,  and  a  separate  passage,  aboat  sixty-fiye 
feet  long  and  three  feet  eight  inches  wide,  acivMs 
the  ground  floor  of  No.  57,  between  the  basement 
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and  upper  storejs  of  No.  57  : — Hold,  that,  the 
particulars  having  indicated  no  peculiarity  in 
the  access  to  the  house,  and  the  objection  on  this 
pt>int  having  been  taken  as  soon  as  it  was  known, 
the  purchaser  was  entitled  to  have  the  contract 
rescinded.  Stanton  v.  Tuttcnall^  1  Sm.  &  G. 
529  ;  17  Jur.  9(57. 

A  provision  in  conditions  of  sale,  that  any  mis- 
statement in  the  particulars  shall  not  vitiat^i  the 
sale,  does  not  extend  to  a  misdescription  of  the 
situation,  wilfully  introduced  to  increase  its  ap- 
parent value,  Norfolk  (Duke)  v.  Worth  i/y  1 
l.'amp.  340. 

BeitrietiTe  CoTonant.] — Upon  delivery  of  the 
abstract  by  a  vendor  who  had  contracted  to 
deduce  a  good  title  in  fee  simple,  it  appeared 
that  one  of  his  predecessors  had  covenanted  in 
his  purchase  deed  not  to  use  the  property  (which 
was  a  semi-detached  villa  standing  on  an  eighth 
of  an  acre  in  a  residential  neighbourhood),  or  any 
part  of  it,  for  the  purpose  of  gasworks  or  a  public- 
house  : — Held,  that  this  was  su9h  a  restriction 
upon  the  user  and  enjoyment  of  the  property 
as  to  constitute  a  fatal  objection  to  the  title. 
ff'tffgins  and  Hitchm-ans  Cimtract^  In  re,  21 
Ch.  D.  95  ;  51  L.  J.,  Ch.  772  ;  30  W.  R.  700 ;  4C 
J.  P.  805. 


SnfELeieney  of  ITotiee.] — M.  was  owner  of 


two  adjacent  houses  in  Dublin,  held  respectively 
under  renewed  leases  of   December,  1879,  and 
January,  1880,  which  provided  that  the  lessee 
should  be  at  liberty  to  carry  on  the  business  of  a 
grocer  and  wine  and  spirit  dealer,  but  not  for  con- 
sumption on  the  premises ;  and  that  he  should 
not  exercise  (among  other  trades)  that  of  a  pub- 
lican, or  vintner,  without  the  landloni's  consent, 
under  pain  of  an  additional  rent  of  lOOZ.  per  month. 
The  original  leases,  dated  in  1844  and  1852,  and 
made  to  M.'s  father,  contained  exactly  similar 
provisions,  notwithstanding  which  one  of  the 
houses  had,  since  1860,  been  continuously  used 
as  an  ordinary  public-house,  without  any  objec- 
tion on  the  part  of  the  landlord,  or  demand  of  the 
penal  rent.  M.  having  put  the  entire  premises  up 
f(ir  sale  in  March,  1880,  the  plain tiif,  an  intending 
purchaser,  accompanied  by  K.  (who  was  a  local 
commission  agent  for  the  sale  of  public-houses, 
and  aware  of  the  restrictive  clauses  in  the  leases), 
went  to  M.'s  solicitor,  and  saw  the  particulars 
and  conditions  of  sale,  the  sixth  of  which  latter 
was  as  follows  : — '*  Each  of  the  said  leases  con- 
tains, expressly  permission  to  the  lessee,  his  exe- 
cutors, administrator  and  assigns,  to  exercise 
and  carry  on  the  business  of  a  grocer  and  wine 
and  spirit  dealer  upon  the  premises ;  and  the 
purchaser  shall  not  object  by  reason  of  any  cove- 
nants, conditions  or  penal  rents,  expressed  or 
reserved,  in   restriction  of  the  carrying  on  of 
certain  other  trades  or  businesses ;  nor  by  reason 
of  any  restriction  as  to  consumption  on  the  pre- 
mises, but  shall  be  satisfied  with  the  notorious 
fact  that  the  late  (defendant's  father)  continued 
without   hindrance  to  carry  on  his  trade    and 
business  as  it  was  canied  on  up  to  the  time  of 
his  do  ith,  on  the  21st  day  of  May,  1879,  and  the 
present  proprietor  has  done  so  since ;  and  such 
fact  can   be  verified,  if  required,  by  statutable 
declaration."    The  plaintiff,  who    was  himself 
also  a  pablican,  having  hurriedly  read  this  docu- 
ment, thereupon  signed  an  agreement  to  pur- 
chase for  3,800^,  and  paid  a  deposit  of  500/., 
without    any  independent   professional    advice. 

VOL..  VII, 


The  abstract  of  title  having  been  shortly  after' 
wards  furnished,  the  plaintiff  objected  to  the 
prohibiting  clauses  in  the  leases,  alleging  that 
he  had  not  been  prcviouslj'  aware  of  them  ;  that 
K.  had  not  informed  him  of  them  ;  and  that  he 
(the  plaintiff)  had  been  misled  by  the  tenns  of 
the  sixth  condition  of  sale  ;  and  on  his  refusing 
to  complete,  M.  resold  the  premises  for  3,000/. 
The  plaintiff  having  then  brought  an  action 
against  M.,  to  set  aside  his  agreement  and  re- 
cover his  deposit,  and  M.  having  filed  a  counter- 
claim in  respect  of  his  loss  of  300/.  on  the  re- 
sale : — Held,  by  the  vice-chancellor,  that  K. 
was  not  agent  for  the  vendor,  but  acted  in  the 
transaction  rather  as  agent  for  the  purchaser ; 
that  the  sixth  clause  of  the  conditions  of  sale 
was  not  a  suppression  of  the  existence  of  the 
restrictive  covenant,  but  was  rather  suggestive 
of  inquiry  as  to  the  restriction  to  which  it 
pointed  ;  that  upon  the  evidence  there  were  no 
grounds  for  holding  that  the  plaintiff  had  been 
surprised  or  hurried  into  the  contract,  and  that, 
therefore,  the  plaintiff's  action  failed  ;  that  the 
deposit  was  forfeited ;  and  that  the  defendant 
M.  was  entitled  to  an  inquiry  as  to  damages  for 
the  plaintiff's  failure  to  carry  out  his  contract : 
— But  held,  on  appeal  (reversing  the  decision  of 
Chatterton,  V.-C,  dissentiente  Deasy,  L.  J.),  that 
the  sixth  condition  was  misleading  and  (on  the 
facts)  designedly  so,  and  had  misled  the  plaintiff ; 
that  K.  was  not  the  p]aintiff*s  agent  in  the 
tramsaction,  and  that,  therefore,  his  knowledge 
could  not  be  imputed  to  the  plaintiff,  and,  ac- 
cordingly, that  the  claim  should  be  allowed 
and  the  counterclaim  dismissed.  Stanley  v, 
MoGauran,  11  L.  R.,  Ir.  314—0.  A. 

In  the  conditions  of  sale  of  a  lease  of  a  public- 
house,  it  was  described  as  "  a  free  public-house,'* 
the  lease  containing  a  covenant  that  the  lessee 
and  his  assigns  should  take  their  beer  from  a 
particular  brewer  ;  this  lease  was  all  read  over 
by  the  auctioneer  at  the  time  of  the  sale,  who 
said  mistakenly  that  it  was  a  free  public-house, 
and  the  covenant  about  the  beer  had  been 
decided  to  be  bad  : — Held,  that  a  purchaser  who 
heaixi  the  lease  read  over  was  not  bound  under 
these'  circumstances  to  complete  the  purchase, 
but  was  entitled  to  recover  back  the  deposit. 
Jones  V.  Edn^ey^  3  Camp.  285. 

The  particulars  of  sale  of  leasehold  premises 
stated  that,  under  the  original  lease,  **  no  offen- 
sive trade  was  to  be  carri&l  on,  and  that  the  pre- 
mises could  not  be  let  to  a  coffee-house  keeper  or 
working  hatter."  The  original  lease,  when  pro- 
duced, appeared  to  prohibit  the  businesses  of 
brewer,  baker,  sugar-baker,  vintner,  victualler, 
butcher,  tripe  seller,  poulterer,  fishmonger,  cheese 
seller,  fruiterer,  herb  seller,  coffee-house  keeper, 
working  hatter,  and  many  others,  and  the  sale  of 
potatoes,  or  any  provisions : — Held,  that  there 
was  such  a  discrepancy  between  the  particularn 
and  the  lease,  as  to  entitle  a  purchaser  to  rescind 
his  contract.  Flight  v.  Booths  1  Scott,  190  ;  1 
Bing.  N.  C.  370. 

Where  an  original  lessee  of  land,  subject  to  a 
covenant  against  certain  obnoxious  trades,  witli 
a  proviso  for  re-entry  for  a  breach  of  such 
covenant,  granted  underleases  of  houses  erected 
on  the  land,  not  containing  a  similar  covenant 
and  proviso  : — Held,  that  a  purobaser  by  auction 
of  houses  erected  on  part  of  this  land,  and  of  the 
improved  ground  rents  of  the  houses  so  underlet, 
might  recover  back  his  deposit  money  from  the 
auctionoer,  the  omission  of  the  proviso  in  the 
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nnderlcafses  not  having  b  jcn  specified  in  the  con- 
ditions or  mentioned  at  the  time  of  the  sale. 
Waring  v.  Jfogtjart,  R.  &  M.  39. 

Amount  of  Bent.] — The  particulars  of  sale  de- 
8:?ribed  a  farm,  forming  about  a  third  of  the 
estate  sold,  as  late  in  the  occupation  of  A.  at  the 
rent  of  290/.  A.  had  occupied  the  farm,  which 
contained  a  good  deal  of  grass  land,  as  yearly 
tenant  at  290/.,  but  went  in  at  Midsummer,  pay- 
m%  only  1/.  for  the  first  quarter,  and  quitted  at ' 
Michaelmas  in  the  next  year,  thus  paying  291/. 
for  a  year  and  a  quarter.  Since  this  the  plaintiff 
had  agreed  to  let  the  farm  at  225/. ;  but  the 
ftjrrocment  had  been  rescinded  before  taking  pos- 
Hcssion,  and  the  farm  would  not  let  for  nearly  so 
much  as  290/.  : — Held,  that  there  was  such  sub- 
stantial misrepresentation  as  entitled  the  pur- 
chaser to  be  discharged.  Dlmmoelt  v.  Hallett,  2 
L.  R.,  Ch.  21  ;  36  L.  J.,  Ch.  146 ;  12  Jur.,  N.  S. 
953  ;  15  L.  T.  374  ;  15  W.  R.  93. 

Profits  of  Manor.  J —Trustees  for  sale  of  a 
manor  desciibed  it  in  advertisements  and  par- 
ticulars and  conditions  of  sale  as  a  manor  in 
which  the  fines  were  arbitrary  ;  adding  that  the 
clear  profits,  on  an  average  of  the  last  eight  years, 
had  been  150/.  a  year  ;  and  it  was  one  of  the  con- 
ditions, that  if  there  should  be  any  error  or  mis- 
statement in  the  particulars,  the  vendors  or  pur- 
chaser, as  the  case  might  happen,  should  pay  or 
allow  a  proportionate  value,  according  to  the 
average  of  the  whole  purchase-money,  as  a  com- 
pensation either  way.  After  the  sale,  it  was 
.found  that,  by  the  custom  of  the  manor,  arbitrary 
fines  were  payable  only  on  alienation,  and  that, 
on  the  death  of  a  tenant,  his  customary  heir 
paid  upon  admittance  a  small  fixed  sum,  and  the 
widow  was  admitted  to  her  freebench  without 
uny  payment.  The  clear  profits  exceeded  200/. 
A  year  : — Held,  that  there  was  no  such  mis- 
<lescription  of  the  property  as  would  entitle  the 
purchaser  to  compensation,  inasmuch  as  the 
flnnaal  profits,  which  constituted  the  substantial 
value,  far  exceeded  the  amount  stated.  White 
V.  Cttddon  or  Cutton,  8  C.  &  F.  766  ;  6  Jur.  471. 

Covenantt   by    Lobmos — Of  Leaseholds.] — A 

leasehold  public-house  was  sold  subject  to  a  con- 
dition that  the  pi'oduction  of  the  last  receipt  for 
rent  paid  should  be  taken  as  conchisive  evidence 
of  the  due  performance  of  the  lessee's  covenants 
or  the  waiver  of  any  breaches  up  to  the  time  of 
completion,  whether  the  lessor  should  be  cogni- 
zant of  such  breaches  or  not.  The  lease  contained 
a  covenant  to  use  the  premises  for  the  business  of 
a  public-house  only,  and  not  to  permit  any  other 
trade  to  be  carried  on  on  any  part  of  the  pre- 
mises without  the  lessor's  written  consent.  The 
particulars  on  which  the  contract  of  purchase 
was  indorsed,  shewed  that  parts  of  the  premises 
were  underlet  to  persons  who  carried  on  other 
trades  there.  From  the  answers  to  objections  to 
title,  it  appeared  that  the  lessors  had  received 
rent  with  knowledge  of  the  underlettings,  and 
the  last  receipt  for  rent  was  produced.  Specific 
j)erformance  of  the  contract  having  been  decreed, 
ftnd  a  reference  as  to  title  directed  by  an  order 
which  was  not  appealed  from : — Held,  that 
whether  the  breach  of  covenant  was  or  was  not 
n  continuing  breach  such  as  to  render  the  pur- 
<rhaser  liable  to  be  ejected  after  the  completion 
of  the  purchase,  and  whether  this  would  or 
would  not  have  furnished  a  valid  reason  for  not 


deiM'ceing  specific  performance,  the  vendor  had 
made  a  gofjd  title  in  accordance  with  the  con- 
tract which  the  purchaser  was  bound  to  accept, 
the  decree  for  specific  performance  having  bwn 
made  and  not  appealed  from.  Lawrie  v.  Lee*,  7 
App.  Cas.  19  ;  51  L.  J.,  Ch.  209  ;  46  L.  T.  210 ; 
30  W.  R.  185— H.  L.(E.). 


State  of  Bepair.] — Upon  an  open  con- 


tract for  the  sale  of  a  lease  of  a  house,  the 
vendor,  in  answer  to  a  requisition  by  the  pur- 
chaser as  to  the  performance  of  repairing  cove- 
nants in  the  lease,  produced  a  receipt  for  rent 
down  to  a  year  previously,  but  could  not  pro- 
duce the  last  receipt,  the  lessor  having  refused 
to  receive  his  rent  on  the  ground  of  alleged 
breaches  of  covenant.  The  lessor  had  commenced 
an  action  of  ejectment  on  the  same  ground  against 
the  vendor,  but  the  action  had  been  stayed  on 
account  of  the  plaintiff  having  failed  to  comply 
with  an  order  for  delivery  of  particulars  of  claim. 
The  vendor  deposed  that  to  the  best  of  his  know- 
ledge and  belipf  the  whole  of  the  covenants  in 
the  lease  had  been  duly  i)erformed,  and  proved 
the  execution  of  various  specific  repaii'S,  and  the 
purchaser,  though  he  had  had  an  opportunity 
given  him  of  inspecting  the  premises,  offered  no 
evidence  to  shew  that  anything  was  wanting  t^j 
the  complete  performance  of  the  covenants : — 
Held,  that,  notwithstanding  the  failure  to  pro- 
duce the  receipt  for  rent,  there  was  such  prima 
facie  evidence  of  the  performance  of  the  cove- 
nants as  to  constitute  a  sufficient  answer  to  the 
requisition  in  that  behalf.     Ringer  to  Thompson, 
51  L.  J.,  Ch.  42  ;  45  L.  T.  580. 

An  auctioneer  selling  a  lease,  must  state  the 
notice  given  by  the  landlord  of  his  intention  to 
enter  unless  the  premises  are  put  in  repair  within 
three  mouths,  or  the  vendee  may  recover  his 
deposit  from  the  auctioneer,  although  he  knew 
of  the  ruinous  state  of  the  buildings.  StertMS  v. 
Adanuion,  2  Stark.  422. 

Where  leasehold  premises  arc  sold  by  auction, 
and  the  lease  containing  the  usual  covenant  to 
repair  is  produced  and  read  to  the  bidders,  if  any 
of  the  buildings  demised  and  described  in  the 
lease  have  been  pulled  down  before  the  sale,  the 
purchaser  is  not  bound  to  complete  the  purchase, 
and  may  recover  back  his  deposit,  although  the 
building  pulled  down  is  not  described  in  the  par- 
ticulars of  sale.    Granger  v.  Worms,  4  Camp.  83. 

Condition,  Position,    and  Oeonpatlon.] — The 

particulars  of  sale  described  two  houses  as  Nos. 
3  and  4,  and  stated  that  the  taxes  of  No.  3  werv,' 
paid  by  the  tenant.  The  houses  ought  to  have 
been  described  as  Kos.  2  and  3,  but  the  names  of 
the  occupiers  were  correct,  and  it  should  have 
been  stated  that  the  taxes  of  No.  3  were  farmeil 
by  the  landlord.  The  houses  Nos.  2  and  4  were 
of  the  same  rate,  but  No.  4  was  in  the  best  state 
of  repair  : — Held,  that  these  misdescriptions  were 
not  cured  by  a  condition  which  provided  that  if 
any  error  or  mis-statement  should  be  found  in 
the  particulars,  it  should  not  vitiate  the  sale,  but 
an  allowance  should  be  made  on  account  of  it. 
Leach  V.  JfuUett,  3  C.  &  P.  115. 

Supply  of  Water.]-- A  property  situate  in  a 
town,  and  comprising  a  warehouse  with  a  small 
steam-eDgine,  was  described  in  the  particulars  of 
sale  under  a  decree  as  "  well  supplied  with  water." 
The  proprrty  was  well  supplied  with  water,  bnt 
only  from  the  water-works  of  the  boiough,  and 
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by  payment  of  water-rates,  there  being  no  natural 
supply.  The  manufactories  in  the  town  were 
generally  supplied  with  water  from  wells  upon 
the  propei^ties  themselves,  though  small  steam- 
engines  in  warehouses  frequently  were  not : — 
Held,  that  there  was  a  misdescription,  and  that 
a  purchaser  who  purchased  on  the  faith  of  the 
description  in  the  particulars,  without  knowing 
the  real  state  of  the  case,  could  not  be  compelled 
to  complete  his  purchase  without  compensation. 
Leyland  v.  Illing worth,  2  De  G.,  F.  &  J.  248. 

A.  purchased  at  a  sale  by  auction  a  house, 

which  was  described  iu  the  particulars  as  '*  Lot 

1  in  the  sale  plan."    Upon  one  of  the  lots  not 

purchased  by  A.  was  a  well ;   upon  another  a 

reservoir ;  and,  on  the  sale  plan  annexed  to  the 

particulars,  a  line,  denoting  a  stone  drain,  was 

drawn  from  the  well  to  the  reservoir ;  and  from 

the  reservoir  to  the  kitchen  of  the  house  another 

line  was  drawn,  representing  a  leaden  pipe.  The 

vendor  conveyed  the  other  lots  to  the  respective 

purchasers,  without  reserving  to  A.  any  right  of 

water.    On  a  bill  filed  by  A.  against  the  vendor 

for  specific  performance  of  the  contract,  with  a 

•compensation  for  the  loss  of  water  : — Held,  that 

the  vendor  merely  undertook  to  sell  part  of  the 

property  to  A.,  as  it  stood  at  the  time  of  the  sale, 

with  notice  that  the  rest  of  it  would  no  longer 

Temain  in  his  hands ;  and,  therefore,  that  A.  was 

•not  entitled  to  compensation.  Fctcstcr  v.  Tur-n^r, 

•6  Jur.  144. 

Bight  of  WayJ— In  August,  1878,  the  defen- 
Hlant  Berridge  of&red  for  sale  by  public  auction 
a  lease  of  a  public-house  at  Hampstead.    By 
the  conditions  of  sale  it  was  provided  that  "  the 
lease   to  be    granted    shall  contain  the   cove- 
nants, clauses,  and  provisions,  and  be  in  the 
form  or  to  the  effect  set  forth  in  the  draft  lease 
which  will  be  produced  on  the  sale  and  may  be 
•seen  at  the  office  of  the  auctioneers  for  seven 
•days  previous  to  the  day  of  sale,"  and  that  "  the 
property  is  presumed  to  be  correctly  described  ; 
but,  as  the  premises  may  be  viewed  and  the  draft 
lease  inspected  at  the  office  of  the  auctioneers, 
i^he  pnrcuaser  shall  be  deemed  to  have  bought 
-with   full  knowledge  of  the  contents  thereof; 
and  no  error,  misdescription,  or  omission  in  the 
particalars  shall  annul  the  sale,  and  no  compen- 
■sation  shall  be  required  for  any  such  error,  mis- 
description, or  omission."  There  was  no  reference 
cither  in  the  conditions  of  sale  or  in  the  draft 
lease  to  the  existence  of  any  right  of  way  from 
the  garden  of  the  public-house  to  Hampstead 
Heath  ;  but,  at  the  time  of  the  sale,  the  auctioneer 
bond    fide,    but   without    any    authority  from 
Berridge,  and  acting  entirely  upon  an  inference 
drawn  by  himself  from  the  appearance  of  the 
premises,  and  believing  that  there  was  a  right  of 
way  through  the  same  and  over  the  private  road 
nnd  so  to  Hampstead  Heath,  stated  publicly  that 
there  was  such  a  way,  and  spoke  of  it  as  en- 
hancing the  value  of  the  premises  : — Held,  that 
the  evidence  of  what  passed  at  the  time  of  the  sale 
was  admissible  as  against  the  vendor ;  but  that 
no  action  could,  after  the  completion  of  the  pur- 
chase, be  maintained  against  him  to  recover  com- 
piensation  for  this  innocent  misrepresentation  by 
the  auctioneer.  Brett  v.  Clowser,  6  C.  P.  D.  37fi. 
By  particulars  of  sale,  lot  13  was  described  as 
bnildingr-^^^iind  and  the  adjoining  lot  12  as  a 
villa,  subject  to  liberty  for  the  purchaser  of  lot  1 
to  come  on  the  premises  to  repair  drains,  &c.,  as 
reserved  in  lot  7,    The  reservation  in  lot  7  re- 


ferred to  a  lease  which  gave  the  occupier  of  that 
and  several  adjoining  lots  composing  a  row  of 
houses,  a  carriage-way  i\\  common  in  front  of  the 
lots,  and  a  footway  at  the  back,  and  also  a  foot- 
way over  lot  13,-  The  particulars  contained 
plans  which  disclosed  the  carriage-way  in  front, 
and  the  footway  at  the  back  of  the  houses,  but 
not  the  footway  over  lot  13,  But  they  stated 
that  the  lease  of  lot  7  might  be  seen  at  the 
vendor's  office,  and  would  be  produced  at  the  sale. 
A  party  having  purchased  lots  12  and  13  by  one 
contract,  in  ignorance  of  the  footway  over  lot  13  : 
— Held,  that  the  misdescription  was  such  as  to 
entitle  him  to  rescind  the  contract  as  to  both. 
Dykes  V.  muhc,  4  Bing.  N.  C.  463  ;  6  Scott,  320  ; 
1  Arn.  209. 

Leaseholds  Benewable  by  Custom.]  --  Pre- 
mises sold  at  auction  were  described  in  the 
particulars  as  being  customary  leaseholds,  re- 
newable every  twenty-one  yeara,  at  the  customary 
rent  of  10«.,  on  payment  of  the  customary  fine. 
The  fourth  condition  of  sale,  after  fixing  a  time 
for  the  delivery  of  the  abstract  and  objections  to 
the  title,  stipulated,  that  if  there  were  any  objec- 
tions which  the  vendor  should  be  unable  or  un- 
willing to  remove,  he  might  vacate  the  sale  on 
repayment  of  the  deposit  money,  without  interest 
or  costs.  The  fifth  condition  stipulated  that  the 
production  of  the  lease  by  the  vendor  should  be 
accepted  as  sufficient  evidence  of  the  lessor's 
title.  The  sixth  condition  stipulated  that  erroi-s 
of  description,  or  any  errors  inserted  in  the  par- 
ticulars, should  not  vacate  the  sale,  but  should 
be  subject  of  abatement  or  compensation.  It 
turnai  out,  on  the  investigation  of  the  title,  what 
was  previously  unknown  to  all  the  parties  in- 
terested, that  there  was  no  custom  to  renew,  but 
that  the  premises  were  held  for  an  absolute  term 
of  twenty-one  years  : — Held,  first,  that  the  fad 
of  the  property  being  sold  as  leaseholds  renew- 
able by  custom,  when  there  was  no  such  custom, 
was  an  error  of  description,  not  a  defect  of  title. 
Xewhy  v.  Paynter,  22  L.  J.,  Ch.  871 ;  17  Jur.  483. 

Held,  secondly,  that  whatever  might  have  bueu 
the  decree  in  the  absence  of  the  condition  of  sale, 
providing  that  eiTors  of  description  should  not 
vitiate  the  sale,  but  that  the  same  should  be  con- 
cluded, with  compensation,  the  purchaser  was, 
under  that  condition,  entitled  to  specific  per- 
formance, with  a  deduction  from  the  price.    lb, 

Beftual  of  ITeeessary  Parties  to  Concur.]— A 

vendor  entitled  to  an  underlease  for  a  term  of 
twenty-four  yeara,  less  three  days,  put  up  the 
property  for  sale,  as  held  under  a  lease  for  twenty- 
four  years,  relying  on  the  promise  of  the  persons 
entitled  to  the  three  days  to  concur.  They  after- 
wards refused  to  concur : — Held,  that  the  vendor 
could  not  be  considered  to  have  made  a  misrepre- 
sentation, so  as  to  disentitle  him  to  the  benefit 
of  a  condition  that  if  the  purchaser  makes  any 
requisition  that  the  vendor  is  unable  or  unwilling 
to  comply  with,  the  vendor  may  annul  the  sale. 
Duddell  V.  Simpson,  2  L.  R.,  Ch.  102;  36  L.  .3., 
Ch.  70  ;  15  L.  T.  305  ;  15  W.  R.  115. 

Liability  to  Compulsory  Alienation.]— A  ven- 
dee of  land,  on  discovering  that  at  the  time  of 
the  contract  of  sale  it  was  and  continued  liable 
to  be  taken,  under  a  private  act  of  parliament, 
for  the  use  of  a  company,  is  entitled  to  rescind 
the  contract  and  to  recover  back  the  deposit, 
Ballard  v.  Way.  1  M.  &  W.  529  ;  2  Gale,  61. 
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Condition  tliat  PnroluMer  shall  admit  a  Befec- 
tlTO  Title.] — A  contract  for  sale  of  superflaoas 
land  of  a  railway  company,  which  had  b«en  con- 
veyed by  the  company  to  the  vendor,  contained 
a  stipalatlon  that  the  purchaser  should  amume 
and  admit  that  everything  (if  anything  was 
necessary)  was  done  by  the  company  to  enable 
them  to  sell  the  land  as  surplus  land,  and  should 
not  call  for  or  require  production  of  any  evidence 
to  that  effect ;  and  a  further  stipulation  that  if 
the  purchaser  should  fail  to  comply  with  the 
terms  of  the  agreement  the  deposit  should  be  for- 
feited to  the  vendor.  The  land  was  not  situate 
in  a  town  or  used  for  building  purposes.  In  the 
course  of  the  investigation  of  the  title  the  pur- 
chaser discovered  that  the  prior  owners  had  not 
waived  their  right  of  pre-emption  ;  and  as  the 
vendor  refused  to  remedy  the  defect,  the  pur- 
chaser brought  an  action  claiming  a  return  of  the 
deposit  and  damages.  The  vendor  then  sold  the 
land  to  one  of  the  prior  owners  : — Held,  that  the 
purchaser  was  bound  by  the  stipulations  to  admit 
the  title  of  the  company  to  sell  to  the  vendor ;  and 
that  as  he  had  refused  to  abide  by  that  stipula- 
tion he  had  braken  the  contract,  and  could 
not  maintain  the  action,  or  claim  a  return  of  his 
dei)osit.  BeJtt  v.  Hamand^  12  Ch.  D.  1  ;  48  L.  J., 
Ch.  603  ;  40  L.  T.  769  ;  27  W.  R.  742— C.  A. 

Where  a  condition  of  sale  was  that  the  vendore, 
being  trustees,  should  not  be  required  to  obtain 
tho  concurrence  of  anyone  interested  in  the  pro- 
ceeds of  the  sale,  semble,  that  the  abstract, 
if  a  true  abstract  of  such  title  as  the  vendors 
had,  sufficiently  indicating  points  calling  upon 
the  purchaser  to  make  further  requisitions,  was 
an  abstract  of  their  title  within  the  meaning  of 
the  condition,  although  the  title  was  not  such  as 
the  purchaser  was  bound  to  accept.  Want  v. 
Stallihrasg,  9  L.  R.,  Ex.  175  ;  42  L.  J.,  Ex.  108 ; 
29  L.  T.  293  ;  21  W.  R.  685. 

Conditions  of  sale,  after  stating  that  the  estate 
was  by  settlement  limited  to  Mrs,  C.  for  life, 
with  remainder  to  trustees  in  trust  to  sell  for  the 
benefit  of  her  children,  proceeded  as  follows  : 
"  And  there  being  three  such  children  only,  all 
of  whom  have  attained  the  age  of  twenty-one, 
such  children  or  their  trustees  shall,  if  required, 
join  in  the  conveyance  to  the  purchaser,  but  no 
objection  to  the  title  of  the  vendors  shall  bo 
made  on  account  of  the  sale  taking  place  during 
the  life  of  Mrs.  C."  Two  of  the  children  of  Mrs. 
C.  were  married  women,  having  children,  who 
were  minors,  and  they  had  settled  their  portion 
of  the  money  to  arise  from  the  sale  of  the  estate 
in  trust  for  themselves  for  life,  with  remainder 
to  their  children  : — Held,  that  neither  the  chil- 
dren of  Mrs.  C.  nor  the  trustees  had  legal  capacity 
to  join  in  a  conveyance,  and  therefore  a  pur- 
chaser was  entitled  to  recover  his  deposit.  Moite' 
ley  V.  Uyde,  17  Q.  B.  183  ;  20  L.  J.,  Q.  B.  539  ; 
15  Jur.  899. 

A.,  an  owner  of  copyhold  property,  mortgaged 
it,  and  covenanted  to  surrender  it  into  the  hands 
of  the  dean  and  chapter  of  W.,  the  lords  of  the 
manor,  to  the  use  of  the  defendant,  who  was  to 
be  a  trustee  to  sell  it  in  the  event  of  default 
being  made  in  payment  of  the  mortgage  money. 
A.  made  no  surrender,  but  died,  after  devising 
all  bis  real  property  to  trustees.  Subsequently 
to  his  death,  the  lords  of  the  manor,  at  the  nomi- 
nation of  the  defendant,  granted  the  property  to 
•certain  persons  upon  the  trusts  mentioned  in  the 


deed  of  mortgage.  A.  surrendered  other  property 
to  the  lords  of  the  manor  by  way  of  mortgage  to 
C,  in  consideration  of  a  loan,  and  by  a  deed  of 
even  date  covenanted  to  repay  the  money  bor- 
rowed, and  also  gave  the  mortgagee  a  power  of 
sale  in  case  of  default  in  payment.  The  defen- 
dant sold  the  whole  of  the  property  under  the 
following  conditions  of  sale  :  That  he  should  de* 
duce  a  good  title  to  the  premises  for  the  lives  by 
which  they  were  held  under  the  dean  and  chap- 
ter, but  that  no  earlier  or  other  title  should  be 
deduced,  nor  any  deed  or  document  produced 
anterior  to  the  last  copy  of  court-roll,  by  which 
the  premises  were  granted  : — Held,  that  the  de- 
fendant shewed  no  title  in  himself,  as  no  surren- 
der of  the  premises  had  been  made  to  his  use  by 
A.,  and  that  the  vendee  was  not  precluded  by 
the  conditions  from  taking  his  objection  to  the 
title.  Sellick  v.  Trcror,  11  M.  &  W.  722  ;  12  L. 
J.,  Ex.  401. 

Condition  limiting  Length  of  Title — Objection 
to  prior  Title  diaoloeed  by  Vendor.] — Freehold 
property  was  sold  in  1877  subject  to  a  condition 
that  the  title  should  commence  with  a  deed 
dated  the  30th  of  December,  1867,  and  that  no 
earlier  or  other  title  should  be  required  or  in« 
quired  into  by  the  purchaser  : — Held,  that  this 
condition  did  not  preclude  the  purchaser  from 
insisting  on  an  objection  to  the  prior  title,  which 
was  not  discovered  through  any  inquiry  made 
by  him,  but  was  accidentally  disclosed  by  the 
vendor.  Smith  v.  Robinson y  13  Ch.  D.  148  ; 
49  L.  J.,  Ch.  20 ;  41  L.  T.  405  ;  28  W.  R. 
37. 

But  held,  that,  in  an  action  by  the  vendor  for 
the  specific  performance  of  the  contract,  the  pur- 
chaser was  only  entitled  to  an  inquiry  whether 
the  vendor  could  make  a  good  holding  title  to  the 
property.    lb. 

Condition  excluding  known  Defect.]— At  a 
sale  of  the  fee  simple  of  a  farm  under  the  order 
of  the  court  there  was  a  condition  that  a  decla- 
ration by  the  tenant  should  be  produced  to  the 
purchaser  that  the  farm  was  taken  by  him  from 
E.  in  October,  1835,  and  had  since  been  held  by 
him  of  her  and  those  claiming  under  her  in  suc- 
cession. The  condition  provided  that  the  pur- 
chaser should  be  satisfied  with  the  title  so  made, 
without  the  production  of  any  document  previous 
to  the  will  of  E.  in  18<:0,  w^ho  should  be  assumed 
to  have  been  seised  of  the  property  in  fee  simple 
in  possession,  free  from  incumbrances,  in  October, 
1835,  and  up  to  and  at  her  death.  The  condition 
f  iirtlier  stated  that  it  was  not  accurately  known, 
and  could  not  be  satisfactorily  explained,  how 
she  acquired  the  property,  and  it  waa  expre88l.y 
stipulated  that  no  other  title  *than  as  above 
should  be  required  or  inquired  into.  The  piir- 
chaaer,  after  an  abstract  of  title  in  accordance 
with  the  condition  had  been  furnished  to  him, 
discovered  that  E.  was  a  mortgagee  in  posses- 
sion, and  had  no  title  against  the  mortgagor 
except  under  the  Statute  of  Limitations  by 
adverse  possession  commencing  in  1844 ;  and 
that  her  executor  in  1861  had  paid  legacy  duty 
on  the  mortgage  debt,  and  not  succession  duty 
on  the  estate.  These  facts  were  well  known  to 
the  vendor :— Held,  that  the  condition  of  sale 
was  a  misleading  con'^lition,  and  that  the  par- 
chaser  was  entitled  to  have  a  good  holding  title 
notwithstanding  the  condition,  or  else  to  rescind 
his  contract.  Banister ^  In  re,  Broad  v,  JHunton^ 
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12  Ch.  D.  131  ;  48  L.  J.,  Ch.  837 ;  40  L.  T.  828  ; 
27  W.  R.  826— C.  A. 

Conditiont  purporting  to  give  Good  Holding 
Title  only.] — Where  the  conditions  on  the  face  of 
them  purport  to  give  only  a  good  holding  title,  the 
purchaser  on  being  relieved  from  them  is  not  en* 
titled  to  have  more  than  a  good  holding  title.  lb. 

Hotice  of  Tnut— Becitalf  in  Beod.]  —  In 
1840  property  was  mortgaged  to  W.  in  fee,  there 
being  nothing  in  the  mortgage-deed  to  shew 
that  he  was  not  the  beneficial  owner  of  the 
mortgage-money.  He  died  in  1842,  having  by 
his  will  devised  and  bequeathed  his  real  and 
personal  estate  to  three  trustees  (of  whom  his 
wife  was  one),  on  trusts  for  the  benefit  of  his 
wife  and  children,  and  having  appointed  the 
same  three  persons  executors.  He  also  devised 
and  bequeathed  his  trust  and  mortgaged  estates 
to  the  same  three  persons,  subject  to  the  trusts 
and  equities  affecting  the  same  respectively. 
The  widow  alone  proved  the  will,  and  alone 
acted  as  trastee.  The  other  two  trustees  dis> 
claimed  the  trusts.  In  1854  the  widow  obtained 
a  decree  absolute  foreclosing  the  mortgage.  In 
1865  she,  by  a  deed  indorsed  on  the  mortgage- 
deed,  conveyed  the  property,  without  receiving 
any  pecuniary  consideration  for  it,  to  K.,  C.  and 
B.,  in  fee,  as  joint  tenants  at  law  and  in  equity. 
The  conveyance  contained  a  recital  that  the 
testator  held  the  mortgage-money  on  an  account 
under  which  K.,  G.  and  B.  were  then  solely 
entitled  thereto,  as  was  thereby  acknowledged, 
whereby  the  widow,  as  trustee  under  the  tos- 
tator*s  will,  was  trustee  only  of  the  property  for 
E.,  C.  and  B.,  and  they  had  requested  her  to 
convey  it  to  them.  On  a  subsequent  sale  of  the 
property  by  persons  who  had  purchased  it  from 
K.,  C.  and  B.,  the  purchasers  required  evidence 
of  the  truth  of  the  recital  in  the  deed  of  1865 
that  K.,  0.  and  B.  were  entitled  to  the  mortgage- 
money.  And,  assuming  that  the  testator  was  a 
trustee  of  the  mortgage-money,  the  purchasers 
required  the  vendors  to  shew  that  the  property 
«old  was  comprised  in  the  trust ;  that  K.,  G.  and 
B.  were  duly  appointed  to  succeed  the  testator 
In  the  trust;  and  that  they  had  an  effectual 
j>ower  of  sale  and  of  giving  a  receipt  for  the 
purohase-money  : — Held,  that  it  would-  be  con- 
trary to  the  practice  of  the  court  to  go  behind  a 
recital  evidently  framed  for  the  purpose  of  keep- 
ing nt)tice  of  trusts  off  the  conveyance  ;  that  the 
requisitions  need  not  be  answered ;  and  that  a 
^ood  title  had  been  shewn  by  the  vendors. 
HaritMn  and  Uxhridgc  and  Jlichnansivorth 
ItaUwau  Compant/^  In  re^  24  Ch.  D.  720;  52 
li.  J.,  Oh.  808  J  49  L.  T.  130  ;  31  W.  R.  857. 

Conditiont  of  Sale.]— Where  a  mortgagee 

•offered  premises  for  sale  by  auction  and  the  con- 
ditions stated  that  he  sohl  as  mortgagee,  and  that 
as  he  had  only  an  equitable  intei-est  in  one  plot, 
the  purchaser  should  accept  such  title  as  he  was 
able  to  deduce  and  convey — a  purchaser  refused 
to  complete,  on  the  ground  that  the  legal  estate 
in  the  second  plot  was  outstanding,  and  might 
be  used  adversely  to  him ;  and  having  brought 
an  action  to  recover  his  deposit : — Held,  that 
there  was  no  failure  of  consideration,  as  by  the 
express  terms  of  the  conditions  the  vendor  con- 
tracted with  reference  to  the  one  plot  to  sell  an 
equitable  interest  only.  Afthworfh  v.  Moujisey^ 
S  Ex.  175;  23  L.  J.,  Ex.  73.  | 


Title  commencing  with  Deed — Competency  of 
Party  to  it]— Though  a  condition  of  sale  that 
the  title  shall  commence  with  a  certain  inden- 
ture leaves  it  open  to  the  purchaser  to  shew 
aliunde  that  the  panics  purporting  to  convey 
were  not  competent  to  do  so,  yet  if  this  is  not 
shewn,  their  competency  to  convey  must  be 
assumed,  and  this  whore  the  conveyance  was  by 
a  corporation  only  having  power  to  convey  under 
certain  circumstances  not  shewn  to  exist.  Oshorn 
V.  Oshorn,  18  W.  R.  421. 

Prior  Defect.] — A  sale  was  made  by  the  Couvt 
of  Chancery  under  conditions  which  precluded 
the  purchaser  from  objecting  to  the  title  prior 
to  the  document  chosen  as  the  root  of  the  title, 
and  made  recitals  in  deeds  more  than  twenty 
years  old  conclusive.  A  recital  covered  by  this 
condition  was  so  framed  as  to  conceal  a  defect 
of  title  prior  to  the  date  fixed  for  the  commence- 
ment of  the  title.  The  purchaser  inquired  into 
the  prior  title,  and  refused  to  complete  on  the 
ground  that  the  prior  title  was  bad  ;  and  the 
court  being  of  opinion  that  such  objection  was 
well-founded  : — Held,  that,  the  sale  being  by  the 
court  the  purchaser  was  not  precluded  by  the 
conditions  from  raising  the  objection,  and  ought 
to  be  discharged  from  his  purchase.  EUe  v.  EUe^ 
13  L.  R.,  Eq.  196  ;  41  X..  J.,  Ch.  213  ;  25  X..  T. 
527  ;  20  W.  R.  286, 

Leasehold  premises  were  put  up  for  sale  by 
auction  on  the  following  conditions  : — *^  The  ab- 
stract of  title  shall  commence  with  an  indenture 
of  underlease  dated  the  1st  of  May,  1869,  being 
a  lease  from  W.  S.  to  W.  B.  S.  for  a  term  of  four- 
teen years  less  two  days,  from  Iiady-day,  1869,  and 
it  shall  form  no  objection  to  the  title  that  such 
indenture  is  an  underlease  ;  and  no  requisition 
or  inquiry  shall  be  made  respecting  the  title  of 
the  lessor  or  his  superior  landlord,  or  his  right  to 
grant  such  underlease."  A  person  having  agreed 
to  purchase  the  premises,  discovered  that  W.  8. 
had,  previously  to  the  1st  of  May,  1869,  mort- 
gaged the  premises.  The  purchaser  objected  that 
the  legal  estate  being  outstanding,  W«  S.  had  no 
power  to  grant  the  lease  of  the  1st  of  May  : — 
Held,  that  he  was  not  precluded  by  the  condition 
from  taking  the  objection  ;  and  that  he  was  not 
bound  to  complete  the  purchase.  WaddeU  v. 
Wolfe,  9  L.  R.,  Q.  B.  515  ;  43  L.  J,,  Q.  B.  138  ; 
23  W.  R.  44. 

Where  there  is  a  condition  of  sale  that  no  title 
to  the  property  sold  shall  be  shewn  before  a  cer- 
tain date,  semble,  that  s.  24  of  22  &  23  Vict.  c.  35, 
docs  not  apply  to  the  concealment  of  an  incum* 
brance  prior  to  that  date.  Smith  v.  Rohinson^ 
13  Ch.  D.  148  ;  49  L.  J.,  Ch.  20  ;  41  L.  T.  405  ; 
28  W.  R.  37. 

Limited  Title— Yolnntary  Deed.] — A  contract 
entered  into  in  1882  for  the  sale  of  freehold 
estate  provided  that  the  title  should  commence 
'•  with  an  indenture  dated  the  18th  of  October, 
1845,"  and  made  between  .persons  whose  names 
were  mentioned,  and  that  the  earlier  title  should 
not  be  investigated  or  objected  to.  From  the 
abstract  of  title  delivered  by  the  vendors  to  the 
purchaser  it  appeared  that  the  deed  of  1845  was 
a  conveyance,  by  a  person  who  purported  to  be 
the  absolute  owner,  of  freehold  and  leasehold 
property  to  trustees,  on  trust  for  himself  for 
life,  and  after  his  death  on  trust  to  sell  the  pro- 
perty, and  to  hold  the  proceeds  of  sale  on  the 
trusts  declared  by  a  deed  of  even  date.    An  ex- 
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press  power  was  reserved  to  the  grantor  to  revoke 
the  trusts.  The  deecl  was  a  voluntary  one,  ex- 
cept for  the  consideration  which  resulted  from 
the  liability  assumed  by  the  trustees  in  respect 
to  the  leaseholds  : — Held,  by  Fry,  J.,  and  by  the 
Court  of  Appeal,  that,  inasmuch  as  the  fact  that 
the  deed  of  18:^5  was  a  voluntaiy  one  would  in- 
fluence the  purchaser  in  determining  whether  he 
would  agreu  to  accept  a  title  commencing  within 
forty  years,  the  vendors  ought  to  have  stated  in 
the  condition  of  sale  the  nature  of  the  deed  ; 
that  the  omission  to  state  this  rendered  the  con- 
dition a  misleading  one ;  and  that  the  purchaser 
was  not  bouni]  by  the  contract  to  accept  a  title 
commencing  with  that  deed.  Marxh  and  (fran- 
rille  iJ'Jiirl),  In  rr,  24  Ch.  D.  11  ;  53  L.  J..  Ch. 
81  ;  48  L.  T.  947  ;  31  W.  R.  843— C.  A.  Affirm- 
ing 52  L.  J.,  Ch.  189  ;  47  L.  T.  471  ;  31  W.  R. 
239. 

Condition  m  to  Forged  Beed — Verdict  of  Jury.] 

— Tiie  conditions  of  sale  represented  that  a  deed 
under  which  C.  claimed  an  interest  in  the  estate 
was  a  forgery,  and  that  the  vendor  had  made  his 
affidavit  to  tliat  effect,  and,  therefore,  that  the 
purchaser  should  not  take  any  objection  to  the 
title  by  reason  of  that  deed.  The  purchaser  after- 
wards refused  to  complete  the  purcliase,  brought 
an  action  for  his  deposit,  and  obtained  a  vertlict, 
the  jury  declaring  the  dceil  to  Vje  genuine.  In 
this  state  of  circumstances  it  was  held  by  a  court 
of  law  that  the  purchaser  was  precludwl  from 
rescinding  the  contract  on  the  ground  that  the 
statement  of  the  vendor  turned  out  to  be  untrue-; 
and,  by  a  court  of  equity,  that  the  vendor,  in  case 
'he  could  make  a  good  title  in  other  respects,  was 
entitled  to  a  decree  for  the  specific  performance 
of  the  contract,  with  costs.  Cattvll  v.  Corrall^ 
3  Y.  &  C.  413 ;  S,  (\,  Chrrall  v.  Cattvll,  4  M.  & 
W.  734. 

Condition  ai  to  Title  held  not  to  preclude 
Inquiries.] — Upon  the  sale  of  a  property,  one  of 
the  terms  of  the  contract  was  that  tlie  purchaser 
should  assume  that  A.  was  at  the  time  of  his 
death  seised  in  fee  simple  of  a  certain  lot,  and 
should  not  require  the  production  of  or  investi- 
gate or  make  any  objection  in  respect  of  the 
prior  title  to  the  lot.  Before  completion  of  the 
contract,  the  purchaser  discovered  from  docu- 
ments su|)plied  by  the  vendor,  not  to  him,  but  to 
a  sub-purchaser  from  him,  that  the  lot  was  in 
fact  the  purchaser's  own  property,  and  he  there- 
upon declined  to  complete,  although  he  had 
accepted  tlie  vendor's  title.  In  a  suit  for  specific 
performance  by  the  vendor : — Held,  that  the 
purchaser  was  not  precluded  by  the  condition 
from  raising  the  objection,  and  an  inquiry  w^as 
directed  as  to  the  title  to  the  lot  at  the  date 
of  the  contract.  Jones  v.  Clifonh  3  Ch.  D.  779  ; 
45  L.  J.,  Ch.  809  ;  35  L.  T.  937  ;  24  W.  R.  979. 

By  the  conditions  of  sale  of  leasehold  premises, 
the  vendore  stipulated  that  they  shoidd  deliver 
an  abstract  of  the  lease  and  of  the  subsequent 
title  under  which  the  leasehold  lots  were  held, 
but  should  not  produce  the  lessor's  title.   The  de- 
fendant became  the  purchaser,  and  on  investigat- 
ing the  title  for  himself,  it  appeared  to  be  defec- 
tive, and  he  refused  to  complete  the  purchase  : — 
Held,  that  the  purchaser  was  not  precluded  from 
inquiring  aliunde  into  the  lessor's  title,  by  the  i 
stipulation  that  the  veudoi-s  should  not  be  obliged 
to  produce  it.    Shepherd  v.  Keatley,  4  Tvr.  571  : 1 
I.e.,  JM.  &  R.  117. 


Sale  by  Fint  Mortgagees —Betults  of  In> 
quiry.l — On  a  sale  by  auction  of  lands,  one  of 
the  conditions  of  sale  was,  "  that  the  sale  was 
made  by  the  first  mortgagees  under  a  power  of 
sale  contained  in  a  mortgage  deed  made  to  them^ 
and  that  no  purchaser  should  be  entitled  to  re- 
quire any  abstract  or  evidence  of  the  incum- 
brances subsequent  to  that  deed,-  although  notice 
of  such  incumbrances  might  appear  in  the  title 
to  be  shewn."  The  stipulations  of  the  power  of 
sale  contained  in  the  deed  were,  that  if  the  sum 
lent  should  not  V)e  paid  by  a  day  certain,  and  if 
the  mortgagees  should  give  notice  in  writing  to 
the  mortgagor  to  pay  it,  and  if  he  should  neglect 
to  do  so  for  three  montlis  afterwards,  the  mort- 
gagees might  sell,  by  such  contracts  and  upon 
such  terms  and  conditions  as  they  should  think 
fit ;  and  that  all  such  contracts  and  conditions 
made  by  the  mortgagees  might  be  made  without 
the  concurrence  of  the  mortgagor,  and  that  they 
should  be  binding  on  the  mortgagor  though  made 
without  his  assent ;  and  that  the  receipts  of  the 
mortgagees  for  the  moneys  to  arise  by  the  sale 
should  effectually  discharge  the  purchaser  from 
being  obliged  to  inquire  into  the  necessity  or 
propriety  of  the  sale,  or  to  be  satisfied  whether 
the  terms  upon  which  the  sale  was  to  be  made 
were  complied  with.  A  sale  was  made  without 
any  notice  having  been  given  by  the  mortgagees 
to  the  mortgagor,  but  he  had  waived  the  notice  ; 
and  before  the  waiver,  he  had  mortgaged  the 
land  to  several  s.ibsequent  mortgagees,  who,  how- 
ever, had  executed  a  deed  purporting  to  ratify 
the  sale  to  the  purchaser : — Held,  that  the  con- 
tract on  the  part  of  the  vendors  with  the  pur- 
chaser was,  that  the  title  to  be  given  to  him  was 
a  clear  and  simple  title,  depending  only  upon  the 
result  of  an  inquiry  into  the  compliance  by  them 
with  the  stipulations  of  the  mortgage  deed  ;  and 
that,  inasmuch  as  the  title  offered  by  them  did 
not  depend  merely  upon  the  result  of  that  in- 
quiry", but  upon  the  result  of  an  inquiry  into  the 
validity  of  the  waiver  by  the  mortgagor,  under 
the  circumstances  of  the  notice  to  be  given  to 
him,  and  of  the  circumstances  and  validity  of  the 
proposed  ratification  by  the  subsequent  mortga- 
gees, the  result  of  which  inquiries  was  doubtful 
in  law,  the  purchaser  was  entitled  to  rescind  his 
contract  with  the  mortgagees,  and  to  recover  from 
the  vendors  the  deposit  which  he  had  paid  to 
them.  Foster  v.  Tloggart,  15  Q.  B.  155 ;  19  L.  J., 
Q.  B.340;  14  Jur.  76*7. 

Sale  by  Trustees.] — Conditions  of  sale  stipu- 
lated that  the  vendors  would  deliver  an  abstract 
of  title,  commencing  with  a  conveyance  in  1800 
from  D.,  who  died  in  1800,  having  devised  the 
property  to  his  wife  during  life  or  widowhood^ 
and  that  he  appeared  to  have  made  no  devise  of 
the  reversion,  and  the  property  had  been  since 
dealt  with  on  that  supposition ;  that  the  vendors, 
would  enter  into  a  qualified  covenant  to  produce 
the  deeds  retained  by  them  ;  but  as  the  vendors 
purchased  the  j)roperty  with  money  in  which 
they  had  no  beneficial  interest,  no  other  cove- 
nant, except  as  last  aforesaid,  should  be  required 
than  the  usual  covenant  that  they  had  not  in- 
cumbered, and  no  objection  should  be  taken  on 
the  gi-ound  of  want  of  covenants,  or  to  the  right 
of  the  vendors  to  hold,  sell  or  convey  the  pro- 
perty now  sold.  The  abstract  traced  the  title 
from  D.  through  his  heirs  in  gavelkind.  D.  had 
made  a  will,  by  which  he  devised  the  property  in 
(picstion  to  his  wife  for  life  or  widowhood,  anc\ 
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with  the  rest,  residue  and  remainder  of  the  pro- '  who  jmid  down  a  deposit,  and  agreed  to  complete 
duee  of  the  sale  of  certain  other  property  directed  the  purchase  on  having  a  good  title  :— Held,  that 
to  be  sold,  after  |>ajment  of  legacies,  he  directed  •  the  nonpayment  of  the  purchase-money  by  B.  wa*» 
the  same  to  be  placed  at  interest,  and  he  gave '  a  suflicient  objection  to  the  title,  and  that  D. 
the  whole  of  such  interest  to  his  wife  for  life  or  ,  might  recover  back  his  deposit.  Elliott  v.  Ed' 
widowhood;  and  after  her  decease  or  second  wards,  3  B.  &  1*.  181. 
marriage,  to  his  three  sons  and  his  daughter  Ann, ' 

equally  to  be  divided  between  them,  share  and  ConditionaB  to  Derogation— Prior  acknowledg- 
share  alike;  but  if  the  share  of  his  daughter ,  ment  of  Enoroachment.] — By  a  covenant  in  a 
should  not  be  legally  claimed  within  three  years  conveyance  in  fee,  from  A.  lo  B.,  of  a  housci 
after  his  wife's  decease,  then  to  his  three  sons  and  premises,  "  together  with  all  rights,  liberties, 
equally,  or  the  survivors.  Upon  objection  taken  privileges,  easements  and  appurtenances  to  the 
to  thetitle  deduced,  that  the  daughter  took  apart  premises  belonging  or  in  anywise  appertaining 
with  her  brothers : — Held,  that  the  vendee  Wiis  ;  or  actually  held  or  enjoyed  therewith,  or  deemed 
debarred  from  the  objection  b}'  the  condition  a«  or  taken  to  be  part,  parcel,  or  member  thereof," 
to  the  right  of  the  vendors  to  hold  and  sell,  and  !  A.  covenanted  that,  notwithstanding  any  act, 
that  the  title  was  rightly  deduced  through  the  I  deed,  matter  or  thing  whatsoever  made,  done  or 
sons  only,  for  inasmuch  as  the  daughter  had  not  ,  permitted  by  him  or  any  person  claiming  through 
claimed  within  three  years,  no  question  as  to  her  him,  he  hath  now  good  title  to  convey  the  mes- 
right  could  afterwards  be  raised  ;  but  if  it  could, 
semble,  that  the  testator  dietl  intestate  as  to 
tlic  reversion  after  his  wife's  death  in  the  pro- 


suage  and  premises  with  the  appurtenances. 
Nearly  twenty  years  before,  A.,  being  owner  in 
fee  and  occupier  of  the  same  house  and  premises 


perty  left  to  her  for  life  or  widowhood.  Lcth-  \  in  the  same  condition,  entered  into  a  written 
ht'tdge  V.  Kirhman,  25  L.  J.,  Q.  B.  89  ;  2  Jur.,  N.  |  Jigreement  with  the  owner  of  adjoining  premises 
'  acknowledging  that  the  cornice  and  spouts,  and 


three  windows  of  A.'8  house,  overlooking  the 
adjoining  premises,  were  encroachments  ;  that  he 
had  paid  live  shillings  as  an  acknowledgment, 
and  would  pay  five  shillings  a  year  so  long  as  lie 


S.  372. 

Conditloii  as  to  Pajnnont.] — In  an  action  by  a 
vendor  against  a  purchaser  of  an  estate,  for  non- 
payment of  the  residue  of  the  purchase-money. 

the  declaration  stated,  that  in  consideration  of  '  should  be  allowed  to  use  the  cornice,  spouts,  and 
IH.>/.  paid  to  the  plaintiff  by  the  defendant,  and  ■  windows.  At  the  time  of  entering  into  that 
of  the  further  sum  of  820/.  to  be  paid  to  the  agreement,  A.  had  acquired  no  easement  in  re- 
plaintitf  on  the  1st  November,  the  plaintilf  spect  of  the  cornice,  spout«  and  windows  by 
agi'ced  to  sell,  and  the  defendant  agreed  to  buy,  twenty  years'  user,  and  the  owner  of  the  adjoin- 
a  messuage,  and  to  pay  the  plaintiff  the  residue  ing  premises  could  have  prevented  him  from 
of  the  purchase-money  on  the  1st  November ;  acquiring  any  easement  in  respect  thereof ; — 
and  that  thereupon  a  conveyance  of  the  premises.    Held,  that  there  was  no  breach  of  the  covenant, 


and  the  freehold  and  in'neritance  thereof,  should 


for  that  A.  had  neither  done  nor  permitted  any 


be  made  to  the  defendant  by  all  proi^er  parties,  act,  deed,  matter,  or  thing,  to  the  contrary  of  his 
at  the  expense  of  the  plaintiff,  provided  that  the  j  right  to  convey  all  that  he  was  ever  entitled  to 
plaintiff  should  not  be  liable  to  pay  the  expenses  convej',  and  that  he  had  not  derogated  from  any 
of  any  attorney  whom  the  plaintiff  should  em- 1  estate  which  he  had  ever  possessed  by  an  agrec- 
ploy  to  investigate  the  title  ;  and  the  plaintiff  ,  ment,  the  effect  of  which  was  simply  to  keep 
a'zreed  to  deduce  a  good  marketable  title  to  the  ,  matters  in  statu  quo.  Thackeray  v.  Wood,  5  B, 
premises,  biit  the  defendant  was  to  be  satisfied  I  &  S.  325  ;  33  L.  J.,  Q.  B.  275  ;  10  Jur.,  N.  S.  877. 
with  the  usual  conveyance  of  the  f  recliold  of  the  1  Affirmed,  6  B.  &  S.  766  ;  34  L.  J.,  Q.  B.  226  ;  13 

"  W.  R.  996— Ex.  Ch. 


premises  from  the  lords  of  the  manor ;  that  it 
was  agreed  between  the  plaintiff  and  the  de- 
fendant, that  if  the  completion  of  the  purchase 
should,  from  an-y  cause  on  the  part  of  the  plain- 
tiff, be  delayed  beyond  the  1st  November,  the 


Opportunity  of  Inspection — Docnment  a£foot- 
ing  Title.] — A  condition  of  sale  which  refers  to 
a  document  as  affectiug  the  title  and  offei-s  an 


defendant  should  pay  interest  on  the  unpaid  ■  opportunity  of  inspecting  it,  is  not  misleading, 
portion  of  the  purchase-money,  at  the  rate  of  j  unless  it  so  states  the  document  as  to  lead  to 
10  per  cent.,  and  if  the  delay  should  be  caused  ,  the  belief  that  all  that  is  material  in  it  is  dis- 
by  the  defendant,  at  the  rate  of  5  per  cent.,  from  i  closed.  Blenkorn  v.  Fcnrosi',  43  L.  T,  668  ;  29 
the  Ist  November  until  payment,  the  defendant  ^  \V.  R.  237, 
Ix'ing  entitled  to  the  rents  and  profits,  and  to, 

the  possession  of  the  premises,  on  and  from  the  j     Title  of  Bankmpt.] — Assignees  put  up  to 

1st  November  : — Held,  that  according  to  the  ,  sale  the  bankrupt's  interest  in  an  estate  **  as  he 
true  construction  of  the  agreement,  the  de- ,  lately  held  the  same,  an  abstract  of  which  may 
fendant  was  not  bound  to  pay  the  residue  of  the  !  be  seen  at  the  office  of  T.  k  Co.  :" — Held,  that 
purchase-money  until  a  good  title  to  the  pre-  the  vendee  could  not  insist  upon  any  other  title 
mises  was  made  out  by  the  plaintiff',  and  he  was  -  than  such  as  the  bankrupt  hatl,  Eremr  v. 
ready  to  convey  to  the  defendant.'  Manly  v.  Cre-  Wright,  4  Madd.  364. 
moniui,  6  Ex.  808  ;  2L.,  M.  &   P.  550  ;  21  L.  J.,  ' 

S2L.  288.  ^  ^^  ^^1®  Deeds  —Covenants  for  Frodnotion.] 

A.,  having  sold  leasehold  premises  t(j  B.,  as-  — By  conditions  of  a  sale  of  land,  it  was  stipu- 
signed  them  by  indenture,  containing  a  proviso  lated  that  the  vendors  should  within  ten  days 
that  B.  should  not  assign  over  until  the  whole  of  ,  deliver  an  abstract  of  title,  and  should  not  be 
the  purchase-money  should  have  been  paid,  and  '  required  to  produce  any  deeds  not  in  their  pos- 


H.  and  C.  covenanted  for  the  payment  of  the 
money  ;  the  premises,  having  been  taken  in  exe- 
cution for  a  debt  of  B.,  who  had  not  paid  the 


session,  and  that  all  deeds  of  covenant  for 
production  of  any  deed  or  document,  whether 
referred  to  in  an  abstract  or  not,  which  the  pur- 


purchase-mouey,  were  sold  by  the  slieriff  to  I)., ,  chaser  should  require  for  verifying  the  abstrj\ct. 
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or  for  any  other  puriwse ;  and  other  evidence, 
which,  but  for  the  condition,  might  be  required 
to  prove  anything  whatsoever ;  also  all  searches 
and  inquiries  for  the  pnrpase  of  ascertaining 
where  such  deed,  or  document,  or  evidence  was 
to  be  found,  and  rxiKJUses  incidental  thereto, 
should  •*  be  resjKictively  paid,  made,  searched 
for  and  obtained  by  and  at  the  expense  of  the 
.  purchaser  requiring  the  same  : " — Held,  that 
the  vendors  were  not  bound  to  procure  cove- 
nants for  production  from  parties  holding  deeds 
referre<l  to  in  the  abstract,  and  not  in  the  hands 
*ii  the  vendors.  Gabriel  v.  Smith,  16  Q.  B.  847  ; 
20  L.  J.,  Q.  B.  386  ;  15  Jur.  1124. 

Waiver  of  Objection— By  Poeeeiiion.]— If  a 

contract  for  the  sale  of  land  is  silent  as  to  the 
title  which  is  to  be  shewn  by  the  vendor,  the 
legal  implication  that  the  purchaser  is  entitled 
to  a  good  title  may  be  rebutted  by  evidence 
that,  before  the  execution  of  the  contract,  the 
purchaser  had  notice  of  defects  in  the  vendor's 
title.  But,  if  the  contract  expressly  provides 
that  a  good  title  shall  be  shewn,  the  purchaser 
U  entitled  to  insist  on  a  good  title,  notwith- 
standing that  before  the  execution  of  the  con- 
tract he  had  notice  of  defects  in  the  vendor's 
title.  If  the  contract  contains  no  stipulation 
as  to  posse:5sion  being  taken  by  the  purchaser 
before  completion,  and  he  takes  possession  with 
knowledge  that  there  are  defects  in  the  title 
which  the  vendor  cannot  remove,  the  taking 
possession  amounts  to  a  waiver  of  the  purchaser's 
right  to  require  the  removal  of  those  defects,  or 
to  repudiate  his  contract.  If,  on  the  other  hand, 
the  defects  are  removable  by  the  vendor,  the 
taking  of  possession  does  not  amount  to  such  a 
waiver,  moag  and  Miller's  Contraet,  In  re^  23 
Ch.  D.  320 ;  52  L.  J.,  Ch.  654  :  48  L.  T.  629  ;  31 
W.  R.  601. 


When  Verbal.] — A  purchaser,  who  in  his 


written  contract  stipulates  for  a  good  title,  can 
not  be  required  to  complete  the  purchase  upon  a 
defective  title  on  the  ground  of  a  verbal  waiver 
of  the  stipulation  for  a  good  title.  Oog^t  v. 
Xugent  {Lord'),  2  N.  &  M.  28  ;  5  B.  &  Ad.  58. 

c.  Time. 

Delay  in  Belivery  of  Abstract] — When  a 
contract  for  sale  is  entered  into  by  which  it  is 
stipulated  that  the  abstract  is  to  be  delivered  on 
a  particular  day,  and  it  is  not  delivered  within 
a  reasonable  time  after  that  day,  the  purchaser 
is  at  liberty  to  repudiate  the  contract.  Venn  v. 
(httell,  27  L.  T.  469. 

The  conditions  of  sale  under  which  a  purchase 
was  made,  provided  that  the  abstracts  should  be 
delivered  within  twenty-one  days  from  the  day 
of  sale.    When  seventy-eight  days  had  expired 
without  any  abstract  having  been  delivered y  the 
purchaser  gave  notice  to  the  vendor  that  he  de- 
clined to  complete.      After  one  hundred  and 
eighteen  days  had  elapsed,  abstracts  of  the  title 
to  some  of  the  lots  were  delivered  to  the  pur- 
chaser, and  the  abstract  of  the  remaining  lot 
was  delivered  a  fortnight  later,  but  were  re- 
turned by  the  purchaser  on  the  same  days  on 
which  they  were  delivered  : — Held,  that  as  the 
vendor  had  failed  to  deliver  the  abstracts  within 
a  reasonable  time  after  the  day  named,  he  could 
not  enforce  the  contract  against  the  purchaser. 
lb. 


An  estate  was  put  up  to  sale  by  auction  on  tht* 
22nd  J uly.  By  the  conditions  of  sale.,  an  abstract 
of  title  was  to  be  furnished  within  seven  days 
from  the  day  of  sale,  on  the  application  of  th- 
purchaser  for  the  same  :  all  objections  were  to  be 
taken  within  eight  days  of  such  delivery,  or  to  br 
considered  as  waiveil ;  the  purchase  to  be  com- 
pleted on  the  8th  of  August.  The  parchaser'<« 
solicitor  called  for  the  abstract  on  the  24th  of 
July,  two  days  after  the  sale.  The  estate  was  in 
mortgage  ;  and  the  mortgagee  being  abroad,  thi* 
abstract  could  not  be  made  in  time,  but  the  same 
was  delivered  on  the  3rd  of  August.  The  pur- 
chaser thereupon  claimed  to  rescind  the  cf>n- 
tract,  and  brought  an  action  for  the  deposit : — 
Held,  that  time  in  the  delivery  of  the  abstract 
was  not  of  the  essence  of  the  contract,  the  im- 
|)ortance  of  stipulations  as  to  time  being  dif- 
feixjutly  regarded  in  courts  of  law  and  equitv. 
Robert H  v.  Bcrnj,  3  De  G.,  M.  &  G.  284  ;  22  L. 
J.,  Gh.  398. 

Completion  of  Purchase.]— Upon  the  sale  by 
auction  of  a  contingent  reversionary  interest  in 
railway  stock,  the  conditions  of  sale  were,  that 
the  purchaser  should  pay  to  the  auctioneers  a 
deposit  as  part  of  the  purchase-money  and  sign 
agreements  for  payment  of  the  remainder  on  or 
before  August  17th,  when  the  purchases  were  to 
be  completed ;  should  the  completion  of  the 
purchases  be  delayed  from  any  cause  whatever 
beyond  that  period  the  purchasers  were  to  pay 
interest  on  the  balance  of  the  purchase-money 
i  from  that  date  until  the  completion  of  the  pur> 
chase  : — Held,  that  as  by  the  conditions  of  sale 
a  possible  i>ostponement  of  the  purchase  was 
contemplated,  time  was  not  of  the  essence  of 
the  contract.  Patrieh  v.  Milner,  2  C.  P.  D.  342  : 
46  L.  J.,  C.  P.  537  ;  36  L.  T.  738  ;  26  W.  R.  71»t... 

If  it  is  of  the  essence  of  the  contract  that  an  act 
should  be  completed  by  a  fixed  date,  an  extensi>  'it 
of  the  time  does  not  operate  as  an  absolute 
waiver  of  that  condition,  but  only  substitutes 
the  extended  time  for  the  original  time.  Bur- 
clay  V.  Mesxenffer,  43  L.  J.,  Ch.  iA9 ;  30  L.  T. 
350  ;  22  W.  R.'  522. 

M.  &  W.,  entitled  to  a  lease  under  a  building; 
agreement,  defeasible  by  notice  in  case  they  did 
not  complete  buildings  by  the  Ist  of  January, 
1874,  in  Julv,  1873.  entered  into  an  agreement 
to  sell  their  interest  for  2,000/.,  200/.  of  whicli 
was  paid  on  signing  the  agreement,  800/.  and 
1,000/.  to  be  paid  at  the  times  specified  in  the 
5th  clause,  which  was  a  follows  : — "  If  the  pur- 
chaser shall  fail  to  pay  either  the  800/.  on  the 
14th  of  July,  1873,  or  the  1,000/.  on  the  31st 
of  July,  1873,  or  as  to  the  1,000/.  upon  such 
deferred  date  as  the  parties  might  agree  upon, 
all  money  paid  previously  to  sucn  default  being 
made  shall  be  absolutely  forfeited  and  this  con- 
tract become  null  and  void."    The  800/.  was 
duly  paid.    The  time  for  payment  of  the  1,000/. 
was  extended  to  the  26th  of  August,  1873.    The 
purchaser  made  default  in  payment  at  that  date. 
The  vendors  gave  notice  to  determine  the  agree- 
ment, and  a  suit  for  specific  performance  wa« 
instituted  by  the  purchasers :  —  Held,  that  by 
the  5th  clause  time  was  made  of  the  essence 
of    the    contract  ;    that   the  extension  of  th*- 
time   to  the   26th   of  August  did  not  operate 
as  an  absolute  waiver  of  that  condition,  but 
merely  substituted  the  26th  of  August  for  the 
original  date.     ///. 
If  the  vendor  of  an  estate  by  auction  does  not 
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Bbew  a  clear  title  by  the  day  specified,  the  pur- 
chaser may  recover  back  his  deposit  and  rescind 
the  contract,  without  waiting  to  see  whether  the 
vendor  may  ultimately  be  able  to  establish  a 
good  title  or  not.     Wlld4*  v.  Fort,  4  Taunt  334. 

And  if  the  vendor  contracts  to  make  out  a 
good  title  by  a  certain  day,  the  vendee  is  not 
bound  to  apply  to  the  vendor  respecting  it 
before  that  day.    litTry  v.  Young,  2  Esp.  640,  n. 

Notice  to  Betennine  Contract.] — A  pur- 


chaser cannot,  owing  merely  to  the  delay  of  the 
vendor  in  complying  with  his  requisitions,  deter- 
mine the  contract  without  notice,  or  bring  an 
action  for  his  deposit  befoi'e  the  termination  of 
his  notice,  where  time  was  not  originally  of  the 
essence  of  the  contract.  Whether  he  can  do  so 
after  the  expiration  of  the  notice,  where  time  has 
not  been  made  of  the  essence  of  the  contract,  or, 
being  of  the  essence  of  the  contract,  has  been 
waived,  depends  upon  the  conduct  of  the  vendor 
after  notice.  M'^ood  v.  Maclni,  5  Hare,  158  ;  16 
L.  J.,  Ch.  21. 

Notice  to  make  Time  of  Essence  of  Contract.] 

— When,  after  a  contract  for  the  sale  of  land 
has  been  entered  into,  a  notice  is  given  to  make 
time  of  the  essence  of  the  contract,  the  ques- 
tion whether  the  notice  is  reasonable  or  not  must 
be  judged  of  as  at  the  date  when  it  is  given. 
The  plaintiff  held  a  lease  from  the  defendant 
which  gave  him  an  option  of  purchasing  the 
demised  property  at  any  time  during  the  term, 
on  giving  the    lessor   three    months'  previous 
notice  in  writing.     On  the  24th  of  March,  1877, 
the  plaintifE  gave  the  defendant  notice  of  his 
intention  to  exercise  the  option.     There  were 
some  difficulties  in  completing  the  defendant's 
title  to  the  property,  and  an  abstract  of  title 
was  not  delivered  to  the  plaintiff's  solicitor  till 
the  17th  of  Juue,  1878.     The  plaintiff's  solicitor 
Hot    having  acknowledged  the  receipt   of   the 
abstract,  and  having  neglected  to  answer  several 
letters  from  the  defendant's  solicitors,  they,  on 
the  16th  of   September,  wrote  to  the  plaintiff 
himself,  asking  whether  he  intended  to  complet-e 
the  purchase.     The  plaintiff  ix?plied  the  next 
day  that  he  would  write  at  once  to  his  solicitor. 
On  the  24th  of  September,  1878,  no  further 
eommunication  having  been  received  from  the 
plaintiff  or  his  solicitor,  the  defendant  gave  the 
plaintiff  a  notice  in  writing,  requiring  him  to 
Complete  the  purchase,  and  stating  that,  unless 
he  completed  it  on  or  before  the  31st  of  October, 
1878,  the  defendant  would  treat  the  contract  as 
rescinded,  and  that  in  that  respect  time  should 
be  deemed  of  the  essence  of  the  contract.    On 
the  26th  of  September,  1878,  the  plaintiff  ac- 
knowletlged  the  receipt  of  the  notice,  and  said 
that  he  had  seen  his  solicitor,  who  had  promised 
to  proceed  as  soon  as  possible.    On  the  1st  of 
November,  1878,    no    further    communications 
having  been  received  from  the  plaintiff  or  his 
solicitor,  the  defendant's  solicitors  wrote  to  the 
plaintiff,  that  the  defendant,  in  purcuance  of  his 
notice,  declared  the  contract  at  an  end,  and  they 
i-equestcd  the  return  of  the  abstract,  and  de- 
manded payment  of  rent  for  the  property.    The 
plaintiff  had  been  in  possession  of  the  property 
ever  since  his  notice  to  purchase,  but  had  refused 
to  pay  any  rcnt  after  the  24th  of  June,  1877. 
On    the  2l8t  of  November,  1878,  the  plaintiff 
commenced  his  action  for  the  specific  perform- 
ance of  the  contract  to  purchase : — Held,  that 


the  notice  of  the  24th  of  September  fixed  an 
unreasonably  short  time  for  the  completion  of 
the  purchase,  and  was  therefore  invalid.  Specific 
performance  was  decreed,  and  the  defendant  was 
ordered  to  pay  the  costs  of  the  action  up  to  and 
including  the  trial.  Ci'awford  v.  Tooffood,  13 
Oh.  D.  153  ;  49  L.  J.,  Ch.  108  ;  41  L.  T.  540 ;  28 
W.  R.  248. 

When  time  is  not  originally  made  of  the 
essence  of  a  contract  for  the  sale  of  land,  one 
of  the  parties  is  not  entitled  afterwaitis  by 
notice  to  make  it  of  the  essence,  unless  there 
has  been  some  default  or  unreasonable  delay  by 
the  other  party.  After  a  delay  of  two  years  on 
the  part  of  a  vendor,  he  gave  notice  to  the  pur- 
chaser to  complete  his  contract  within  three 
weeks,  and  that,  if  he  did  not  do  so,  the  vendor 
would  treat  the  contract  as  at  an  end : — Held, 
that  the  time  limited  for  completion  was,  under 
the  circumstances,  unreasonably  short,  and  the 
notice  therefore  of  no  effect.  Green  v.  Savin, 
13  (^h.  D.  589 ;  49  I..  J.,  Ch.  166  ;  41  L.  T.  724  ; 
44  J.  P.  282. 


Waiver  of  Notice.] — Where  upon  a  sale 


of  an  interest  in  a  house  on  the  terms  of  the 
fixtures  being  taken  at  a  valuation,  and  the  de- 
posit forfeited  if  the  purchase,  through  default 
of  the  purchaser,  is  not  completed  on  a  certain 
day,  the  vendor's  agent  is  informed  on  that  day 
that  the  purchase  will  not  be  completed  until 
the  following  day,  and  no  objection  is  made — 
the  vendor  cannot,  on  an  action  being  brought 
by  the  purchaser  for  the  deposit,  insist  that  there 
w«is  a  forfeiture  on  the  second  day.  Carpaitcr 
V.  Blandford,  3  M.  &  R.  93  ;  8  B.  &  C.  575. 

Delay  in  Taking  Objections.]— A.  agreed  to  sell 
and  B.  to  purchase  a  piece  of  land,  and  to  pay  part 
of  the  purchase-money  down,  and  the  remainder 
on  a  future  day,  and  that  B.  should  have  imme- 
diate possession,  and  that  A.  should  furnish  B. 
with  a  full  and  sufficient  abstract  of  title  to  the 
land,  and  u^Mn  payment  of  the  balance  of  the 
purchase-money,  a  conveyance  of  the  fee  simple 
should  be  made  ;  that  all  objections  to  and  re- 
quisitions in  support  of  the  title,  not  delivered  in 
writing  in  a  month  after  the  delivery  of  the  ab- 
stract, should  be  deemed  to  be  waived.  B.  paid 
the  deposit  and  took  possession  of  the  land.  The 
veudor  in  due  time  delivered  an  abstract  contain- 
ing a  statement  of  all  the  deeds  in  his  custody, 
power  or  knowledge,  but  tracing  the  title  for  a 
period  less  thax  sixty  years,  and  shewing  it  to  be 
in  a  trustee.  No  objection  was  made  within  the 
month.  Afterwards,  the  trustee  died  intestate, 
and  it  not  api>earing  in  whom  the  legal  estate 
vested,  B.  gave  notice  that  he  rescinded  the  con- 
tract, and  brought  an  action  to  recover  the  de- 
l)osit,  and  declared  sixicially  on  the  ag^'eement, 
and  assigned  as  a  breach  the  non-delivery  of  a 
full  and  sufficient  abstract  of  the  vendor's  title  to 
the  land,  which  was  traversed  by  a  plea  : — Held, 
that  no  objection  having  been  made  within  the 
month,  the  issue  was  satisfied  by  the  abstract  de- 
livered, it  having  been  a  full  and  fair  statement 
of  all  the  muniments  which  the  vendor  had  in 
his  j)ossession,  p<.)wcr  or  knowledge,  and  a  fair 
statement  of  the  deduction  of  his  title,  though  it 
did  not  go  back  sixty  years.  Blacklmni  v. 
Smith,  2  Ex.  783  ;  18  L.  J.,  Ex.  187. 

Held,  also,  that  B.  could  not  rescind  the  con- 
tract   and  recover    the    deposit,  inasmuch  as, 
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having  taken  possession  of  the  land,  the  parties 
could  not  be  placed  in  stiitu  quo.  Ih,  Sec  also 
Rosenberg  v.  Cook,  8  Q.  B.  D.  1C2  ;  61  L.  J.,  Q.  B. 
170;  30  W.  n.  344— C.  A. 

Land  was  put  up  for  sale  by  auction,  subject  to 
conditions  that  '*  the  vendors  should  within  seven 
days  of  tbe  sale  deliverto  the  purchaser  anabstract 
of  their  title,  all  objections  and  requisitions  not 
delivered  to  the  vendors  within  fourteen  days  after 
the  delivery  of  the  abstract  to  be  considered  as 
waived,  and  in  this  respect  time  to  be  of  the 
essence  (jf  the  contract ; "  that  "  the  vendore 
Ix-ing  trustees  should  not  l)e  required  to  obtain 
the  concurrence  of  any  one  interested  in  the 
proceeds  of  the  sale ; ''  and  that  '*  if  the  pur- 
chaser should  fail  to  comply  with  the  conditions 
his  deposit  should  be  forfeited."  An  abstract 
was  delivered  to  the  purchaser  within  seven  days, 
shewing  that  the  property  had  been  devised  to 
trustees  (ot  whom  the  vendor  was  the  survivor) 
upon  trust  to  pay  the  income  to  S.  for  life,  and 
after  his  death  to  sell  and  divide  the  proceeds 
amontf  his  children  ;  and  that  S.  was  still  alive. 
The  abstract  did  not  state  whether  he  had  chil- 
dren living,  though  there  were  in  fact  eight  all  of 
nge  : — Held,  that  the  vendor  having  thus  no  title 
t)  «5ell  the  property,  the  purchaser  was  entitled 
to  recover  back  his  deposit,  althouj^h  he  had 
made  no  requisition  within  the  fourteen  days — 
the  court  being  of  opinion  that  the  conditions  as 
to  waiver  and  forfeiture  referred  only  to  the 
waiver  of  requisitions  for  further  information  or 
K^curity  in  the  case  of  a  defective  title  capable  of 
l.-eing  made  good  on  the  defects  being  supplied, 
but  not  to  tbe  case  of  a  title  wholly  bad.  Want 
V.  StaUihraitu,  8  L.  R.,  Ex.  175;  42  L.  J.,  Kx. 
108  ;  21)  L.  T.  2!>3  ;  21  W.  11.  685. 

If  a  vendor  does  not  deliver  the  abstract  of 
title  within  the  time  specified  in  the  conditions, 
he  cannot  hold  the  purchaser  bound  to  send  in 
his  objections  within  the  time  limited  for  that 
purpose,  even  though  it  was  stipulated  in  the 
condition  for  sending  in  the  objections  that  time 
in  that  respect  should  be  of  the  essence  of  the 
contract.  In  such  a  case,  the  time  within  which 
objections  will  be  considered  as  waived  will  de- 
pend upon  the  general  principles  of  the  court  and 
rhe  conduct  of  the  parties.  L'jfjffrton  v.  Xirlntl- 
Mon.  6  L.  R.,  Ch.  430  ;  40  L.  J..  Ch.  401  :  25  L.  T. 
4  ;  19  W.  R.  733. 

Land  was  described  in  a  contract  for  sale  as 
freehold,  but  it  was  shewn  by  the  abstract  that 
it  was  formerly  copyhold,  and  had  been  enfran- 
cliised.  A  decree  was  afterwards  made  at  the 
suit  of  the  vendor  for  specific  performance,  and 
a  ireneral  inquiry  directed  as  to  title ;  in  the 
course  of  which  the  purchaser  for  the  first  time 
objected  that  the  minerals  were  reservetl  to  the 
lord  of  the  manor  under  the  enfranchisement  : — 
Held,  that  the  objection  was  fatal  to  the  title  : 
but  as  the  purchaser  had  taken  the  objection  so 
late,  he  was  not  allowed  his  costs.    Ih. 

Where  executors  with  a  charge  of  debts  on  the 
testator's  real  estate  sold  it  under  conditions  of 
sale,  by  one  of  which  it  was  stipulated  that  the 
"  purchaser  shall  send  his  objections  and  requisi- 
tions (if  any)  in  respect  of  the  title,  and  all 
matters  appearing  on  the  abstract  ....  within 
ten  days  from  the  delivery  of  the  abstract,  and 
in  this  respect  time  shall  be  of  the  essence  of  the 
contract,  and  in  default  of  such  requisitions  and 
objections  (if  none),  and  subject  only  to  such  (if 
any),  the  purchaser  shall  be  deemed  to  have  ac- 
c«.'()ted  the  title  : " — Held,  that,  although  the  ten 


days  had  expired,  the  purchaser  was  entitled  to 
raise  the  objection,  by  summons  under  the  Vendor 
and  Purchaser  Act,  1870,  that  the  vendors  had 
no  power  to  sell,  on  the  ground  that  the  will  did 
not  create  a  charge.  Taiiqveray-  Willavme  and 
Landav,  In  re,  20  Ch.  D.  466  ;  51  L,  J.,  Ch.  434 ; 
46  L.  T.  542  ;  30  W.  R.  801—0.  A. 

Circumstances  of  delay  held  not  to  amount  to 
a  waiver  of  requisitions  of  title.  Cooeh  v, 
Ufln/<-»,  46L.J..  Ch.  639. 


Constmotion  of  Objections.] — Where  all 


objections  not  taken  by  a  certain  day  were  to  be 
considered  as  waived,  and,  before  the  day  named, 
the  purchaser's  solicitor  wrote  to  the  vendor's 
solicitor  objecting  to  the  title  on  one  ground, 
but  inclosing  an  opinion  upon  the  title  in  which 
a  further  objection  was  disclosed : — Held,  that 
the  letter  and  the  opinion  must  be  read  together 
and  sufficiently  stated  the  latter  ground  of  ob- 
jection. Moneley  v.  Hyde,  17  Q.  B.  183  ;  20 
L.  J.,  Q.B.  539;  15  Jur.  809. 

Xescission  of  Contnust — Seasonable  Time — 
Qnestion  for  Jury.] — By  a  memorandum  of  the 
19th  of  August.  1862,  the  defendants  contracted 
to  sell  freehold  ])remises  to  the  plaintiffs  for 
2,850/.,  285/.  to  be  paid  at  once  to  the  vendor's 
solicitor  as  a  deposit,  and  the  residue  on  the 
29th  of  October  :  and  it  was  agreed  tliat  the 
vendoi*8  should  deliver  an  abstract,  and  that 
the  purchasere  should,  w^ithin  twenty-one  days 
after  the  deliveiy  of  the  abstract,  deliver  in 
writing  to  the  vendors'  solicitor  their  objections, 
if  any,  to,  or  requisitions  on,  the  title.  In  case 
an}'  objcctioi^  or  ivquisition  should  be  S)  de- 
livered, and  the  vendors  should  be  unable  or  un- 
willing to  comply  therewith  or  remove  the  same, 
they  were  to  be  at  liberty,  by  notice,  to  rescind 
their  contract  and  return  the  deposit  money 
without  interest  or  other  comi>ensation,  notwith- 
standing any  attempt  made  to  remove  or 
comply. "with  such  objection  or  requisition.  An 
abstract  was  delivered  to  the  purchasers'  solici- 
tor on  the  6th  of  September.  On  the  22nd  of 
September  objocticms  and  requisitions  were  de- 
livered to  the  veudora'  solicitor.  On  the  4th  of 
November  (which  was  six  days  after  the  time 
mentioned  in  the  contract  for  completion),  the 
vcndore'  solicitor  fonvarded  to  the  purchasers* 
solicitor  replies  to  the  requisitions  on  title. 
Nothing  further  was  done  until  the  29th  of  No- 
vember, when  the  plaintiffs,  issued  a  writ  against 
the  vendors'  solicitor  to  recover  back  the  285/, 
deposited  with  him.  The  depasit  was  thereupon 
returned  :  and  on  the  lltii  of  December  the 
vendors  gave  notice  to  rescind  the  contract.  In 
an  action  by  the  purchasei-s  on  the  16th  of  De- 
cember, to  recover  interest  on  the  deposit,  and 
their  costs  of  investigating  the  title  : — Held,  that 
the  vendors  were  not  bound  to  exercise  their 
option  to  rescind  immediately  on  receiving  the 
objections  and  requisitions,  or  before  the  day 
named  for  the  completion  of  the  contract  ;  but 
that,  time  not  being  of  the  essence  of  the  con- 
tract, they  might  do  so  within  a  reasonable  time, 
and  that,  under  the  circumstances  (which  the 
court  was  to  deal  with  as  a  jury  ought),  their 
notice  was  given  within  a  reasonable  time.  $it, 
Leonard'' ft,  Shcrediteh  (IW^ry)  v.  IInghc»,  17  C. 
B.,  N.  H.  137  ;  33  L.  J.,  C.  P.  349  ;  10  L.  T.  723  ; 
i  12  W.  K.  1106  :  *S.  P.,  Ker  v.  Crowe,  7  Ir.  R^ 
'  C.  L.  181. 
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Wftivtr  of  Condition  to  Sesoind — Ez- 

peniM.] — On  July  30,  1861,  an  auctioneer  pat 
up  land  for  sale  by  auction,  subject  to  the 
following  conditions: — 4.  That  within  twenty- 
one  days  from  the  day  of  sale  the  vendors  shall 
have  ready  for  delivery  to  the  purchasers  an 
abstract  of  the  title.  7.  If  any  purchaser  make 
any  'objections  or  requisitions  in  respect  of 
the  title  ^vithin  thirty- five  days  from  the  day 
of  sale,  the  vendors  shall  be  at  Liberty,  at  their 
election,  either  to  answer  such  objt'ctions  and 
comply  with  such  requisitions,  or  to  rescind 
the  contract  for  sale  on  repaying  the  deposit 
alone  and  without  interest  for  the  same,  and 
without  incurring  any  liability  to  pay  any  ex- 
penses for  investigating  the  title.  8.  That  such 
right  of  the  vendors  to  hold  the  purchaser  to  have 
waived  all  objections  and  requisitions  not  made 
within  the  time  specified,  and  such  right  of  the 
vendors  to  rescind  the  contract,  shall  not  be 
deemed  to  be  waived,  or  in  anv  manner  affected 
or  prejudiced,  by  any  negotiation  as  to  any  objec- 
tions or  requisitions,  or  attempt  to  obviate  or 
comply  with  the  same.  A.  became  the  purchaser, 
and  paid  a  deposit  of  100/.  The  abstract  of  title 
was  not  delivered  until  the  2nd  of  November. 
On  the  8th  of  November  the  vendee's  solicitor 
wrote  to  the  vendore'  solicitor  stating  that  the 
vendors,  who  were  trustees,  had  no  power  to  sell, 
and  that  it  was  not  worth  while  going  on  further. 
On  the  28th  of  November  the  vendee's  solicitor 
again  wrote  desiring  to  know  whether  the  ven- 
dors would  rescind  the  contract  and  return  the 
deposit,  or  insist  on  specific  performance.  On 
the  30th  of  November,  the  vendora'  solicitor 
replied  that  he  was  satisfied  they  had  power  to 
sell,  and  that  his  clients  would  expect  the 
vendee  to  complete  the  purchase.  The  vendee 
thereupon  incurred  expense  in  investigating  the 
title,  and  it  turned  out  that  the  vendors  had  no 
power  to  sell.  Some  further  correspondence 
took  place,  and  ultimately  the  veiidoi-s*  solicitor 
stated  his  willingness  to  pay  back  the  deposit 
without  interest  and  costs : — Held,  that  there 
was  no  negotiation  or  attempt  to  obviate  objec- 
tions or  comply  with  requisitions  within  the 
meaning  of  the  eighth  condition,  and  the  vendors 
having  elected  to  insist  on  a  specific  performance 
con  Id  not  rescind  under  the  seventh  condition, 
and  were  liable  to  pay  the  vendee  interest  on  his 
deposit,  and  the  expenses  of  investigating  the 
title.  Gordon  v.  X<r,  3  H.  &  C.  651  ;  34  L.  J., 
Ex.  113  ;  11  Jur..  N.  S.  393  ;  12  L.  T.  430  ;  13 
W.  R.  719. 

Pleading!.] — By  the  conditions  of  a  sale  which 
took  place  September  18th,  the  purchaser  was  im- 
mediately to  pay  a  deposit  in  part  of  the  purchase- 
naoney,  and  to  sign  an  agreement  for  payment  of 
the  remainder  by  the  28th  November ;  the  vendor 
wa«  to  deliver  an  abstract  within  fourteen  days 
f  i*um  the  sale,  and  to  deduce  a  good  title  ;  objec- 
tions to  the  title  were  to  betaken  within  twenty- 
one  days  after  the  delivery  of  the  abstract ;  and 
the  purchaser  was  to  prepare  the  deeds  of  con- 
veyance by  the  10th  of  November: — Held,  that 
no  precise  time  was  fixetl  within  which  the  ven- 
dor was  to  deduce  a  good  title,  and  that  there- 
fore a  declaration  against  him  for  failing  to  do 
so  ought  to  aver  that  Ke  had  been  allowed  a 
Teasonable  time.  Samom  v.  Bhoffrx,  fi  Biiig. 
N.  C.  261  ;  8  Scott,  544. 

Where  a  vendor  covenants  to  deduce  a  good 
^i tie  .at  A.,  B.  or  C,  on  or  before  a  certain  day. 


a  plea  that  he  was  ready  to  deduce  a  good  title 
at  that  time,  without  averring  notice  to  the 
covenantee  at  which  place  he  would  be  ready  to 
deduce  such  title,  is  insufiicient.  JUippingall  v. 
Lloyth  2  N.  &  M.  410  :  5  B.  &  Ad.  742. 

So  a  plea,  that,  by  a  subsecjuent  agreement, 
not  under  seal,  made  before  breach,  the  time  for 
deducing  such  title  had  been  enlarged,  and  that 
the  defendant  was  ready  to  deduce  such  title 
within  the  enlarged  time.     lb. 

So  a  plea,  that,  in  consideration  that  the  defen- 
dant would  deduce  a  good  title  and  convey  (after 
breach),  the  plaintiff  agreed  to  accept  such  title 
and  conveyance  at  a  later  day.    ///. 

d.  Other  Matters. 

Ab  to  Want  of  Jarisdiction — Sale,  by  Order  of 
Conrt.] — A  reversionary  legacy,  in  which  infants 
were  interested,  was  sold  by  an  order  of  the 
court  in  an  administration  suit.  The  particulai-s 
of  sale  stated  that  infants  were  interested  in  the 
property,  and  there  was  a  special  condition  that 
the  purchaser  should  make  no  objection  on  the 
ground  of  want  of  jurisdiction  : — Held,  that  the 
condition  of  sale  was  fair  and  reasonable,  and 
that  the  purchaser  was  bound  by  it.  3«««  v. 
Hancock,  6  L.  R..  Ch.  850 ;  40  L.  J.,  Ch.  700  ; 
25  L.  T.  469  ;  19  W.  R.  1041.  Affirming  24 
L.  T.  569  ;  19  W.  R.  843. 

Semblc,  that  the  court  had  jurisdiction  to 
make  the  order  for  sale,  and  that  the  infants  and 
all  other  parties  were  bound  by  it.    Ih, 

Power  to  Beseind — In  what  Cases  Appli- 
cable.]— In  a  contract  for  sale  of  lands  con- 
taining valuable  quarries,  there  was  a  clause 
reserving  to  the  vendors  power  to  rescind  if  any 
objection  should  be  persisted  in,  and  another 
providing  that  compensation  should  be  given  for 
any  error  in  the  description  of  the  property  or 
of  the  vendor's  interest  therein.  The  purchaser 
alleging  that  the  right  to  the  quarries  was  in  a 
third  party,  under  an  exception  of  mines  and 
minerals,  in  one  of  the  title  deeds,  asked  for 
compensation,  which  the  vendors,  insisting  that 
they  could  make  a  title  to  the  quarries  under  a 
custom  or  by  adverse  user,  refused  to  make,  and 
upon  the  purchaser  persisting  in  his  demand 
they  exercised  their  power  of  rescinding : — 
Held,  that  the  question  between  the  parties  was 
one  of  title,  and  that  the  rescission  was  there- 
fore justifiable.  Mnw«on  v.  Mefcher,  10  L.  R., 
Eq.  212  ;  39  L.  J..  Ch.  583  ;  23  L.  T.  277  ;  18 
W.  R.  798.  Aflirmed.  6  L.  R.,  Ch.  91 ;  40  L.  J., 
Ch.  131  ;  23  L.  T.  545  :  19  W.  R.  141. 

Real  property  was  sold  on  the  condition  that 
the  vendors  should  deliver  an  abstract  of  the 
title,  and  the  purchaser  should  make  his  objec- 
tions and  requisitions  in  respect  of  the  title 
within  twenty-one  days  from  the  delivery  of  the 
abstract  ;  and  all  objections  and  requisitions 
which  should  not  be  made  within  the  time 
specified  should  be  taken  to  be  waived  :  and  in 
case  any  purchaser  should  make  any  objection  to 
or  requisition  on  the  title  which  the  vendors 
should  be  unwilling  or  unable  to  answer  or 
comply  with,  the  vendors  reserved  to  themselves 
the  option  at  any  time  to  rescind  the  contract. 
The  vendors  lipving  delivered  an  abstract,  the 
purchaser  within  the  twenty-one  days  made  a 
frivolous  objection  to  the  title  as  disclosed  in  the 
abstract,  and  as  he  insisted  on  it  the  vendors  filed 
j  a  bill  for  specific  performance.    The  [)urchaser 
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having  meanwhile  discovered  the  existence  of 
certain  deeds  which  mateiially  affected  the  title, 
and  which  were  omitted  from  the  abstract,  raised 
an  objection  on  this  ground  for  the  first  time  in 
his  answer  to  the  bill.  This  omission  was  made 
intentionally,  but  bond,  fide  and  under  the  advice 
of  counsel,  as  it  was  supjwscd  that  the  deeds  did 
not  affect  the  title.  The  vendors,  however,  had, 
under  a  previous  contract  to  sell  this  property, 
disclosed  these  deeds  on  the  abstract  then  de- 
livered, and  had  abandoned  such  contract  when 
an  objection  founded  on  those  deeds  was  raised 
to  the  title.  Several  months  after  filing  the 
answer,  the  vendors  gave  the  purchaser  notice 
that  they  ixiscinded  the  contract,  and  the  bill  was 
eventually  dismissed  on  the  purchaser's  motion 
without  costs.  The  purchstser  having  brought 
an  action  a^nst  the  vendors  for  breach  of  con- 
tract in  not  deducing  a  g(xxl  title  : — Held,  that 
the  objection  founded  on  the  omission  of  the 
deeds  was  an  *' objection  to  the  title"  within 
the  meaning  of  the  condition,  and  entitled  the 
vendors  to  rescind,  and  that  the  action  was  not 
maintainable.  Gray  v.  Fowler^  8  L.  R.,  Ex.  249  : 
42  L.  J.,  Ex.  IGl  ;  29  L.  T.  297  ;  21  W.  R.  91(i 
—Ex.  Ch. 

Part  of  property  sold  was  in  the  occui>ation  of 
a  tenant  under  a  lease,  by  which  the  vendor 
agreed  to  repair.  The  rei^airs  not  being  done, 
the  tenant  instituted  a  suit  against  both  vendor 
and  purchaser.  The  purchaser  sent  in  an  objec- 
tion and  requisition  in  respect  of  the  repairs  not 
being  done  : — Held,  that  such  an  objection  was 
not  an  objection  to  title  in  respect  of  which  the 
vendor  was  entitled  to  rescind  the  contract  under 
a  condition  applying  to  objections  to  the  abstract. 
Sale  v.  Lambert,  18  L,  R.,  Eq.  1  ;  43  L.  J.,  Oh. 
470  ;  22  W.  R.  478. 

Particulars  stated  that  i)roperty  was  to  be  sold 
pursuant  to  a  decree  of  the  court,  and  one  of  the 
conditions  was  that  if  the  purchaser  should  make 
any  objection  the  vendor  should  be  unable  or 
unwilling  to  comply  with,  the  latter  should  be 
entitled  to  rescind,  and  the  deposit  should  be 
returned  without  interest  or  costs.  The  sale 
took  place,  and  the  de|X)sit  was  paid  and  in- 
vested. It  afterwards  appeared  that  the  sale 
took  place  before  the  chief  clerk  had  made  his 
certificate,  and  the  court  had  decided  in  a  suit 
between  the  vendor  and  tlic  purchaser  of  another 
lot,  that  the  purchaser  was  entitled  to  be  dis- 
charged : — H(id,  that  the  condition  did  not 
apply,  and  that  the  purchaser  was  entitled  to  the 
return  of  his  deposit  and  to  lx».  indemnified 
against  all  expenses  he  had  been  put  to,  and  to 
the  bank  annuities  on  which  the  deposit  had 
bei'n  invested,  and  the  dividends  which  had 
accrued  theixjon.  PoiveU  v.  Poirell,  19  L.  R., 
Eq.  422;  44  L.  J.,  Ch.  311  ;  32  U  T.  148;  23 
W.  R.  482. 

A  person  contracteil  to  sell  projwrty,  and 
shewed  only  an  equitable  title,  and  the  pur- 
chaser Inquired  the  vendt»r  to  get  in  the  legal 
estate  : — Held,  that  such  re<iuisition  wjis  as  to  a 
matter  of  conveyance  only,  and  the  vendor  could 
not  rescind  the  contract  under  a  condition  em- 
powering him  to  i^escind  if  any  objection  to  the 
title  were  made  which  he  was  unable  or  unwill- 
ing to  remove.  Kitchen  v.  Palmer^  46  L.  J.,  Ch. 
611. 

Where  an  agreement  was  made  subject  to  a 
condition  that  if  the  purchaser  should  insist  on 
any  nHjuisition  which  the  vendor  should  be 
unable  to  remove,  the  vendor  should  be  at  lilwrty 


to  annul  the  sale  : — Held,  that  a  notice  to  aanul 
the  sale  must  be  served  within  a  reasonable  time. 
Ker  v.  Crowe,  7  Ir.  C.  L.  181. 

Where  an  incumbrance  on  property  sold  was 
discovered  after  requisitions  had  been  made  and 
replied  to,  the  vendor  was  required  to  pay  off 
the  same.  On  his  refusal  so  to  do : — Held,  that  he 
was  not  entitled  to  repudiate  the  contract  under 
a  condition  to  that  effect.  Jackson  a9id  Oakshott, 
In  re,  14  Ch.  D.  851  ;  49  L.  J.,  Ch.  523 ;  41  L.  T. 
719  ;  28  W.  R.  794. 


Kotioe.] — Where  a  sale  takes  place  under 


a  condition  providing  that  if  the  purchaser  makes 
any  requisition  which  the  vendor  is  unable  or 
unwilling  to  comply  with,  the  vendoi  may,  by 
notice  in  writing,  annul  the  sale,  the  vendor 
may,  if  the  purchaser  insists  upon  a  requisition, 
after  being  informed  that  the  vendor  is  unable 
to  comply  with  it,  rescind  the  sale  by  notice, 
and  such  notice  need  not  give  the  purchaser  a 
time  within  which  to  waive  his  requisition. 
Dvddell  V.  Simpson,  2  L.  R.,  Ch.  102  ;  36  L.  J., 
Ch.  70 ;  15  L.  T.  305  ;  15  W.  R.  115. 


Must  answer  BeqnisitionB.] — A  condition 


of  sale,  which  provides  that  if  the  purchaser  insists 
upon  any  i^equisitions  which  the  vendor  shall  be 
unable  or  unwilling  to  comply  with,  the  vendor 
may  annul  the  sale,  does  not  entitle  the  vendor 
to  annul  the  sale  without  answering  the  requisi- 
tions, upon  the  ground  that  he  is  unable  to  com- 
ply with  them.  Turjyin  v.  CJtambers,  29  Beav. 
104  ;  30  L.  J..  Ch.  470  ;  7  Jur..  N.  8.  459  :  9 
W.  R.  363. 


Costs  and  Dama§^s.] — ^A  condition,  that 


if  any  objection  or  requisition  should  be  made 
which  the  vendor  should  be  unable  or  unwilling 
to  remove,  it  should  be  lawful  for  him  to  rescind 
the  contract,  and  that  in  that  case  the  purchaser 
should  be  entitled  to  a  return  of  his  deposit 
without  interest,  but  should  not  be  entitled  to 
any  costs  or  damages,  does  not  entitle  the 
vendor,  after  making  numerous  fruitless  at* 
tempts  to  remove  an  objection  made  by  a  pur- 
chaser desirous  of  being  discharged,  to  return 
him  his  deposit  only,  but  the  vendor  must  then 
pay  interest  upon  the  deposit  and  the  costs  of 
the  pui-chaser.  M^Cullocn  v.  Gregory ,  1  Kay  & 
J.  286  ;  24  L.  J.,  Ch.  246. 

At  a  sale  of  laud  by  auction  one  of  the  condi- 
tions was,  that  an  abstract  of  title  should  be 
delivered  within  ten  days ;  and  another  condi- 
tion was,  that  if  any  requisition  should  be  made 
with  which  the  vendor  should  be  unwilling  to 
comply,  he  should  be  at  liberty  to  rescind  the 
contract.    A.  purchased  two  lots  of  the  property, 
and  within  ten  days  an  abstract  of  the  title  was 
sent  to  him.    Some  time  afterwards  the  abstract 
of  a  deed,  which  had  been  overlooked,  was  also 
sent.    A.  then  objected  that  the  deed,  which  was 
a  release  by  the  executors  of  a  deceased  partner 
I  to  the  surviving  partners,  the  vendors,  had  no  ad 
valorem  stamp,  and  stated  no  consideiation,  and 
.  he  requii-ed  that  the  executore  should  join  in 
,  the  conveyance.     The  vendors  not  being  able  to 
;  get  the  executors  to  join,  then  elected  to  rescind 
,  the  contract : — Held,  that  the  stamp  was  suffi- 
cient, and  that  the  vendors  were  entitled  to  re- 
scind the  contract ;  but  that  as  they  failed  in 
giving  a  full  and  fair  abstract  within  ten  days, 
A.  was  entitletl  to  dams^es,   though  only  of 
'  nominal  amount.     Steer  v,  Oroicley,  14  C,  B., 
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N.  S.  337;  32  L.  J.,  C.  P.  191 ;  9  Jur.,  N.  S.  1292 ;  I 
11  W.  B.  861.  See  OordoH  v.  Zfc,  coL  341,  and  | 
Poicell  V.  Powell,  col.  343,  ante. 

I 

Time  for  Bnforcing  Condition.] — Sec  ante^ 


col.  336,  et  «r^. 

Does  not  apply  when  Vendor  no  Title  at  all.] 
— A  condition  in  a  contract  of  sale  that,  if  the 
purchaser  shall  make  any  objection  or  requisition 
which  the  vendor  shall  be  unwilling  on  the 
ground  of  expense  or  otherwise  to  comply  with, 
the  vendor  may  annul  the  sale,  does  not  enable 
the  vendor  to  rescind  the  contract  in  a  case 
where  he  fails  to  shew  any  title  at  all.  Bowman 
V.  Uylaiid,  8  Ch.  D.  588  ;  47  L.  J.,  Ch,  681  ;  39 
L.  T.  90  ;  26  W.  R.  876. 

Conditionf ,  when  Depreciatory— Sale  by  Tnu- 

tees.] — ^A  testator  devised  real  estate  to  trustees 
upon  trust  at  their  discretion,  to  sell  the  same 
and  invest  and  deal  with  the  proceeds  in  manner 
mentioned  in  his  will.  The  real  estate  was  put 
up  for  ssde  in  lots  by  public  auction  in  Novem- 
ber, 1882,  and  P.  was  the  highest  bidder  and  de- 
clared to  be  the  purchaser  of  part.  The  sale  was 
made  subject  to  certain  conditions  of  sale  and 
'*  general  conditions.'*  The  conditions  of  sale 
provided  that  the  abstract  of  title  to  the  pro- 
perty purchased  by  F.  should  commence  with 
the  conveyance  to  the  testator,  dated  the  2nd  of 
October,  1872,  and  that  every  recital  or  state- 
ment in  any  abstracted  document  should  be 
deemed  conclusive  evidence  of  the  fact  or  matter 
recited  or  stated  therein,  or  to  be  assumed  or 
implied  therefrom.  F.  refused  to  complete  his 
purchase,  and  the  trustees  commenced  an  action 
for  specific  performance : — Held,  that  the  con- 
ditions of  sale  were  depreciatory,  and  rendered 
the  sale  liable  to  be  impeached  by  the  cestui 
<iue  trust,  and  that  the  plaintiffs  were  therefore 
not  entitled  to  a  decree  for  specific  performance. 
Dance  v.  Ooldingliam^  infra^  followed.  Dunn 
v.  Flood,  49  L.  T.  670;  32  W.  R.  197. 

Trustees  having  power  to  sell  under  such 
special  and  other  conditions  as  they  should 
think  fit,  sold  by  auction  with  a  condition  limit- 
ing the  title  to  commence  in  1858,  fourteen 
years  previously.  The  next  convenient  root  of 
title  was  a  deed  of  1819,  from  which  a  good 
title  could  be  deduced,  but  the  trustees  could 
not  find  this  deed,  and  had  only  recitals  of  its, 
contents.  There  was  also  a  condition  of  sale  to 
t  he  effect  that  all  recitals  and  statements  in  the 
deeds  and  particulars  should  be  accepted  as 
conclusive  evidence  : — Held,  that  the  sale  under 
.such  conditions  was  a  breach  of  trust,  and  an 
injunction  was  granted  at  the  suit  of  a  cestui  que 
tru.st  to  restrain  completion.  Dance  v.  Qolding- 
hnnu  8  L.  R.,  Ch.  902 ;  42  L.  J..  Ch.  777 ;  29  L.  T. 
16(;  ;  21  W.  R.  761. 

Ai  to  Sxpenees  and  BeqniiitionB.]— M. 

contracted  to  purchase  of  W.  the  lease,  &c.  of  a 
public-house,  by  a  memorandum  in  the  following 
form  : — "  Received  of  Mr.  Moeser  80/.,  being  the 
deposit  on  account  of  800Z.,  the  purchase-money 
for  the  Wheat  Sheaf  Tavern,  the  contract  for 
which  is  now  being  prepared,  to  be  signed  by 
the  vendor  and  purchaser  when  completed  and 
ready  for  signature.  B.  Wisker."  The  contract 
lendejed  to  M.  for  signature  contained  stipula- 
tions that  the  purchaser  should  pay  the  expenses 
of    the  investigation  of  the  vendor's  title,  and 


that,  if  the  purchaser  should  insist  on  any 
objection  or  requisition  as  to  title  which  the 
vendor  should  be  unable  or  unwilling  to  remove 
or  comply  with,  the  vendor  might  annul  the  sale, 
and  return  the  deposit,  but  without  any  interest  or 
costs  of  investigating  the  title  ;  and  that  if  the 
purchaser  should  fail  to  comply  with  the  condi- 
tions, his  deposit  should  thereupon  be  forfeited 
to  the  vendor,  who  should  be  at  liberty  to  re« 
sell  the  property.  M.  refused  to  sign  this  contract, 
on  the  ground  that  it  contained  unreasonable 
terms,  and  W.  resold  the  property  : — Held,  that 
M.  was  entitled  to  recover  back  his  deposit. 
Moe%er  v.  Wukcr,  6  L.  R.,  C.  P.  120 ;  40  L.  J., 
C.  P.  120  ;  24  L.  T.  134  ;  19  W.  R.  351. 


5.  Sufficiency  of  Title. 
(See  45  ,$•  46  Vict,  c,  39.) 
For  Conditions  as  to.] — See  ante,  col.  327. 

Beeitalf  in  Conyeyanees.  j — Under  the  Vendor 
and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78), 
8.  2,  a  recital  in  a  conveyance  more  than  twenty 
years  old,  that  the  vendor  was  seised  in  fee- 
simple,  is  sufficient  evidence  of  that  fact,  and  no 
prior  abstract  of  title  can  be  demanded  except 
so  far  as  the  recital  shall  be  prove<l  to  be  inac- 
curate ;  and  in  such  cases  a  forty  years'  title  is 
not  required.  Bolton  v.  London  School  Board, 
7  Ch.  D.  766  ;  47  L.  J.,  Ch.  461 ;  38  L.  T.  277  ; 
26  W.  R.  549. 

By  a  deed  executed  in  1858  (after  the  death 
of  the  settlor),  the  trustees  conveye<l  certain  pro- 
perty to  a  purchaser  for  value.  This  deed  con- 
tained a  recital  of  a  deed  of  1845,  and  a  recital 
that  the  trustees  "  in  pursuance  of  the  trust  for 
sale  conferred  on  them"  by  that  deed  had 
caused  the  property  to  be  put  up  for  sale : — 
Held,  that  by  virtue  of  s.  2  of  the  Vendor  and 
Purchaser  Act,  1874,  this  recital,  not  being 
shewn  to  be  inaccurate,  wns  conclusive  evidence 
that  the  deed  of  1845  had  not  been  revoked 
either  by  an  exercise  by  the  settlor  of  the  power 
of  revocation,  or  by  a  sale  of  the  property  by 
him  for  value  during  his  lifetime.  Marsh  and 
Granville  QEarl^  In  re,  24  Ch.  D.  11  ;  53  L.  J., 
Ch,  81  ;  48  L.  T.  947  ;  31  W.  R.  845. 

Strengthening  BefectiYe  Title.] — If  a  pur- 
chaser on  thecomplction  of  his  purchase  acquires 
a  defective  title,  that  defective  title  cannot  after- 
wards be  strengthened  either  by  his  own  fraud 
or  the  fraud  of  any  other  person.  Heath  y, 
Crealoch,  10  L.  R.,  Ch.  22  ;  44  L.  J.,  Ch.  157 ; 
31  L.  T.  650  ;  23  W.  R.  95. 

Where  a  party  sells  an  estate  or  any  interest 
therein,  and  at  the  time  has  no  title,  or  not  such 
as  he  sells,  if  he  nevertheless  obtains  such  estate 
or  interest  before  he  is  called  upon  to  complete 
the  purchase,  it  is  sufficient ;  and  if  an  action  is 
brought,  shewing  that  the  party  had  never  been 
called  upon,  and  had  nt  that  time  a  good  title,  it 
is  a  sufficient  answer.  Thompson  v.  Miles,  \ 
Esp. 184. 

Obtaining  Legal  Title.] — A  person  who  has 
bon&  fide  paid  money  without  notice  of  any 
other  title,  may  afterwards,  even  pendente  lite, 
get  a  legal  title  if  he  can,  and  may  hold  it, 
though  during  the  interval  between  the  payment 
and  the  getting  in  of  the  legal  title  he  may 
have  had  notice  of  some  prior  dealing  incon- 
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eistcnt  with  the  good  faith  of  the  dealin°r  with 
himself.  Blackioottd  y.  Land  mi  Chartered  Bank 
ofA^utralia,  5  L.  R..  P,  C.  92  ;  43  L.  J.,  P.  C. 
25  ;  30  L.  T.  45  ;  22  W.  R.  419. 


Vendor  held  Bound  to  Pay  Sxpeniee  of.] 


— In  an  agreement  for  sale  of  copyhold  pro- 
jjerty  the  vendors  contracted  to  give  such  title 
as  they  possessed  at  the  time  of  the  agree- 
ment, "to  extend  over  twenty  years."  The 
vendors  were  assignees  of  an  unadmitted  devisee, 
and  had  a  complete  equitable  title,  but  refused 
to  get  in  the  legal  estate  on  the  ground  that  they 
were  not  bound  to  do  so  under  the  contract.  A 
second  term  of  the  agreement  was  that  ''  pur- 
chaser was  to  prepare  his  own  conveyance  and 
sniTcnder  at  his  own  expense  : " — Held,  that 
the  purchaser  was  entitled  to  a  surrender  of  the 
legal  estate,  and  that  vendors  must  pay  all  lines 
necessary  to  enable  them  to  make  such  a  sur- 
render.   WhUeletf  v.  Taylor,  35  L.  T.  187—0.  A. 

Declaration  of  Title.] — When,  uix)n  a  petition 
j)resented  under  the  Declaration  of  Title  Act  (25 
&  26  Vict.  c.  67),  s.  6,  the  j^etitioner  proves  such 
possession  and  states  such  title  as,  if  established, 
would  entitle  him  to  a  declaration,  a  reference 
will  be  ordered  to  chambers  to  establish  the 
title.     Roberta,  hi  re,  22  L.  T.  262. 

The  court,  after  investigation,  being  satisfied 
with  the  title  of  a  petitioner  to  a  house  in 
London,  ordered,  under  the  act,  that  the  decla- 
ration establishing  the  title  should  be  made  at 
the  end  of  three  months,  and  the  security  re- 
quired by  s.  9  should  be  40/.,  and  that  notice  of 
the  order  should  be  advertised  three  times,  at 
three  days'  interval,  in  three  London  news- 
papers. Ilobertit,  In  re,  10  L.  R.,  Eq.  402 ;  39 
L.  J.,  Ch.  888  ;  22  L.  T.  699. 

Title  by  Adverse  Possession.j — The  purchaser 
of  a  house  in  London  having  taken  various  objec- 
tions to  the  titl§,  the  vendor  filed  a  bill  for  spe- 
cifio  performance,  and  obtained  a  reference  as  to 
title.  The  objections  were  overruled ;  but  be- 
fore the  certificate  had  been  signed  the  pur- 
chaser discovered  in  a  long  blank  wall,  which 
formed  one  side  of  the  house  and  fronted  on  a 
street,  a  stone  with  an  inscription,  dated  in  1776, 
stating  that  the  wall  had  been  built  by  and 
belonged  to  the  East  India  Company,  who  had 
thrown  the  adjoining  ground  into  the  street.  It 
turned  out  that  the  wall  had  been  rebuilt  in 
1831  by  the  tenant 'of  the  house,  and  the  stone 
set  up  again  ;  but  under  what  circumstances  did 
not  appear.  No  rent  had  from  that  time  been 
paid  to  the  company,  nor  any  acknowledgment  of 
their  title  given  ;  but  their  successors  in  title,  on 
being  applied  to,  claimed  the  wall  as  theirs,  and 
the  vendor  obtained  a  release  from  them  : — 
Held,  that  the  vendor  had  not  a  good  title  when 
the  bill  was  filed,  for  that  there  was  no  ground 
for  holding  a  title  to  have  been  gained  by  pos- 
session adversely  to  the  East  India  Company. 
PhlWpson  V.  Gibbon.  6  L.  R.,  Ch.  428 ;  40  L.  J.. 
Ch.  406  ;  24  L.  T.  602  ;  19  W.  R.  661. 

Covenant  against  InonmbranceB  restricting 
CoYonantfor  Qniet  Enjoyment.  ] — A  father — seised 
of  lands  under  a  lease  for  three  lives — by  a  deed 
reciting  that  he  was  seised  in  fee,  or  of  some  other 
sufficient  estate  of  inheritance,  conveyed  them, 
upon  the  marriage  of  his  son,  in  strict  settlement, 
by  woi-ds  applicable  to  lands  held  in  fee-simple  ; 


and  the  father  and  son  covenanted  that  the 
lands  should  continue,  remain,  and  be  for  ever 
thereafter  to  the  uses  of  the  settlement,  and  that 
free  from  all  former  gifts,  grants,  titles,  and 
incumbrances  made  or  suffered  by  the  father 
and  son,  or  either  of  them  : — Held,  that  these  two 
covenants — for  qniet  enjoyment  and  freedom 
from  incumbrances — ^were  so  connected,  gram- 
matically, that  the  general  words  of  the  former 
were  limited  and  contracted  by  the  restrictive 
expressions  in  the  latter,  and  that  in  the  absence 
of  evidence  of  fraudulent  intention  on  the  part 
of  the  settlor,  the  error  in  the  recital  did  not 
amount  to  such  misrepresentation  as  would  en- 
title the  eldest  son  of  the  marriage  to  compensa- 
tion out  of  his  grandfather's  assets.  Thompxim 
V.  ThrOmpsoH,  6  Ir.  R.,  Eq.  113. 

Implied  Undertaking  for.] — ^A  simple  sale  of 
land  implies  a  covenant  that  the  vendor  has  a 
good  title  to  the  land  ;  but  it  does  not  support  a 
count  stating  a  warranty  that  he  had  a  good  title 
free  from  all  liabilities  whatsoever.  Ballard  v. 
Wat/,  1  M.  &  W.  520  ;  2  Gale,  61. 

If  a  vendor  of  newly-inclosed  lands  undertakes 
to  convey  them  to  a  vendee,  it  is  an  undertaking 
to  convey  the  l^;al  estatie  ;  and  the  vendor 
having  only  an  equitable  interest  previously  to 
the  assignment  by  the  commissioners,  the  vendee 
is  entitled  to  recover  his  deposit.  Carr  v. 
Baldivin,  1  Stark.  65. 

Nature  of  Abstract] — Where  an  abstract  of 
title  shews  a  good  equitable  title  in  the  vendor, 
with  power  to  get  in  the  legal  estate  under  the 
Trustee  Acts  or  otherwise,  it  is  unnecessary  for 
the  abstract  to  shew  the  devolution  of  the  legal 
estate.  Cambertcell  and  South  London  BvUd- 
in4f  Society  v.  Holloivay,  13  Ch.  D,  754  ;  49  L.  J., 
Ch.  361  ;  41  L.  T.  752  ;  28  W.  R.  222. 

A  perfect  abstract  of  title  is  one  which  shews 
such  a  title  as  enables  the  purchaser  to  complete 
his  purehase.  Blackburn  v.  Smith,  2  C.  &  K. 
561. 

A  purchaser  is  not  entitled  to  be  furnished 
with  an  abstract  of  the  title  beyond  the  time  he 
has  dispensed  with  the  proof  of  it.  PoppUton 
V.  Buchunan,  4  C.  B.,  N.  S.  20  ;  27  L.  J.,  C,  P. 
210  ;  4  Jur.,  N.  S.  414. 

The  delivery  of  an  abstract  is  the  furnishing 
by  a  vendor  of  a  document  which  contains  with 
sufficient  fulness  the  effect  of  every  instrument 
which  constitutes  part  of  his  title.  Oahden  ▼. 
IHke,  34  L.  J.,  Ch.  620  ;  11  Jur.,  N.  S.  666  ;  12 
L.  T.  527  ;  13  W.  R,  673. 

Bonbtfol  Katters  should  be  Ineluded  in.] 


— A  legatee  of  a  reversionary  interest  under  a 
will,  which  had  been  paid  "into  court  in  an 
administration  suit,  presented  a  petition  for 
liquidation  in  March,  1873,  and  a  trustee  was 
appointed.  In  July  he  assigned  his  interest  in 
the  legacy  to  J.,  who  obtained  a  stop  order  on 
the  fund  in  court.  In  November,  1876.  he 
assigned  his  interest  to  E.,  without  notice  of  the 
liquidation,  who  also  obtained  a  stop  order  on 
the  fund.  Afterwards  the  trustee  in  liquidation 
obtained  a  stop  order.  The  plaintiffs  purchased 
the  interest  of  the  trustee  in  liquidation,  ami  of 
J.,  and  contracted  to  sell  the  legacy  to  the 
defendant.  The  defendant  required  E.*s  mort- 
gage to  be  abstracted  as  an  incumbrance  on  the 
estate  : — Held,  that  the  question  of  the  priority 
of  E.'s  incumbrance  was  too  doubtful  to  justify 
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the  vendor  in  omitting  it  from  the  abstract. 
Painter  v.  Locke,  18  Ch.  D.  381  ;  51  L.  J.,  Ch. 
124  ;  45  L.  T.  229  ;  80  W.  R.  419— C.  A. 

Inquiry  as  to  Inonmbranoes.] — A  purchaser 
made  the  following  requisition,  "  Is  there  to  the 
knowledge  of  the  vendors  or  their  solicitors  any 
settlement,  deed,  fact,  omi&sion,  or  any  incum- 
brance affecting  the  property  not  disclose!  by 
the  abstract  ?  " — Held,  on  appeal,  that  neither 
the  vendors  nor  their  solicitors  were  bound 
under  the  Vendor  and  Purchaser  Act,  1874,  to 
answer  any  part  of  the  requisition.  Ford  and 
HilU  In  re,  12  Gh.  D.  365  :  48  L.  J.,  Ch.  327  ;  40 
L.  T.  41  ;  27  W.  R.  371— C.  A. 

Even  before  22  &  23  Vict.  c.  35,  s.  24,  and 
23  &  24  Vict.  c.  38,  s.  8,  a  vendor  was  not 
justified  in  suppressing  an  eciuitable  incum- 
brance, although  it  might  have  been  subse- 
quently discharged.  Drummond  v.  Trcu^y,  Johns. 
€08  ;  29  L,  J.,  Ch.  304 ;  6  Jur.,  N.  S.  369 ;  8 
W.  R.  207. 


Aeoidental  Biaclosure.] — Freehold  property 
was  sold  in  1877  subject  to  a  condition  that 
the  title  should  commence  with  a  deed  dated 
the  30th  of  December,  1867,  and  that  no  earlier 
or  other  title  should  be  required  or  inquired 
into  by  the  purchaser : — Held,  that  this  con- 
dition did  not  preclude  the  purchaser  from  in* 
sisting  on  an  objection  to  the  prior  title  which 
was  not  discovered  through  any  inquiry  made 
by  him,  but  was  accidentally  disclosed  by  the 
vendor.  Smith  v.  Robintttm,  13  Ch.  D.  148  ;  49 
L.  J.,  Ch,  20 ;  41  L.  T.  405  ;  28  W.  R.  37. 

But  held,  that,  in  an  action  by  the  vendor  for 

the  specific  performance  of  the  contract,  the 

purchaser  was  only  intitled  to  an  inquiry  whether 

.the  vendor  could  make  a  good  holding  title  to 

the  property.    Ih. 

Where  there  is  a  condition  of  sale  that  no  title 

to  the  property  sold  shall  be  shewn  before  a 

,  certain  date,  semble,  that  s.  24  of  22  &  23  Vict. 

c.  35,  does  not  apply  to  the  concealment  of  an 

incumbrance  prior  to  that  date.    Ih. 

At  a  sale  by  auction  of  leasehold  property  by 
a  mortgagee  under  a  power,  one  condition  of  sale 
-was  that  within  the  time  limited  from  the  de- 
livery of  the  abstract  the  parchaser  should  send 
to  the  vendor*s  solicitors  his  requisitions  on  the 
title  or  evidence,  and  in  default  of  any  he  should 
be  deemed  to  have  accepted  the  title,  and  for  the 
parpose  of  requisitions  the  abstract  was  to  be 
deemed  to  be  perfect  if  it  supplied  the  informa- 
tion suggesting  the  same,  and  if  tbe  purchaser 
should    insist    on    any   requisition    wnich    the 
vendor  should  be  unable  or  should  decline  to 
comply  with,  he  should  be  at  liberty  to  rescind 
the  contract.    An  abstract  was  delivered,  but  it 
<iid  not  shew  the  real  state  of  the  title.    After 
requisitions  were  sent  and  replies  received,  the 
parcbaser*s  solicitors  were  informed  by  mort- 
l^gees  that  the  property  had  been  mortgaged  by 
deposit  of  an  underlease  to  them.    The  vendor, 
who  was  not  aware  of  the  mortgage,  was  required 
to  pay  the  amount  due  to  the  mortgagee,  but 
his  reply  was  that  he  was  unable  and  unwilling 
to  satisfy  the  claim,  and  that  he  would  rescind 
the    contract.     The  purchaser  insisted  on  the 
mortgage  being  discharged,  and  upon  a  summons 
under  the  Vendor  and  Purchaser  Act,  1874,  a 
declaration  was  made  that  the  vendor  was  not 
entitled  under  the  condition  and  circumstances 


to  rescind.  Jaekson  and  Oak*Jwttf  In  re,  14 
Ch.  D.  851  ;  49  L.  J.,  Ch.  523  ;  41  L.  T.  719  ;  28 
\V.  R.  794. 

Title  at  Common  Law,] — In  a  court  of  law, 
vvery  title  which  is  not  bad  is  marketable. 
Rom  fill/  V.  Jafne*,  0  Taunt.  203  ;  1  Marsh.  592. 

A  court  of  law  will  adjudge  a  title  to  be 
either  good  or  bad,  having  no  middle  term  for  it. 
Mahcriij  v.  Jlobin»,  5  Taunt.  625  ;  1  Marsh.  258. 

In  an  action  to  recover  back  the  deposit  on  a 
purchase,  uix>n  the  vendor's  failure  to  make  a 
good  title,  the  courts  of  law  will  collaterally 
inquire  whether  the  title  is  good  in  equity  ;  for 
a  contract  to  make  a  good  title  means  a  title 
good  both  at  law  and  in  equity.    Ih. 

A.  bought  a  house  at  an  auction,  and  deposited 
part  of  the  purchase-money,  the  remainder  to  be 
paid  upon  the  vendor's  making  a  good  title.  It 
turned  out  that  the  vendor's  title  was  good  in 
law  but  bad  in  equity : — Held,  that  A.  was  en- 
titled to  recover  back  the  deposit.    Ih, 

In  an  action  to  recover  money  deix)sited  upon 
a  purchase,  upon  an  allegation  that  the  vendor 
has  failed  to  make  a  proper  title,  the  court  will 
not  consider  whether  the  title  is  of  a  doubtful 
description,  such  as  a  court  of  equity  would  not 
compel  an  unwilling  purchaser  to  take,  but 
simply  whether  the  vendor  has  or  has  not  a 
legal  title  to  convey.  Boy  man  v.  (ruteh,  7 
Ring.  379  ;  5  AI.  &  P.  222. 

A  purchaser  is  not  obliged  to  accept  a  con- 
veyance when  the  title  is  doubtful.  Hartley  v. 
Pthall,  Peake,  131  ;  S.  P.,  MVde  v.  Fort.  4 
Taunt.  334. 

In  an  action  to  recover  back  a  deposit  on  a 
sale,  on  the  ground  of  a  defect  of  title,  the  party 
bringing  the  action  must  prove  the  title  bad  ; 
and  it  will  not  be  sufficient  to  shew  that  the 
title  has  been  deemed  insufficient  by  conveyancei-s 
who  have  been  employed  to  advise  upon  it. 
aimjit'ld  v.  Gilbert,  4  Esp.  221. 

Where  the  ability  of  the  vendor  to  make  a 
good  title  to  a  portion  of  the  premises  sold 
depends  upon  a  doubtful  question  of  fact  or 
of  law,  the  title  will  not  be  deemed  a  good  or 
sufficient  title  as  between  vendor  and  purchaser. 
Simmons  v.  Iletteltine,  5  C.  B.,  N.  S.  554;  28 
L.  J.,  C.  P.  129  ;  5  Jur.,  N.  S.  270. 

Poroing  the  Aeeeptanee  of  a  Bonbtfal  Title.] 
— The  bare  possibility  that  another  judge  might 
think  a  title  open  to  question  is  not  a  sufficient 
reason  for  refusing  to  compel  a  purchaser  to 
complete,  where  the  court  itself  entertains  a 
strong  opinion  in  favour  of  the  title  ;  but  where 
there  is  an  actual  advei'se  decision,  the  court, 
though  thinking  the  question  free  from  doubt,  will 
not  compel  a  purchaser  to  take  the  title.  Mtd- 
lingit  V.  Trinder,  10  L.  R.,  Bq.  449 ;  39  L.  J., 
Ch.  833  ;  23  L.  T.  580  ;  18  W.  H.  118:;. 

The  principles  laid  down  in  Pyrke  v.  Wad- 
dingham  (10  Harq,  1)  approved  of  ;  but  the 
decision  disapproved  of,  and  not  followed  under 
precisely  similar  circumstances.    Ih. 

A  purchaser  is  not  bound  to  take  a  doubtful 
title.  Therefore,  where  the  vendors  derived  title 
under  an  assignment  made  by  a  imrty  for  the 
benefit  of  his  creditors,  in  itself  an  act  of  bank- 
ruptcy :  —  Held,  that  they  could  not  compel  the 
purchaser  to  accept  the'  title,  without  proof  that 
there  was  no  creditor  in  a  situation  to  sue  out  a 
commission  against  the  a^ignor.  Pott  v.  Turner, 
4  M.  &  P.  551» 
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A  father  gave  his  estates  to  trustees  to  \)ay 
the  rents  to  his  two  daughters  (both  then  un- 
married) in  equal  shares  during  their  lives,  **  in- 
dependently of  the  control  of  any  husband  or 
husbands  with  whom  they  or  either  of  them 
might  happen  to  intermarry : "  and  after  the\r 
raspective  decease  to  convey  the  estates  "  unto 
and  equally  between  the  husbands  of  them,  my 
daughters,  to  hold  to  them,  and  their  respective 
heirs  and  assigns ;  *'  with  a  proviso  that  if 
either  of  his  daughters  should  depart  this  life 
unmarried,  her  share  should  go  to  the  survivor 
for  her  life,  and  on  her  decease  the  whole  should 
be  conveyed  to  the  husband  of  the  surviving 
daughter.  Both  daughters  married.  One  died 
in  the  lifetime  of  her  husband.  Then  the  hus- 
band of  the  other  died,  having  devised  his 
interest  in  the  estate  to  his  wife  absolutely : — 
Held,  that  the  surviving  daughter  could  make  a 
pood  title  to  a  moiety  of  the  estate ;  for  that 
a  gift  to  an  unmarried  woman  for  life,  with 
remainder  in  fee  to  her  husband,  gives  an  in- 
defeasible vested  remainder  in  fee  to  her  first 
husband.  And  that,  as  the  question  turned  on 
a  general  rule  of  construction,  unaffected  by 
any  special  context  in  the  will,  the  title  would 
be  forced  on  a  purchaser.  Itatlford  v.  Will  is, 
7  L.  R.,  Ch.  7  ;  41  L.  J.,  Ch.  19  ;  25  L.  T.  720  ; 
20  W.  R.  132.  Reversing  12  L.  R.,  Eq.  105  ; 
40  L.  J.,  Ch.  484  ;  24  L.  T.  674  ;  19  \V.  R.  845. 


Where  previous  Voluntary  Conyejanoe.] 


— When  it  appears  from  the  abstract  of  title 
delivered  to  a  purchaser  in  pursuance  of  con- 
ditions of  sale,  that  the  vendor  has  previously 
executed  a  conveyance — on  the  face  of  it  volun- 
tary—  comprising  the  lands  in  question,  but 
without  evidence  of  its  being  void  as  against 
a  purchaser  for  value,  the  purchaser  may  re- 
fuse to  accept  the  title,  seeing  that  its  validity 
depends  on  a  doubtful  state  of  facts,  and  may" 
recover  back  his  deposit,  although  he  might 
have  made  the  title  good  by  acceptance.  CI  a  rite 
v.  U'illott,  7  L.  R.,  Ex.  313  ;  41  L.  J.,  Ex.  197  ; 
21  W.  R.  73. 

On  a  bill  by  vendor  for  specific  performance, 
the  purchaser  set  up  a  voluntary  settlement  as 
an  objection  to  the  title,  but  said  he  was  willing 
to  complete  the  purchase  on  having  a  goo<l  title. 
He  had  been  let  into  possession  as  purchaser, 
and  paid  part  of  his  purchase-money,  and  had 
paid  off  a  mortgage  and  got  a  conveyance  of 
the  legal  estate  and  possession  of  the  title- 
deeds  : — Held,  that  notwithstanding  the  volun- 
tary settlement,  the  vendor  was  entitled  to  a 
decree  for  completing  the  purchase.  Pftcr  v. 
McolU,  11  L.  R.,  Eq.  391  ;  24  L.  T.  381  ;  19 
W.  R.  618. 

Scmble,  that  the  principle  of  Smith  v.  Gar- 
land (2  Mer.  120)  does  not  apply  to  a  defendant 
who  says  he  is  willing  to  complete  on  having  a 
good  title.    lb. 


Bntjof  Court] — When  a  question  of  title 


involves  a  question  of  general  law  applicable 
to  all  similar  cases,  the  Court  of  Appeal  is  bound 
to  say  one  way  or  another  what  the  law  is,  and 
cannot  escape  from  that  duty  by  saying  that  the 
decision  of  the  court  below  in  taking  one  view 
makes  the  other  view,  if  held  by  the  Court  of 
Appeal,  so  doubtful  that  the  latter  will  not  force 
such  a  title  on  a  purchaser.  Ah'xa7idn'\.  Milh, 
6  L.  R.,  Ch.  124  ;  40  L.  J.,  Ch.  73  ;  24  L.  T.  206 ; 
19  W.  R.  310. 


It  is  the  duty  of  tlie  court  to  decide  doubtful 
questions  of  title,  and  when  so  decided  they  can 
no  longer  be  considered  as  doubtful,  so  as  to 
entitle  purchasers  to  resist  siMJcific  performance, 
Jiell  V.  JMtht/,  15  L.  R.,  Ecj.  178  ;  42  L.  J..  Ch, 
266  ;  28  L.  T.  9  ;  21  W.  11.  321. 


Prefumption  as  to   Ineumbrance.]— A 


purchaser  is  not  compellable  to  accept  a  title  to 
premises,  formerly  subject  to  an  incumbrance, 
the  discharge  of  which  is  shewn  only  by  pre- 
sumption. A  leasehold  was  sold,  subject  to  a 
ground  rent,  which  was  said  to  be  apportioned 
out  of  a  larger  rent,  but  the  apportionment  was 
not  evidenced  by  any  existing  deed,  but  only  by 
the  acceptance  of  a  mesne  landlord,  and  presump* 
tion  : — Held,  that  the  purchaser  was  not  bound 
to  accept  the  title.  Bam  well  v.  Harris,  X 
Taunt.  430. 

It  is  no  objection  to  a  title  upon  .sale  by 
auction,  tliat  a  memorandum  appears  amongst 
the  title  deeds,  shewing  that  a  former  owner  of 
the  property  (under  whom  the  vendor  derives 
title)  had  raised  money  thereon  by  way  of 
equitable  mortgage,  and  that  there  is  no  evi- 
dence that  such  charge  has  been  released,  other 
than  that  afforded  by  the  vendor's  possession 
of  the  deeds  and  memorandum.  Xichvll  v, 
rhamhers,  11  C.  B.  996  ;  21  L.  J.,  C.  P.  54. 


Good  Title.]— When  in  a  suit  between 


vendor  and  purchaser  a  decree  has  been  made 
for  specific  performance  of  a  contract,  subject 
to  the  usual  reference  as  to  whether  a  good 
title  can  be  made,  the  words  "good  title"  mean 
not  an  absolutely  goml  title,  but  a  good  title 
having  regard  to  the  terms  of  the  contract, 
although  the  latter  words  are  not  inserted  in 
the  decree.  Upperton  v.  NickoUon^  6  L.  R.,  Ch. 
436  ;  40  L.  J.,  Ch.  401  ;  25  L,  T.  4 ;  19  W.  R, 
733. 

Properties  held  paitly  by  an  absolute  owner 
and  partly  by  several  sets  of  trustees  under 
several  trusts  and  for  different  persons  were,  by 
the  vendors  as  a  single  body,  agreed  to  be  sold 
together  in  one  lot  for  one  undivided  sum — 
winch  the  absolute  owner,  and  the  trustees  and 
their  several  sets  of  ccstuis  que  trustent  after- 
wards apportioned  by  agreement  amongst  them- 
selves, but  not,  as  it  appeal^  on  any  sufficient 
data — ^and  with  special  conditions  limiting  the 
title,  without  however  properly  defining  the 
portions  of  the  properties  affectcti  by  the  limi- 
tations. Th»  purchaser  refused  to  complete  the 
purchase,  and  the  vendors  filed  a  bill  for  specific 
performance  of  the  contract  : — Held,  that  the 
case  was  too  doubtful  to  entitle  them  to  relief. 
Rt'de  V.  Oaki'it,  4  De  G.,  J.  &  S.  505. 

A  purchaser  is  not  obliged  to  accept  a  con» 
veyance  when  the  title  is  doubtful  even  in 
equity.  Cooper  v.  Denne,  4  Bro.  C.  C.  80  ;  1 
Ves.  jun.  665  ;  lioahc  v.  Kidd,  5  Ves.  647. 

A  purchaser  was  not  compelled  to  take  a  title 
depending  upon  the  words  of  a  will  which  were 
too  doubtful  ever  to  be  settled  without  litigation. 
S/iarj?  v.  Adeoeh,  4  Russ.  374. 

The  court  will  not  compel  a  purchaser  to  take 
a  title  depending  upon  matter  of  fact,  if  the  fact 
does  not  admit  of  satisfactory  proof,  or  is  not 
well  proved.    Smith  v.  Death,  5  Madd.  371. 

In  the  absence  of  special  circumstances,  a 
court  of  equity  will  not  enforce  specific  per- 
formance of  a  contract  for  the  purchase  of  land 
which  is  silent  as  to  the  means  of  access  to  it^ 
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when  it  is  reasonably  uncertain  whether  any 
means  of  entering  on  the  land  at  all  times  can 
bo  conferred  on  the  parchaser.  Denne  v.  Light, 
8  De  G.,  M.  &  G.  774. 

Title  to    Leaseholds — ^Lease— Underlease.] — 

Although,  according  to  the  decided  cases,  a  vendor 
who  contracts  for  the  sale  of  leasehold  property 
described  as  held  under  a  lease  cannot,  if  nothing 
farther  is  said,  make  a  good  title  unless  it  is 
held  under  an  original  lease,  yet  in  a  case  where 
the  particulars  and  conditions  of  sale  of  property 
80  described  contained  enough  to  give  notice  to 
a  parchaser  that  the  property  was  held  under  a 
derivative  lease :— »Held,  that  the  purchaser 
could  not  on  that  account  refuse  to  complete,  or 
claim  compensation  on  the  ground  of  misdescrip- 
tion. Cajthbe'TweU  and  South  London  Building 
Society  v.  Holloway,  13  Ch.  D.  754 ;  49  L.  J., 
Ch.  361  ;  41  L.  T.  752 ;  28  W.  R.  222. 

^-^  Knowledge  of  Vendor.] — ^A  purchaser  of 
a  lease  who  knows  at  the  date  of  the  contract 
that  the  vendor's  interest  is  only  an  underlease, 
is  bound,  although  the  interest  is  described  in 
the  contract  as  a  lease.  Flood  v.  Pritehard,  40 
L.  T.  873. 

Snbjeet  to  Ground  Bent.] — ^Where  lease- 
holds were  sold  under  particulars  and  conditions 
of  sale  which  made  no  mention  of  ground  rents, 
And  the  parchaser  and  his  solicitor  deposed  that 
they  were  led  by  the  particulars  to  believe,  and 
<iid  believe,  that  they  were  not  so  subject : — 
Held,  that  the  purchaser  was  entitled  to  be  dis- 
charged. Jones  V.  Rimmer,  14  Ch.  D.  588 ;  49 
L.  J.,  Ch.  775  ;  43  L.  T.  Ill  ;  29  W.  E.  165— 
C.  A. 

New  Lease  instead  of  Besidne  of  Old 

Term.]  —  Under  a  contract  for  the  purchase  of 
the  residue  of  an  old  term  a  purchaser  is  not 
bound  to  accept  a  similar  new  lease,  the  residue 
of  an  old  term  being  in  many  respects  more 
advantageous.    Mason  v.  Corde}\  7  Taunt.  9. 


Lessor's  Title — Lease  more  than  Sixty 
old.] — In  the  case  of  a  contract  for 
the  sale  of  leaseholds,  where  the  lease  is  more 
than  sixty  years  old,  it  is  not  enough  for 
the  vendor  to  shew  an  assignment  or  a  series  of 
assignments  reciting  the  parcels,  words  of  de- 
mise, and  reddendum  of  the  lease  only,  and  not 
purporting  to  recite  the  whole  lease,  though 
accompanied  by  sixty  years'  possession  consistent 
with  those  assignments  ;  in  the  absence  of  a  con- 
dition that  the  purchaser  shall  bs  satisfied  with 
the  recital  of  the  lease,  the  vendor  is  bound  to 
prodacc  the  lease  or  a  copy  of  it,  or  prove  its 
loss  and  that  no  complete  copy  of  it  exists. 
J'rend  v.  Bmklei/,  5  L.  R..  Q.  B.  213 ;  39  L.  J., 
Q.  B.  90  ;  23  L.  T.  170 ;  18  W.  R.  680  ;  10  B.  & 
S.  973— Ex.  Ch. 

A,  entered  into  a  contract  with  B.  for  the  pur- 
chase of  two  farms,  one  freehold,  the  other  lease- 
hold, and  B.  stipulated  that  he  would  deduce  a 
^ood  and  marketable  title,  and  deliver  an  abstract 
of  title  to  the  purchaser.  The  abstract  delivered 
l>y  the  vendor  commenced  with  an  indenture 
dated  13th  September,  1800,  which  recited  a 
lease  of  the  20th  January,  1606,  by  three  lessors 
for  1,000  years,  from  the  Feast  of  St.  Michael 
the  Archangel,  1599,  at  the  rent  of  1^.  payable 
on  that  feast  day,  only  if  demanded.  The  recital 
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set  out  the  parcels,  the  words  of  demise  and  red- 
dendum, but  did  not  purport  to  set  out  the 
whole  lease.  The  abstract  shewed  that  the  larger 
portion  of  the  property  had  passed  by  assign- 
ment to  a  third  person.  The  remaining  portion, 
vhich  was  the  subject  of  the  contract,  nad  by 
varioas  assignments  passed  to  the  vendor.  The 
purchaser  required  an  attested  copy  of  the  lease 
of  the  20th  January,  1606,  and  a  covenant  for 
its  production  by  its  legal  possessor : —Held, 
that  upon  the  refusal  of  the  vendor  to  comply 
with  that  requisition  the  purchaser  was  entitled 
to  rescind  his  contract.  Ih,  See  45  &  46  Vict, 
c.  39. 

— -  Agreement  to  Dispense  with  Pro- 
duction.]— The  vendor  of  a  leasehold  interest 
is  bound  to  shew  the  lessor's  title  to  demise, 
unless  it  is  otherwise  stipulated  in  the  contract 
of  sale.  Souter  v.  Drake,  3  N.  &  M.  40  ;  5  B.  & 
Ad.  992. 

No  agreement  to  dispense  with  the  production 
of  the  lessor's  title  will  be  implied  from  the  cir- 
cumstances of  the  term  being  nearly  expired, 
the  small  value  of  the  property,  and  the  absence 
of  any  premium.    Ih, 

A.  agreed  to  sell  to  B.  the  two  leases  and 
goodwill  in  trade  of  a  public-house  and  shop 
adjoining  for  4,250^.,  as  he  held  the  same,  for 
terms  of  twenty-eight  years  from  Midsummer 
then  next  ensuing,  at  the  annual  rent  therein 
mentioned,  and  B.  agreed  to  accept  a  proper  as- 
signment of  the  leases  and  premises  as  above 
described,  without  requiring  the  lessor's  title ; 
and,  upon  payment  of  the  purchase-money,  A. 
agreed  to  execute  an  effectual  assignment  of  the 
leases,  and  deliver  up  possession  of  all  the 
premises : — Held,  that  the  true  meaning  of  -this 
agreement  was,  .that  the  vendee  was  to  purchase 
the  two  leases  without  inquiring  into  the  title 
of  the  lessor,  and  could  not  refuse  to  complete 
his  purchase  on  account  of  an  objection  to  that 
title.    S2)ratt  v.  Jeffery,  10  B.  &  C.  249. 

Implied  Undertakings.] — ^A  contract  for 


the  sale  of  an  agreement  for  a  lease  does  not 
imply  an  undertaking  that  the  proposed  lessor 
has  title  to  grant  the  lease,  and,  m  the  absence 
of  any  express  stipulation,  it  \a  no  defence  to  an 
action  upon  such  contract  that  the  lessor  has  no 
title.  Kintrea  v.  Preston,  1  H.  &  N.  357  ;  25  L. 
J.,  Ex.  287. 

In  every  contract  for  the  sale  of  leaseholds, 
there  is,  in  the  absence  of  an  express  stipulation 
to  the  contrary,  an  implied  undertaking  on  the 
vendor's  part  to  make  out  the  lessor's  title  to 
demise.  Hall  v.  Betty,  5  Scott,  N.  B.  508 ;  4 
M.  &  G.  4ia 


Covenant  that  Lease  for  Liyes  Subsisting.  ] 


—By  a  deed  of  July,  1853,  after  reciting  a  lease  of 
the  10th  of  March,  1847,  from  F.  to  the  defendant, 
for  the  lives  of  A.,  B.  and  C,  and  the  survivora 
or  survivor  of  them,  the  defendant  conveyed  the 
premises  to  the  plaintiff,  to  hold  for  the  lives  of 
A.,  B.  and  C,  and  the  survivors  or  survivor  of 
them,  and  covenanted  "that  the  lease  of  the 
10th  of  March,  1847,  is  a  good,  valid,  and  sub- 
sisting lease  in  the  law,  for  the  lives .  of  A.,  B. 
and  C.,  and  the  survivors  or  survivor  of  them, 
and  is  not  forfeited,  surrendered,  or  become  void 
or  voidable."  B.  having  died  before  July,  1853, 
the  plaintiff  sued  the  defendant  for  a  breach  of 
the  covenant: — Held,  that  the  mention  of  thQ 
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three  llyes  was  matter  of  description  only,  and 
that  the  covenant  only  amounted  to  a  covenant 
that  the  lease  was  still  subsisting,  and  not  to  an 
implied  covenant  that  the  three  lives  were  still 
in  existence.  Coate*  v.  CoUim^  7  L.  B.,  Q.  B. 
144  ;  41  L.  J.,  Q.  B.  90  ;  26  L.  T.  134  ;  20  W.  B. 
187— Ex.  Ch. 

Breaeh  of  Covenant!.] — A  sale  was  made 

under  condition  that  the  last  receipt  for  rent 
should  be  taken  as  conclusive  evidence  of  the 
due  performance  of  all  covenants.  Certain 
breaches  of  covenant  had  taken  place  which 
the  lessors  had  apparently  waived,  and  the  last 
receipt  for  rent  was  produced.  Specific  per- 
formance of  the  contract  having  been  decreed, 
and  a  reference  as  to  title  directed  by  an  order 
which  was  not  appealed  from : — Held,  that 
whether  or  not  the  breach  of  covenant  was  or 
was  not  a  continuing  breach,  the  vendor  had 
made  a  good  title  in  accordance  with  the  con- 
tract which  the  purchaser  was  bound  to  accept, 
the  decree  for  specific  performance  having  been 
made  and  not  appealed  from.  Laurie  v.  Lees^ 
7  App.  Cas.  19  ;  51  L.  J.,  Ch.  209  ;  46  L.  T.  210  ; 
30  W.  B.  285— H.  L.  (E.). 

A  person  who  contracts  to  sell  an  agreement 
for  a  lease  must,  in  the  absence  of  anything  to 
shew  a  contrary  intention  at  the  time  of  the 
contract,  shew  that  the  agreement  is  valid.  A 
contract  was  entered  into  for  the  sale  of  an 
agreement  for  a  lease.  The  agreement  was  at 
that  time  voidable  at  the  will  of  a  third  person, 
as  also  subsequently,  when  the  purchaser,  on 
discovering  that  to  be  the  case,  repudiated  the 
contract.  The  third  person  had  not  avoided  the 
agreement,  but  offered  to  renew  it  conditionally 
on  the  vendor's  doing  a  certain  thing  : — Held, 
that  the  purchaser  was  entitled  ^o  repudiate  the 
contract,  and  was  not  obliged  to  wait  and  see 
whether  the  condition  would  be  performed. 
Brewer  v.  Broadwood,  22  Ch.  D.  105  ;  47  L.  T. 
508  ;  31  W.  B.  115. 

A.  paid  a  deposit  upon  a  contract  for  the  pur- 
chase of  a  lease  of  a  public-house.  It  being  after- 
wards discovered  that  the  house  was  comprised 
with  another  in  an  original  lease,  under  which 
the  lessor  had  a  right  to  re-enter  for  a  breach  of 
covenants  in  respect  of  either  houses  :~Hcld, 
that  A.  was  not  bound  to  accept  the  title  with  an 
indemnity,  but  might  recover  back  the  deposit, 
with  the  expenses  incurred  in  investigating  the 
title.  Blahe  v.  Phinn,  3  C.  B.  976  ;  16  L.  J.,  C. 
P.  159. 


Covenant  to  Insure.] — A  purchaser  of  a 


leasehold  may  object  to  the  vendor's  title,  on  the 
ground  that  he  has  incurred  a  forfeiture  by 
omitting  for  the  space  of  one  month  to  pay  the 
annual  premium  of  insurance  pursuant  to  his 
covenant,  although  it  does  not  appear  that  the 
lessor  has  taken  advantage  of  the  forfeiture. 
Wihon  v.  Wilson.  14  C.  B.  616  ;  2  C.  L.  B.  818  ; 
23  L.  J.,  C.  P.  137  ;  1  Jur.581. 

Owners  of  leaseholds  holding  under  a  covenant 
to  insure,  with  forfeiture  in  default,  enteral  into  a 
contract  to  sell,  naming  the  day  for  completion  of 
the  purchase,  and  providing  that  up  to  that  day 
all  outgoings  should  be  paid  by  the  vendors.  The 
title  was  approved  of  before  that  day,  but  some 
delay  took  place  in  completion.  The  insurance 
would  expire  three  weeks  before  the  day  ap- 
pointed for  completion,  and  the  vendors  renewed 
the  insurance  for  one  month,  but  never  mentioned 


the  subject  to  the  purchaser.  The  insurance  had 
expired  before  completion  ;  the  vendors  offered 
to  obtain  a  waiver  of  the  forfeiture,  but  the  pur- 
chaser refused  to  complete : — Held,  that  the 
insurance  ought  to  have  been  continued  at  the 
expense  of  the  purchaser,  and  that  it  was  not  the 
duty  of  the  vendors  to  inform  the  purchaser  of 
the  expiration  of  the  insurance.  Bowson  v. 
Sol(mio?ij  6'Jur.,  N.  S.  33. 

The  vendors  of  an  interest  in  a  leasehold  house, 
subject  to  a  covenant  to  insure  it  against  fire, 
contracted  for  the  sale  of  the  house  to  a  purchaser 
within  a  given  time.  The  contract  was  not  com- 
pleted by  the  specified  time.  There  was  no 
default  on  the  part  of  the  purchaser,  but  the 
vendors  did  not  keep  up  the  insurance  after  the 
time  at  which  the  contract  should  have  been 
completed  :— Held,  that  the  purchaser  ought  to 
be  discharged  from  his  contract.  Palmer  v. 
Goren,  25  L.  J.,  Ch.  841. 

Leaseholds  were  sold  under  special  conditions 
of  sale,  which  provided  that  possession  under  the 
lease  should  be  conclusive  evidence  of  perform- 
ance or  of  waiver  of  any  breach  of  covenant 
up  to  the  completion  of  the  sale  ;  there  had  been 
an  omission  to  keep  up  the  policy  against  fire 
before  the  sale,  and  the  policy  existing  at  the 
sale  was  allowed  after  the  sale  to  drop  for  a  few 
days  :— Held,  that  the  conditions  of  sale  were 
notice  that  breaches  of  covenant  might  then 
exist,  and  that  tliey  must  be  considered  as 
waived.  Howell  v.  Kightley,  25  L.  J.,  Ch.  864  ; 
2  Jur.,  N.  S.  455. 

Held,  also,  that  the  breach  of  covenant  after  the 
sale  was  not  provided  for  by  the  condition,  and 
that  a  purchaser  was  not  bound  to  take  the  title. 
Ih. 

If  a  lessee,  having  incurred  forfeitures  by  not 
insuring  the  premises  according  to  his  covenant 
(though  the  lessor  has  taken  no  step  to  enforce 
them),  contracts  to  sell  his  term,  the  purchaser, 
on  becoming  acquainted  with  them,  may  refuse 
to  complete  his  contract,  and  may  reclaim  his 
deposit.  Penniall  v.  Harhorne,  11  Q.  B.  368  ; 
17  L.  J.,  Q.  B.  94  ;  12  Jur.  159. 

A  purchaser  of  a  leasehold  may  object  to  a 
vendor's  title,  on  the  ground  that  he  has  incurred 
a  forfeiture  by  omitting  for  the  space  of  a  month 
to  pay  the  annual  premium  of  insurance,  pursuant 
to  his  covenant,  although  it  does  not  appear  that 
the  lessor  has  tnken  advantage  of  the  forfeiture. 
Wilmm  V.  Wihon,  14  C.  B.  616  ;  23  L.  J.,  C.  P. 
137  ;  18  Jur.  581. 

Mortgage— Pnrehaser  itom  Mortgagee  with 
Power  of  Sale.]— When  the  registered  owner  of 
land  has  granted  a  first  mortgage  with  the 
statutory  power  of  sale,  and  has  also  granted 
subsequent  mortgages,  a  purchaser  from  the  first 
mortgagee  is  entitled  to  be  registered  with 
an  indefeasible  title,  just  as  if  the  subsequent 
mortgages  had  not  been  granted,  and  he  had 
purchased  from  the  mortgagor  and  mortgi^nee 
together.  Richnrdson^  In  re^  12  L.  B.,  Eq. 
398  ;  40  L.  J.,  Ch.  616  ;  25  L.  T.  12  ;  19  W,  R. 
1048. 


Implied  Contraet.] — ^A  vendor  who  con- 


tracts to  make  out  a  good  title  to  mortgage  lands, 
undertakes  to  make  out  such  a  title  as  the  Court 
of  Chancery  would  adopt  as  a  sufficient  ground 
for  compelling  specific  performance,  and  as  would 
be  a  good  answer  to  an  ejectment  by  a  claimant. 
Jeahes  v.  White,  6  Ex.  873  j  21  L,  J.,  Ex.  265. 
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— ^-Snliject  to  Leases.] — ^A  mortgagor,  after 
parting  with  his  legal  interest  in  an  estate  by 
mortgage,  demised  it  to  a  lessee  for  a  term  of 
years,  and  afterwards,  with  the  concurrence  of  the 
mortgagees,  who  werc  willing  to  join  in  making 
a  title,  sold  the  reversion,  describing  the  property 
as  under  lease  for  a  term  of  years.  The  purchaser 
having  objected  to  the  title,  on  the  ground  that 
the  lease  was  not  binding  upon  the  lessee : — 
Held,  that  the  title  was  sufficient,  as  by  convey- 
ance by  the  mortgagees  of  all  their  interest  to 
the  mortgagor,  and  by  him  afterwards  to  the 
purchaser,  such  an  interest  would  be  conveyed 
to  the  purchaser  as  would  estop  the  lessee  from 
denying  the  lease.  Wehh  v.  Av,9tin,  8  Scott, 
N.  R.  419  ;  7  M.  &  G.  701  ;  13  L.  J.,  C.  P.  203. 

T.,  being  possessed  of  a  plot  of  land  for  a  term 
of  years,  by  a  deed  of  the  24th  April,  1845,  as- 
signed it  by  way  of  mortgage  to  S.  as  a  security 
for  SOOZ.  and  interest,  with  a  power  of  sale  on 
default  in  payment  on  a  certain  day.      By  a 
memorandum  of  the  same  date,  T.  undertook  to 
deposit  with  S.  a  lease,  when  the  same  was  exe- 
cuted, of  another  plot  of  land,  as  a  further  and 
collateral  security  for  the  300/.  and  interest.    A 
mill  and  other  buildings  stood  partly  on  one 
plot  and  partly  on  the  other  plot.    On  the  18th 
December,  1845,  the  lease    mentioned   in   the 
memorandum  w&s  granted  and  deposited  with  S. 
By  a  deed  of  the  2nd  March,  1847,  T.  assigned  a 
moiety  of  the  entire  premises  to  A.,  and  on  the 
20th  September,  1847,  executed  an  assignment  of 
all  his  estate  and  effects  for  the  benefit  of  his 
creditors.    By  a  deed  of  the  31st  August,  1848, 
S.  assigned  both  plots  of  land,  mill  and  buildings 
to  -the  defendant,  subject  to  the  equity  of  re- 
demption, and  with  such  power  of  sale  as  S.  pos- 
sessed.    In  April,  1852,  the  defendant  offered  the 
premises  for  sale  by  auction,  and  the  conditions 
stated,  that  he  sold  as  mortgagee,  and  that,  as  he 
had  only  an  equitable  interest  in  the  second 
plot,  the  purchaser  should  accept  such  title  as  he 
was  able  to  deduce  and  convey.    A  purchaser 
refused  to  complete,  on  the  ground  that  the  legal 
estate  in  the  second  plot  was  outstanding,  and 
might  be   used  adversely  to  him ;  and  having 
brought  an  action  to  recover  his  deposit : — Held, 
that  there  was  no  failure  of  consideration,  inas- 
much as,  first,  the  assignment  of  T.  of  the  legal 
estate  in  the  one  plot,  and  the  memorandum  of 
deposit  of  the  future  lease  of  the  other  plot,  were 
one  and  the  same  transaction  and  security,  and 
the  lease,  when  deposited,  was  subject  to  the 
same  conditions,  including  the  power  of  sale,  as 
were  contained  in  the  assignment,  and,  conse- 
quently, that  T.  would  not  be  entitled  in  a  court 
of  equity  to  redeem  the  second  plot.    Ashworth 
V.  MouMey,  9  Ex.  175  ;  23  L.  J.,  Ex.  73. 

Held,  secondly,  that  by  the  express  terms  of 
the  conditions,  the  vendor  contracted,  with  refer- 
ence to  that  plot,  to  sell  an  equitable  interest 
only.     Ih, 

Sale  of  Bight  of  Entry— Vendor  ont  of  Posses- 
sion— 8d  Hen.  8,  c.  9,  s.  8.]— Although  32  Hen. 
8,  c.  9,  8.  2,  cannot  be  said  to  have  been  repealed 
by  8  &  9  Vict.  c.  106,  s.  6,  nevertheless  since  the 
passing  of  the  latter  statute  a  grant  of  lands  to 
which  the  grantor  has  a  title  existing  in  fact, 
but  of  which  he  has  never  been  in  possession, 
and  on  which  he  is  entitled  only  to  a  right  of 
entry,  will  be  valid,  even  although  at  the  time  of 
the  grant  a  litigation  is  pending  as  to  the  title  to 
the  lands.     A.  sought  to  recover  by  ejectment 


certain  lands  ;  the  person  in  possession,  amongst 
other  defences,  alleged  that  one-fourth  share 
thereof  belonged  to  B.,  who  had  never  been  in 
possession.  Thereupon  A.,  for  the  sum  of  lOZ., 
took  from  B.  a  conveyance  dated  the  4th  of  July, 
1877,  of  his  share,  containing  covenants  for  title 
and  quiet  enjoyment.  The  actual  value  of  B.'s 
share  was  5002.  A.  then  recovered  possession  of 
the  lands.  Before  the  date  of  the  conveyance  B. 
had  been  bankrupt,  and  after  A.  had  recovered 
possession  of  the  lands,  B.'s  trustees  in  bank- 
ruptcy recovered  possession  from  A.  of  the  one- 
fourth  share  which  had  been  conveyed  by  B.  to 
A. '  In  an  action  by  A.  against  B.  for  damages 
for  breach  of  the  covenants  for  title  and  quiet 
enjoyment : — Held,  that  the  conveyance  to  A. 
from  B.  was  not  rendered  void  by  32  Hen.  8,  c. 
9,  s.  2.  Jenkins  v.  Jones,  9  Q.  B.  D.  128  ;  51 
L.  J.,  Q.  B.  438  ;  46  L.  T.  795  ;  30  W.  R.  668— 
C.  A. 

Held,  also,  that  A.  was  entitled  to  recover 
from  B.  the  sum  of  5002.  as  damages.    lb, 

Seyeral  or  Separate  Lots.] — Where  several 
lots  are  knocked  down  to  a  bidder  at  an  auction, 
and  his  name  marked  against  them  in  the 
catalogue,  a  distinct  contract  arises  for  each  lot. 
Roots  V.  Dormer  QLord)^  4  B.  &  Ad.  77 ;  IN. 
&  M.  667. 


Title.] — ^A  person  who  purchases  two  lots 


is  not  justified  in  refusing  to  perform  his  contract 
for  the  purchase  of  one  lot,  because  a  good  title 
is  not  shew^n  to  the  other  lot.  Lewin  v.  Ghuest^  1 
Buss.  325. 

It  was  at  one  time  held  that  where  a  man  pur- 
chases at  an  auction  two  distinct  lots  which 
adjoin,  and  which  would  be  more  conveniently 
occupied  together,  he  was  not  obliged  to  go  on 
with  the  purchase  of  either,  unless  the  seller 
could  make  a  good  title  to  both.  Qihson  v. 
Spurrier,  Peake's  Add.  Cas.  49. 

And  where  a  party  became  the  purchaser  of 
several  lots  at  an  auction,  it  was  to  be  deemed  an 
entire  contract ;  and,  if  the  seller  failed  in  mak- 
ing a  title  to  any  one  of  them,  the  purchaser  might 
rescind  the  contract,  and  refuse  to  take  the  others. 
Chamlers  v.  Griffiths,  1  Esp.  150.  ' 


Deeds.] — On  a  sale  by  auction  of  land  in 


lots  the  purchaser  of  the  lot  largest  in  value,  in 
the  absence  of  any  condition  respecting  them,  is 
entitled  to  the  custody  of  the  title  deeds  relating, 
to  all  the  property  ;  but  if  there  is  a  condition 
that  the  purchaser  of  the  largest  lot  shall  have 
them,  that  must  mean  largest  in  superficial  area, 
Griffiths  v.  Hatchard,  1  Kay  &  .T.  17  ;  23  L.  J.^ 
Ch.  957  ;  18  Jur.  649. 


Leasehold.] — When  leasehold  property 


which  is  sold  in  separate  lots  is  held  under  one 
lease,  it  is  incumbent  on  the  vendor  to  state 
that  fact  in  plain  and  distinct  terms.  Sherad 
V.  Venuhles,  36  L.  J.,  Ch.  922  ;  17  L.  T.  10 ;  li> 
W.  R.  1166. 

6.  Decision  of  Judqb  on  Disputed 
Matters. 

In  what  Cases.] — ^The  tenant  for  life  of  lands, 
of  which  the  tenant  in  tail  in  remainder  was  an 
infant,  was  desirous  of  making  a  voluntary  grant 
of  part  thereof  as  a  8it<}  for  a  church.  An  appli* 
cation  was  made  to  the  court  under  the  Vendor 
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and  Purchaser  Act,  1874,  8,  9,  for  an  opinion 
whether  it  was  necessary,  under  the  Places  of 
Worship  Sites  Act,  1873,  s.  1,  to  appoint  a 
fruardian  to  concur  in  the  grant  on  behalf  of  the 
infant : — Held,  that  the  Vendor  and  Purchaser 
Act,  1874,  did  not  apply  to  a  voluntary  grant, 
but  that  this  defect  might  be  cured  by  the 
admission  of  a  contract  for  a  nominal  considera- 
tion. Salisbury  {.Varquis^^  In  re.  20  L.  R.,  Eq. 
527  ;  44  L.  J.,  Ch.  541  ;  23  W.  R.  824.  See  S,  C. 
in  a  A.,  2  Ch.  D.  29  ;  46  L.  J.,  Ch.  250 ;  34 
L.  T.  5. 

On  a  summons  under  the  Vendor  and  Pur- 
chaser Act,  1874,  s.  9,  heard  in  chambers,  judg- 
ment ought  to  be  given  in  court  if  the  purchaser 
desires  it.  Coleman  v.  Jarrom,  25  W.  R.  137  ; 
8,  a,  35  L.  T.  614. 

On  a  summons  under  s.  9  of  the  Vendor  and 
Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  the 
parties  are  placed  in  the  same  position,  and  the 
court  has  exactly  the  same  powers  as  in  the  case 
of  a  reference  to  chambers  as  to  title  in  a  suit 
^or  specific  performance,  and  the  same  evidence 
is  admissible  as  could  be  received  on  such  a  ref  er- 
jence.  Burroughes,  In  re,  6  Ch.  D.  601 ;  46  L.  J., 
Ch.  528  ;  36  L.  T.  778  ;  25  W.  R.  520-0.  A. 

Evidence,  therefore,  by  affidavit  and  cross- 
examination  thereon,  is  admissible  as  to  the 
vendor's  title,  and  it  is  open  to  the  purchaser  to 
shew  that  t^he  vendor  has  no  title.    Ih, 

The  summary  jurisdiction  created  by  s.  9  of 
the  Vendor  and  Purchaser  Act,  1874,  is  not  in- 
tended to  apply  to  cases  where  there  are  ques- 
tions of  controverted  fact,  but  is  intended  for 
the  settlement  of  short  points  of  law  or  con- 
struction.    Popple,  In  re,  26  W.  R.  248 — C.  A. 

Observations  as  to  the  duty  of  the  court  to 
decide  doubtful  questions  of  title  as  between 
vendor  and  purchaser.  Osborne  to  Rowlett,  13 
Oh.  D.  774 ;  49  L.  J.,  Ch.  310 ;  42  L.  T.  650  :  28 
W.  R.  368. 

Action  for  Speciflo-Perfonnance  not  necessary.] 

— A  purchaser  who  has  availed  himself  of  the 
provisions  of  the  Vendor  and  Purchaser  Act,  1874, 
and  has  thereby  obtained  an  order  on  summons 
which  has  disposed  of  every  objection  which  he 
thought  fit  to  raise,  and  under  which  the  vendor 
has  been  ordered  to  make  compensation,  is  not 
entitled  to  bring  an  action  for  specific  perform- 
ance of  the  contract  for  sale  and  damages.  If  a 
vendor  does  not  comply  with  the  order  made  on 
the  vendor  and  purchaser  summons,  the  pur- 
.chaser  should  apply  in  chambers  to  get  it  enforced. 
— Action  dismissed  without  prejudice  to  any  pro- 
ceedings plaintiff  (the  purchaser)  might  adopt 
under  the  Vendor  and  Purchaser  Act,  1874. 
Thompson  v.  Ringer,  44  L.  T.  507  ;  29  W.  R.  520. 

Power  to  have  Coyenant  inserted  in  Conyey- 

ance.] — On  a  summons  nnder  the  Vendor  and 
Purchaser  Act,  1874,  the  court  has  power  to 
direct  a  covenant  to  be  inserted  in  a  conveyance, 
and  to  settle  the  terms  of  the  covenant.  But, 
semblc,  the  court  has  no  power  in  such  a  summons 
to  determine  a  preliminary  question  of  fact. 
Gray  and  Metropolitan  Railway  Company,  In  re, 
44  L.  T.  567. 

Time  for  Appealing.] — The  time  within  which 
:an  appeal  can  be  brought  from  an  order  under 
the  Vendor  and  Purchaser  Act,  1874,  s.  9,  is 
twenty-one  days.  Blyth  and  Yoking,  In  re,  13 
Ch.  D.  416 ;  41  L.  T.  746 ;  28  W.  R.  266—0.  A, 


Extension  of  Time,  Grounds  fdr.] — The  grounds 
for  allowing  an  extension  of  time  for  appeal  con- 
sidered,   lb. 

Costs.] — A  requisition  as  to  the  competency 
of  a  married  woman  to  give  a  discharge  for  a 
legacy,  on  the  sale  of  land  charged  with  the 
legacy,  having  been  brought  before  the  judge  in 
chambers  under  the  Vendor  and  Purchaser  Act, 
1874,  s.  9,  and  afterwards  adjourned  into  courts 
the  judge  decided  the  point,  and,  being  of  opinion 
that  to  make  the  unsuccessful  party  pay  the  costs 
would  be  to  interfere  with  the  beneficial  openu 
tion  of  the  act,  ordered  each  party  to  pay  his 
own  costs.  Coward,  In  re,  20  L.  R.,  Eq.  179 ; 
44  L.  J.,  Ch.  384  ;  32  L.  T.  682  ;  23  W.  R,  605. 

The  question  of  costs  as  between  vendor  and 
purchaser  where  the  title  is  disputed  considered. 
Osborne  to  Rowlett,  sttpra. 


7.  Notice. 

Wliat  Amonnts  to.] — Notice  of  an  incumbrance 
to  a  conveyancer  who  peruses  a  title  on  behalf 
of  one  party,  is  not  notice  to  another  purchaser 
on  whose  behalf  the  same  conveyancer  afterwards 
prepares  a  conveyance.  Brine  v.  Featherstone, 
4  Taunt.  869. 

Small  Lot— Notice  throngh  Solicitor.] — One 

of  the  sub-purchasers,  who  bought  a  small 
lot  for  42Z.,  allowed  the  purchasers,  at  their 
suggestion,  to  employ  their  own  solicitor  to  pre- 
pare the  conveyance  to  him.  He  did  not  in  any 
other  way  employ  a  solicitor  in  the  matter,  and 
he  made  no  inquiries  about  the  title  or  the  deeds, 
nor  did  he  search  the  register  : — Held,  that  under 
these  circumstances  it  was  not  the  duty  of  the 
solicitor  to  communicate  the  existence  of  the 
lien  to  the  sub-purchaser,  and  that  consequently 
notice  of  it  could  not  be  imputed  to  him  through 
the  solicitor.  Kettletcell  v.  Watson,  21  Ch.  D. 
685  ;  51  L.  J.,  Ch.  281  ;  46  L.  T.  83 ;  30  W.  R. 
402. 

Held,  also,  that  having  regard  to  all  the  cir- 
cumstances, and  especially  to  the  snmllness  of 
the  purchase-money,  and  the  expense  which  a 
regular  investigation  of  the  title  would  have 
occasioned,  it  could  not  be  said  that  the  sab- 
purchaser  had  wilfully  abstained  from  making 
inquiries  with  the  view  of  not  receiving  notice 
of  any  prior  charge,  and  that,  consequently,  he 
could  not  be  fix^  with  constructive  notice  of 
the  original  vendor's  lien,  but  was  entitled  to 
hold  his  plot  free  from  it.    lb. 

Effect  of  Employment  of  Vendors  by  Vendee.] 

— Another  sub-purchaser  employed  no  solicitor 
in  the  matter,  and  made  no  inquiries  him- 
self, but,  as  he  said,  left  it  to  the  original 
purchasers  "  to  manage  the  business,"  and  they 
prepared  the  conveyance  to  him,  chai]ging  him. 
for  it : — Held,  that  he  had  made  them  his  general 
agents  in  the  matter,  and  that  it  was  their  duty 
as  such  to  communicate  the  lien  to  him  ;  that, 
consequently,  it  must  be  assumed  that  they  did 
so,  and  that  notice  of  the  lien  must  be  imputed 
to  him.    lb. 


Of  Assignment  of  Incomplete   Ck>ntraet.3 — 

Notice  to  a  vendor  of  an  assignment  by  the  pur- 
chaser of  an  uncompleted  contract  does  not 
constitute  the  vendor  a  trustee  for  the  asngnee 
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of  the  contract.  M'Cre-ight  v.  Foster ^  5  L.  K., 
Ch.  604 ;  39  L.  J.,  Ch.  792 ;  23  L.  T.  224  ;  18 
W.  R.  905. 

Notice  to  a  person  under  contract  to  sell  an 
estate  that  his  vendee  has  agreed  to  make  a  valid 
assignment  of  the  contract,  if  so  requested,  does 
not  put  the  vendor  upon  inquiry  whether  his 
vendee  has  been  requested  to  make,  or  has  made, 
such  valid  assignment.  Shaw  v.  Foster^  5  L.  R., 
H.  L.  321 ;  42  L.  J.,  Ch.  49  ;  27  L.  T.  281  j  20 
W.  R.  907. 

Knowledge  of  Inyalidity  of  Title— Compelling 
Conyeyanoe.] — ^When  a  husband  and  wife  agreed 
to  sell  her  estate  in  fee  simple,  the  purchaser 
being  aware  that  the  estate  belonged  to  the  wife, 
and  she  afterwards  refused  to  convey : — Held, 
that  the  purchaser  could  not  compel  the  husband 
to  convey  his  interest  and  acceptau  abated  price. 
Cajitle  V.  Wilkinson,  6  L.  R.,  Ch.  634 ;  39  L.  J., 
Ch.  843  ;  18  W.  R.  686. 

Effect  of— Compelling  Performance  of  Snb- 
Contraet.] — P.,  in  1867,  agreed  to  sell  to  M.  a 
plot  of  land,  the  purchase  to  be  completed  in  five 
years  or  earlier  at  M.'s  option.  P.  had  previously 
agreed  to  sell  an  adjoining  plot  to  M.  The  plain- 
tiff  was  employed  by  M.  to  byild  on  the  first  plot, 
and  M.  became  indebted  to  him  on  that  account. 
M.  then  agreed  to  sell  the  first  plot  to  the  plain- 
tiff. P.  then  told  the  plaintiff  that  both  con- 
tracts must  be  completed  together,  and  no  offer 
having  been  made  by  the  plaintiff  to  complete 
both  contracts.  P.  and  M.  sold  and  conveyed  both 
plots  to  H. :— Held,  that  the  plaintiff  had  no 
equity  to  have  his  sub-contract  performed.  Crah- 
tree  V.  Poole,  12  L.  R.,  Eq.  13  ;  40  L.  J.,  Ch.  468  ; 
24  L.  T.  895. 

PnroliaBe  by  Person  withont  Notice  —  Legal 
Estate  subsequently  acquired  under  Deed  — 
Hotioe  of  Contents.] — A  purchaser  for  valuable 
consideration  without  notice  of  any  prior  equity, 
having  accidentally  acquired  the  legal  estate 
under  a  deed  of  which  he  had  no  notice  at  the 
time  of  the  purchase,  is  not  affected  with  notice 
of  anything  contained  in  such  deed.  FUcIier  v. 
Rawlins,  Joyce  v.  Rawlins,  7  L.  R.,  Ch.  259  ;  41 
L.  J.,  Ch.  485  J  25  L.  T.  921  ;  20  W,  R.  281. 
Reversing  11  L.  R.,  Eq.  53  ;  19  W.  R.,217. 

Defence — ^When  Sustainable.]  —  Such  a  pur- 
chaser's plea  of  a  purchase  for  valuable  considera- 
tion without  notice  is  an  absolute,  unqualified, 
unanswerable  defence,  and  an  unanswerable  plea 
to  the  jurisdiction  of  the  court.    lb. 

The  defence  of  purchase  for  value  without 
notice  may  be  sustained,  although  the  defendant, 
in  order  to  make  out  his  title  to  the  legal  estate, 
must  rely  on  an  instrument  which  discloses  the 
title  of  the  plaintiff,  the  defendant  not  having 
had  notice  of  such  instrument  at  the  time  of  his 

purchase.    lb. 

B.,  a  trustee,  advanced  trust  money  to  A.  in 
1851,  on  a  legal  mortgage  of  land  belonging  to 
A.  in  fee,  the  mortgage  deed  reciting  the  trust. 
By  coUusion  with  B.,  A,,  in  1856,  obtained  the 
title-deeds,  and  also  a  reconveyance  of  the  legal 
estate,  and  then,  suppressing  the  mortgage  and 
reconveyance,  conveyed  as  under  his  original 
title  the  legal  estate  to  C.  by  way  of  mortgage. 
In  a  suit  by  B.'s  cestui  que  trust : — Held,  that 
G.  was  entitled  to  rely  on  the  legal  estate  ac- 
quired through  the  suppressed  reconveyance,  and 


was  not  affected  with  notice  of  any  equities 
which,  if  he  had  seen  that  deed,  he  might  have 
discovered  upon  inquiry.     lb. 

The  plaintiffs  appointed  by  parol  W.  F.  M.  as 
their  agent  to  purchase  land.  W.  F.  M.  entered 
into  a  contract  in  his  own  name,  and  then  assigned 
the  benefit  of  the  contract  to  J.  T.  M.  for  valuable 
consideration.  In  an  action  by  the  plaintiffs^ 
against  W.  F.  M.  and  J.  T.  M ,  to  establish  the 
agency : — Held,  that  the  plea  of  purchase  for 
value  without  notice,  raised  by  J.  T.  M.,  was  of 
no  avail,  inasmuch  as  the  prior  equitable  title 
vested  in  the  plaintiffs  by  the  force  of  the  con- 
tract. Cave  V.  Mackenzie,  46  L.  J.,  Ch.  564  ;  37 
L.  T.  218. 

Protection  of  Court  when  Estate  equitable.] — 
The  court  will  protect  a  purchaser  for  valuable 
consideration  without  notice,  even  though  his 
estate  may  be  merely  equitable.  Hunter  v. 
Walters,  11  L.  R.,  Eq.  292;  24  L.  T.  276. 
Affirmed,  7  L.  R.,  Ch.  75  ;  41  L.  J..  Ch.  175  ;  2r> 
L.  T.  765  ;  20  W.  R.  418. 

Benefit  of  Legal  Estate  obtained — Administra- 
tion taken  out.] — A.,  who  was  entitled  to  a  sum 
of  money  secured  by  a  trust  term  in  reversion 
after  a  life  estate,  went  to  Australia,  and  rc^ 
mained  there  many  years  ;  during  which  time  B., 
repi-esenting  him  to  be  dead,  obtained  administra- 
tion to  his  estate  and  effects,  and  a  suit  having 
been  instituted  in  relation  to  the  fund  secured  by 
the  trust  term,  it  was  found  by  the  report,  and 
confirmed  by  the  final  decree,  that  he  was  dead. 
B.  afterwards  sold  the  charge  to  a  purchaser  for 
value,  who  took  an  assignment  of  the  term  from 
the  trustee  to  a  trustee  for  himself ;  and  A.  having 
come  back  on  the  death  of  the  tenant  for  life,  and 
filed  a  bill  to  set  aside  the  sale  of  the  charge  : — 
Held,  that,  although  the  administration  taken  out 
by  B.  gave  him  no  title  to  assign  the  charge,  yet 
that  the  court  would  not  interfere  to  take  away 
from  a  purchaser  for  value  without  notice  the 
benefit  of  the  legal  estate  which  he  had  obtained 
by  the  assignment  of  the  term.  Monchton  v. 
Braddcll,  6  Ir.  R.,  Eq.  352. 

Liability  to  make  good  Loss  which  Vendor 
caused,  though  with  Notice.] — F.  contracted  to 
sell  to  P.  leasehold  property.  P.  having  paid  to 
F.  part  of  the  purchase-money,  deposited  with  a 
bank  the  contract  in  order  to  secure  a  debt  due 
by  him  to  the  bank,  thereby  creating  an  equitable 
charge  on  his  interest  under  the  contract,  and  F. 
received  and  accepted  a  formal  notice  of  this 
charge.  Subsequently  F.  assigned  the  legal  estate 
in  the  premises  to  P.  in  such  a  manner  as  to 
enable  P.  to  defeat  the  bank's  charge,  which  he 
did  by  assigning  the  premises  to  a  purchaser 
without  notice  : — Held,  that  F.  was  not  liable  to 
make  good  the  loss  occasioned  to  the  bank  by 
such  his  assignment.  Rliam  v.  Foster,  5  L.  R.,  H. 
L.  321  ;  42  L.  J.,  Ch.  49  ;  27  L.  T.  281  ;  20  W.  R. 
907. 

Purchaser  bound  to  Inquire  into  Title  of  Co- 
Tenants.] — C.  and  B.,  tenants  in  common  in  fee, 
in  equal  shares,  of  a  messuage  and  premises, 
entered  into  partnership,  and  it  was  agreed  by 
the  articles  that  this  property  should  be  partner- 
ship assets  ;  and  it  became  the  place  where  the 
business  of  the  firm  was  earned  on.  After  this 
B.  made  a  legal  mortgage  in  fee  of  one  moiety 
to  secure  his  private  debt  to  a  person  who  knew 
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that  the  property  was  the  place  of  business  of  the 
lirm.  Some  years  afterwards  B.  absconded,  and 
C  was  obliged  to  pay  the  debts  of  the  firm,  all  of 
which  had  been  contracted  since  the  mortgage, 
and  a  large  balance  thus  became  due  to  him  : — 
Held,  that  as  the  mortgagee,  when  he  took  his 
security,  knew  that  the  firm  was  in  possession  of 
the  property,  he  had  constructive  notice  of  the 
title  of  the  partnership,  and  that  his  claim  must 
be  postponed  to  that  of  C. ;  and  that  the  circum- 
stance of  the  debts  paid  by  C.  having  been 
incurred  since  the  mortgage  did  not  affect  the 
case.  Catander  v.  Bulteel,  9  L.  R.,  Ch.  79  ;  43 
L.  J.,  Ch.  370  ;  29  L.  T.  710;  22  W.  R.  177. 
Reversing  28  L.  T.  620  ;  21  W.  R.  647. 

Suffloieney  of  Inquiry.] — W.,  after  completing 
a  contract  to  buy  premises,  told  M.  that  he  had 
done  so.  M.  was  afterwards  informed  by  the 
vendor  that  the  treaty  with  W.  was  off.  M.  did 
not  make  any  further  inquiry,  and  bought  and 
took  an  assignment  of  the  premises  himself  : — 
Held,  that  he  must  be  held  to  have  had  notice 
of  W.'s  contract.  Waldron  v.  Jacob,  5  Ir.  R.,  Eq. 
131. 

Buying  under  an  Engagement  not  to  coll  for 
Lessor's  Title — Effect  of.] — An  assignee  of  a 
lease  cannot  set  up  the  defence  of  purchase  for 
valuable  consideration  without  notice,  when  he 
buys  under  an  engagement  not  to  call  for  the 
lessor's  title.  In  such  a  case  he  must  have  im- 
puted to  him  the  knowledge  which  on  prudent 
inquiry  he  would  hjive  obtained.  Robson  v. 
Fliffkt,  4  De  G.,  J.  &  S.  608. 

Condition  of  Premises — EfTeet  of — Though 
Deeds  Silent  as  to.] — A  deed  of  conveyance  to  a 
purchaser  of  lands  held  under  a  lease  purported 
to.  grant  the  whole  of  the  demised  premises  with- 
out exception  or  qualification,  and  the  covenants 
for  title  corresponded  with  the  granting  part ; 
the  vendor  had  previously  assigned  a  portion  of 
the  "premises  to  a  railway  company  by  a  deed 
which  had  not  been  disclosed  to  the  purchaser, 
but  the  works  constructed  by  the  company  upon 
that  part  of  the  premises  were  of  such  a  character 
as  to  be  apparent  to  any  one  approaching  them, 
and  the  purchaser  was  aware  of  them  before  he 
purchased :  —  Held,  that  the  condition  of  the 
premises  being  known  to  both  parties  at  the 
time  of  the  contract,  they  should  bd  taken  to 
have  contracted  as  to  them  in  that  condition, 
and  that  the  deed  of  conveyance  should  be 
rectifieti  so  as  to  carry  out  the  real  contract 
between  the  parties.  Young  v.  IlalaMii,  9  Ir.  R., 
Eq.  70. 

Contained  in  Conditions  of  Sale — ^Unknown  to 
Purohaser  by  Priyate  Contract.] — Part  of  an 
estate  consisted  of  three  farms  in  Hampshire, 
and  in  that  county  valuations  between  out- 
going and  incoming  tenants  for  hay,  straw,  and 
manure  are  made  at  fodder  value,  which  is  lower 
than  what  is  called  market  value.  The  three 
tenants  of  the  farms  held  under  verbal  agree- 
ments, from  year  to  year,  according  to  the  custom 
of  Hampshire.  The  defendants  were  devisees  of 
the  estate  in  trust  for  sale,  and  in  contemplation 
of  a  sale,  gave  notice  to  the  tenants  to  quit  at 
Michaelmas,  1869.  The  tenants  alleged  that 
they  had  been  promised  leases  by  the  devisor, 
and  although  there  was  nothing  to  shew  that 
such  promises  were  binding  in  law  or  equity, 


the  trustees,  thinking  the  claim  binding  in 
honour  and  conscience,  entered  into  agreements 
with  the  tenants,  by  which,  in  consideration 
of  their  giving  up  possession  of  their  farms  ac- 
cording to  the  notices,  the  ti-ustees  promised  to 
remit  the  half-year's  rent  due  at  Michaelmas, 
1868,  to  pay  100/.  to  the  tenant,  and  to  pay  for 
hay,  &c.,  at  the  termination  of  tHe  tenancy,  at 
market  value.  In  June,  1868,  the  estate  was  put 
up  for  sale  by  auction.  In  the  particulars  and 
conditions  of  sale  the  three  farms  were  described 
as  in  the  occupation  of  the  tenants  respectively 
till  Michaelmas,  1869,  at  certain  rents,  and  cer- 
tain incumbrances,  subject  to  which  the  sale 
was  made,  were  specified,  viz.,  land  tax  and  tithe 
rent-charge ;  but  no  express  mention  was  made 
of  the  agreements  with  the  tenants.  The  con- 
ditions stipulated  that  the  property  should  be 
taken  to  be  correctly  described  as  to  quantity 
and  otherwise,  and  that  if  any  error,  misstate- 
I  ment,  or  omission  should  be  discovered,  the  same 
should  not  annul  the  sale,  nor  should  any  com- 
pensation be  allowed,  and  that  the  rent  or  pos- 
session should  be  received  or  retained,  and  the 
outgoings  discharged  by  the  vendors  up  to  the 
29th  of  September,  and  from  that  day  by  the 
purchaser.  The  property  was  bought  in  at  the 
sale  by  auction,  and  afterwards  sold  by  private 
contract  on  the  18th  of  July,  1868,  to  the  plain- 
tiff. The  contract  described  the  property  as  in 
the  foregoing  particulars,  and  as  being  purchased 
subject  to  the  foregoing  conditions.  At  the  time 
of  the  purchase  the  plaintiff  had  no  knowledge 
of  the  above-mentioned  agreements  with  the 
tenants.  Upon  his  becoming  aware  of  and  ob- 
jecting in  respect  of  them,  it  was  agreed  that  he 
should  complete  without  prejudice  to  his  claim 
to  be  indemnified  in  respect  of  the  agreements 
to  pay  market  value  for  the  hay,  ic.  The 
plaintiff  afterwards  paid  the  tenants  the  amount 
of  the  valuations  of  hay,  &c.,  at  market  value, 
and  sought  to  recover  the  difference  between  that 
and  fodder  value  from  the  defendants : — Held, 
that  the  agreements  with  the  tenants  to  pay 
market  value  were  collateral  agreements  bind- 
ing only  on  the  trustees  personally,  and  did  not 
amount  to  fresh  demises ;  and  that  by  the 
arrangement  between  the  parties,  the  plaintiff, 
having  paid  the  tenants'  claims,  could  recover 
the  difference  between  market  and  fodder  value 
from  the  defendants  as  money  paid  for  their  use. 
Phillips  V.  Miller,  10  L.  R.,  C.  P.  420  ;  44  L.  J., 
C.  P.  265  ;  32  L.  T.  638  ;  23  W.  R.  834~Ex.  Ch. 
Reversing  9  L.  R.,  C.  P.  196  ;  43  L.  J.,  C.  P.  74  ; 
30  L.  T.  61  ;  22  \V.  R.  485. 

Notice  as  to  subsisting  Tenanoy  of  Part  of 
Lands.] — Notice  to  a  purchaser  of  the  occupancy 
of  a  portion  of  the  lands  by  a  tenant  fixes  him 
with  notice  of  all  the  rights  of  the  tenant,  not 
only  as  between  the  purchaser  and  the  tenant, 
but  also  as  between  the  purchaser  and  the 
vendor.  Carroll  v.  Keayg^  Kcayt  v.  Carroll,  22 
W.  R.  243.     Si'e  preceding  case. 

The  conditions  of  sale  of  a  public-house  stilted 
that  it  was  in  the  occupation  of  a  tenant.  A 
brewer,  intending  to  use  the  public-house  for 
the  sale  of  his  beer,  agreed  to  buy  it.  He  after- 
wards learnt  that  it  was  under  lease  to  another 
brewer  for  a  term  of  which  eight  yeara  were  un- 
expired : —  Held,  that  the  purchaser  was  not 
bound  to  ascertain  from  the  tenant  the  terms 
of  his  tenancy ;  and  that  in  such  a  case  the 
vendor  could  not  enforce  specific  performance. 
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Caballero  v,  Henty,  9  L.  R.,  Ch.  447  ;  43  L.  J., 
Ch.  635  ;  30  L.  T.  314  ;  22  VV.  R.  446. 

Court  takes  nothing  awaj  wldeh  Pnrohaser 
liaa  honeftly  Acquired.] — When  purchasers  were 
porchasers  only  of  an  equity  of  redemption,  and 
where  they  could  not  avail  themselyes  of  the 
legal  estate,  the  re-conveyance  of  which  had 
been  procured  by  f  mud : — Held,  that  the  re- 
conveyance must  be  cancelled,  and  an  account 
taken  of  what  was  due  on  the  security,  and  a 
decree  that  the  amount  found  due  should  be 
paid,  and  that  upon  default  of  payment  and  on 
the  purchaser  failing  to  pay  such  amount,  there 
must  be  a  foreclosure  instead  of  a  sale.  Heath 
V.  CWaloek,  10  L.  R.,  Ch.  22  ;  44  L.  J.,  Ch.  157  ; 
31  L.  T.  660  ;  23  W.  R.  95. 

Held,  also,  that  the  purchasers  could  not  be 
ordered  to  deliver  up  the  title  deeds  in  their 
possession,  the  rule  being  that  from  a  purchaser 
for  value  without  notice  the  court  takes  nothing 
away  which  he  has  honestly  acquired.    lb. 

IidiiBotion  granted  thongh  Porohaser  had 
no  Votioe  of  Bight  actually  existing.] — Real 

estate,  all  belonging  to  the  same  owner,  was 
sold  by  auction  under  the  order  of  the  Court  of 
Chancery,  in  lots.    Lot  9  was  sold  as  building 
land  to  S.,  with  right  of  way  over  lot  16.    At 
the  time  of  the  sale  a  right  of  footway  only 
existed.     But  by  the  conveyance,  which  was 
duly  executed,  a  right  of  way  for  carts  and 
carriages  was  granted.     S.  conveyed  lot  9  with 
the  right  which  had  been  conveyed  to  him,  to 
O.     Lot  16  was  sold  to  T.,  who  had  no  notice 
that  a  larger  easement  than  the  original  one 
had  been  conveyed  to  the  purchaser  of  lot  9. 
C.  employed  a  builder  to  carry  materials  with 
carts  over  lot  16,  but  T.,  the  owner  of  the  latter 
lot,  interfered.    C.  accordingly  filed  a  bill  for  an 
injunction,  and  T.  answered  and  filed  a  cross 
bill  for  a  declaration  that  C.  was  entitled  to  a 
footway  only.   C.  had  not  completed  his  purchase. 
Conflicting  evidence  was  given  as  to  inquiries 
and  conversations  at  the  sale,  and  it  appeared 
that  C.  was  present  during  the  whole  of  the 
sale,  and  noted  down  the  biddings ;  in  conse- 
quence of  which  T.  attempted  to  fix  him  with 
notice  that  lot  16  was  subject  only  to  the  more 
limited  right : — Held,  that  C.  being  in  posses- 
sion of  the  legal  estate,  and  having  purchased 
the  land  as  building  land,  was  entitled  to  an 
injunction  against  T.,  who  was  only  an  equitable 
owner,  although  T.  purchased  subject   to  the 
limited  right  only,  and  had  no  notice  of  the 
larger  right  actually  conveyed.  Cit  His  v.  Thomas, 
Thomas  v.  CuHis,  33  L.  T.  664. 

Inadequacy  of  Price— Sale  by  Tmstee.]— S., 
in  1810,  bought  a  messuage  in  fee  for  4622.  The 
price  paid  by  C.  to  the  trustees  of  his  will  was 
only  73/.  4*.,  and  the  contract  price  between  C. 
and  the  plaintiff  in  1859  was  3502. :— Held,  that 
the  inadequacy  of  price  at  which  the  trustees 
sold  to  C.  constituted  a  breach  of  trust,  and  that 
the  plaintiff  having  notice  was  affected  thereby 
and  was  entitled  on  that  ground  to  refuse  to 
complete  the  contract.  Stevens  v.  Atiste7ij  3  El. 
&  El.  686 ;  30  L.  J.,  Q.  B.  212  ;  7  Jur.,  N.  S. 
873  ;  3  L.  T.  810. 

Bale  by  Sheriff— Notice  affecting  Action  to 
Teeover  Purchase -Koney.] — A  lease  for  three 
lives  or  thirty-one  years  contained  a  clause  of 


forfeiture,  if  any  writ  of  execution  should  issue, 
by  virtue  of  which  it  should  be  liable  to  be 
taken  in  execution  or  sold  ;  under  a  writ  of 
fieri  facias  issued  against  the  lessee,  the  sheriff 
sold  and  conveyed  his  interest  under  the  lease, 
'*  if  any,"  to  the  plaintiff,  who,  before  he  bid  at 
the  auction,  knew  it  was  a  freehold  lease,  and 
was  aware  of  the  clause  of  forfeiture  ;  the  pur- 
chaser having  got  possession  and  having  b^en 
evicted : — Hdd,  that  he  could  not  afterwards 
recover  the  purchase-money  in  an  action  against 
the  sheriff  for  money  had  and  received.  Grijfin 
V.  Caddell,  9  Ir.  R.,  C,  L.  488. 

Abatement  not  Allowed  on  Purchase  with 
Notice.] — A  purchaser  buying  with  notice  of 
tenants  in  possession  is  bound  to  inquire  into 
the  nature  of  their  interest,  and  is  not  entitled 
to  an  abatement  of  the  purchase-money  because 
their  interest  proves  to  be  larger  than  he  sup- 
posed when  he  entered  into  the  contract.  James 
V.  Lichfield,  9  L.  R.,  Eq.  51  ;  39  L.  J.,  Ch.  248  ; 
21  L.  T.  521 ;  18  W.  R.  158. 


IIL   ENFORCEMENT,  DISCHARGE   AND 

RESCISSION. 

1.  Specific  Pebfobmance. 

a.   Kiatake. 

Effect  of.]  —  Property  was  put  up  for  sale 
under  the  description  of  "  All  that  inn  with  the 
brewhouse,  outbuildings,  and  premises  known  as 
The  Ship,  together  with  the  saddler's  shop  and 
premises  adjoining  thereto,  situate  at  N.,  Nos. 

454  and  455  on  the  tithe  map,  and  containing  by 
admeasurement  twenty  perches  more  or  less." 
In  the  sale-room  were  plans  of  the  property, 
which  consisted  of  the  closes  numbered  454  and 

455  on  the  tithe  map.  At  the  back  of  the  pro- 
perty were  two  pieces  of  garden  ground  contain- 
ing together  abK>ut  twenty  perches,  not  belong- 
ing to  the  vendors,  one  of  which  had  for  many 
years  been  occupied  with  the  inn  and  the  other 
with  the  saddler's  shop,  and  which  were  but 
slightly  fenced  off  from  the  premises  with  which 
they  were  occupied.  The  defendant,  who  was 
acquainted  with  the  property,  and  knew  that 
the  gardens  were  occupied  together  >vith  the  inn 
and  saddler's  shop,  did  not  look  at  the  plans, 
and  bought  in  the  belief  that  he  was  buying  the 
whole  of  the  property  in  the  occupation  of  the 
tenants: — Held,  that  the  purchaser  could  not 
resist  specific  peiiormance  on  the  ground  of  mis> 
take.  Tarnplin  v.  Jam^s,  15  Ch.  D.  215  ;  43  L.T. 
520— C.  A. 

Compensation  after  Conveyance.] — Where,  in 
an  agreement  for  the  sale  of  land,  the  conditions 
provided  that  if  any  error  or  misstatement 
should  be  found  it  should  not  annul  the  sale, 
but  that  compensation  should  be  made  in  re- 
spect thereof,  and  an  error  in  the  quantity  of 
the  land  was  discovered  after  the  conveyance 
had  been  executed : — Held,  that  the  pui'chaser 
was  entitled  to  compensation.  Turner  and 
Skelton,  In  re,  13  Ch.  D.  130  ;  49  L.  J.,  Ch.  114 ; 
41  L.  T.  668  ;  28  W.  R.  312.     B\it  se^,  next  ease. 

Manson  v.  Thaekcr  (7  Ch.  D.  620),  not  fol- 
lowed.   Ih 

Kntnal  Mistake— Completion  of  Contract — 
**  Caveat  Emptor.'']— Plaintiff  sold  by  auction  a 
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titled  to  compensation — Ist,  on  the  ground  of 
the  antecedent  misrepresentation,  independently 
of  the  clause  in  the  contract  for  sale  providing 
for  the  allowing  of  compensation ;  2ndl7,  the 
statement  in  the  rental  relating  to  the  timber 
having  been  made  a  substantive  part  of  the  con- 
tract, on  the  ground  of  the  collateral  contract 
or  warranty  that  the  timber  was  so  reserved.  It 
is  not  necessary  that  the  plaintiff  should  frame 
such  an  action  either  as  one  for  dami^es  for 
breach  of  contract  or  for  fraudulent  misrepre- 
sentation ;  but  it  is  sufficient  to  set  out  in  the 
statement  of  claim  facts  which  entitle  him  to 
relief,  and  to  pray  for  any  relief  which  the  facts 
may  warrant.  Mantton  v.  Thacker  (7  Ch.  D.  620), 
and  Allen  v.  Richardson  (13  Ch.  D.  524),  con- 
sidered, and  Bos  v.  HeUham  (2  L.  B.,  Ex.  72), 
and  Turner  and  Shelton,  In  re  (13  Ch.  D.  130), 
approved  ol    lb. 

Certain  properties  were  put  up  for  sale  by  pub- 
lic auction,  subject  to  the  following  condition  : 
"  If  any  mistake  be  made  in  the  description  of 
any  of  the  properties,  or  if  any  error  shall  appear 
in  the  particulars  of  the  sale,  such  mistake  or 
error  shall  not  annul  the  sale  of  the  lot  to  which 
such  mistake  or  error  may  relate,  but  in  sach  a 
case  reasonable  compensation  or  equivalent  shall 
be  given  or  taken  as  the  case  may  require  either 
way,  such  compensation  or  equivalent  to  be 
settled  by  two  referees,  one  to  be  appointed  by 
either  party,  or  an  umpire  to  be  named  by  the 
referees  before  they  enter  upon  the  reference^ 
whose  decision  shall  be  final."  A  purchaser  of  a 
house,  after  the  execution  of  the  conveyance,  difi- 
covered  an  error  in  the  rental  as  stated  in  the 
particulars,  and  accordingly  claimed  compensa- 
tion:— Held,  first,  that  the  condition  was  not 
limited  to  errors  discovered  before  the  conveyance 
was  executed,  and  that  he  was  entitled  to  com- 
pensation. Bos  V.  IlcUham,  2  L.  R.,  Bx.  72 ;  36 
L.  J.,  Ex.  20  ;  15  L.  T.,  481  ;  15  W.  R  259  ;  4 
H.  &  C.  642. 

Held,  secondly,  that  the  settlement  of  the 
amount  of  compensation  by  the  referees  was  not 
an  arbitration  within  the  C.  L.  P.  Act  of  1854^ 
Bs.  12, 13.    Ih. 


term  of  fifty  years  in  a  public-house  at  a  rent  of 
105/.,  and  subject  to  a  covenant  against  Sunday 
trading.  It  was  stated  at  the  sale  that  the  fi'ee- 
holder  had  offered  to  release  the  covenant  on 
having  257.  additional  rent.  Defendant  was  the 
purchaser,  and  after  the  sale  received  an  abstract 
which  shewed  that  the  vendor  was  an  under- 
lessee.  After  this  the  plaintiff  procured  from 
the  treeholder  a  release  of  the  covenant,  and  the 
defendant  accepted  a  lease  at  a  rent  of  130Z.  and 

Eaid  the  purchase-money  partly  by  an  order  on 
is  brewers.  On  the  day  after  completion  he 
became  aware  that  the  release  from  the  free- 
holder was  not  effectual  without  a  release  from 
the  original  lessee,  and  stopped  payment  of  the 
order  on  the  brewers  until  this  should  be  ob- 
tained. The  required  release  could  not  be 
obtained,  and  the  defendant  claimed  to  retain 
his  bargain  with  compensation :  —  Held,  that 
compensation  could  not  be  given  for  an  error 
discovered  after  completion.  Allen  v.  Richard- 
son, 13  Ch..  D.  524  ;  49  L.  J.,  Ch.  137  ;  41  L.  T. 
614  ;  28  W.  R.  313. 

Turnrr  and  Skclton^  In  re  (sfuprd),  dissented 
from. 

Held,  also,  that  plaintiff  was  entitled  to  spe- 
cific performance  of  the  original  contract  at  the 
rent  of  105/.,  and  without  a  release  of  the  cove- 
nant.   Ih. 

A  purchaser  cannot,  in  the  absence  of  fraud, 
obtain  compensation  after  conveyance  for  a  mis- 
representation, even  though  such  misrepresenta- 
tion related  to  the  subject-matter  of  the  convey- 
ance. Manson  v.  Thackcr,  7  Ch.  D.  620 ;  47  L. 
J.,  Oh.  312 ;  38  L.  T.  209  ;  26  W.  R.  604.  See 
also  canes  ante,  col.  318. 

Katerial  Error  in  SentaX.^ — The  contract  for 
sale  of  an  estate  provided,  inter  alia,  that  any 
material  error  in  the  rental  furnished  to  the  pur- 
chaser, and  referred  to  in  the  agreement,  should 
not  annul  the  sale,  but  that  compensation  should 
be  made  in  respect  thereof.  The  rental  so  fur- 
nished, and  on  the  faith  of  which  the  purchaser 
entered  into  the  contract,  represented  in  sub- 
stance that  by  a  fee-farm  grant  of  part  of  the 
estate  the  timber  thereon  (which  was  of  the 
value  of  800/.  or  thereabouts)  was  reserved  to 
the  vendor.  The  value  of  the  timber  formed  a 
material  element  in  the  purchaser's  calculation 
of  the  price.  The  timber,  though  reserved  in 
the  original  lease  in  perpetuity,  which  had  been 
converted  into  the  fee-farm  grant,  had  been 
afterwards  granted  by  a  subsequent  owner  of 
the  estate  to  the  lessee,  and  was  not  reserved  by 
the  fee-farm  grant,  and  the  vendor  had,  conse- 
quently, no  title  to  the  timber.  In  the  abstract 
of  title  delivered  to  the  purchaser  the  convey- 
ance of  the  timber  was  set  out,  and  the  material 
portions  of  the  fee-farm  grant  were  correctly 
abstracted,  and  copies  of  the  deeds  were  fur- 
nished along  with  the  abstract ;  but  the  atten- 
tion of  the  purchaser  not  being  specially  called 
to  the  error  in  the  rental,  the  existence  of  the 
error  escaped  the  notice  of  the  solicitor  and 
counsel  for  the  purchaser,  and  was  not  in  fact 
known  to  the  purchaser  or  his  solicitor  until 
after  the  purchase  was  completed,  the  purchase- 
money  paid,  the  conveyance  executed,  and  pos- 
session taken  by  the  purchaser : — Held,  that  the 
purchaser  was  entitled  to  compensation  for  the 
value  of  the  timber.  Phelps  v.  White,  7  L.  R., 
Ir.  160— C.  A. 

Per  Palles,  0,  B. : — The  purchaser  was  so  en- 


Mistake  byPorohaier*!  own  Fault.]— Vendors 
in  September  issued  particulars  of  sale,  headed 
"  Particulars  and  conditions  of  sale,  first  edition." 
The  document  contained  no  conditions,  and 
stated  that  the  property  would  be  sold  on  Oc- 
tober 18th.  Lot  8  was  therein  described  as  a 
comer  public-house  and  cottages,  without  men- 
tion of  any  mortgage.  Shortly  before  the  time 
fixed  for  the  sale  the  vendors  found  that  a  mort- 
gage for  800/.  upon  lot  8  could  not  be  paid  off 
for  some  years,  and  thereupon  issued  a  second 
edition  of  particulars  which  postponed  the  sale 
till  the  16th  November,  and  stated  that  lot  8 
would  be  sold  subject  to  the  mortgage  for  8007. 
The  sale  took  place  on  the  16th  November ;  the 
defendant,  who  had  the  day  before  received  a 
copy  of  the  first  edition  of  the  particulars  from  a 
friend  of  his  own,  attended  with  that  copy  in  his 
hand,  and  bought  lot  8.  The  contract  was  signed 
upon  a  copy  of  the  second  edition,  from  which 
the  auctioneer  read  the  particulars  of  lot  8.  It 
was  also  proved  that  he  stated,  in  answer  to  spe- 
cial questions,  in  the  defendant's  hearing,  that 
lot  8  would  be  sold  subject  to  the  mortgage. 
The  defendant  refused  to  complete  his  contract, 
on  the  ground  that  he  had  supposed  the  lot  to 
be  free  from  incumbrances  : — Held,  that^  if  he 
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had  made  any  mistake,  it  was  owing  to  his 
own  gross  negligence,  and  the  vendor  was  en- 
titled to  specific  performance.  Qoddard  v. 
Jeffreys,  51  L.  J.,  Ch.  67  ;  46  L.  T.  674  ;  30  W. 
R.  269. 

Both  editions  of  the  particulars  stated  the 
rents  of  lot  8  at  a  sum  not  then  actually  received, 
but  which  would,  as  notice  had  been  given  to 
the  tenants,  be  payable  upon  the  completion  of 
repairs  then  contracted  to  be  finished  before  the 
day  fixed  for  completion.  The  particulars  de* 
scribed  the  public-nouse  as  let  to  a  responsible 
tenant  for  a  term  of  which  seventeen  years  were 
unexpired.  It  appeared  that  only  fifteen  years 
of  the  term  were  unexpired,  and  it  was  deter- 
minable in  1881  or  1888,  at  the  option  of  the 
tenant : — Held,  that  neither  of  these  statements 
was  such  misrepresentation  as  to  entitle  the 
purchaser  to  resist  specific  performance  of  his 
contract.     Ih. 

¥iBt4i¥e  of  Vendor.] — Where  a  vendor  in- 
structed an  auctioneer  to  sell  certain  premises, 
and  where  according  to  the  evidence,  by  mistake 
on  the  part  of  the  vendor,  such  instructions  were 
wide  enough  to  take  in  certain  premises  to  which 
the  vendor  had  no  title,  and  a  person  who  heard 
the  particulars  read  at  the  auction  became  the 
purchaser,  in  the  belief  that  he  would  obtain  the 
whole  of  the  premises,  and  brought  an  action  for 
specific  performance  or  damages : — Held,  that 
mistake  in  such  circumstances  was  no  defence  to 
the  action.  Dyan  v.  Stafford,  7  L.  R.,  Ir.  590. 
See  S.  a  in  C,  A.,  9  L.  R.,  Ir.  520. 

Mistake  as  to  Parties  selling  Land.] — ^Wherc 
personal  considerations  enter  into  a  contract, 
error  as  to  the  person  with  whom  the  contract  is 
made  annuls  the  contract ;  not  so  where  the  per- 
son sought  to  be  bound  would  have  been  equally 
willing  to  make  the  same  contract  with  auy 
other  person.  Smith  v.  Wlieatcroft,  9  Ch.  D. 
223 ;  47  L.  J.,  Ch.  745  ;  39  L.  T.  103  ;  27  W. 
B.  42. 

Condition  that  Purchaser  shall  Asiome  certain 
State  of  Things— Failure  of  Title— Compenia* 
tion.] — In  an  agreement  for  the  sale  of  seventeen 
undivided  shares  of  a  coal  mine  there  was  an 
article  stating  two  conveyances  by  which  six 
undivided  shares  of  the  land,  beneath  which  the 
coal  lay,  had  been  conveyed  to  the  vendors' 
predecessor  in  title,  but  stating  that  there  was 
no  express  mention  in  the  conveyances  of  the 
minerals  under  the  land,  and  requiring  that  the 
purchasers  should  assume  that  six  undivided 
shares  of  the  minerals  passed  by  the  convey- 
ances of  the  land,  and  thereby  became  absolutely 
vested  in  the  vendors'  predecessor  in  title.  In 
the  abstract  of  the  vendors'  title  sent  to  the  pur- 
chasers, mention  was  made  of  a  certain  inden- 
ture, but  nothing  further  was  said  about  it.  The 
purchasers'  solicitor  inquired  of  the  vendors' 
solicitor  what  this  deed  was,  and  was  told  that  it 
could  not  be  found,  and  no  abstract  of  it  or  in- 
formation about  it  could  be  furnished,  but  that  it 
was  believed  not  to  affect  the  property  sold.  The 
vendors'  solicitor  also  said,  as  he  really  believed 
to  be  the  case,  that  though  the  title  to  the  six 
nndivid^  shares  could  not  be  strictly  proved,  yet 
the  vendors  had  a  good  holding  title  to  them. 
After  these  transactions  the  purchasers  entered 
into  the  agreement,  and  paid  the  deix>sit  money. 
Subsequently,  the  deed  which  was  supposed  to 


have  been  lost  was  found,  when  it  was  discovered 
that  by  virtue  of  it  the  six  undivided  shares  of 
the  mine  belonged  to  some  person  quite  different 
from  the  vendors,  and  that  neither-  they,  nor 
their  predecessor  in  title,  had  ever  had  any  title 
to  those  shares.  The  purchasers  refused  to  pro- 
ceed with  the  agreement,  whereupon  the  venaors 
brought  this  action  for  specific  performance  of  it. 
The  purchasers  contended  that  without  these  six 
shares  the  mines  would  be  useless  to  them,  and 
claimed  to  be  entitled  to  be  released  from  the 
agreement : — Held,  that,  as  there  had  been  no 
fraud  in  the  matter,  but  the  vendors  had  acted 
under  a  bon&  fide  mistake,  and  the  purchasers 
had  had  the  fact  that  there  was  a  doubt  as  to 
the  title  brought  to  their  notice  before  entering 
into  the  agreement,  and  had  thought  fit  to  run 
the  risk  of  taking  the  property  without  having 
the  matter  cleared  up,  specific  performance  of  the 
agreement  ought  to  be  decreed,  but  that  a  deduc- 
tion must  be  made  from  the  purchase-money  as 
compensation  to  the  purchasers  for  the  loss  of  the 
six  shares.  Englitth  v.  Murray,  49  L.  T.  35  ;  32 
W.  R.  84. 

Mistake  as  to  Powers  of  Building.] — A.  en- 
tered into  a  contract  to  purchase  from  B.  a  house 
with  a  forecourt,  situate  ift  Queen's-road,  Bays- 
water,  in  the  belief  that  he  could  build  upon  the 
whole  of  the  property.  He  afterwards  ascer- 
tained that  no  building  could  be  erected,  or 
alteration  made  in  any  existing  building,  without 
the  consent  of  the  Metropolitan  Board  of  Works, 
and  that  the  board  had  given  a  consent  to  the 
erection  of  a  building  on  the  forecourt,  which  was 
not  to  be  of  a  greater  height  than  ten  feet,  and 
he  thereupon  repudiated  the  contract,  the  pre- 
mises being  useless  for  the  purpose  for  which  he 
required  them  : — Held,  that  the  court  would  not 
enf orce'specific  performance,  the  contract  having 
been  entered  into  by  A.  in  the  belief  that  he  could 
build  over  the  whole  property  without  restriction 
as  to  height.  Bray  v.  liriggs,  26  L.  T.  817  ;  20 
W.  R.  962. 

b.  Other  Oiroumatances. 

• 

Specific  Performance  when  decreed  though 
Difference  existing  as  to  Valuation  of  Chattels.] 
— In  a  contract  for  the  sale  and  purchase  of  a 
mansion  house  and  estate  for  24,000/.,  it  was 
agreed  that  part  of  the  furniture  and  chattels 
should  be  taken  at  a  valuation.  Specific  per- 
formance decreed  notwithstanding  the  parties 
were  unable  to  agree  as  to  the  valuation  of  the 
chattels.  Ricliardson  v.  Smith,  5  L.  R.,  Ch.  648; 
39  L.  J.,  Ch.  877  ;  19  W.  R.  81. 

Price  to  be  Azed  by  Valuers — Inadequacy  of 
Price.] — ^A.  entered  into  a  contract  with  B.  for 
the  sale  of  property  to  him  at  a  price  to  be  fixed 
by  two  valuers,  named  in  the  contract,  who  after- 
wards valued  the  property  at  an  inadequate 
price  : — Held,  nevertheless,  that  B.  was  entitled 
to  a  decree  for  specific  performance,  there  being 
no  proof  of  fraud  or  collusion  on  the  part  of  the 
valuers.  Weektt  v.  Gallard,  21  L.  T.  655 ;  18 
W.  R.  331. 

Commencement  of  Occupation — Negotiations 
continued  after  Date  named.] — W.  contracted  to 
sell  a  dwelling-house  to  H. ;  possession  to  be  given 
on  the  26th  of  February ;  H.  wanted  the  house 
for  immediate  occupation.    On  February  26th 
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the  vendor  had  not  made  a  good  title,  and  the 
purchaser  did  not  enter  into  possession.  He  con- 
tinued, however,  to  negotiate  for  some  time 
longer,  when  he  gave  a  peremptory  notice  of 
immediate  abandonment  of  the  contract : — Held, 
that  there  most  be  a  decree  for  specific  perform- 
ance of  the  contract.  Webb  v.  Hughes^  10  L.  R., 
Eq.  281  ;  39  L.  J.,  Ch.  606  ;  18  W.  B.  749. 


How  aflfoeted  by  BMexratioxL] — A  purchaser 
and  his  assignees  sued  for  specific  performance  of 
a  contract  to  sell  land.  The  vendor  pleaded 
fraud,  and  that  the  contract,  if  any,  reserved 
mines.  The  plaintiffs  subsequent  pleadings  af- 
firmed there  was  no  reservation  in  the  contract. 
The  contract  signed  by  the  purchaser  contained  a 
reservation  ;  the  receipt  for  deposit  signed  by  the 
vendor  stated  the  other  terms,  and  was  silent  as 
to  the  reservation.  Specific  performance  of  the 
agreement  with  such  reseiTation  was  decreed. 
Smith  V.  Wlieatcro/t,  9  Ch.  D.223  ;  47  L.  J.,Ch. 
746  ;  39  L.  T.  103 ;  ^7  W.  R.  42. 

Beicission  on  Failuro  to  oarxy  out.] — ^When  a 
purchaser  by  decree  in  a  suit  for  specific  perform- 
ance was  decreed  to  pay  the  purchase-money 
within  a  specified  time,  and  failed  to  do  so,  the 
court,  on  the  applicailton  of  the  vendor,  ordered 
the  contract  to  be  rescinded,  and  stayed  all  pro- 
ceedings in  the  suit  with  costs,  to  be  paid  by  the 
purchaser,  and  refused  to  make  an  oider  for  the 
return  of  the  deposit  to  him.  Dunn  v.  Vere,  23 
L.  T.  432;  19  W.  R.  151. 

When  a  purchaser,  after  a  decree  for  specific 
performance  against  him,  made  default  in  pay-, 
ment  of  the  purchase-money : — Held,  that  the 
vendor  was  entitled  to  rescind  the  contract. 
Watson  V.  CoXy  27  L.  T.  814. 

HiBdeseription  of  Boundary.] — On  a  'sale  of 
a  small  residential  property  the  plan  exhibited 
shewed  the  western  side  as  bounded  by  a  strip  of 
ground  covered  with  a  mass  of  shrubs  or  trees. 
An  intending  purchaser  went  with  the  plan  in 
his  hand,  inspected  the  property,  found  on  the 
western  side  a  belt  of  shrubs  bounded  on  the 
WQst  by  an  iron  fence,  and  including  three  mag- 
nificent trees.  He  then  bid  for  the  property, 
believing  that  he  was  buying  everything  up  to 
fence.  He  afterwards  discovered  tiiat  the  three 
trees  and  the  iron  fence  stood  on  the  glebe  land 
which  adjoined  this  property,  the  real  boundary 
being  denoted  by  stumps,  which  were  so  shrouded 
by  the  shrubs  as  not  easily  to  be  seen.  The  plan 
represented  in  a  conspicuous  way  all  the  detached 
trees  standing  on  the  property,  none  of  which 
wei*e  nearly  so  large  as  the  trees  in  question,  but 
did  not  shew  these  trees.  The  existence  of  these 
was  a  material  element  in  the  value  of  the  pro- 
perty as  a  residence  : — Held,  that  the  purchaser 
inspecting  the  property  with  the  plan  in  his  hand 
would  naturally  conclude  the  iron  fence  to  be  the 
boundary ;  that  there- was  nothing  to  put  him  on 
inquiry  whether  it  was  not ;  that  he  had  been 
misled  by  the  fault  of  the  vendors ;  and  that 
specific  performance  could  not  be  decreed  against 
him.  Denny  v.  Hancock,  6  L.  R.,  Ch.  1 ;  23  L.  T. 
686  ;  19  W.  R.  54. 

Held,  aUo,  that  whether  the  purchaser's  motive 
for  resisting  specific  performance  was  that  he 
objected  to  having  the  property  without  the  trees, 
or  that  for  some  other  totally  distinct  reason  he 
wished  to  escape  from  his  bargain,  was  a  ques- 
tion with  which  the  court  had  no  concern.    lb. 


Parttcnlars — Purehaaa  as  Agent.] 
— A  farm  was  put  up  for  sale  under  the  direction 
of  the  court  by  particulars  accompanied  by  a  plan, 
and  was  described  as  "a  compact  small  farm  con- 
taining 4lA.  3b.  35TP.,  divided  as  foUovre." 
Among  the  parcels  was  '*  490a,  Bottleaey  Green, 
containing  7a  1b.  27p.,"  opposite  to  which,  iu 
the  column  shewing  the  amounts  which  made  up 
the  4lA.  3b.  35p.,  was  entered  4a.  Ob.  38p.  The 
conditions  provided  that  any  error,  misstate- 
ment, or  omission  in  the  particulars  should  not 
annul  the  sale,  nor  should  any  compensition  be 
allowed  except  such  (if  any)  as  the  judge  in 
chambers  should  direct.  G.  bought  the  property 
in  his  own  name,  and  was  certified  as  purchaser. 
He  in  fact  bought  as  agent  for  B.,  who  was  the 
owner  of  immediately  ^adjoining  property.  On 
investigating  the  title  it  turned  out  that  the 
vendors  were  only  entitled  to  four  undivided 
sevenths  of  490a,  which  was  a  narrow  close  con- 
taining 7 A.  IB.  27  P.,  having  a  long  frontage  to  a 
highroad  and  at  one  end  adjoined  B.*s  property. 
B.  alleged  that  it  was  of  great  importance  to  the 
enjoyment  of  his  property  that  he  should  have 
the  whole  of  490a.,  and  G.,  by  his  directions, 
refused  to  complete.  The  vendors  then  entered 
into  an  arrangement  with  the  owner  of  the  other 
three-seventhB  to  give  them'up,  receiving  an 
equivalent  out  of  another  part  of  the  farm  having 
a  frontage  to  another  road  : — Held,  that,  as  B. 
had  not  been  substituted  as  purchaser,  G.  must 
be  treated  as  the  real  purchaser,  and  could  not 
take  any  objection  depending  on  the  circum- 
stances of  B.'s  property,  and  that,  as  the  arrange- 
ment would  give  the  purchaser  all  he  contracted 
to  buy,  he  must  complete  without  compensation : 
—But  held,  on  appeal,  that  G.,  having  only  pur- 
chased as  agent  for  B.,  could  take  any  objection 
which  B.,  had  he  been  the  nominal  as  well  as  the 
real  purchaser,  could  have  taken ;  that,  for  the 
purpose  of  resisting  completion,  the  purchaser 
was  entitled  to  say  that  he  bought  the  farm  as 
shewn  on  the  plan ;  that,  as  the  possession  of 
490a  was  important  to  the  enjoyment  of  B.*s 
property,  completion  could  not  be  compelled 
unless  he  could  get  the  whole  of  it,  and  that  he 
was  not  bound  to  accept  the  arrangement  by 
which  he  woi4d  obtain  the  whole  of  it  by  giving 
up  another  part  of  the  purchased  property ;  and 
that  he  must  therefore  be  discharged  from  his 
purchase.  Arnold,  In  re,  Arnold  v.  Arnold,  14 
Ch.  D.  270  ;  42  L.  T.  705  ;  28  W.  R.  635— C.  A. 

Misrepreientation  by  Vendor's  Agent.]  — 
An  agent,  commissioned  by  a  vendor  to  find  a 
purchaser,  has  authority  to  describe  the  property, 
and  to  state  any  fact  or  circumstance  which 
may  affect  the  value,  so  as  to  bind  the  vendor ; 
and  if  an  agent  so  commissioned  makes  a  false 
statement  as  to  the  description  or  value  (though 
not  instructed  so  to  do),  which  the  purchaser  is 
led  to  believe,  and  upon  which  he  relies,  the 
vendor  cannot  recover  in  an  action  for  specific 
performance.  A  surveyor  was  employed  by  the 
owner  of  a  leasehold  house  to  find  a  purchaser. 
He  represented  to  the  defendant  that  another 
person,  H.,  was  ready  to  buy  the  property  for 
700?.,  and  that  if  the  defendant  were  to  give  50Z. 
more,  he  would  make  a  clear  profit  of  7  per  cent.; 
that  H.  had  further  offered  to  rent  the  property 
at  300?.,  or  the  ground  floor  only  at  200/.  The 
defendant,  relying  on  the  above  representations 
and  othere,  which  were  unauthorized  by  the 
vendor,  and  untrue,  contracted  to  purchase  for 
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A  tenant  in  common  of  leaseholds  in  a  nego- 
tiation for  their  purchase  offered  by  letter  to  send 
an  abstract  of  title,  but  the  terms  of  the  contmct 
were  too  uncertain  to  bind  his  co-tenant ;  neither 
such  offer,  nor  his  refusal  to  disclose  the  lessor's 
title,  will  entitle  the  purchaser  to  specific  per- 
formance.    Mason  v.  Tyler,  27  L.  T.  371. 

In  a  suit  Jor  specific  performance  of  an  agree- 
ment, vague  in  its  language,  a  court  of  equity, 
having  regard  to  the  terms  of  such  agreement, 
will  consider  the  surrounding  circumstances, 
and  conduct  of  the  parties  in  dealing  with  the 
property  comprised  in  it,  in  the  interval' between 
the  making  of  the  agreement  and  the  commence- 
ment of  the  suit  for  its  enforcement.  Oxford 
V.  Provantl,  2  L.  R.,  P.  C.  135  ;  5  Moore,  P.  C.  C, 
N.  S.  130. 

P.  &  Co.  entered  into  an  agreement  with  0.  & 
Co.  for  the  transfer  to  them  of  the  unexpired 
term  of  a  lease  held  by  P.  &  Co.  of  land  and 
houses  at  Shanghai,  and  to  build  or  finish  certain 
houses  thereon  ;  to  proceed  with  the  building  at 
once ;  to  consult  0.  &  Co.'s  wishes  in  building 
the  houses  then  in  progress,  and  in  building 
other  houses  not  then  commenced.  O.  &  Co.,  on 
their  part,  agreed  to  take  the  term  so  to  be 
transferred,  and  to  pay  a  certain  rent  divided 
into  three  portions,  the  liability  for  each  portion 
to  begin  from  the  time  when  the  house  to  which 
that  portion  related  was  finished  by  P.  &  Co., 
and  possession  delivered  over  by  them  to  0.  & 
Co.  Both  parties  further  agreed  that  a  proper 
contract  should  be  drawn  for  their  mutual  exe- 
cution by  a  solicitor  named  by  them.  TAo  such 
contract,  however,  was  executed.  Possession 
was  given,  and  the  buildings  altered  by  P.  &  Co. 
at  0.  &  Co.'s  instance  : — Held,  deci'eeing  specific 
performance  of  such  agreement,  that  the  terms 
of  the  agreement  expressed  with  snfiOicient  clear- 
ness the  intention  of  the  parties  to  bind  them, 
from  the  time  it  was  made,  to  do  the  several  acts 
stipulated  for  each  to  perform,  and  that  the 
stipulation  that  a  proper  contract  should  be 
made  by  a  legal  adviser  was  so  isolated  from  the 
other  stipulations  in  point  of  sequence  that  it 
might  be  performed  either  directly  after  the 
signing  of  the  memorandum  of  agreement,  or 
when  possession  was  given  of  the  first  house 
specified,  or  at  any  subsequent  time,  either  before 
or  after  the  completion  of  all  or  any  of  the 
houses  to  be  erected.    Ih, 

Held,  also,  that  that  part  of  the  agreement 
which  provided  that  the  wishes  of  0.  &  Co. 
should  be  consulted  in  erecting  the  buildings, 
was  not  so  vague  or  indefinite  as  to  render  the 
contract  impossible  to  be  enforced,  having  re- 
gard to  the  surrounding  circumstances,  and  to 
the  fact  of  a  part  performance  by  0.  i  Co.  in 
respect  of  the  buildings  and  alterations  of  the 
houses.    Ih, 


loGl, ;  but  afterwards,  finding  out  the  falsehood, 
refused  to  complete.  The  vendor  himself  also 
made  a  misleaaing  statement  to  the  purchaser  : 
• — Held  (independently  of  the  statement  made 
by  the  vendor  himself),  that  the  false  statements 
made  by  the  agent,  being  within  his  authqrity, 
were  snfiicient  to  vitiate  the  contract;  and 
specific  performance  refused.  Mullens  v.  Miller, 
22  Ch.  D.  194  ;  52  L.  J.,  Ch.  380  ;  48  L.  T.  103  ; 
81  W.  R.  659. 

Sale  of  Agreement  for  Lomo  Voidable  at  Will 
of  Third  Party.]— A  vendor  contracted  to  sell 
and  a  purchaser  to  purchase  an  agreement  for 
a  lease.  The  purchaser  afterwards  repudiated 
the  contract.  At  the  date  of  the  agreement, 
and  of  the  repudiation,  the  agreement  to  lease 
was  voidable  at  the  will  of  the  third  party,  but 
the  third  party  took  no  steps  to  avoid  the  agree- 
ment, but  was  willing  to  confirm  it  on  certain 
conditions :  —  Held,  that  the  purchaser  was 
entitled  to  repudiate  the  contract.  Brewer  v. 
Broadwood,  22  Ch.  D.  105  ;  62  L.  J.,  Ch.  136  ; 
47  L.  T.  508  ;  31  W.  R.  116. 

Misrepresentation!  as  to  previous  Offers.] — 

S.  signed  a  written  contract  with  R.  to  purchase 
a  brick-field.  In  the  negotiations  S.  asked  R. 
whether  he  had  ever  put  the  property  into  the 
hands  of  an  agent  to  sell  for  less  money  than  he 
was  then  asking,  saying  that  he  fancied,  as  the 
fact  was,  that  it  must  be  the  same  as  had  been 
offered  to  him  for  less.  R.  falsely  answered, 
**  No " : — Held,  that  this  was  such  a  material 
misrepresentation  as  to  prevent  the  court  en- 
forcing the  contract  in  an  action  brought  by  R. 
Moots  V.  Smiling,  48  L.  T.  216. 

Tmstees  unable  to  Transfer  a  Valid  Licenee.] 
— The  owner  and  licensee  of  an  inn  died  on  the 
13th  of  July,  1870,  having  devised  the  inn  to 
trustees  for  sale.  His  licence  expired  on  the 
10th  of  October  in  the  same  year.  On  the  26th 
of  August,  1870,  at  the  annual  general  licensing 
meeting,  the  trustees  procured  a  new  licence  in 
the  testator*s  name.  On  the  12th  of  October 
they  contracted  to  sell  the  inn.  On  November 
the  16th  the  meeting  took  place  to  effect  the 
change,  but  the  purchaser  then  objected  that  the 
trustees  could  not  transfer  the  licence  to  him, 
and  refused  to  complete  : — Held,  that  the  licence 
taken  out  in  the  name  of  a  dead  man  was  invalid, 
And,  therefore,  that  the  trustees  being  unable 
on  the  16th  of  November  to  transfer  a  valid ! 
licence  under  which  the  business  could  be  law- 
fully carried  on,  could  not  enforce  the  contract 
aerainst  the  purchaser.  Cowlrs  v.  Oale,  7  L.  R., 
jCIi.  12  ;  41  L.  J.,  Ch.  14 ;  25  L.  T.  524 ;  20 
W.  R.  70. 

TTncertain  and  Vagne  in  Terms.] — By  a  con- 
tract T.  Watts  agreed  to  sell  an  estate  to  a  pur- 
chaser with  the  following  reservation  :  T.  Watts 
"  reserves  the  necessary  land  for  making  a  rail- 
way through  the  estate  to  Prince  Town:" — 
Held,  on  suit  for  specific  performance  by  the 
purchaser,  that  the  contract  was  too  uncertain 
lor  the  court  to  make  a  decree  for  specific  per- 
formance of  it.  The  vendor  might  have  raised 
the  -defence  by  demurrer,  which  he  had  not 
done.  But  held,  that,  notwithstanding,  he  was 
entitled  to  full  costs,  and  the  bill  was  dismissed 
with  costs.  Pearce  v.  Watts,  20  L.  R.,  Eq.  492  j 
44  L.  J.,  Ch.  492  ;  23  W.  R.  771. 


Description  of  Snbjeot-Matter.] — One  of 

thi*ee  trustees,  acting  as  if  absolute  owner,  entered 
into  a  contract  to  sell  the  entirety  of  a  freehold 
property  (in  one-fifth  part  of  which  he  had  a 
beneficial  interest),  describing  the  property  as 
"The  Jolly  Sailor,  offices,'*  &c.  The  other 
trustees,  afterwards,  refused  to  concur  in  the 
sale.  The  vendee  having  brought  an  action  for 
specific  performance  of  the  contract : — Held, 
that  the  subject-matter  of  the  contract  was  suffi- 
ciently defined,  as  the  vagueness  (if  any)  about 
the  meaning  of  the  words  "  Jolly  Sailor,  offices," 
&c.,    might    be    removed   by   an    inquiry   at 
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vendor  and  those  claiming  nnder  a  voluntaiy 
settlement  made  by  him  previously  to  the  con- 
tract for  sale,  the  court  refused  to  declare  that 
the  settlement  was  void  under  27  Eliz.  c.  4. 
Fletcher  v.  Ketteman,  40  L.  J.,  Ch.  624. 

On  a  bill  bj  a  vendor  for  specific  performance 
the  purchaser  set  up  a  voluntary  settlement  as 
an  objection  to  the  title,  but  said  he  was  willing 
to  complete  the  purchase  on  having  a  good  title. 
He  had  l)een  let  into  possession  as  purchaser 
and  paid  part  of  his  purchase-money,  and  had 
paid  off  a  mortgage  and  got  a  conveyance  of  the 
legal  estate  and  possession  of  the  title-deeds  : — 
Held,  that,  notwithstanding  the  voluntary  settle- 
ment, the  vendor  was  entitled  to  a  decree  for 
completing  the  purchase.  Peter  v.  Nicolls^  11 
L.  R.,  Eq.  391  ;  24  L.  T.  381 ;  19  W.  R.  618. 


chambers.    Naylor  v.  Ooodall,  47  L.  J.,  Ch.  53  ; 
37  L.  T.  422  ;  26  W.  R.  162. 

Bffeot  of  Kon-DiioloBore.] — The  owners  of  a 
colliery  entered  into  a  contract  with  an  ad- 
joining landowner  for  the  purchase  of  his  estate, 
without  disclosing  the  fact,  of  which  he  was 
ignorant,  that  they  had,  without  authority, 
gotten  a  considerable  quantity  of  coal  from 
under  it  :  —  Held,  that  the  court  would  not 
enforce  the  contract  at  the  suit  of  the  pur- 
chasers, though  the  sale  was  not  shewn  to  be  at 
an  undervalue.  Phillies  v.  Uomfray^  6  L.  R., 
Ch.  770. 

BepresentatioiiB  aa  to  Value  by  Vendee,  acted 
on  by  Vendor.] — When  a  vendor,  ignorant 
of  the  real  value  of  an  estate,  sells  it  at  a 
loss,  on  the  faith  of  what  the  purchaser  repre- 
sents to  him  that  it  is  worth,  the  sale  will  be  set 
aside,  and  that  irrespective  of  any  fiduciary 
relation,  fraud,  or  other  concealment  in  the 
transaction  between  the  parties.  Hat/garth  v. 
Wearing,  12  L.  R.,  Eq.  320  ;  40  L.  J.,  Ch.  577  ; 
24L.  T.  825;  20  W.  R.  11. 

Mere  Setioenoe.] — There  being  no  fiduciary 
relation  between  a  vendor  and  a  purchaser,  the 
purchaser  is  not  bound  to  disclose  any  fact  ex- 
clusively within  his  knowledge  which  might  be 
expected  to  influence  the  price  of  the  subject  to 
be  sold.  Simple  reticence  docs  not  amount  to 
legal  fraud,  but  a  word  or  a  gesture  intended  to 
induce  the  vendor  to  believe  in  the  existence  of 
a  non-existing  fact,  which  might  influence  the 
price  of  the  subject  to  be  sold,  would  be  a  suf- 
ficient ground  for  a  court  of  equity  to  refuse  a 
decree  of  specific  performance,  and  so,  d  fortiori, 
would  any  contrivance  on  the  part  of  the  pur- 
chaser, better  informed  than  the  vendor  as  to 
value,  to  hurry  the  vendor  into  an  agreement 
without  giving  him  an  opportunity  of  being 
fully  informed  on  that  subject,  or  taking  advice 
as  to  the  terms  of  the  bargain.  Walters  v. 
Morgan,  3  De  G.,  F.  &  J.  718  ;  4  L.  T.  758. 

Effect  of  Prior  Settlement  on.  J — In  1857  an 
infant  eng^aged  to  be  married  wrote  to  his  in- 
tended wife,  promising  that  on  coming  of  age  he 
would  give  her  seven  specified  houses.  The 
marriage  took  place  in  1859,  after  he  came  of 
•age.  In  1872  he  executed  a  deed,  not  referring 
to  any  previous  agreement,  by  which  he  con- 
veyed the  seven  and  two  other  houses  to  trustees 
upon  trust  for  his  wife  for  life,  for  her  separate 
use,  and  after  her  death  upon  trust  for  himself 
for  life,  and  after  the  death  of  the  survivor, 
upon  such  trusts  as  the  wife  should  by  deed  or 
will  appoint,  and  in  default  of  appointment,  in 
trust  for  her  in  fee.  He  subsequently  agreed  to 
sell  three  of  the  houses,  and  the  purchaser  sued 
for  specific  performance  : — Held,  that  the  pur- 
chaser was  entitled  to  specific  performance,  for 
that  as  the  settlement  did  not  refer  to  any 
previous  agreement,  dealt  with  other  property 
than  that  mentioned  in  the  letter  of  1857,  and 
settled  the  property  in  a  different  way,  there 
was  no  ratification  in  w^riting  of  the  promise 
contained  in  that  letter,  and  the  settlement 
therefore  was  voluntary,  and  void  as  against  a 
purchaser  for  value.  Trowell  v.  Shefiton,  8  Ch.  D. 
318  ;  47  L.  J.,  Ch.  738  ;  38  L.  T.  369  ;  26  W.  R. 
837— C.  A. 

In  a  suit  for  specific  performance  against  a 


When  decreed  with  Abatement.]  —  Vendors 
agreed  to  sell  the  entirety  of  certain  freehold 
property  for  6,000Z.,  and  to  make  out  a  good 
marketable  title.  The  purchaser,  in  consequence 
of  delays  on  the  part  of  the  vendors,  filed  a  bill 
for  specific  performance  of  the  agreement.  It 
was  subsequently  discovered  that  the  vendors 
were  entitled  to  only  a  moiety  of  the  property  ; 
— Held,  that  the  purchaser  was  entitled  to  a 
decree  for  specific  performance  of  the  agree- 
ment by  the  vendors  of  their  moiety,  with  an 
abatement  of  one-half  of  the  purchase-money. 
Hooper  V.  Smart,  Bailey  v.  Piper,  18  L.  R..  Eq. 
683  ;  43  L.  J.,  Ch.  704  ;  31  L.  T.  86  ;  22  W.  R. 
943. 

In  suits  as  to  the  specific  performance  of  a 
contract  to  purchase  large  colliery  works,  the 
purchasers  alleged  as  a  defence  misrepresenta- 
tion by  the  vendors  as  to  the  value.  As  to 
several  allegations  the  purchasers  were  held  to 
have  failed,  and  specific  performance  was  de- 
creed, but  with  compensation  to  the  purchasers 
in  respect  of  an  alleged  misrepresentation  as  to 
the  amount  of  stores  consumed  in  the  collieries, 
and  a  consequent  excess  in  the  statement  of 
income.  An  inquiry  was  directed  as  to  such 
compensation,  and  it  was  found  that  there  was  a 
large  excess  in  the  statement  of  income  beyond 
its  true  amount : — Held,  that  the  purchasers 
were  entitled  to  a  deduction  from  their  purchase- 
money  bearing  the  same  proportion  to  the  whole 
purchase-money  as  the  excess  bore  to  the  income 
stated.  Powell  v.  Mliot,  10  L.  R.,  Ch.  424  ;  3S 
L.  T.  110  ;  23  W.  R.  777. 

When  two  persons  agreed  to  sell  property,  of 
whom  one  was  entitled  to  a  moiety  subject  to  a 
mortgage  for  its  full  value,  and  the  other  had  no 
interest : — Held,  that  a  judgment  for  specific 
performance  with  abatement  might  be  made 
against  the  former.  Horrocks  v.  Righy,  9  Ch.  D. 
180  ;  47  L.  J.,  Ch.  800  ;  38  L.  T.  782  ;  26  W.  R. 
714. 

R.  agreed  to  sell  to  W.  lands  in  New  South 
Wales  free  from  incumbrances,  and  the  greater 
part  of  the  purchase-money  was  paid.  On  an 
investigation  of  the  title  it  appeared  that  these 
lands  were  held,  with  other  lands,  under  a  cro>vn 
grant,  containing  various  reservations  and  con- 
ditions, with  a  proviso  for  re-entry  on  breach  of 
condition.  W.  filed  a  bill  for  specific  perform- 
ance, with  compensation  on  account  of  these 
reservations,  offering  to  complete  without  com- 
pensation, if  the  court  was  of  opinion  that  he 
was  not  entitled  to  it.  An  order  was  made  on 
appeal,  declaring  him  entitled  to  compensation, 
and  directing  a  reference  as  to  the  amount.     In 
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answer  to  this  inquiry,  it  was  found  that  the 
amount  of  compensation  could  not  be  ascertained. 
W.  then  filed  a  supplemental  bill,  asking  that  if 
the  compensation  could  not  be  ascertained  R. 
might  be  decreed  to  repay  with  interest  the  part 
of  the  purchase-money  which  he  had  paid,  and 
that  W.  might  be  declared  entitled  to  a  lien  on  the 
land  for  it : — Held,  that  as  W.  was  not  bound  to 
take  the  property  without  compensation,  and  as 
the  compensation  could  not  be  ascertained,  he 
was  entitled  to  the  return  of  his  purchase-money, 
with  the  interest  at  U.  per  cent.,  and  to  a  lien  on 
the  estate  for  the  amount.  Westmacott  v. 
Rohitu,  4  De  G.,  F.  &  J.  390. 

A  condition  that  any  error  in  the  particulars 
shall  not  vitiate  the  sale,  but  a  compensation 
shall  be  made,  only  applies  to  cases  where  the 
circumstances  afford  a  principle  by  which  this 
compensation  can  be  estimated.  Sherwood  v. 
Robing,  M.  &  M.  194  ;  3  C.  &  P.  339. 

Therefore,  on  the  sale  of  a  reversion,  expectant 
on  the  death  of  A.  without  children,  an  error  in 
the  statement  of  A.*s  age  does  not  come  within 
the  condition,  as  it  would  if  the  reversion  was 
fiimply  expectant  on  A.^s  death,  because  it 
affects  the  probability  of  the  other  contingency 
which  is  not  a  subject  of  calculation,  and  the 
purchaser  is  entitled  to  rescind  the  contract 
lb. 

When  a  husband  and  wife  agreed  to  sell  her 
estate  in  fee  simple,- the  purchaser  being  aware 
that  the  estate  belonged  to  the  wife,  and  she 
afterwards  refused  to  convey  : — Held,  that  the 
purchaser  could  not  compel  the  husband  to  con- 
vey his  interest  and  accept  an  abated  price. 
Castle  V.  Wilkinson,  5  L.  R.,  Ch.  534  ;  39  L.  J., 
Ch.  843  ;  18  W.  R.  586. 

A  husband  agreed  to  sell  property  which  was 
settled  as  he  and  his  wife  should  jointly  appoint, 
and  in  default  of  appointment  to  the  use  of  trus- 
tees during  the  life  of  the  wife  for  her  separate 
use,  with  remainder  to  the  husband  in  fee.  The 
purchase-money  was  invested  in  consols  and  paid 
to  the  trustees  of  the  settlement.  On  the  death 
of  the  husband  before  completion,  the  wife  re- 
fused to  convey  her  life  interest : — Held,  that 
the  purchaser  was  entitled,  by  way  of  specific 
performance,  to  a  conveyance  of  the  property 
subject  to  the  widow's  life  interest,  with  com- 
pensation in  respect  of  such  interest  out  of  the 
nusband*s  personal  estate  ;  and  that  he  was  en- 
titled to  a  lien  on  the  consols  in  the  hands  of  the 
trustees  for  such  compensation.  Barker  v.  Cox, 
4  Ch.  D.  464  ;  46  L.  J.,  Ch.  62  ;  35  L.  T.  662  ;  25 
W.  R.  138. 

The  plaintiff  tendered  for  a  lease  of  a  farm  of 
1214  acres  and  35  acres.  The  defendant  accepted 
the  offer,  believing  it  to  be  for  the  214  acres  and 
-27  acres  not  comprised  in  the  tender.  Specific 
performance  of  a  lease  of  the  214  acres  was 
decreed  with  compensation  for  the  loss  of  27 
:acre8.  WKenzie  v.  Ifeskcth,  7  Ch.  D.  675  ;  47 
L.  J.,  Ch.  231  ;  38  L.  T.  171  ;  26  W.  R.  189. 
See  Arnold  v.  Arnold,  ante,  col.  372. 


Allowance  in  respect  of  Occupation  of 

Premisoi.]— In  July,  1867,  L.  sold  to  a  railway 
company  a  house  in  which  he  was  carrying  on 
the  business  of  a  victualler,  the  terms  being  that 
the  purchase-money  was  to  be  paid  on  the  25th 
of  March,  1869,  or  at  stich  earlier  time  as  the 
company  should  choose,  possession  to  be  given 
on  payment,  they  paying  5  per  cent,  interest  in 
the  meantime ;  and  he  was  to  be  their  tenant  at 


a  given  rent,  the  tenancy  not  to  be  determined 
before  the  25th  of  March,  1869,  unless  the  com- 
pany, after  three  months'  notice,  paid  the  money 
sooner,  but  to  be  determinable  on  the  25th  of 
March,  1869,  by  a  week's  notice.  The  interest 
and  rent  were  paid  up  to  the  25th  of  March, 
1869.  L.  gave  due  notice  to  determine  the  ten- 
ancy on  that  day  ;  but  the  company  not  having 
the  purchase-money  ready,  he  refused  to  give  up 
possession,  and  in  April,  filed  a  bill  for  specific 
performance.  On  the  18th  of  November,  1869, 
a  decree  for  specific  performance,  with  a  declara- 
tion that  the  title  had  been  accepted,  and  an 
order  for  payment  of  the  purchase-money,  with 
interest  from  the  25th  of  March,  1869,  was  made ; 
and  an  inquiry  was  added  whether,  having  re- 
gard to  the  circumstances  and  conduct  of  the 
parties,  the  company  was  entitled  to  any  and 
what  allowance  in  respect  of  L.'s  occupation  of 
the  premises  after  the  25th  of  March,  1869  : — 
Held,  that  the  company  was  not  entitled  to  any 
allowance  by  way  of  occupation  rent.  Leggott 
V.  Metropolitan  Railway  Company,  5  L.  R.,  Ch. 
716  ;  18  W.  R.  1060. 


As  to  Xeasorement] — One  of  the  condi- 


tions of  sale  provided  that  if  the  purchasers 
should  make  any  objections  to,  or  requisition  as 
to  the  title,  evidence,  conveyance,  or  as  to  com- 
pensation or  otherwise  which  the  vendor  should 
be  unwilling  to  remove  or  comply  with,  the 
vendor  should  be  at  liberty  to  vacate  the  sale. 
Another  condition  was  that  the  admeasurements 
were  presumed  to  be  correct,  but  that  if  any 
error  was  discovered  therein  no  allowance  should 
be  made  or  required  either  way.  Another  pro- 
vided that  if  any  error  of  any  kind  should  be 
made  in  the  description  of  the  premises,  such 
error  should  not  invalidate  the  sale,  but  that 
compensation  should  be  settled  by  a  referee 
named  in  the  condition.  On  a  bill  for  a  specific 
performance  by  the  purchaser  with  a  deduction 
to  be  assessed  by  the  referee  for  a  deficiency  in 
quantity  of  nearly  one-half: — Held,  that  al- 
though the  court  would  not  have  enforced 
against  the  purchaser  the  condition  as  to  erron- 
eous admeasurements  where  the  error  was  so 
great,  that  condition  was  sufficient  to  exclude 
any  right  in  the  purchaser  to  a  specific  perform- 
ance with  a  deduction,  and  the  court  in  his  suit 
for  that  relief  decreed  specific  performance  with- 
out deduction.  Cordingley  v.  Cheeseborough,  4 
De  O.,  P.  &  J.  379. 

Xntnal  ObligationB.] — By  a  memorandum  A. 
agreed  to  sell  to  B.  certain  lands  therein  de- 
scribed, and  all  the  mines,  beds  and  veins  of 
coal  under  the  same,  at  a  certain  price  ;  and  B. 
agreed  to  purchase  from  A.  all  coal  that  he  might 
from  time  to  time  require,  at  a  fair  market 
price: — Held,ithat  these  were  concurren  t  acts,  and 
that  A.  could  not  sue  B.  for  not  taking  the  coal, 
without  averring  performance  or  a  readiness  to 
perform  his  part  or  the  agreement.  Bankart  v. 
Bowers,  1  L.  R.  C,  P.  484. 

Impoitibility  of  Performance.]— A  court  of 
equity  will  relieve  against  a  contract,  become 
impossible  to  be  performed.  Smith  v.  Morris,  2 
Bro.  C.  C.  311. 

On  the  question  of  executing  an  agreement, 
hardship  cannot  be  regarded,  unless  it  amounts 
to  a  degree  of  inconvenience  and  absurdity,  so 
great  as  to  afford  judicial  proof  that  such  could 
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not  be  the  meaning  of  the  parties.    Pribhle  t. 
Boghunt,  1  Swans.  329. 


Aeqniring  Power  to  Perform.] — It  is  an 


undeniable  proposition,  that  when  a  party  enters 
into  a  contract  without  having  the  power  of  per- 
forming it,  and  afterwards  acquires  the  right  to 
do  so,  he  is  then  bound  to  perform  it.  Came  v. 
Mitchell,  15  L.  J.,  Ch.  287. 

o.  Praotlce. 

Beferenoe  as  to  Title.] — In  suits  for  specific 
performance  where  the  contract  is  uot  disputed, 
it  is  in  almost  every  case  the  duty  of  the  vendor 
to  obtain  an  immediate  reference  for  title  so  as 
to  save  unnecessary  costs.  Phillipton  v.  Gibbon, 
6  L.  R.,  Ch.  428 ;  40  L.  J.,  Ch.  406 ;  24  L.  T.  602; 
19  W.  11.  661. 

A  vendor  refused  to  take  an  order  for  reference 
for  title  by  consent,  but  brought  the  suit  to  a 
hearing,  when  he  obtained  the  ordinary  decree 
only,  subject  to  the  usual  inquiry  as  to  title. 
The  defendant  took  certain  specific  objections  to 
the  title  by  his  answer,  which  were  overruled  by 
the  court ;  while  the  matter  was  in  chambei's, 
another  and  important  defect,  which  did  not  ap- 
pear on  the  abstract,  was  discovered  by  him  on 
inspection  of  the  property.  This  defect  was  only 
cured  by  the  vendor  shortly  before  the  cause 
came  on  for  farther  consideration  : — Held,  that 
although  the  plaintiff  was  entitled  to  a  decree, 
no  costs  should,  under  the  circumstances,  be 
given  to  either  party,  except  that  the  plaintiff 
should  pay  the  costs  of  the  original  hearing 
occasioned  by  his  ref asal  to  take  the  reference 
for  title  by  consent.    Jb. 

Defendants,  in  a  vendor's  specific  performance 
suit,  cannot  on  motion  before  the  hearing  have 
a  reference  as  to  title  without  prejudice  to  any 
question  in  the  cause,  where  they  have,  by  their 
answer,  set  up  other  defences  beyond  want  of 
title.  Meed  v.  Don  Pedro  North  Del  Rey  Gold 
Mining  Comjjany,  3  Do  G.,  J.  &  S.  693. 

Where  land  is  purchased  for  immediate  occu- 
pation the  court  will  not  direct  a  general  enquiry 
as  to  title,  so  as  to  give  the  vendor  an  oppor- 
tunity of  making  goal  defects  which  existed  in 
the  title  when  possession  should  have  been  given. 
Hyde  v.  Warde?i,  3  Ex.  D.  72  ;  47  L.  J.,  Ex.  121 ; 
37  L.  T.  567— C.  A. 

Beferenoe  to  Chambers  to  asoertain  Portion 
oedecL] — The  defendant  purchased  an  estate, 
having  agreed  with  the  plaintiff  that,  if  he  made 
the  purchase,  he  would  cede  part  to  the  plaintiff. 
There  was  some  uncertainty  in  the  memorandum 
of  agreement  as  to  the  exact  portion  which  was 
to  be  ceded  to  the  plaintiff.  In  an  action  by  him 
for  specific  performance  of  the  agreement,  the 
court  directed  a  reference  to  chambers  to  ascer- 
tain what  portion  the  plaintiff  was  entitled  to, 
and  decre^  that  the  defendant  should  convey 
such  portion  to  the  plaintiff.  Chattock  v.  Muller, 
8  Ch.  D.  177. 

Claim  to  rescind  Agreement  and  for  Damages.] 

— ^After  a  decree  for  specific  performance  of  an 
agreement  against  a  purchaser  who  was  unable 
to  complete, — on  a  motion  by  the  plaintiffs  that 
the  agreement  might  be  rescinded,  and  all  fur- 
ther proceedings  in  the  action  stayed  except  as 
to  any  application  which  might  be  made  to  the 
court  to  award  and  assess  the  damages  which 


the  plaintiffs  had  sustained  by  the  breach  of  the 
agi'eement : — Held,  that  the  plaintiffs  were  only 
entitled  to  have  the  agreement  rescinded,  and 
could  not  at  the  same  time  claim  damages  for 
its  breach.  ILnty  v.  Schroder,  12  Ch.  D.  666  ; 
48  L.  J.,  Ch.  792  ;  27  W.  R.  833. 

Befttsed  where  Peonniary  Compensation  Ar- 
ranged.]— Where  a  court  of  equity  finds  an  agree- 
ment which  has  not  been  performed,  but  has  been 
dealt  with  by  the  parties  themselves  on  the  foot- 
ing of  pecuniary  compensation,  it  is  difficult  to  say 
that  the  non-performance  of  the  entirety  of  the 
agreement  should  not  be  dealt  with  in  the  same 
manner,  and  therefore  the  specific  performance 
of  an  agreement  so  dealt  with  will  be  refused. 
Paris  Chocolate  Company  v.  Crystal  Palace  Com- 
pany,  3  Sm.  &  G.  119  ;  1  Jur.,  N.  S.  720. 

Belay  in  bringing  Action.] — A  vendor,  under 
a  power  reserved  to  him  by  the  contract,  gave 
notice  to  the  purchaser  on  the  7th  April,  1869, 
that,  as  he  could  not  comply  with  the  requisi- 
tions made  by  the  purchaser,  he  rescinded  the 
sale.  The  purchaser  filed  a  bill  for  specific  per- 
formance on  the  30th  August,  1870  : — Held,  that 
the  delav  was  fatal  to  his  claim  for  relief.  Rich 
V.  Gale,'2i  L.  T.  745. 

There  is  no  distinction  between  laches  on  the 
part  of  a  vendor  and  laches  on  the  part  of  a  pur- 
chaser as  a  hair  to  a  suit  for  specific  performance. 
lb. 

In  granting  a  decree  for  the  specific  perform- 
ance of  an  agreement  to  purchase  the  plaintiff's 
lands,  where  the  defendant  has  been  guilty  of 
delay,  and  other  acts  amounting  to  a  partial 
waiver  of  his  originally  unrestricted  right  to  in- 
vestigate the  vendor's  title,  the  court  will  refuse 
an  inquiry  in  the  case  of  the  items  as  to  which 
there  has  been  such  acceptance,  allowing  it  to 
proceed  as  to  the  rest.  Corless  v.  Sparling,  8  Jr. 
R.,  Eq.  335. 

M.  became  tenant  to  A.  of  leasehold  property 
for  ten  years  from  December,  1861,  "  M.  to  have 
the  option  at  any  time  during  the  term  to  pur- 
chase the  premises  for  3,500?.,  and  upon  payment 
to  A.  the  term  of  ten  years  and  the  rent  shall 
thereupon  cease,  and  M.  shall  thereupon  be  en- 
titled to  an  assignment."  M.  enterexi  into  pos- 
session, and  afterwards  A.  made  a  mortgage  to  G. 
In  July,  1867,  M.  gave  written  notice  to  A.  and 
to  G.  that  he  elected  to  purchase.  A  draft 
assignment  was  prepared,  which  could  not  be 
settled,  since  neither  A.  nor  G.  would  assent  to 
the  purchase-money  being  paid  to  the  other  of 
them.  A  correspondence  took  place,  which  ended 
in  March,  1868.  G.  having  given  notice  to  M.  to- 
pay  his  rent  to  him,  M.  made  to  him  various 
irregular  payments,  for  most  of  which  receipts 
were  given,  expressing  them  to  be  on  account  of 
rent,  and  this  went  on  after' the  end  of  the  term 
of  ten  years.  In  November,  1872,  A.  became 
bankrupt.  On  the  1st  of  May,  1873,  the  solicitor 
of  his  trustee  called  on  M.,  and  stated  that  the 
trustee  was  going  to  sell,  and  wished  to  give  him 
the  refusal.  M.  desired  him  to  consider,  and  did 
not  say  that  he  had  already  agreed  to  purchase. 
On  the  next  day  his  solicitor  discussed  the  matter 
with  the  trustee's  solicitor,  but  did  not  set  up 
any  claim  as  having  puitshased.  On  the  13th  of 
May,  however,  he  wrote  to  the  trustee's  solicitor 
insisting  on  M.'s  right  under  the  agreement  of 
1861  and  the  notice  of  July,  1867,  and  the  trustee 
disputing  this  right  M.  filed  a  bill  for  specific 
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performance : — ^Held,  that  the  option  in  the 
agreement  of  1861  and  the  notice  of  July,  1867, 
made  a  binding  contract,  although  the  purchase- 
money  was  not  paid  within  the  term.  Mills  v. 
Haywood,  6  Ch.  D.  196— C.  A. 

Held,  that  M.'s  right  to  specific  performance 
wa9  lost  by  the  delay  from  March,  1868,  to  May, 
1873,  which  was  not  excused  by  his  having  been 
in  possession  ;  for  that  possession,  in  order  to  have 
that  effect,  must  be  a  possession  under  the  con- 
tract, and  such  that  the  vendor  must  know,  or  be 
taken  to  know,  that  the  purchaser  claims  to  be 
in  possession  under  the  contract ;  and  in  this  case 
the  plaintiff  did  not,  from  March,  1868,  to  May, 
1873,  claim  possession  under  the  contract,  nor  did 
it  appear  tnat  the  vendors  recognized  him,  or 
were  bound  to  recognize  him,  as  claiming  pos- 
session under  it.    Ih. 

Where  a  cestui  que  trust  objected  to  a  sale  of 
lands  made  by  a  trustee  without  the  requisite 
consents,  and  after  the  lapse  of  about  fourteen 
months  took  steps  to  set  it  aside  : — Held,  that 
the  purchaser  not  having  been  induced  to  change 
his  position  by  the  plaintiff's  delay,  the  latter 
was  entitled  to  have  such  sale  set  aside  notwith- 
standing his  delay.  Peppercllj  In  re,  Pepperell 
V.  Chumherlain,  27  W.  R.  410. 

See  also  cases  ante,  col.  338. 

Parties— Auctioneer.]— Although  it  is  the  law 
that  an  auctioneer  holding  the  deposit  on  a  pur- 
chase may  be  made  a  defendant  in  an  action  for 
specific  performance,  yet,  as  a  general  rule,  the 
proper  practice  is  not  to  make  him  a  defendant 
when  the  deposit  is  of  small  amount,  unless  he 
refuses  to  pay  it  into  court  when  required  ;  but 
where  the  deposit  is  of  large  amount,  he  may  be 
properly  made  a  defendant,  unleas  he  has  paid  it 
into  court  before  action  brought.  Egviont  (^EarV) 
V.  Smith,  Smith  v.  Egmont  (^EarV),  6  Ch.  D.  469  ; 
46  L.  J.,  Ch.  356.    Ajid  see  Sale  (i?y  Auction). 

Snb-PorohaBer  —  Smb-Contraot.  1  —  Ven- 


dors, to  their  bill  against  their  purchaser  for 
specific  performance  of,  or  for  rescinding  the 
agreement,  made  a  sub-purchaser  a  defendant ; 
and  the  sub-purchaser  afterwards  filed  a  bill 
against  his  vendor  for  specific  performance  of 
his  agreement,  and  made  the  original  vendors 
defendants.  A  demurrer  by  the  original  vendors 
to  the  sub-purchaser's  bill  was  overruled,  on  the 
ground  that  they  had  made  him  a  defendant  to 
their  bill.  Fenwich  v.  Bulnian,  9  L.  R.,  Eq. 
165  ;  21  L.  T.  628. 


Not   Xaintainable    by   Agentf.]— The 


owner  of  a  colliery  placed  it  in  the  hands  of  an 
i&gcnt  to  sell  at  a  minimum  price  of  12,000/.,  on 
the  understanding  that  he  should  be  entitled  t<o 
the  difference  between  12,000/.  and  any  greater 
sum  which  the  colliery  might  fetch.  The  agent 
treated  with  R.  &  Co.,  who  agreed  (in  the  event 
•which  happened)  to  purchase  the  colliery  for 
12,000/.,  and  pay  the  agent  2,000/.  for  his  ex- 
penses and  commission  in  the  matter.  R.  &  Co. 
afterwards  declined  to  purchase  the  colliery,  and 
the  agent  filed  a  bill  against  them  and  the 
owner  of  the  property  for  specific  performance 
of  the  agreement :— Held,  that  the  bill  was  not 
maintainable.  Olashrook  v.  Richardson^  23 
W.  R.  51. 

Pleading!.] — The  former  practice,  which,  in  a 
salt  for  specific  performance,  required  the  autho- 


rity of  an  agent  to  enter  into  a  binding  contract 
on  behalf  of  his  principal  to  be  specially  pleaded, 
still  prevails.  Vale  of  Neath  Colliery  Comjjany 
V.  Fumess,  45  L.  J.,  Ch.  276  ;  34  L.  T.  231 ;  24 
W.  R.  631. 

When,  therefore,  a  plaintiff  in  his  statement 
of  claim  alleged  that  the  defendant  "duly 
authorized  J.  to  act  as  his  agent  in  and  about 
the  purchase"  of  a  colliery,  that  J.  acting  as 
such  agent  wrote  a  letter  to  B.,  "  who  was  then 
duly  authorized  to  act  in  the  matter  of  the  sale 
of  the  colliery  as  agent  for  the  plaintiff,"  offer- 
ing 6,000/.  for  the  colliery,  and  that  B.  by  the 
plaintiff's  direction  by  letter  accepted  the  offer, 
adding,  "  I  will  send  you  draft  contract  in  due 
course : " — Held,  that  there  was  no  sufficient 
allegation  that  J.  and  B.  were  duly  authorized  to 
sign  a  binding  contract  on  behalf  of  their  prin- 
cipals.   Ih. 

The  words,  "  the  property,"  in  reference  to  a 
colliery,  are  not  sufficient  description  of  the  col- 
liery plant  and  stock  on  which  to  found  an  action 
for  specific  performance.    Ih. 

In  an  action  for  specific  performance  of  an 
agreement  made  by  an  agent,  the  statement  of 
defence,  after  alleging  unsoundness  of  mind  of 
the  principal,  denied  that  any  agreement  had 
been  entered  into  by  a  person  la^vfully  autho- 
rized, and  claimed  the  benefit  of  the  Statute  of 
Frauds  : — Held,  that  the  defendant  had  not  put 
in  issue  the  question  of  the  authority  of  the 
agent,  and  was  only  entitled  to  adduce  evidence 
with  respect  to  the  unsoundness  of  mind.  Byrd 
V.  Nunn,  7  Ch.  D.  284  ;  47  L.  J.,  Ch.  1  ;  37  L.  T. 
585  ;  26  W.  R.  101— C.  A. 

In  a  suit  for  specific  performance  of  an  agree- 
ment for  the  sale  and  purchase  of  land,  if  the 
defendant  means  to  set  up  the  Statute  of  Frauds 
as  a  defence  he  must  do  so  before  the  hearing,  at 
which  time  the  defence  is  not  open  to  him, 
although  he  has  denied  the  existence  of  the 
agreement  altogether.  Heys  v.  Astley,  4  De  G., 
J.  &  S.  34. 

Demnrrer  Oyemiled— Same  Objection  may  be 
taken  at  the  Hearing.]— To  a  bill  for  specific 
performance  of  an  agreement  the  defendant  de- 
marred  on  the  ground  that  the  agreement  was 
invalid  under  the  Statute  of  Frauds,  and  the 
demurrer  was  overruled.  The  bill  was  subse- 
quently amended,  and  the  defendant  put  in  an 
answer  in  which  he  did  not  again  raise  the  ob- 
jection which  he  had  raised  on  his  demurrer  : — 
Held,  that  it  was  open  to  the  defendant  to  take 
the  same  objection  at  the  hearing.  Johiuisseii  v. 
Bonhote,  2  Ch.  D.  298 ;  45  L.  J.,  Ch.  651  ;  34 
L.  T.  745  ;  24  W.  R.  619— C.  A. 

CoBts.J — Principles  on  which  costs  are  given 
in  suits  for  specific  performance  stated.  Phillip  - 
son  V.  Gibbon,  6  L.  R.,  Ch.  428  ;  40  L.  J.,  Ch. 
406  ;  24  L.  T.  602  ;  19  W.  R.  661. 

When  in  a  suit  against  a  vendor  for  specific 
performance  of  a  contract,  the  refusal  to  com- 
plete arose  from  a  claim  made  by  the  defendant 
T.  under  a  prior  contract,  but  which  claim  T. 
was  held  to  have  abandoned  in  favour  of  the 
plaintiff,  a  decree  was  made  with  costs  against 
both  defendants,  but  with  a  declaration  that  as 
between  the  defendants  the  costs  should  be 
borne  by  T.  Wilson  v.  Thomson,  20  L.  R.,  Eq. 
459  ;  44  L.  J.,  Ch.  527  ;  23  W.  R.  744. 

The  costs  of  an  unsuccessful  application  by  a 
purchaser  under  a  decree  to  be  relieved  from  his 
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S^P^^^^  687  ;  9  B  &  C.  928. 

i  3i.  ^ 

l^age  of  Falsity  at  Time  of  making,  not 

J**?^i^It  is  not  now  necessary,  in  order  to 
^^^{de^  contract,  to  prove  that  the  person 
set  *^^,^ined  it  by  material  false  representation 
^vbo^  at  the  time  the  representation  was  made 
^T^^t  it  ^^  false,  or  even  made  it  recklessly  and 
^V'thout  care. — Judgment  of  Lord  Cairns,  L.  J., 
^T*  Jlfesfi  Hirer  Silver  Mining  Company,  In  re 
V\  L  R'  ^^*  ^^*) approved.  Redgrave  v.  Kurd, 
.7 )  C*h.  D.  1  ;  51  L,  J.,  Ch.  113 ;  45  L.  T.  485  ;  30 
^vr.  B.  251— C.  A. 

X  vendor  sold  land  as  freehold,  received  the 
p-ji-chase-money,  and  conveyed  the  land  as  free- 
liold.  Afterwards  the  purchaser,  for  the  first 
time,  discovered  that  the  property  was  really 
copyhold.  The  vendor  alleged  that  he  made  the 
representation  believing  it  to  be  true; — Held, 
that,  assuming  that  he  had  made  the  represen- 
tation bon&  fide,  the  vendor  had  committed  a 
legal  fraud  ;  that  the  sale  must  be  set  aside  and 
the  purchase-money  repaid  with  interest ;  and 
that  the  vendor  must  pay  all  the  expenses  which 
the  purchaser  had  incurred  in  consequence  of 
the  purchase.  Hart  v.  Sioaitie,  7  Ch.  D.  42 ; 
47  L.  J.,  Ch.  5  ;  37  L.  T.  376  ;  26  W.  R.  30. 

"When  a  vendor,  having  reason  to  believe  that 
part  at  least  of  his  property  was  copyhold,  sold 
and  conveyed  the  same  to  a  purchaser  as  free- 
hold, there  being  nothing  on  the  abstract  to 
shew  that  any  part  was  copyhold,  and  the  pro- 
perty turned  out  to  be  all  copyhold : — Held, 
that  the  purchaser  was  entitled  to  have  the  sale 
S3t  aside  and  the  purchase-money  repaid,  with 
interest  after  the  rate  of  4/.  per  cent,  per  annum, 


^^    -fas  not  to  observe  the  fraud.    Redgrave  y.  Hurd, 
supra. 

If  a  defendant  has  made  a  material  represen- 
tation to  induce  a  person  to  enter  into  a  contract, 
and  the  plaintiff  has  entered  into  the  contract, 
it  is  not  sufficient,  in  order  to  uphold  the  contract 
against  the  plaintiff  in  an  action  for  rescission, 
that  he  does  not  prove  that  he  entered  into  it 
relying  on  the  representation,  but  the  defendant 
must  shew  that  the  plaintiff  abandoned  snch 
reliance,  either  by  having  knowledge  contrary 
to  the  representation,  or  by  his  explicit  state- 
ment that  he  did  not  rely  on  such  representa- 
tion. In  the  absence  of  such  evidence  the  in- 
ference remains  that  the  plaintiff  did  rely  on 
the  representation.  Attwood  v.  Small  (6  CI.  & 
F.  232)  explained.    lb. 

Where  representations  are  made  of  the  nature 
and  character  of  property  offered  for  sale,  affect- 
ing its  value,  and  those  representations  turn  out 
to  be  false  to  the  knowledge  of  the  party  making 
them,  a  foundation  is  laid  for  an  action  for  dam- 
ages for  the  deceit,  and  for  a  suit  in  equity  to 
set  aside  the  contract  of  sale.  Attwood  v.  Small, 
6  C.  &  F.  232. 

If  a  purchaser,  choosing  to  judge  for  himself, 
does  not  avail  himself  of  the  knowledge,  or 
means  of  knowledge,  open  to  him  or  to  his 
agents,  he  cannot  be  heard  to  say  he  was  de- 
ceived by  the  vendor's  representations,  the  rule 
being,  caveat  emptor,  and  the  knowledge  of  his 
agents  being  as  binding  on  him  as  his  own 
knowledge.    lb. 


Sepresentations  of  Vendee.] — When  a  vendor, 
ignorant  of  the  real  value  of  an  estate,  sells  it 
at  a  loss  on  the  faith  of  what  the  purchaser 
represents  to  him  that  it  is  worth,  the  sale  will 
be  set  aside,  and  that  irrespective  of  any  fidu- 
ciary relation,  fraud  or  other  concealment  in  the 
transaction  between  the  parties.  Haggarih  v. 
Wearing,  12  L.  R.,  Eq.  520  ;  40  L.  J.,  Ch.  577  : 
24  L.  T.  825  ;  20  W,  R.  11. 

Aisertion  of  Oood  Title.] — The  mere  assertion 
by  a  vendor  that  he  has  a  good  title,  on  the  faith 
of  which  the  purchaser  relies  without  investi- 
gating the  title,  is  not  necessarily  such  a  mis- 
representation as  will  preclude  the  vendor  from 
enforcing  the  contract.  Hume  v.  Pocoek,  1 
L.  R.,  Ch.  379  ;  35  L.  J.,  Ch.  731  ;  12  Jur.,  N.  S. 
445  ;  14  L.  T.  386  ;  14  W.  R.  681. 

Representations  which  a  purchaser  has  chosen 
to  accept  from  the  vendor's  agent  on  the  subject 
of  the  vendor's  title,  and  which  turn  out,  in  feict, 
but  not  when  made,  to  have  been  known  by  the 
agent  to  be  untrue,  do  not  amount  to  such  fraud 
as  absolves  a  purchaser  from  his  contract,    lb. 

In  an  action  upon  a  contract  to  purchase 
leasehold  premises  sold  by  auction  on  the-  terms 
of  a  prospectus  overstating  the  rental,  such  false 
statement,  even  notwithstanding  the  usual  pro- 
vision against  errors  of  description,  will  vitiate 
the  contract,  either  under  a  plea  of  fraud  or  & 


885     VENDOU  AND   VVRCHAS^U— Enforcement  and  Rescission.     3ft6 


traveTSG  of  readiness  and  willingness,  and  the 
latter  plea,  if  necessary,  will  be  allowed  at  the 
trial.     Wood  V.  Keep,  1  F.  &  F.  331. 

Agreement  to  make  **  good  Marketable  Title  " 
— Knowledge  of  Pnrehaeer — ^Admission  of  Eri- 

denoe.] — T.  agreed  to  sell  to  C.  certain  freehold 
houses,  and  to  make  a  good  marketable  title. 
On  investigation  of  the  title  it  appeared  that  the 
houses  were  part  of  a  property  which  had  been 
sold  by  a  building  society  in  lots,  subject  to 
stringent  restrictive  covenants,  which  were  ad- 
mitted to  make  the  title  not  a  marketable  one. 
T.  having  declined  to  procure  a  release  of  the 
covenants,  C.  brought  an  action  to  recover  back 
his  deposit.  T.  adduced  evidence  that  C.  knew 
of  the  restrictions  at  the  time  of  the  contract, 
and  the  jury  found  that  he  did  : — Held,  that 
this  evidence  could  not  be  admitted  to  modify 
the  terms  of  the  express  contract,  and  that  the 
plaintiff  was  entitled  to  recover.  Farehrother 
V.  Oihiton  (1  De  G.  &  J.  602)  and  Lcyland  v. 
Illingworth  (2  De  G.,  F.  &  J.  248)  distinguished. 
Cato  V.  Thompson,  9  Q.  B.  D.  616  ;  47  L.  T.  491 
— C.  A. 

Xitrepresentation  by  Agent] — To  set  aside  a 
purchase,  perfected  by  conveyance  and  payment 
of  the  purchase-money,  for  fraudulent  conceal- 
ment by  the  vendor  of  a  defect  in  the  title, 
where  there  was  no  warranty  or  statement  that 
there  was  no  defect,  proof  of  concealment  by 
the  vendor's  agent  is  not  sufficient ;  there  must 
be  proof  of  a  direct  personal  knowledge  and  con-' 
cealment  by  the  principal.  Wilde  v.  Oihton,  1 
H.  L.  Gas.  605  ;  12  Jur.  627. 

A  purchaser  of  an  estate,  having  made  no  in- 
quiry respecting  the  title  from  an  agent  for  the 
sale,  is  not  entitled  to  any  relief  for  non-com- 
munication of  any  defect  by  him.    lb. 

Constructive  knowledge  of  an  agent,  or  know- 
ledge acquired  by  him  otherwise  than  as  an 
agent  for  the  sale,  of  a  fact,  the  non-communi- 
cation of  which  is  made  the  ground  of  relief 
against  the  purchase,  does  not  at  all  affect  the 
contract.    lb. 

See  also  mtpra,  CONDITIONS  OP  SALE. 

b.  Kiatake. 

Effect  of— Bight  to  Belief.]— In  1866,  A.  pur- 
chased  a  house  for  residence  and  grounds  from  B. 
The  conveyance  was  prepared  by  the  purchaser's 
solicitor,  but  by  a  mistake  the  minerals  under  the 
house  were  excepted  from  it.  The  purchaser 
entered  into  possession,  and  expended  money  in 
repairs  and  improvements ;  the  vendor  afterwards 
discovered  the  mistake,  and  attempted  to  deal 
with  the  minerals  ;  thereupon,  five  years  after  the 
purchase,  the  purchaser  filed  a  bill  against  him, 
praying  for  specific  performance  of  the  original 
agreement,  and  to  have  the  conveyance  recti- 
fied ;  the  vendor  had  died,  and  the  suit  had  been 
renewed  against  his  legal  personal  representa- 
tive : — Held,  that  she  must  have  the  option 
either  of  having  the  conveyance  rectifiai  or 
having?  the  whole  purchase  set  aside,  she  repay- 
ing the  purchase-money,  with  interest  at  4  per 
cent,  per  annum,  and  all  sums  expended  by  the 
purchaser  in  repairs  and  permanent  improve- 
ments, and  he  being  charged  with  an  occupation 
rent.  Bloomer  v.  Spittle,  13  L.  R.,  Eq.  427 ; 
41  L.  J.,  Ch.  369  ;  26  L.  T.  272  ;  20  W.  R.  435. 
A  person  purchased  at  a  sale  by  auction,  for 
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2,600/.,  property  which  was  described  in  the 
particulars  of  sale  as  an  '*  immediate  reversion  in 
fee  simple.**  Shortly  after  signing  the  contract 
he  discovered  that  by  the  conditions  of  sale, 
which  were  produced  for  the  first  time  and  read 
aloud  by  the  vendor's  agent  at  the  commence- 
ment of  the  sale,  but  which  the  purchaser  was 
prevented  by  deafness  from  hearing  distinctly, 
the  purchaser  was  to  take  the  property,  subject 
to  tne  obligation  of  paying  off  mortgages  for 
2,500Z.,  in  addition  to  his  purchase-money,  the 
real  value  of  the  reversion  being  considerably 
under  5,000/. : — Held,  that  the  purchaser  was 
entitled  to  have  the  contract  rescinded  on  the 
ground  of  common  mistake,  and  of  misdescrip- 
tion in  the  particulars  ;  and  that  he  was  also 
entitled  to  have  the  deposit  which  he  had  paid 
returned,  with  interest  at  4  per  cent.,  and,  until 
payment,  to  a  lien  for  the  amount  on  the  vendor's 
interest  in  the  property.  Torrance  v.  Bolton, 
14  L.  R.,  Eq.  124  ;  41  L.  J.,  Ch.  643 ;  27  L.  T. 
19  ;  20  W.  R.  718.  Affirmed,  8  L.  R.,  Ch.  118  ; 
42  L.  J.,  Ch.  177  ;  27  L.  T.  738  ;  21  W.  R.  134. 

Semble,  that  the  court  will,  even  in  the  case  of 
a  completed  contract,  give  relief  against  a 
common  mistake  on  the  ground  of  fraud.  Jones 
V.  Clifford,  3  Ch.  D.  779  ;  45  L.  J.,  Ch.  809  ;  36 
L.  T.  937  ;  29  W,  R.  979. 

Coste.] — In  an  ordinary  case  where  the  pur- 
chaser's carelessness  has  contributed  to  the  mis- 
take, he  is  not  entitled  to  the  costs  of  his  suit,  but 
where  before  suit,  he  had  offered  to  pay  the  costs 
of  the  sale  on  having  the  contract  rescinded,  he 
was  held  to  be.  entitled  to  them.  Torrance  v. 
Bolton,  sftipra, 

o.  Other  Oiron m atanoes. 

Bisolosnre  of  Equitable  Mortgage  after  Beqni- 
sitions.] — At  a  sale  by  auction  of  leasehold 
property  by  a  mortgagee  under  a  power,  one 
condition  of  sale  was  that  within  the  time 
limited  from  the  delivery  of  the  abstract  the 
purchaser  should  send  to  the  vendor's  solicitors 
his  requisitions  on  the  title  or  evidence,  and  in 
default  of  any  he  should  be  deemed  to  have 
accepted  the  title,  and  for  the  purpose  of  requisi- 
tions the  abstract  was  to  be  deem^  to  be  perfect 
if  it  supplied  the  information  suggesting  the 
same,  and  if  the  purchaser  should  insist  on  any 
requisition  which  the  vendor  should  be  unable 
or  should  decline  to  comply  with,  he  should  be 
at  liberty  to  rescind  the  contract.  An  abstract 
was  delivered,  but  it  did  not  shew  the  real  state 
of  (the  title.  After  requisitions  were  sent  and 
replies  received,  the '  purchaser's  solicitors  were 
informed  by  mortgagees  that  the  property  had 
been  mortgaged  by  deposit  of  an  underlease  to 
them.  The  vendor,  who  was  not  aware  of  the 
mortgage,  was  required  to  pay  the  amount  due 
to  the  mortgagee,  but  his  reply  was  that  he  was 
unable  and  unwilling  to  satisfy  the  claim,  and 
that  he  would  rescind  the  contract.  The  pur- 
chasers insisted  on  the  mortgage  being  dis- 
charged ;  and  upon  a  summons  under  the  Vendor 
and  Purchaser  Act,  1874,  a  declaration  was  made 
that  the  vendor  was  not  entitled  under  the  con- 
dition and  circumstances  to  rescind.  Jackson 
and  OaUliott,  In  re,  14  Ch.  D.  851  ;  49  L.  J., 
Ch.  523  ;  41  L.  T.  719  ;  28  W.  R.  794. 

Kon-Complianoe  with  Beqnisitioiui.] — The  cor  • 
ditions  of  sale  of  real  estate  provided  that  the 
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purchase,  on  the  ground  of  defective  title,  must 
be  paid  by  the  applicant.  Oshorn  v.  Oshorn,  18 
W.  R.  421. 

Where  no  direction  as  to  costs  was  given  in 
the  original  decree  in  certain  suits  for  the  specific 
performance  of  a  contract,  the  purchasers  being 
held  entitled  to  a  considerable  abatement,  the 
vendors  were  ordered  to  pay  the  costs  of  the  suit, 
and  were  not  relieved  on  the  hearing  on  further 
consideration  from  payment  of  any  part  of  the 
costs  on  account  of  the  failure  of  the  purchasers 
as  to  parts  of  their  case  on  the  original  hearing. 
Powvll  V.  Elliott,  10  L.  R.,  Ch.  424 ;  33  L.  T. 
110;  23  W.  R.  777. 

2.  Rescission  of  Contract. 
a.  Fraud  and  Misrepresentation. 

EfBoot  of.] — Tn  the  absence  of  fraud,  the  court 
will  not  entertain  an  application  for  the  rescis- 
sion or  cancellation  of  an  agreement  in  writing 
relating  to  land,  although  incapable  of  being 
performed.  Xoble  v.  Edwardes,  5  Ch.  D.  378 ; 
36  L.  T.  312. 

There  is  no  general  rule  that  actual  fraud  is 
necessary  to  induce  a  court  of  equity  to  rescind 
a  contract  for  sale.  The  court  acts  on  the  same 
principle  in  rescinding  contracts  for  sale  as  in 
setting  aside  other  contracts  and  dealings  which 
it  considers  unconscientious.  Torrance  v.  Bolton, 
8  L.  R.,  Ch.  118 ;  42  L.  J.,  Ch.  177  ;  27  L.  T. 
738  ;  21  W.  R.  134. 

The  purchaser  of  an  estate  cannot  recover 
back  his  purchase-money  on  the  ground  of  a 
concealment  of  a  defect  in  the  title  by  the 
vendor,  without  proving  that  such  concealment 
was  fraudulent;  and  the  question  of  fraud  is 
properly  one  for  the  jury.  Early  v.  Garrett, 
4  M.  &  R.  687  ;  9  B  &  C.  928. 

Knowledge  of  Falsity  at  Time  of  making,  not 
Essential.] — It  is  not  now  necessary,  in  order  to 
set  aside  a  contract,  to  prove  that  the  person 
who  obtained  it  by  material  false  representation 
knew  at  the  time  the  representation  was  made 
that  it  was  false,  or  even  made  it  recklessly  and 
without  care. — Judgment  of  Lord  Cairns,  L.  J., 
i:i  Reese  River  Silver  Mining  Company,  In  re 
(2  L.  R.,  Ch.  604)  approved.  Redgrave  v.  Hurd, 
20  Ch.  D.  1  ;  51  L.  J.,  Ch.  113  ;  45  L.  T.  485  ;  30 
W.  R.  251— C.  A. 

A  vendor  sold  land  as  freehold,  received  the 
purchase-money,  and  conveyed  the  land  as  free- 
hold. Afterwards  the  purchaser,  for  the  first 
time,  discovered  that  the  property  was  really 
copyhold.  The  vendor  alleged  that  he  made  the 
representation  believing  it  to  be  true; — Held, 
that,  assuming  that  he  had  made  the  represen- 
tation bona  fide,  the  vendor  had  committed  a 
legal  fraud  ;  that  the  sale  must  be  set  aside  and 
the  purchase-money  repaid  with  interest ;  and 
that  the  vendor  must  pay  all  the  expenses  which 
the  purchaser  had  incurred  in  consequence  of 
the  purchase.  Hart  v.  Swaine,  7  Ch.  D.  42 ; 
47  L.  J.,  Ch.  5  ;  37  L.  T.  376  ;  26  W.  R.  30. 

When  a  vendor,  having  reason  to  believe  that 
part  at  least  of  his  property  was  copyhold,  sold 
and  conveyed  the  same  to  a  purchaser  as  free- 
hold, there  being  nothing  on  the  abstract  to 
shew  that  any  part  was  copyhold,  and  the  pro- 
perty turned  out  to  be  all  copyhold : — Held, 
that  the  purchaser  was  entitled  to  have  the  sale 
sot  aside  and  the  purchase-money  repaid,  with 
interest  after  the  rate  of  4/.  per  ccnt^  per  annum. 


with  the  costs  attending  his  purchase,  but  was 
not  entitled  to  damages  in  respect  of  expenses 
to  which  he  had  gone  with  the  view  of  selling 
the  property  again.    lb. 

Inquiry  by  Plaintiit] — It  is  no  defence  to  an 
action  for  rescission  of  a  contract  on  the  ground 
of  fraud,  that  the  plaintiff  inquired  to  a  certain 
extent  whether  the  representation  made  to  him 
was  true,  but  did  it  so  carelessly  and  inefficiently 
as  not  to  observe  the  fraud.  Redgrave  v.  Hurd, 
supra. 

It  a  defendant  has  made  a  material  represen- 
tation to  induce  a  person  to  enter  into  a  contract, 
and  the  plaintiff  has  entered  into  the  contract, 
it  is  not  sufficient,  in  oider  to  uphold  the  contract 
against  the  plaintiff  in  an  action  for  rescission, 
that  he  does  not  prove  that  he  entered  into  it 
relying  on  the  representation,  but  the  defendant 
must  shew  that  the  plaintiff  abandoned  such 
reliance,  either  by  having  knowledge  contrary 
to  the  representation,  or  by  his  explicit  state- 
ment that  he  did  not  rely  on  such  representa- 
tion. In  the  absence  of  such  evidence  the  in- 
ference remains  that  the  plaintiff  did  rely  on 
the  representation.  Atttoood  v.  Small  (6  CI.  & 
F.  232)  explamed.    Ih, 

Where  representations  are  made  of  the  nature 
and  character  of  property  offered  for  sale,  affect- 
ing its  value,  and  those  representations  turn  out 
to  be  false  to  the  knowledge  of  the  party  making 
them,  a  foundation  is  laid  for  an  action  for  dam- 
ages for  the  deceit,  and  for  a  suit  in  equity  to 
set  aside  the  contract  of  sale.  Atttoood  v.  Small, 
6  C.  &  F.  232. 

If  a  purchaser,  choosing  to  judge  for  himself, 
does  not  avail  himself  of  the  knowledge,  or 
means  of  knowledge,  open  to  him  or  to  his 
agents,  he  cannot  be  heard  to  say  he  was  de- 
ceived by  the  vendor's  representations,  the  rule 
being,  caveat  emptor,  and  the  knowledge  of  his 
agents  being  as  binding  on  him  as  his  own 
knowledge.    lb, 

Sepreeentationi  of  Vendee.] — When  a  vendor, 
ignorant  of  the  real  value  of  an  estate,  sells  it 
at  a  loss  on  the  faith  of  what  the  purchaser 
represents  to  him  that  it  is  worth,  the  sale  will 
be  set  aside,  and  that  irrespective  of  any  fidu- 
ciary relation,  fraud  or  other  concealment  in  the 
transaction  between  the  parties.  HaggaHh  v. 
Wearing,  12  L.  R.,  Bq.  520  ;  40  L.  J.,  Ch.  577  ; 
24  L.  T.  825  ;  20  W.  R.  11. 

Aesertion  of  Oood  Title.] — ^The  mere  assertion 
by  a  vendor  that  he  has  a  good  title,  on  the  faith 
of  which  the  purchaser  relies  without  investi- 
gating the  title,  is  not  necessarily  such  a  mis- 
representation as  will  preclude  the  vendor  from 
enforcing  the  contract.  Hum-e  v.  Poeock,  1 
L.  R.,  Ch.  379  ;  35  L.  J.,  Ch.  731  ;  12  Jnr.,  N.  S. 
445  ;  14  L.  T.  386  ;  14  W.  R.  681. 

Representations  which  a  purchaser  has  chosen 
to  accept  from  the  vendor's  agent  on  the  subject 
of  the  vendor's  title,  and  which  turn  out,  in  feet, 
but  not  when  made,  to  have  been  known  by  the 
agent  to  be  untrue,  do  not  amount  to  such  fraud 
as  absolves  a  purchaser  from  his  contract.    lb. 

In  an  action  upon  a  contract  to  purchase 
leasehold  premises  sold  by  auction  on  the  tenns 
of  a  prospectus  overstating  the  rental,  such  false 
statement,  even  notwithstanding  the  usual  pro- 
vision against  errors  of  description,  will  vitiate 
the  contract,  either  under  a  plea  of  fraud  or  a 
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traverse  of  readiness  and  willingness,  and  the 
latter  plea,  if  necessary,  will  be  allowed  at  the 
trial.     Wood  v.  Keep,  1  F.  &  F.  331. 

Agreement  to  make  **  good  Xarketable  Title  " 
— Knowledge  of  Pnrehaaer — ^Admiiiion  of  Svi- 
denee.] — ^T.  agreed  to  sell  to  C.  certain  freehold 
houses,  and  to  make  a  good  marketable  title. 
On  investigation  of  the  title  it  appeared  that  the 
houses  were  part  of  a  property  which  had  been 
sold  by  a  building  society  in  lots,  subject  to 
stringent  restrictive  covenants,  which  were  ad- 
mitteid  to  make  the  title  not  a  marketable  one. 
T.  having  declined  to  procure  a  release  of  the 
covenants,  C.  brought  an  action  to  recover  back 
his  deposit.  T.  adduced  evidence  that  C.  knew 
of  the  restrictions  at  the  time  of  the  contract, 
and  the  jury  found  that  he  did  : — Held,  that 
this  evidence  could  not  be  admitted  to  modify 
the  terms  of  the  express  contract,  and  that  the 
plaintiff  was  entitled  to  recover.  Farehrotlnfr 
V.  Oihiton  (1  De  G.  &  J.  602)  and  Leyland  v. 
Illingworth  (2  DeG.,F.  &J.  248)  distinguished. 
Olio  V.  Thompson,  9  Q.  B.  D.  616 ;  47  L.  T.  491 
— C.  A. 

XiBrepreientatioii  by  Agent.] — To  set  aside  a 
purchase,  perfected  by  conveyance  and  payment 
of  the  purchase-money,  for  fraudulent  conceal- 
ment bv  the  vendor  of  a  defect  in  the  title, 
where  there  was  no  warranty  or  statement  that 
there  was  no  defect,  proof  of  concealment  by 
the  vendor*8  agent  is  not  sufficient ;  there  must 
be  proof  of  a  direct  personal  knowledge  and  con-' 
cealment  by  the  principal.  Wilde  v.  Cribson,  1 
H.  L.  Cas,  605  ;  12  Jur.  527. 

A  purchaser  of  an  estate,  having  made  no  in- 
quiry respecting  the  title  f]'om  an  agent  for  the 
sale,  is  not  entitled  to  any  relief  for  non-com- 
munication of  any  defect  by  him.    lb. 

Constructive  knowledge  of  an  agent,  or  know- 
ledge acquired  by  him  otherwise  than  as  an 
agent  for  the  sale,  of  a  fact,  the  non-communi- 
cation of  which  is  made  the  ground  of  relief 
against  the  purchase,  does  not  at  all  affect  the 
contract.    lb. 

See  aUo  tvpra,  CONDITIONS  OP  SALE. 

b.  Kistake. 

Effect  of— Bight  to  Belief.]— In  1866,  A.  pur- 
chased  a  house  for  residence  and  grounds  from  B. 
The  conveyance  was  prepared  by  the  purchaser's 
solicitor,  but  by  a  mistake  the  minerals  under  the 
house  were  excepted  from  it.  The  purchaser 
entered  into  possession,  and  expended  money  in 
repairs  and  improvements ;  the  vendor  afterwards 
discovered  the  mistake,  and  attempted  to  deal 
with  the  minerals ;  thereupon,  five  years  after  the 
purchase,  the  purchaser  filed  a  bill  against  him, 
praying  for  specific  performance  of  tiie  original 
agreement,  and  to  have  the  conveyance  recti- 
fied ;  the  vendor  had  died,  and  the  suit  had  been 
renewed  against  his  legal  personal  representa- 
tive : — Held,  that  she  must  have  the  option 
either  of  having  the  conveyance  rectified  or 
having  the  whole  purchase  set  aside,  she  repay- 
ing the  purchase-money,  with  interest  at  4  per 
cent,  per  annum,  and  all  sums  expended  by  the 
purchaser  in  repairs  and  permanent  improve- 
ments, and  he  being  charged  with  an  occupation 
rent.  Bloomer  v.  Spittle,  1.3  L.  R.,  Bq.  427 ; 
41  L.  J.,  Ch.  369  ;  26  L.  T.  272  ;  20  W.  R.  435. 

A  person  purchased  at  a  sale  by  auction,  for 
VOL,  vi;. 


2,600^.,  property  which  was  described  in  the 
particulars  of  sale  as  an  "  immediate  reversion  in 
fee  simple."  Shortly  after  signing  the  contract 
he  discovered  that  by  the  conditions  of  sale, 
which  were  produced  for  the  first  time  and  read 
aloud  by  the  vendor's  agent  at  the  commence- 
ment of  the  sale,  but  which  the  purchaser  was 
prevented  by  deafness  from  hearing  distinctly, 
the  purchaser  was  to  take  the  property,  subject 
to  tne  obligation  of  paying  off  mortgages  for 
2,500Z.,  in  addition  to  his  purchase-money,  the 
real  value  of  the  reversion  being  considerably 
under  5,000^. : — Held,  that  the  purchaser  was 
entitled  to  have  the  contract  rescinded  on  the 
ground  of  common  mistake,  and  of  misdescrip- 
tion in  the  particulars  ;  and  that  he  was  also 
entitled  to  have  the  deposit  which  he  had  paid 
returned,  with  interest  at  4  per  cent.,  and,  until 
payment,  to  a  lien  for  the  amount  on  the  vendor's 
interest  in  the  property.  Torrance  v.  Bolton, 
14  L.  R.,  Eq.  124  ;  41  L.  J.,  Ch.  643 ;  27  L.  T. 
19  ;  20  W.  R.  718.  Affirmed,  8  L.  R.,  Ch.  118  ; 
42  L.  J.,  Ch.  177  ;  27  L.  T.  738  ;  21  W.  R.  134. 

Semble,  that  the  court  will,  even  in  the  case  of 
a  completed  contract,  give  relief  against  a 
common  mistake  on  the  ground  of  fraud.  Jones 
V.  Clifford,  3  Ch.  D.  779 ;  45  L.  J.,  Ch.  809  ;  35 
L.  T.  937  ;  29  W.  R.  979. 

Coste.] — In  an  ordinary  case  where  the  pur- 
chaser's carelessness  has  contributed  to  the  mis- 
take, he  is  not  entitled  to  the  costs  of  his  suit,  but 
where  before  suit,  he  had  offered  to  pay  the  costs 
of  the  sale  on  having  the  contract  rescinded,  he 
was  held  to  be  entitled  to  them.  Torrance  v. 
Bolton,  svpra, 

o.  Other  OiroumBtanoes. 

BiMlosiire  of  Equitable  Mortgage  after  Beqni- 
litions.] — At  a  sale  by  auction  of  leasehold 
property  by  a  mortgagee  under  a  power,  one 
condition  of  sale  was  that  within  the  time 
limited  from  the  delivery  of  the  abstract  the 
purchaser  should  send  to  the  vendor's  solicitors 
his  requisitions  on  the  title  or  evidence,  and  in 
default  of  any  he  should  be  deemed  to  have 
accepted  the  title,  and  for  the  purpose  of  requisi- 
tions the  abstract  was  to  be  deemed  to  be  perfect 
if  it  supplied  the  information  suggesting  the 
same,  and  if  the  purchaser  should  insist  on  any 
requisition  which  the  vendor  should  be  unable 
or  should  decline  to  comply  with,  he  should  be 
at  liberty  to  rescind  the  contract.  An  abstract 
was  delivered,  but  it  did  not  shew  the  real  state 
of  ithe  title.  After  requisitions  were  sent  and 
replies  received,  the  purchaser's  solicityors  were 
informed  by  mortgagees  that  the  property  had 
been  mortgaged  by  deposit  of  an  underlease  to 
them.  The  vendor,  who  was  not  aware  of  the 
mortgage,  was  required  to  pay  the  amount  due 
to  the  mortgagee,  but  his  reply  was  that  he  was 
unable  and  unwilling  to  satisfy  the  claim,  and 
that  he  would  rescind  the  contract.  The  pur- 
chasers insisted  on  the  mortgage  being  dis- 
charged ;  and  upon  a  summons  under  the  Vendor 
and  Purchaser  Act,  1874,  a  declaration  was  made 
that  the  vendor  was  not  entitled  under  the  con- 
dition and  circumstances  to  rescind.  Jackson 
and  Oahshott,  In  re,  14  Ch.  D.  851  ;  49  L.  J., 
Ch.  623  ;  41  L.  T.  719  ;  28  W.  R.  794. 

Non-Compliaaoe  with  Beqniaitioiui.] — The  cor. 
ditions  of  sale  of  real  estate  provided  that  the 
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vendors  were  to  furnish  an  abstract  within 
seven  days  from  the  sale,  and  the  purchaser  was 
to  make  his  objections  and  requisitions  (if  any) 
within  twenty-one  days,  and  in  case  the  pur- 
chaser should  make  any  objection  or  requisition 
which  the  vendors  should  be  unable  or  unwilling 
to  answer  or  comply  with,  the  vendors  should 
have  the  option  of  rescinding  the  contract : — 
Held,  that  the  option  of  rescinding  might  be 
exercised  upon  any  objection  or  requisition  made 
by  the  purchajser,  although  the  materials  for  it 
were  not  disclosed  by  the  al)stract,  but  were 
kept  back  by  the  vendors  advisedly,  but  under  a 
bon&  fide  belief  that  they  did  not  affect  the 
title.  Gray  v.  Fowler,  8  L.  R.,  Ex.  249  ;  42 
L.  J.  Ex,  161  ;  29  L.  T.  297 ;  21  W.  R.  916— 
Ex.  Ch. 

To  a  count,  in  an  action  by  purchaser  against 
vendor,  for  the  breach  of  an  agreement  for  the 
sale  of  land,  he  pleaded — first,  a  traverse  ;  and 
secondly,  that  the  agreement  was  made  subject 
to  a  condition  that,  if  the  purchaser  should 
insist  on  any  objection  or  requisition  which  the 
vendor  should  be  unable  or  unwilling  to  remove, 
the  vendor  should  be  at  liberty,  notwithstanding 
an^  negotiation  or  litigation  in  respect  of  such 
objection,  or  attempt  to  comply  therewith,  by 
notice  in  writing  to  annul  the  sale,  and  that,  in 
such  case,  the  purchaser  should  be  entitled  to 
the  return  of  his  deposit  without  interest,  and  to 
no  farther  damages ;  averring  that  the  vendor, 
being  unable  to  remove  certain  objections,  duly 
annulled  the  sale,  according  to  the  condition,  and 
repaid  the  deposit.  The  agreement  for  sale' 
proved  by  the  plaintiff  was  subject  to  such 
condition : — Held,  first,  that  there  was  no 
variance  between  the  contract  as  declared  on 
and  as  proved.  Xer  v,  Orowe^  7  Ir.  R.,  C.  L. 
181. 

Held,  secondly,  that  under  the  condition,  a 
notice  to  annul  the  sale  should  be  served  within 
a  reasonable  time.    Ih, 

Held,  thirdly,  that,  upon  an  issue  whether 
the  plea  relying  upon  the  condition  was  true 
in  substance  and  in  fact,  the  question 
whether  the  notice  to  annul  the  sale  was 
served  within  a  reasonable  time  was  properly 
submitted  to  the  jury,  and  that,  in  order  to  raise 
such  a  question,  a  replication  was  unnecessary. 
Jh. 

Title  inbjeot  to  Approval  of  Solioitor.] — A 

sale  of  a  leasehold  house  was  subject  to  approval 
of  the  purchaser's  solicitor.  The  house  and 
another  were  included  in  one  lease,  at  one  rent, 
and  subject  to  restrictive  covenants  as  to  the 
whole: — Held,  that  (the  vendor  not  having 
proved  that  he  could  obtain  an  apportionment  of 
the  rent  and  covenants)  the  purchaser  could  re- 
scind. Hudson  V.  Bucky  7  Ch.  D.  683 ;  47 
L.  J.,  Ch.  227  :  38  L.  T.  56  ;  26  W.  R.  190. 

Inadequate  or  Exoee sive  Price.  ] — ^By  a  contract 
in  writing,  dated  the  3rd  of  September,  1873,  E. 
agreed  to  purchase  freehold  finnB  from  N.  for 
33,000/.,  subject  to  the  title  being  accepted  by  his 
solicitor.  The  purchase-money  was  to  be  paid  on 
the  29th  of  September,  1873,  on  which  day  it  was 
presumed  that  the  contract  would  be  completed 
and  possession  given ;  but  in  the  event  of  the 
purchase  not  being  completed  on  that  day,  the 
purchaser  was  to  pay  interest  up  to  such  reason- 
able time  as  might  be  agreed  upon  by  his  solici- 
tor.   When  the  title  was  produced,  it  appeared 


that  N.  was  not  the  legal  owner  of  the  land,  but 
had  agreed  to  purchase  the  same  from  the  trus- 
tees of  a  settlement  for  21,000/.,  by  a  contract 
which  was  not  completed  till  after  the  29th  of 
September,  1873.  E.  took  the  objection  that  it 
appeared  on  the  face  of  the  title  that  the  trustees 
had  sold  the  estate  to  N.  for  a  grossly  inadequate 
price.  N.  proved  that  the  trustees  had  had  a 
fair  valuation  made  of  the  land  before  offering  it 
to  him,  but,  notwithstanding,  on  the  29ch  of 
September,  E.  wrote  to  N.  stating  that  he  con- 
sidered the  objection  fatal,  and  that  he  rescinded 
the  contract.  N.  then  obtained  a  conveyance 
from  the  trustees,  and  resold  the  estate  for 
25,000/.  to  a  stranger,  and  in  August,  1875, 
brought  an  action  against  E.  to  recover  the  dif- 
ference of  price  by  way  of  damages  for  breach  of 
the  contract.  E.  filed  a  bill  against  N.  to  restrain 
the  action,  and  to  obtain  a  declaration  that  the 
contract  was  rescinded  : — Held,  first,  that  the 
bill  to  obtain  a  declaration  of  the  rescission  of  the 
contract  could  not  be  maintained,  and  that  £.*s 
bill  must  therefore  be  dismissed.  Noble  v.  Ikl- 
warden,  Edwardes  v.  Nohle,  6  Ch.  D.  378 ;  36 
L.  T.  312.  See  8.  C.  in  C.  A.,  5  Ch.  D.  378  ;  37 
L.  T.  7. 

Held,  secondly,  that  the  apparently  inadequate 
price  at  which  the  estate  was  sold  by  the  trustees 
was  not  a  fatal  objection  to  the  title,  and,  there- 
fore, that  E.  had  no  right  to  rescind  the  con- 
tract,   lb. 

Held,  thirdly,  that  N.  had  a  right  to  re-sell 
the  estate  and  claim  the  difference  by  way  of 
damages  against  E.,  there  being  no  distinction 
in  this  respect  between  a  sale  of  chattels  and  of 
land.     lb. 

A  party  who,  under  a  misapprehension  of  his 
legal  rights,  parts  with  his  property  for  a  bon& 
fide  and  valuable,  but  not  an  adequate,  con- 
sideration, cannot  have  the  transaction  set  aside  on 
the  mere  ground  of  mistake.  Marshall  v.  CoUett, 
1  Y.  &  C.  232. 

Inadequacy  of  value  is  not  in  itself  sufficient 
to  set  aside  a  contract.  Griffith  v.  Spratley,  1 
Cox,  383. 

Where  a  purchaser,  after  viewing  a  farm,  and 
being  informed  of  the  rent  at  which  it  was  let, 
agreed  to  buy  at  5,000/. : — Held,  that  the  differ- 
ence between  this  price  and  3,500/.,  which  the 
court  considered  to  be  the  value  of  the  property, 
was  not  so  great  as  to  shock  the  conscience  and 
thus  constitute  of  itself  a  defence,  on  the  ground 
of  exorbitancy,  to  a  suit  for  specific  performance. 
Abbott  V.  Sworder,  4  De  Q.  &  S.  448. 

A  purchase  of  a  contingent  reversionary  in- 
terest was  set  aside  chiefly  on  the  ground  of 
inadequacy  of  value,  the  consideration  being  an 
annuity  for  the  life  of  vendor,  whose  life  was  a 
bad  life,  and  was  better  known  to  the  purchaser 
than  to  the  vendor  to  be  such.  Davies  v.  Cooper, 
5  Mylne  &  C.  270. 


Sale  of  Beveriionary  Interest.] — A  sale 


of  a  reversionary  interest  by  a  young  man  of 
full  age  for  a  substantial  purpose  stands  on  the 
same  footing  as  other  contracts,  and  cannot  be 
set  aside  on  the  ground  of  mere  inadequacy  of 
coiisideration.  Jvdd  v.  Green,  45  L.  J.,  Ch, 
108^33  L.  T.  597. 

The  i^aintiff  was  entitled  on  the  death  of  his 
father,  w!)0  was  sixty-one  years  old,  to  500/..  to 
be  raised  by^^  charge  upon  an  estate  which  had 
been  purchas^  by  the  defendant.  About  five 
weeks  before  thXP^^^^^i^  attained  his  majority 
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his  father  suggested  to  the  defendant  that  he 
shoald  purchase  the  plaintiff's  reversionary  in- 
terest. The  plaintiff  was  at  that  time  entirely 
without  funds,  and  desired  an  advance  to  enable 
him  to  pursue  the  study  of  medicine.  The  nego- 
tiations lasted  for  more  than  a  month,  and  it  was 
finally  arranged  that  the  defendant  should  pur- 
chase the  reversion  for  326Z.  5«:,  to  be  paid  by 
annual  instalments,  with  interest  on  the  unpaid 
amount,  the  costs  to  be  paid  by  the  plaintiff.  A 
deed  of  assignment  was  prepared  by  the  defen- 
dant's solicitor  and  was  executed  by  the  plaintiff 
about  three  weeks  after  attaining  his  majority. 
He  employed  no  solicitor,  and  had  no  adviser  of 
any  kind  except  his  father.  The  father  died  about 
three  months  afterwards,  having  been  at  the  time 
of  the  sale  in  very  bad  health,  though  thei-e  was 
no  evidence  that  the  defendant  knew  that  this  was 
the  case  ;  but  if  the  state  of  the  father's  health 
at  the  time  when  the  reversion  was  assigned  had 
been  taken  into  account,  the  price  paid  would 
have  been  inadequate.  On  a  bill  filed  praying 
that  the  deed  might  be  declared  fraudulent  and 
void,  and  delivered  up  to  be  cancelled : — Held, 
by  Lords  Blackburn  and  Gordon,  that  in  the 
absence  of  evidence  of  fraud,  and  having  regard 
to  the  circumstances  of  the  case,  the  transaction 
could  not  be  impeached ;  by  Lord  Hatherley 
(dissentiente),  that  although  there  was  no  evi- 
dence of  fraud,  the  plaintiff  ought  to  have  had 
an  independent  adviser,  and  therefore  was  en- 
titled to  relief  in  equity.  O'Rorke  v.  Baling- 
broke.,  2  App.  Cas.  814  ;  26  W.  R.  239— H.  L. 

Breach  of  Tnut— Volnntary  Settlement.]— 
B.  executed  a  voluntary  settlement  of  land  in 
favour  of  his  wife  and  children,  which  contained 
a  power  of  sale.  Subsequently,  B.,  being  about 
to  leave  England,  executed  a  power  of  attorney 
to  £.,  authorizing  him  to  sell  all  or  any  of  his 
lands,  but  in  general  terms.  E.,as  B.'s  attorney, 
agreed  to  sell  a  portion  of  the  land  comprised  in 
the  settlement  to  the  defendant ;  and  the  defen- 
dant contracted  the  next  day,  the  4th  May,  1876, 
to  sell  the  same  piece  of  land  to  the  plaintiffs. 
On  the  execution  of  this  contract  a  (feposit  of 
200Z.  was  paid,  and  the  purchase  was  to  be  com- 
pleted on  the  1st  January,  1877.  The  title  was 
objected  to  by  the  plaintiffs  on  the  ground  that 
the  power  of  attorney  did  not  authorize  the  sale 
to  the  defendant,  and  an  action  was  commenced 
in  the  Exchequer  Division  in  August,  1877,  for 
the  return  of  their  deposit,  and  for  damages  for 
breach  of  the  contract ;  the  defendant  asserted 
that  the  contract  was  binding  and  the  title  good, 
and  by  his  counter-claim  asked  for  specific  per- 
formance. An  order  had  been  obtained  by  con- 
sent in  another  action  to  administer  the  trusts  of 
the  settlement,  confirming  the  proposed  sale  by 
E.  to  the  defendant,  and  it  had  also  been  decided 
in  the  action  that  an  order  might  be  made  direct- 
ing a  person  to  convey  for  B.  The  defendant 
subsequently  offered  a  conveyance  direct  from  B. 
or  from  the  trustees  of  the  settlement,  which  was 
declined : — Held,  that  the  power  of  attorney  did 
not  authorize  E.  to  sell  to  the  defendant  any 
portion  of  the  land  comprised  In  the  settlement ; 
and  that  such  a  sale  was  not  sufficient  to  call 
into  operation  the  statute  27  Eliz.  c.  4  ;  that  the 
plaintiffs  could  not  be  affected  by  the  order  in 
the  administration  action ;  and  that,  the  title 
being  defective,  the  plainti&  were  entitled  to 
recover  the  deposit,  with  the  costs  of  the  action  ; 
the  damages,  to  be  ascertained,  to  be  limited  to 


the  conveyancing  costs.     General  Meat  Supply 
Association  v.  Boujfler,  41  L.  T.  719 — C.  A. 

Decision  afiirmed  on  appeal,  on  the  ground 
that  the  trustees'  suit  being  a  suit  for  the  exe- 
cution of  the  trusts  of  the  settlement,  there  was 
no  jurisdiction  in  it  to  make  an  order  to  confirm 
a  sale  in  derogation  of  those  trusts.    Ih, 

Trustee  for  Infant— Lost  I>eed.]-~Trustecs 


having  power  to  sell  under  such  conditions  as 
they  should  think  fit,  sold  by  auction  with  a 
condition  limiting  the  title  to  commence  in  1868 
(14  years  previously);  the  next  convenient  root  oif 
title  was  a  deed  of  1819,  from  which  a  good  title 
could  be  deduced,  but  the  trustees  could  not  find 
this  deed,  and  had  only  a  recital  of  its  contents. 
There  was  a  condition  that  all  recitals  and  state- 
ments in  the  deeds  and  particulars  should  be 
accepted  as  conclusive  evidence : — Held,  that  the 
sale  under  such  conditions  was  a  breach  of  trust, 
and  an  injunction  was  granted  at  the  suit  of  an 
infant  cestui  que  trust  having  only  a  very  small 
interest.  Dance  v.  Ooldingham,  8  L.  R.,  Ch.  902  ; 
42  L.  J.,  Ch.  777 ;  29  L.  T.  166 ;  21  W.  R.  761. 

III.    RIGHTS  AND    DUTIES   OF  VENDOR 
AND  VENDEE. 

1.  Generally. 

Preience  on  CompletioxL] — Upon  a  sale  of  real 
property,  the  purchaser  has  not  an  absolute  right 
in  all  cases  to  require  the  vendor*s  presence  at  the 
completion  of  the  purchase.  Essex  v.  Baniell, 
10  L.  R.,  C.  P.  538  ;  38  L.  T.  476. 

Whether  such  a  requisition  is  reasonable  or 
not  will  in  each  case  be  a  question  f orthe  jury.  lb. 

The  fact  of  the  vendor  having  been  confined  in 
a  lunatic  asylum  Is  not  a  reasonable  ground  for 
insisAng  upon  a  departure  from  the  ordinary 
course,  when  it  is  duly  certified  and  sworn  that 
he  was  competent  at  the  time  of  executing  the 
conveyance.    lb. 

There  is  no  rule  that  the  purchaser  may  in  all 
cases  require  the  purchase-deed  to  be  executed  in 
the  presence  of  himself  or  his  agent,  and  the  pur- 
chase-money paid  directly  to  the  vendor,  but  that 
he  may  so  require  in  the  absence  of  special  cir- 
cumstances rendering  a  different  course  proper. 
Vi?uy  V.  Chaplin,  2  De  G.  &  J.  468  ;  27  L.  J., 
Ch.  434  ;  4  Jur.,  N.  S.  619. 

Ifotiee  of  Sub-Contract.] — ^A  vendor  of  land 
may  receive  the  balance  or  the  purchase-money, 
and  convey  the  estate  to  the  purchaser,  without 
regard  to  the  receipt  of  a  notice  that  the  purchaser 
had  agreed  to  assign  the  contract.  m^Creight 
V.  Foster,  5  L.  R.,  Ch.  604  ;  39  L.  J.,  Ch.  792  ; 
23  L.  T.  224  ;  18  W.  R.  905. 

A  vendor  agreed  to  sell  leaseholds  which  were 
under  a  heavy  rent,  and  received  part  of  the 
purchase  -  money.  The  purchaser  afterwards 
agreed  to  assign  to  a  bank,  if  reqiured,  the  con- 
tract for  the  purchase  by  way  of  security  for 
money  advanced,  and  the  bank  gave  notice  of 
this  agreement  to  the  vendor.  The  bank  after- 
wards refused  to  advance  to  the  purchaser  the 
money  required  to  complete,  but  this  was  not 
known  to  the  vendor.  The  purchaser,  after  the 
time  fixed  for  completion,  paid  the  balance  of 
the  purchase-money,  the  vendor  executed  an 
assignment,  and  the  purchaser  assigned  to  an 
assiniee  without  notice  of  the  security  to  the 
bank : — Held,  that  the  vendor  was  entitled  to 
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the  estate  to  remain  unoccupied,  and  to  fall  into 
decay : — Held,  that  the  purchaser  was  entitled 
to  charge  the  vendor  with  rents  and  profits 
which,  without  wilful  default,  he  might  have 
received,  and  also  with  deterioration,  and  to  set 
oft  what  might  be  found  due  agains'  his  purchase- 
money  and  interest.  Phillips  v.  Siltester,  8 
L.  R.,  Ch.  173  ;  42  L.  J.,  Ch.  225  ;  27  L.  T.  840  ; 
21  W.  R.  179.    Affirming  20  W.  R.  406. 


complete  without  giving  notice  to  the  bank,  and 
that  the  bank  had  no  remedy  against  him.    lb. 


Charge  of  Debts— Sale  under  Power.] — 


Unless  twenty  years  have  elapsed  since  the 
death  of  a  testator  who  has  charged  his  real 
estate  with  the  payment  of  his  debts,  the  vendor 
selling  under  the  power  given  by  the  charge  is 
not  bound  to  answer  the  purchaser's  inquiry 
whether  any  of  the  debts  of  the  testator  still  re- 
main unpaid,  and  the  purchaser  ought  not  to 
make  the  inquiry,  as  he  will  get  a  good  title, 
even  if  there  are  no  debts.  Tanqueray-  Willaunie 
and  Landau,  In  re,  20  Ch.  D.  466  ;  51  L.  J.,  Ch. 
434  ;  46  L.  T.  452  ;  30  W.  R.  801— C.  A. 

Title  of  Vendee  to  Sents  and  Proflts.j — ^An 
agreement  for  the  purchase  of  land  provided  a 
certain  day  for  completion,  and  that  the  pur- 
chasers were  to  receive  the  rents  and  profits  and 
pay  interest  on  the  purchase-money  if  unpaid 
after  that  date.  The  vendors  demurreil  to  a 
statement  of  claim  alleging  a  delay  in  completing 
the  purchase,  and  claiming  rents  and  profits 
from  the  vendors,  who  had  remained  in  posses- 
sion at  the  rate  of  150/.  per  annum  : — Held, 
that  the  demurrer  must  be  overruled,  and  that 
the  defendants  by  demurring  had  admitted  150/. 
to  be  the  fair  annual  value  of  the  rents  and 
profits.  Metropolitan  Railtoay  Company  v. 
Dtfriiit,  2  Q,  B.  D.  387  ;  36  L.  T.  494  ;  25  W.  R. 
841— C.  A.  Affirming  2  Q.  B.  D.  189  ;  36  L.  T. 
150  ;  25  W.  R.  271. 


Finoi.]— B.,  on  the  26th  April,  1843, 


agreed  to  purchase  a  manor  from  A.,  and  to 
complete  the  purchase  according  to  the  con- 
ditions of  sale ;  and,  upon  the  purchase  taking 
place,  agreed  to  sign  an  agreement  for  payment 
of  the  purchase-money  on  or  before  the  24th 
July,  1843.  It  was  also  agreed  that,  on  the 
completion  of  the  purchase,  the  purchaser  should 
be  entitled  to  the  rents  and  profits  of  such  parts 
of  the  estate  as  were  let,  from  the  24th  June, 
1843.  The  day  of  completing  the  purchase  was, 
for  the  convenience  of  the  purchaser,  altered 
from  the  24th  June  to  the  24th  July.  A  tenant 
of  copyhold  premises,  parcel  of  the  manor, 
having  died  seised  thereof  in  1836,  the  admit- 
tance of  the  parties  entitled  to  be  admitted 
was  postponed  from  time  to  time,  at  their  re- 
quest, and  did  not  take  place  till  the  1st  July, 
1843 ;  and  in  December  of  the  same  year  the 
fine  was  paid  to  the  vendor.  The  conveyance 
of  the  manor  to  the  purchaser  was  executed  by 
the  vendor  in  August,  1843,  and  the  purchase- 
money  was  paid  in  the  following  September. 
An  action  having  been  brought  by  the  purchaser 
against  the  vendor,  to  recover  the  fine  :— Held, 
that  he  was  not  entitled  to  recover.  HardtoicJte 
iEarV)  V.  Sandys  CLord),  14  M.  &  W.  761  ;  13 
L.  J.,  Bx.  233. 

Vendor  allowing  Premises  to  fall  into 


Disrepair.] — An  agreement  for  purchase  of  real 
estate  provided  that  the  purchaser  should  be  en- 
titled to  the  possession  oi  rents,  from  the  25th  of 
March,  and  in  the  event  of  the  purchase  not 
being  completed  on  that  day,  the  purchaser 
should  pay  interest  on  the  unpaid  balance  till 
completion.  Disputes  having  arisen,  the  pur- 
chase was  not  completed  for  severed  years,  and 
the  vendor  refused  to  allow  the  purchaser  to 
take  possession  in  the  meantimci  but  suffered 


Vendor's  Dnty  to  Let  Premises  after  Contraet 
of  Sale.] — When  the  vendor  of  a  farm  subject  to 
a  yearly  tenancy  finds  that,  without  default  on 
the  part  either  of  himself  or  the  purchaser,  the 

Surchasc  cannot  be  completed  on  the  appointed 
ay,  and  that  the  tenancy  will  determine  before 
actual  completion,  it  is  his  duty  as  trustee  for 
the  purchaser,  whether  the  tenancy  is  determined 
in  the  ordinary  course  by  landlord  or  tenant  or 
on  a  notice  to  quit  given  by  the  vendor  at  the 
request  and  for  the  convenience  of  the  purchaser, 
to  re-let  the  farm  on  a  yearly  tenancy  so  as  to 
prevent  it  going  out  of  cultivation,  unless  he 
obtains  an  indemnity  from  the  purchaser  against 
all  risk  arising  from  its  remaining  unlet.  JEg- 
mont  {Earl)  v.  Smith,  6  Ch.  D.  469  ;  46  L,  J., 
Ch.  356. 

Seimbnrsement  of  Expenses  by  Drainage  Com- 
missioners.]— ^A  local  drainage  act  provided, 
that  the  owners  and  proprietors  of  lands  (at 
whose  expense  certain  banks  should  be  ma<le  for 
the  purposes  of  drainage),  their  respective  heirs 
and  assigns,  should  be  reimbursed  such  expenses 
or  such  sharc  thereof  as  should  be  ascertained 
by  certain  commissioners  appointed  under  the 
act  ;  a  subsequent  act,  imposing  an  additional 
tax  on  those  lands,  provided  that  such  tax  should 
not  be  payable  until  the  repayment  of  such 
of  the  above  expenses  as  the  owners  and  pro- 
prietors  of  the  lands  for  the  time  being  should 
make  appear  to  the  satisfaction  of  the  com- 
missioners to  have  been  necessarily  expended  in 
making  banks.  The  act  also  contained  clauses 
whereby  tenants  for  life  or  in  tail  were  expressly 
enabled  to  borrow  money,  and  to  charge  the 
lands  with  it,  for  the  purpose  of  defraying  the 
expenses  of  making  banks  under  both  acts.  A 
third  person,  who  had  expended  a  large  sum  of 
money  in  making  banks,  afterwards  sold  his 
lands,  without  reserving  to  himself,  or  noticing 
in  the  conveyance,  the  reimbursement  above 
mentioned  ;  and  the  commissioners  having  sub- 
sequently determined  the  amount  of  the  re- 
imbursement : — Held,  that  the  purchaser,  and 
not  such  third  person,  was  entitled  to  receive  it. 
King  v.  Wit  ham  Navigation  Company ,  3  B.  & 
A.  454. 

Bight  to  Insnranoe  Xoneys — Insnranee  by 
Vendor — ^Fire  after  Contract  but  before  Com- 
pletion.]— A  house  insured  by  the  vendor  was 
after  the  date  of  the  contract  for  sale,  but  be- 
fore completion,  partly  burnt  down,  and  the  ven- 
dor received  the  insurance  moneys.  There  was 
no  provision  in  the  contract  as  to  insurance  : — 
Held  (per  Brett,  L.  J.,  and  Cotton,  L.  J. ;  dis- 
sentiente  James,  L.  J.),  that  the  purchaser  aa 
against  the  vendor  could  not  recover  the  insur- 
ance moneys  either  as  an  abatement  of  his  por- 
chase-money  or  for  the  reinstatement  of  the 

E remises.    Rayner  v.  Preston,  18  Ch.  D,  1  ;  50 
..  J.,  Ch.  472  ;  44  L.  T.  787  ;  29  W.  R.  546  ;  45 
J.  P.  829— C.  A. 
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A  vendor  agreed  with  a  purchaser  for  the  sale, 
at  a  specified  sam,  of  a  house  which  had  been 
insured  with  an  insurance  company  against  fire. 
The  contract  contained  no  reference  to  the  in- 
surance. After  the  date  of  the  contract  but 
before  the  day  fixed  for  completion,  the  house 
was  damag^  by  fire  and  the  vendor  received 
the  insurance  money  from  the  company.  The 
purchase  was  afterwards  completed,  and  the 
purchase-money  agreed  upon,  without  any  abate- 
ment on  account  of  damage  by  fire,  was  paid 
over  to  the  vendor : — Held,  that  the  company 
was  entitled  to  recover  back  a  sum  equal  to  the 
insurance  money  from  the  vendor.  Castellain 
V.  Preston,  11  Q.  B.  D.  380.  Reversing  8  Q.  B. 
D.  613. 

Personal  Judgment  against  Mortg^agor  trans- 
ferred to  Third  Person  on  Bedemption.] — In  a 

foreclosure  action  personal  judgment  for  the 
mortgage  debt  being  given  against  the  mort- 
gagor, and  a  foreclosure  judgment  against  the 
mortgagor  and  a  purchaser  from  him  : — Held, 
that  the  purchaser,  in  the  event  of  his  redeeming 
the  mor^ge,  would  be  entitled  to  have  trans- 
ferred to  him  the  personal  judgment  against  the 
mortgagor,  as  being  one  of  the  securities  held 
by  the  mortgagee  for  the  debt.  Qreenm^h  v. 
Littler,  16  Ch.  D.  93  ;  42  L.  T.  144  ;  28  vST.  R. 
318. 

Bight  to  Possession  on  Deposit  of  Pnrchase- 
Money.] — ^A  contract  for  sale  of  a  house  provided 
that  the  purchaser  should  be  entitled  to  imme- 
diate possession  upon  depositing  the  purchase- 
money,  but  the  purchaser  was  not  to  be  considered 
as  accepting  the  vendor's  title  : — Held,  that  this 
clause  had  the  same  operation  as  s.  85  of  the 
Lands  Clauses  Act  (8  &  9  Vict.  c.  18),  and  the 
purchaser  was  entitled,  upon  depositing  the  pur- 
chase-money, not  only  to  take  possession,  but  to 
pull  down  the  house,  that  being  the  object  for 
which  the  purchase  was  effected.  Bolton  v. 
London  School  Board,  7  Ch.  D.  766 ;  47  L.  J., 
Ch.  461  ;  26  W.  R.  549. 

2.  As  TO  Conveyance. 

Bight  of  Pnrohaser  to  have  Deed  Stamped— 
Mortgage  Deed— Ad  valorem  Stamp.] — A  ten 
shilling  deed  stamp  on  a  mortgage  deed  is  in- 
sufficient ;  therefore,  a  purchaser  is  entitled  on 
a  contract  for  sale  with  a  mortgagor  to  require 
the  mortgage  deed,  where  so  stamped,  to  be 
stamped  before  completion  to  the  full  ad  valorem 
duty  at  the  vendor's  expense,  notwithstanding 
that  the  mortgagee  may  nave  consented  to  join 
in  the  conveyance.  Whiting  to  Loonies,  14 
Ch.  D.  822  ;  49  L.  J.,  Ch.  617  ;  43  L.  T.  83  ;  28 
W.  R.  822.  Affirmed,  17  Ch.  D.  10  ;  50  L.  J., 
Ch.  463  ;  44  L,  T.  721  ;  29  W.  R.  435— C.  A. 

Unstamped  ]>eed  —  Compulsory  Purchase  — 
Payment  into  Court.] — ^A  freehold  land  society 
in  1871  purchased  some  land  in  Epping  Forest, 
which  was  conveyed  to  them  in  fee.  They  con- 
veyed it  in  allotments  to  various  members  of 
the  society  who  respectively  paid  for  their  allot- 
ments. Afterwards  the  Epping  Forest  Act, 
1878,  was  passed,  and  it  provided  that  the  land 
(together  with  other  lands)  should  be  thrown 
open  to  the  public,  certain  compensation,  the 
amount  of  which  was  to  be  ascertained  by  an 
arbitrator,  being  paid  by  the  conservators  ap- 


pointed by  the  act  to  the  owner  of  the  soil  of 
any  land  thrown  open.  With  the  act  were  in- 
corporated the  provisions  of  the  Lands  Clauses 
Act,  1845,  with  respect  to  the  purchase-money 
or  compensation  coming  to  parties  having 
limited  interests,  or  prevented  from  treating, 
or  not  making  title,  and  with  respect  to  the 
conveyances  of  lands.  After  the  passing  of 
the  act  the  land  society  repurchased  the  allot- 
ments from  the  allottees,  repaying  them  their 
purchase-moneys.  The  allottees  reconveyed  the 
plots  to  the  trustees  of  the  society,  the  reconvey- 
ances being  indorsed  on  the  original  conveyances, 
but  the  reconveyances  were  not  stamped  within 
the  proper  time  after  execution.  The  arbitrator 
determined  the  amount  of  compensation  to  be 
paid  by  the  conservators  to  the  society,  and  the 
society  furnished  an  abstract  of  title  to  the 
conservators.  The  conservators  made  no  ob- 
jection to  the  title,  except  that  the  reconvey- 
ances ought  to  be  stamped,  and  they  requir^ 
the  society  to  have  them  stamped  at  their  own 
expense.  The  society  declined  to  do  this,  but 
offered  that  the  allottees  should  join  with  the 
trustees  of  the  society  in  a  conveyance  to  the 
conservators.  The  conservators  would  not  ac- 
cept this  offer,  but  paid  the  compensation 
money  into  court,  and,  under  s.  75  of  the 
Lands  Clauses  Act,  executed  a  deed-poll  vest- 
ing the  land  in  themselves  in  fee.  The  society 
petitioned  for  the  payment  of  the  money  to 
them  : — Held,  that  it  was  not  necessary  that  the 
reconveyances  should  be  stamped ;  that  the 
conservators  ought  to  have  been  satisfied  with 
the  conveyance  offered  them  by  the  society ; 
and  that  the  conservators  must  pay  the  costs 
of  the  petition.  Whiting  to  Loomes  (14  Ch.  D. 
822;  17  Ch.  D.  10)  distinguished.  Birkbeck 
Freehold  Zand  Society,  .Ex  parte,  24  Ch.  D. 
119  ;  52  L.  J.,  Ch.  777  ;  49  L.  T.  265  ;  31  W.  R. 
716. 

Insertion  in  habendum  of  Servitudes  subject 
to  which  Bold.1 — A  condition  that  freehold 
property  "  is  sold,  and  will  be  conveyed  subject 
to  all "  particularized  servitudes  "  (if  any)," 
gives  the  vendor  a  right  to  have  the  words 
"  subject,"  &C,,  inserted  in  the  habendum  of  the 
conveyance  though  no  such  servitude  is  shewn 
to  exist.  Gale  v.  Squire,'^:  Ch.  D.  226 ;  46  L.  J,, 
Ch.  373  ;  36  L.  T.  632  ;  25  W.  R.  226.  Affirmed, 
5  Ch.  D.  625  ;  46  L.  J.,  Ch.  672— C.  A. 

Bight  of  Purchaser  to  require  Separate  Con- 
veyances.]— A  vendor  of  land  may  be  required 
by  the  purchaser  to  convey  the  land  in  parcels 
by  separate  conveyances  at  the  same  time,  on 
tender  of  the  entire  purchase-money  and  the 
additional  costs  thereby  occasioned ;  but  semble, 
he  cannot  be  required  by  the  purchaser  to 
convey  the  land  in  parcels  by  separate  convey- 
ances at  intervals  of  time,  without  an  express 
stipulation  that  he  shall  be  bound  to  do  so. 
Egmont  (^EarV)  v.  Smith,  6  Ch.  D.  469  ;  46  L.  J., 
Ch.  350. 

Covenant  for  Production.] — If  a  vendor  retains 
title  deeds  and  covenants  lor  further  assurance 
only,  the  purchaser  may  compel  him  to  enter 
into  a  covenant  for  production  under  that  cove- 
nant.   Fain  v.  Ayers,  2  Sim.  k  Sta.  533. 

Execution  by  Agent.] — A  purchaser  may  re- 
fuse to  accept  a  conveyance  executed  under  a 
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power  of  attorney.     Coorc  v.  Callaway,  1  Esp. 
115  ;  S.  P.,  Richards  v.  Barton.  1  Esp.  268. 

Proof  that  a  conveyance  was  executed  by  a 
person  named  by  the  defendant,  will  support  an 
averment  in  a  declaration  that  he  himself 
"  became  the  purchaser."  Seaman  v.  Price,  1 
C.  &.  P.  686  ;  2  Bing.  437  ;  10  Moore,  34. 

Duty  of  Vendee  to  Prepare.] — In  a  contract 
for  the  sale  of  land,  it  is  the  duty  of  the  vendee 
to  prepare  the  conveyance,  unless  there  is  an 
express  stipulation  to  the  contrary ;  therefore, 
in  an  action  against  him  for  non-payment  of  the 
purchase-money,  the  declaration  need  not  allege 
a  tender  or  offer  to  convey  ;  but  it  is  sufficient  to 
state  that  the  vendor  was  ready  and  willing  to 
convey.  Poole  v.  Hill,  6  M.  &  W.  835  ;  9  D.  P. 
C.  300. 

A  declaration  by  assignees  of  B.,  a  bankrupt, 
stAted  that  by  a  deed  between  B.  of  the  first 
part,  D.  and  S.  his  wife  of  the  second  part, 
V.  and  B.  (described  as  trustees)  of  the  third 
part,  and  the  Thames  Haven  Dock  and  Railway 
Company  of  the  fourth  part,  after  reciting 
that  certain  persons,  on  behalf  of  the  company, 
had  agreed  to  buy  premises,  and  that  B.  h.ad 
agreed  to  sell  the  same,  it  was  witnessed,  that 
in  consideration  of  a  sum  already  paid  to  B., 
and  in  consideration  of  the  further  sum  of  2,936/. 
to  be  paid  to  B.  and  to  V.  and  B.,  according  to 
their  respective  rights  and  interests  in  the  pre- 
mises, on  or  before  the  25th  March,  1844,  B.,  D., 
8.  and  V.  agreed  to  sell  the  premises,  and  that  B. 
would,  at  his  own  expense,  deduce  a  good  title  to 
the  same,  and  that  B.  and  all  other  necessary 
parties  would,  on  or  before  the  25th  March,  on 
payment  by  the  company  of  the  2,936/.,  at  the 
costs  and  charges  of  the  company,  execute  and 
procure  to  be  executed  a  proper  conveyance  for 
conveying  the  fee  simple  of  the  premises ;  and 
that  the  company  thereby  agreed  with  B.,  that 
they  would,  on  or  before  the  25th  March,  and  on 
the  execution  of  such  conveyance,  pay  the  2,936/., 
and  until  payment  of  that  sum,  would  pay  in- 
terest on  the  same  to  B.  and  his  assigns  ;  that  the 
25th  March,  1844,  had  elapsed  ;  that  although 
B.,  before  his  bankruptcy,  and  his  assignees, 
after  it,  were  ready  and  willing  to  deduce  a  good 
title,  and  though  B.  and  the  necessary  parties 
were  ready  and  willing,  on  payment  by  the  com- 
pany of  the  2,936/.,  to  execute  a  conveyance,  and 
deduce  a  goofi  title,  but  that  the  company  dis- 
charged B.  and  the  assignees  from  deducing  such 
good  title  and  from  executing  such  conveyance. 
It  then  alleged  as  a  breach,  that  the  company 
did  not  prepare  a  proper  conveyance,  nor  pay  to 
B.  or  the  assignees  any  part  of  the  purchase- 
money  : — Held,  that  the  breach,  that  the  com- 
pany had  not  prepared  the  conveyance  nor  paid 
the  money,  was  good,  since,  as  the  deed  provided 
that  the  conveyance  was  to  be  at  the  costs  and 
charges  of  the  company,  it  lay  on  them  to  pre- 
pare it ;  that  the  execution  of  the  conveyance 
and  the  payment  of  the  money  were  to  be  con- 
current acts,  but  that  the  deduction  of  a  good  title 
by  B.  was  necessarily  a  condition  precedent  to 
the  preparation  of  the  conveyance,  as  the  con- 
veyance could  not  be  properly  prepared  until  the 
title  was  deduced.  ThamM  Dock  and  liailway 
Company  v.  Brymer,  5  Ex.  696  ;  19  L.  J.,  Ex. 
32— Ex.  Ch. 

Coyenant  for — Bubstitation  by  Parol.] — If  A. 

covenants  that  he  will,  on  or  before  a  certain  day, 


convey  to  B.,  by  such  conveyance  as  B.'s  counsel 
should  advise,  all  the  grounds  before  conveyed 
to  him  by  C. ;  in  consideration  of  which  B.  cove- 
nants to  pay  a  certain  sum,  and  reserve  certain 
rents  to  A.,  and  to  lay  out  a  certain  sum  on  the 
premises : — Held,  that  A.  cannot  maintain  an 
action  against  B.,  without  averring  such  a  con- 
veyance, or  a  readiness  to  convey,  to  B.  on  or 
before  the  day  all  the  land,  but  that  B.  pre- 
vented him  by  some  act  or  neglect  of  his.  And 
it  is  not  sufficient  to  maintain  the  action  to 
shew  that  after  the  day  B.  accepted  a  convey- 
ance of  ground  rents  in  lieu  of  part  of  the  land, 
and  accepted  that  and  the  conveyance  of  the 
other  part  in  lieu  of  the  conveyance  covenanted 
to  be  made  by  A. ;  for  this  is  a  substitution  of  a 
different  agreement  by  parol,  to  which  the  cove- 
nant does  not  apply.  Heard  v.  Wadhum,  1 
East,  619. 

Szeoution — ^KecoMity  of.] — ^When  the  price  of 
land  taken  compulsorily  under  the  Lands  Clauses 
Act  has  been  settled  bv  arbitration  under  the 
act,  the  execution  of  the  conveyance  is,  as  in 
ordinary  cases,  a  condition  precedent  to  the  right 
of  action  for  the  purchase-money.  London  Union 
(  Guardians)  v.  Metropolitan  Bailway  Company j 
4  L.  R.,  Ex.  309  ;  38  L.  J.,  Ex.  225.  See  also 
IHcker  V.  Jackson,  post,  col.  406. 

A.  agreed,  in  consideration  of  7,000/.,  to  present 
the  nominee  of  B.  to  the  next  turn  of  a  rectory, 
and  to  furnish  an  abstract  of  title  to  and  execute 
a  conveyance  of  the  next  presentation  to  B. ; 
afterwards  A.,  by  consent  of  B.,  agreed  to  sell 
the  next  presentation  to  C.  for  7,500/.,  on  having 
such  title  as  A.  had  received,  C.  paying  to  B, 
absolutely,  on  a  day  certain,  the  odd  600/.  A. 
furnished  an  abstract  of  such  title  as  he  had 
received,  which  C.  refused  to  accept,  and  no 
conveyance  was  tendered  to  him.  B.  sued  C. 
for  the  500/.: — Held,  that  there  was  a  good 
consideration  to  support  an  action,  and  A. 
having  done  all  that  his  contract  required,  it 
was  no  answer  that  no  conveyance  was  ten- 
dered to  C.  Wilmot  V,  Wilkinson,  9  D.  &  R. 
620  ;  6  B.  &  C.  506. 

3.  LlEK. 

Vendor's  Lien  on  Land  in  Begister  Coiuty— 
Votioe  to  Sab-Pnrohaaers.] — ^A  vendor  of  land 
situate  in  a  register  county,  part  of  whose  pur- 
chase-money remains  unpaid,  is  under  no  obli- 
gation to  obtain  for  the  unpaid  amount  any 
written  security  which  can  be  registered,  but  is 
entitled  to  rely  simply  on  his  equitable  lien, 
which  he  can  enforce  against  sub-purchasers  who 
have  notice  of  it,  actual  or  constructive ;  and 
such  a  vendor  will  not,  by  registering  the  con- 
veyance to  his  purchaser,  if  he  retains  the  deed 
in  his  possession,  lose  his  lien  as  against  sub-pur- 
chasers from  the  original  purchaser.  Kettlewell 
V.  Watson,  21  Ch.  D.  685  ;  51  L.  J.,  Ch.  281  ;  46 
L.  T.  83  ;  30  W.  R.  402. 

Land  belonging  to  the  trustees  of  a  charity 
situate  in  the  suburbs  of  Leeds,  in  the  West. 
Riding  of  Yorkshire,  was  sold  by  the  trustees, 
with  the  sanction  of  the  charity  commissioners, 
to  some  estate  agents  who  occupied  a  good  posd- 
tion  in  Leeds.  They  bought  the  land  with  the 
intention  of  re-selling  it  in  small  lots  for  build- 
ing purposes.  A  receipt  for  the  whole  purchase- 
money,  signed  by  the  vendors,  was  indorsed  oa 
the  conveyance,  but  only  part  of  it  was  in  fact 
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paid.  The  vendors  retained  the  deed  in  their 
possession,  but,  at  the  request  of  the  purchasers, 
the  vendors*  solicitors  registered  a  memorandum 
of  it  in  the  West  Riding  registry.  The  vendors 
took  no  written  security  for  their  unpaid  pur- 
chase-money, but  relied  only  on  their  equitable 
lien.  The  purchasers  sold  the  land  again  in  lots, 
some  of  which  were  very  small.  None  of  the 
sub-purchasers  had  actual  notice  of  the  lien  of 
the  original  vendors : — Held,  that  the  original 
vendors  were  entitled  to  enforce  their  lien 
against  such  of  the  sub-purchasers  as  had  con- 
stractive  notice  of  it.     lb. 


SeleaM,  EfEiMt  of.J— The  vendors,  at  the 


request  of  two  of  the  sub-purchasers,  released 
the  plots  which  they  purchased  from  the  lien  : — 
Held,  that  it  not  being  shewn  that  when  these 
releases  were  given  the  vendors  knew  that  the 
original  purchasers  had  parted  with  any  other 
portions  of  the  land,  the  releases  did  not  affect 
the  right  of  the  vendors  to  enforce  their  lien 
against  the  other  sub-purchasers.    lb. 

Onus  of  Proof.]— The  action  was  brought 


by  the  original  vendors  against  some  of  the  sub- 
purchasers to  enforce  the  lien  against  them.  The 
plaintiffs  in  their  statement  of  claim  alleged  that 
three  of  the  sub-purchasers  whose  conveyances 
were  expressed  to  be  made  for  value,  had  in  fact 
given  no  consideration  for  them,  and  they  ad- 
duced evidence  which  proved  this  allegation  in 
the  case  of  one  of  the  three  : — Held,  that,  under 
the  circumstances,  the  onus  was  on  the  plaintiffs 
to  prove  the  allegation  in  the  case  of  the  other 
two,  and  that  they  had  failed  to  do  so.    lb. 

CoTenant  of  Freedom  from  Inonmbranoe 


— Fraud.]  —  The  conveyances  to  the  sub-pur- 
chasers contained  the  ordinary  covenant  by  the 
original  purchasers  that  the  plots  conveyed  were 
free  from  incumbrances  : — Held,  that  the  cove- 
nantors not  being  solicitors,  the  tAct  that  they 
entered  into  this  covenant,  though  it  was  very 
improper  for  them  to  do  so,  did  not,  coupled 
with  the  other  circumstances,  shew  that  they 
were  parties  to  a  fraudulent  scheme  so  as  to 
rebut  the  legal  presumption  that  they  commu- 
nicated the  lien  of  the  original  vendors  to  the 
sub-purchasers  for  whom  they  acted  as  general 
agents,  and  that,  consequently,  the  doctrine  of 
Ktmnedy  v.  Green  (3  My.  &  K.  699)  did  not 
apply.    lb. 

Vendor's  Lien  for  Deposit— Xistake.] — Par- 
ticulars stated  that  the  properi^y  was  an  aosolute 
reversion  in  a  freehold  estate,  and  at  the  auction 
conditions  were  read  stating  that  the  property 
was  subject  to  two  mortgages.  On  a  bill  by  the 
purchaser,  who  stated  that  he  was  deaf  and  had 
read  the  particulars  but  did  not  understand  that 
he  was  buying  only  an  equity  of  r^emption  : — 
Held,  that,  although  his  solicitor  paid  the  deposit 
on  his  behalf  after  having  read  the  conditions, 
he  was  entitled  to  a  rescission  of  the  contract, 
and  to  a  return  of  the  deposit  with  interest  and 
a  declaration  of  lien.  Torrance  Y.Bolton,  8 
L.  R.,  Ch.  118  ;  42  L.  J.,  Ch.  177  ;  27  L.  T.  738  ; 
21  W.  R.  134. 

Pnrehaee-Money  Payable  by  Inetalmente — 
Liberty  to  Apply  aa  to  Future  Instalments.] — 
In  an  action  by  a  vendor  whose  purchase-monev 
was  to  be  paid  by  instalments,  some  of  whic& 


were  not  yet  due,  for  specific  performance  of  his 
contract  and  a  declaration  of  his  lien,  liberty  was 
given  to  apply  in  respect  of  future  instalments 
as  they  accrued  due.  Mves  v.  uViveit,  15  Ch.  D. 
649  ;  49  L.  J.,  Ch.  674  ;  42  L.  T.  832  :  29  W.  R. 
302. 

Under  a  contract  for  the  purchase  of  an  estate, 
where  the  money  is  to  be  paid  in  portions,  every 
payment  is  a  part  performance  of  the  contract 
by  the  vendee,  and  m  equity  transfers  to  him  a 
corresponding  portion  of  the  estate.  Ri>»e  v. 
Watson,  10  H.  L.  Cas.  672  ;  33  L.  J.,  Ch.  386. 

Enloroing  against  Bail  way  Company.]— When 
a  lando?mer  seeks  to  enforce  his  lien  for  unpaid 
purchase-money  against  a  railway  company,  the 
court  will  order  a  sale  of  the  land,  but  will  not 
grant  an  injunction  to  restrain  the  company 
from  running  trains  over  the  land.  Lycett  v. 
Stafford  and  Uttoxeter  Railway  Company,  13 
L.  R.,  Bq.  261  ;  41  L.  J.,  Ch.  474  ;  25  L.  T.  870. 

Bighti  against  Heir  of  Intestate.]— The  heir 
of  an  intestate,  who  had  contracted  to  purchase 
land,  was  held  entitled  to  the  lands  freed  from 
the  vendor's  lien  as  against  the  estate  of  the  intes- 
tate. Harding  v.  Harding,  13  L.  R.,  Eq.  493  ; 
41  L.  J.,  Ch.  523  ;  26  L.  T.  656.    . 

Sale  to  Company  for  Cash  and  Shares.]- A 

vendor  agreed  with  a  trustee  for  a  joint-stock 
company  about  to  be  formed  for  the  sale  of  the 
goodwill,  plant,  &c.,  of  his  business  for  8,000?., 
to  be  paid  as  to  6,000/.  in  cash  and  2,000/,  in 
paid-up  shares.  After  the  formation  and  regis- 
tration of  the  company  he  executed  an  assign- 
ment to  them,  whereby,  after  reciting  that  he 
had  agreed  for  the  sale  of  the  property  to  the 
company  for  6,000/.  to  be  paid  as  thereinafter 
mentioned,  that  is  to  say  50/.  per  cent,  of  all 
sums  of  money  to  be  received  by  the  company 
on  the  sale  of  shares,  and  50/.  per  cent,  upon  all 
money  borrowed  ;  in  consideration  of  the  sum  of 
6,000/.,  to  be  paid  to  him  in  manner  therein- 
before stated,  he  assigned  the  property  to  the 
company.  2,000/.  worth  of  paid-up  shares  were 
also  allotted  to  him.  No  other  shares  were  ever 
subscribed  for,  and  no  money  borrowed.  The 
company  was  wound  up,  and  the  only  assets  con- 
sisted of  the  proceeds  of  sale  of  the  property 
conveyed  to  them  by  the  vendor,  and  which  had 
been  resold  : — Held,  that  the  vendor  had  no  lien 
on  those  proceeds  for  his  unpaid  purchase- 
money,  his  lien  being  excluded  by  the  nature  of 
the  contract.  Brentwood  Brick  and  Coal  Com 
pany.  In  re,  Howe's  claim,  4  Ch.  D.  562  ;  46 
L.  J.,  Ch.  554  ;  36  L.  T.  343  ;  25  W.  R.  481 
— C.  A. 

Priority— Seeital  as  to  Payment.] — ^When  a 
purchase  deed  contained  a  recitai  that  the  pur- 
chase-money had  been  paid,  or  accounted  for, 
but  there  was  no  receipt  for  the'  purchase- 
money  on  the  back  of  the  deed : — Held,  that 
the  vendor,  in  respect  of  his  lien  for  unpaid 
purchase-money,  was  entitled  to  priority  over  a 
mortgagee  of  the  purchaser.  Bowen  v.  Cobb,  19 
W.  R.  614— L.  J.    Affirming  18  W.  R.  911. 

A  vendor  conveyed  without  receiving  the  pur- 
chase-money ;  the  receipt  of  it  was  indorsed  on 
the  deed,  and  the  title  deeds  delivered  to  the 
purchaser.  The  purchaser  then  made  a  mort- 
gage by  deposit,  and  absconded  : — Held,  as  be- 
tween the  vendor's  lien  for  his  unpaid  purchase- 
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monej,  and  the  right  of  the  mortgagee,  that  the 
possession  of  the  title-deeds,  and  the  fact  of  the 
indorsement  of  the  receipt  on  the  deed,  gave  the 
mortgagee  the  better  equity.  Rice  v.  Micc^  2 
Drew.  73  ;  23  L.  J.,  Ch.  289. 

Contract  in  Bnbstitntion.J — A  contract  for  the 
payment  of  parchase-money  mast  be  explicit  to 
deprive  a  vendor  of  his  lien  upon  the  estate 
sold  ;  and,  though  a  contract  is  stated  in  the 
conveyance,  evidence  may  be  given  to  shew  the 
real  nature  of  the  transaction,  and  a  subsequent 
purchaser  is  bound  to  inquire  whether  it  was 
accepted  in  substitution  of  the  lien.  Frail  v. 
EllU,  16  Beav.  360  ;  22  L.  J.,  Ch.  467. 

DiBoharge.] — The  vendor's  lien  on  the  estate 
for  the  parchase-money  is  not  discharged  by 
taking  bills  of  exchange ;  which  are  to  be  con- 
sidered, not  as  a  security,  but  as  a  mode  of  pay- 
ment Grant  v.  Mills,  2  Ves.  &  B.  307  ;  6'.  P., 
Loaring,  Ex  parte,  2  Rose,  79. 

Interest  in  Land.] — A  lease  is  a  sale  pro  tanto, 
and  a  premium  reserved  on  a  lease  is  in  the 
nature  of  purchase-money,  for  which,  if  unpaid, 
there  is  a  lien  on  the  land  ;  and,  consequently, 
unpaid  premium  is  an  interest  in  land  within 
9  Geo.  2,  c.  36,  s.  3.  Shcplward  v.  Beetkam,  6 
Ch.  D.  597  ;  46  L.  J.,  Ch.  763  ;  36  L.  T.  909  ;  25 
W.  R.  764. 

On  Title-Deeds.] — ^An  unpaid  vendor  of  a  real 
estate  conveyed  to  a  purchaser  had  not  at  law 
any  lien  on  the  •title  deeds  for  his  purchase- 
money.  Gnode  v.  Burton,  1  Ex.  189  ;  16  L.  J., 
Ex.  309  ;  11  Jur.  851. 

The  lien  of  a  vendor  upon  the  land  and  upon 
the  title  deeds  until  the  purchase-money  is  paid 
him,  does  not  apply  to  a  conveyance  to  the  pur- 
chaser executed  by  some  but  not  all  the  parties, 
where  the  contract  has  gone  off  by  the  vendor's 
default ;  and  if  there  is  any  lien  on  such  con- 
veyance it  is  vested  in  the  purchaser  as  a  security 
for  his  deposit.  Oxenham  v.  Esdaile,  3  Y.  &  J. 
262. 

Mortgagee.] — ^An  unpaid  vendor  is  entitled  to 
proceed  as  a  mortgagee.  Hope  v.  Booth,  1  B.  & 
Ad.  498. 

Of  Pawnees.] — Where,  upon  the  sale  of  lease- 
hold premises,  the  purchaser  accepted  bills  for  the 
pnrcbaae-money,  and  the  original  lease  and  the 
assignment  executed  by  the  seller  were  deposited 
with  a  third  person  as  a  collateral  security,  to  be 
delivered  up  to  the  purchaser  on  payment  of  the 
bills  ;  and  the  seller,  after  some  of  the  bills  were 
paid,  got  possession  of  the  lease  from  the  deposi- 
tary, and  pledged  it  with  persons  who  bon&  fide 
advanced  money  upon  it,  and  lo  whom  he  indorsed 
the  outstanding  bills  : — Held,  that  the  pawnees 
had  no  lieif  on  the  lease  beyond  the  amount  of 
these  bills.  Hooper  v.  Ramshottom,  4  Camp.  121. 

Lien  of  Fnrchaser  for  Compensation.  ]~R. 
agreed  to  sell  to  W.  lands  in  New  South  Wales 
free  from  incumbrances,  and  the  greater  part  of 
the  purchase-money  was  paid.  On  an  investiga- 
tion of  the  title  it  appeared  that  these  lands 
were  held,  with  other  lands,  under  a  crown 
grant,  containing  various  reservations  and  con- 
ditions, with  a  proviso  for  re-entry  on  breach  of 
CpnditioxL    W,  filed  ^  bill  for  specific  perform- 


ance, with  compensation  on  account  of  these 
reservations,  offering  to  complete  without  com- 
pensation, if  the  court  was  of  opinion  that  he 
was  not  entitled  to  it.  An  order  was  made  on 
appeal,  declaring  him  entitled  to  compensation, 
and  directing  a  reference  as  to  the  amount.  In 
answer  to  this  inquiry,  it  was  found  that  the 
amount  of  compensation  could  not  be  ascer- 
tained. W.  then  filed  a  supplemental  bill, 
asking  that  if  the  compensation  could  not  be 
ascertained  R.  might  be  decreed  to  repay  with 
interest  the  part  of  the  purchase-money  which 
he  had  paid,  and  that  W.  might  be  delared  entitled 
to  a  lien  on  the  land  for  it : — Held,  that  as  W.  was 
not  bound  to  take  the  property  without  compensa- 
tion, and  as  the  compensation  could  not  be  ascer- 
tained, he  was  entitled  to  the  return  of  his 
purchase-money,  with  the  interest  at  4/.  per 
cent,  and  to  a  Hen  on  the  estate  for  the  amount. 
Westmacott  v.  Ilobins,  4  De  G.,  F.  &  J.  390. 

A  husband  agreed  to  sell  property  which  was 
settled  as  be  and  his  wife  should  jointly  appoint, 
and  in  default  of  appointment  to  the  use  of 
trustees  during  the  life  of  the  wife  for  her  sepa- 
rate use,  with  remainder  to  the  husband  in  fee. 
The  purchase-money  was  invested  in  consols  and 
paid  to  the  trustees  of  the  settlement.  On  the 
death  of  the  husband  before  completion,  the 
wife  refused  to  convey  her  life  interest : — Held, 
that  the  purchaser  was  entitled,  by  way  of 
specific  performance,  to  a  conveyance  of  the 
property  subject  to  the  widow's  life  interest, 
with  compensation  in  respect  of  such  interest 
out  of  the  husband's  personal  estate  ;  and  that 
he  was  entitled  to  a  lien  on  the  consols  in  the 
hands  of  the  trustees  for  such  compensation. 
Barker  v.  Oix,  4  Ch.  D.  464  ;  46  t.  J.,  Ch. 
62  ;  35  L.  T.  662  ;  25  W.  R.  138. 

4.  PUBCHASE-MONEY. 

Authority  of  Solioitor  to  Beceiye.]~The  56th 
section  of  the  Conveyancing  Act,  1881,  does  not 
authorize  vendors  who  are  trustees  with  a  power 
of  sale  to  require  the  purchaser  to  pay  the 
purchase-money  to  their  solicitor  on  production 
of  the  deed  of  conveyance  duly  executed  in  cases 
where,  before  the  act,  they  could  not  have  re- 
quired the  purchaser  to  pay  the  purchase-money 
to  their  solicitor  under  a  special  authority. 
Trustees  of  real  estate,  with  a  power  to  sell  and 
give  receipts,  sold  the  estate.  The  purchasers 
required  that  the  vendors  should  attend  in  person 
to  receive  the  purchase-money,  or  should  autho- 
rize the  purchasers  to  pay  it  into  a  bank  to 
the  joint  account  of  the  vendors.  The  vendors 
insisted  that  the  money  should  be  paid  to  their 
solicitor,  on  his  producing  the  conveyance  duly 
executed.  They  gave  no  special  reason  why  the 
money  should  be  paid  to  the  solicitor,  but  relied 
on  the  56th  section  of  the  Conveyancing  Act^ 
1881.  A  summons  having  been  taken  out  under 
the  Vendor  and  Purchaser  Act : — Held  (dissen- 
tiente  Baggallay,  L.  J.),  that  the  56th  section 
had  no  application,  and  that  the  purchasers  had 
a  right  to  insist  on  their  requisition.  Bellamy 
and  Mfitropolitan  Board  of  Works,  In  re,  24 
Ch.  D.  387  ;  52  L.  J.,  Ch.  870 ;  48  L,  T.  801 ;  31 
W.  B.  900 ;  47  J.  P.  650— C.  A.  Reversing  62 
L.  J.,  Ch.  89. 

Although  a  purchaser  has  not  the  right  ia 
every  case  to  insist  upon  the  vendor  bein;^ 
present  to  receive  his  purchase-money,  yet  should 
the  requisition  be   made  under  circumstances 
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which  jostifj  it,  the  vendor  should  comply  with 
the  request.  Viney  v.  Chaplin^  2  De  G.  &  J. 
468  ;  27  L.  J.,  Ch.  434  ;  4  Jur.,  N.  S.  619. 

In  any  case  where  a  vendor  docs  not  attend 
personally  to  receive  his  money,  a  purchaser  has 
the  right  to  insist  upon  a  written  authority  to  pay 
to  the  solicitor.    Id. 

A  vendor's  solicitor  has  no  authority  by  virtue  of 
his  office  to  receive  tbe-purchase-money,  although 
he  may  have  possession  of  the  deed  of  conveyance, 
with  the  receipt  indorsed  on  it  or  signed  by  his 
client.    Ih, 

Agent  for  Sale.] — An  agent  employed  to  sell 
an  estate  has  not,  as  such,  authority  to  receive 
payment.    Mynn  v.  Joliffe,  1  M.  &  Rob.  326. 

Becoyery  by  Purchaser  on  Failure  of  Vendor's 
Title.] — When  an  interest,  either  legal  or  equit- 
able, in  any  real  property  has  been  sold,  and  the 
conveyance  has  been  executed  by  the  parties  to 
the  same,  the  purchaser,  in  the  absence  of  fraud  on 
the  vendor's  part,  cannot  maintain  an  action  for 
money  received  for  his  use  to  recover  the  price 
paid  by  him,  if  the  vendor  had  no  title  to  the 
property  sold  and  his  conveyance  turns  out  to 
be  worthless.  In  order  to  protect  himself,  a 
purchaser  ought  to  take  care  that  proper  cove- 
nants are  inserted  in  the  de^  of  grant  to  him. 
Clare  v.  Lamh,  10  L.  R.,  C.  P.  334 ;  44  L,  J., 
C.  P.  177 ;  32  L.  T.  196  ;  23  W.  R.  389. 

Leasehold  premises  were  mortgaged  by  S., 
who  subsequently  married  L.  After  the  death 
of  L.,  his  executors  concurred  in  a  sale  by  the 
niortgagee  to  C,  and  received  the  balance  of  the 
purchase-money  after  payment  of  the  mortgage 
debt,  interest  and  expenses,  and,  in  the  bonll 
fide  belief  that  L.  was  legally  entitled  to  the 
equity  of  redemption,  disposed  of  such  balance 
as  part  of  his  estate.  S.,  the  widow  of  L.,  after- 
^-ards  filed  a  bUl  against  C,  the  purchaser,  to 
recover  the  property,  and  obtained  a  decree 
against  him  for  the  value  of  the  equity  of  re- 
demption, C.  being  treated  as  assignee  of  the 
mortgage : — Held,  that  G.  could  not  recover 
back  the  money  paid  to  the  executors  as  upon 
a  failure  of  consideration,  but  must  have  recourse 
to  his  remedy  upon  the  covenant  for  title,  if  any. 
Ih, 

Time  for  Payment —Belief  against  Forfei- 
ture of.] — ^A  company  incorporated  by  act  of  par- 
liament for  makmg  a  dock  agreed  with  a  land- 
owner to  purchase  a  piece  of  land  for  4,000/.,  of 
which  the  sam  of  2,0002.  was  to  be  paid  at  once, 
and  the  remaining  2,000/.  on  a  future  day  named 
in  the  agreement,  with  a  provision  that  if  the 
whole  of  the  2,000/.  and  interest  were  not  paid  off 
by  that  day,  in  which  respect  time  was  to  be  of 
the  essence  of  the  contract,  the  vendors  might  re- 
possess the  land  as  of  their  former  estate,  without 
any  obligation  to  repay  any  part  of  the  purchase- 
money  : — Held,  that  this  stipulation  was  in  the 
nature  of  a  penalty,  from  which  the  company 
was  entitled  to  bo  relieved  on  payment  of  the 
balance  of  the  purchase-money,  with  interest. 
J)agenham(^Th>ame9)  Dock  Company,  In,  re,  HuUe, 
EgopaHe,  8  L.  R.,  Ch.  1022  ;  43  L.  J.,  Ch.  261. 

Amount  ot] — On  the  purchase,  at  a  specified 
price  per  acre,  of  land,  described  in  the  parti- 
culars as  grass  land,  bounded  by  a  public  drain, 
and  "containing  by  estimation  twenty-three 
acres  or  thereabouts,  but  to  be  surveyed,"  the 


land  when  measured  usque  ad  medium  filum 
aquaB  contained  23a.  Or.  26p.,  of  which  la.  Or.  33p. 
was  comprised  within  the  drain  : — Held,  that  if 
the  land  comprised  within  the  drain  was  included 
in  the  conveyance,  the  purchaser  was  bound  to 

ay  for  it  at  the  specified  rate.    Popple,  In.  re,  25 

".  R.  248— C.  A. 


^ 


Apportionment  of.]— A  messuage  belonged  to 
one  who  devised  his  real  estate  in  trust  for  sale. 
An  adjoining  messuage  was  vested  in  the  trus- 
tees of  his  settlement  upon  trust  for  sale,  and 
the  purchase-money,  subject  to  the  payment  of 
definite  sums,  belonged  to  the  testator's  estate. 
Under  a  decree  for  administering  the  estate  the 
two  messuages  were  put  up  for  sale  together  in 
one  lot,  and  it  was  provided  that  the  purchase- 
money  should  be  paid  into  court  to  the  credit 
of  the  cause,  "  The  proceeds  of  the  sale  of  the 
testator's  real  estate."  The  trustees  of  the 
settlement  had  obtained  liberty  to  attend  the 
proceedings  as  to  the  sale.  The  purchaser  ob- 
jected to  the  title  on  the  ground  that  the  two 
properties  were  sold  together  for  one  lump  sum, 
without  any  provision  for  apportioning  it,  and 
that  it  was  to  be  paid  into  court  in  a  suit 
unconnected  with  the  settlement : — Held,  that 
this  objection  was  not  sustainable,  for  that  the 
court,  having  the  money  in  its  custody,  would  see 
it  properly  applied.  The  court,  however,  for  the 
satisfaction  of  the  purchaser,  ordered  that  the 
purchase-money  should  be  apportioned,  and  the 
part  apportioned  to  the  settled  messuage  paid 
into  court  to  a  separate  account.  CavendUh  v. 
CavendMh,  10  L.  R.,  Ch.  319  ;  33  L.  T.  219  ;  23 
W.  R.  313. 

A  trustee  for  sale  may  properly  sell  the  trust 
property,  together  with  other  property,  for  an 
entire  price,  where  a  sale  in  that  manner  will  be 
more  beneficial  for  the  cestui  que  trust,  provided 
the  purchase-money  be  properly  apportioned, 
and  the  conditions  of  sale  affecting  the  other 
property  are  not  such  as  to  injure  the  sale 
of  the  trust  property.  Cooper,  In  re,  4  Ch.  D. 
802  ;  46  L.  J.,  Ch.  133  ;  36  L.  T.  890  ;  25  W.  R. 
301. 

A  purchaser  under  such  circumstances  ought 
to  see  that  the  purchase-money  is  properly  ap- 
portioned before  completion.    lb. 

On  Sale  by  an  Szeoutor.]— On  a  purchase  from 
an  executor  or  other  person  having  power  to  deal 
with  real  estate,  if  there  is  no  reason  to  infer  that 
the  executor  is  not  selling  for  payment  of  debts, 
the  purchaser  is  discharged  from  seeing  to  the  ap- 
plication of  the  purchase-moneys.  Secus,  if  the 
executor  is  selling  for  securing  his  own  private 
debt,  or  otherwise  for  his  own  benefit.  Ilaynes 
V.  Forshaw,  22  L.  J.,  Ch.  1060  ;  17  Jur.  930. 


Enquiry  as  to  Bebti.] — Unless  twenty 


years  have  elapsed  since  the  death  of  a  testator 
who  has  charged  his  real  estate  with  the  payment 
of  his  debts,  the  vendor  selling  under  the  power 
given  by  the  charge  is  not  bound  to  answer  the 
purchaser's  inquiry  whether  any  of  the  debts  of 
the  testator  still  remain  unpaid,  and  the  pur- 
chaser ought  not  to  make  the  inquiry,  as  he 
will  get  a  good  title  even  if  there  are  no  debts. 
Tanqueray-WWaume  and  Landau,  In  re,  20 
Ch.  D.  465 ;  51  L.  J.,  Ch.  434 ;  46  L.  T.  452  ;  30 
W.  R.  801— C.  A. 

Vendorf  only  having  Title  to  Hoiety.]— When 
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day.  A,  delay  in  the  completion  arose  from  a 
defect  in  a  pojv^er  of  sale  in  a  settlement,  which 
was  afterwards  cured  by  a  decree  rectifying  the 
settlement: — Held,  that  interest  was  payable 
from  the  day  appointed  for  completion.  Pal- 
mrrston  (  VUcaurW)  v.  Turner,  33  Beav.  525  ;  33 
L.  J.,  Ch.  457  ;  10  Jur.,  N.  S.  577  ;  12  W.  R.  816. 

Initalmenti— Part  left  on  Mortgage— S«dao- 
tion«]— An  estate  was  contracted  to  be  sold  at  a 
sum  to  be  paid  by  six  instalments,  with  additions 
in  the  form  of  interest,  at  5  per  cent.,  until  the 
day  of  payment  thereot  By  a  subsequent  con- 
tract it  was  agreed,  that  the  last  instalment, 
instead  of  being  paid  at  the  appointed  day,  should 
remain  on  mortgage,  at  4}  per  cent  for  fourteen 
years,  but  that  the  stipulations  of  the  first  con- 
tract as  to  the  previous  instalments  should  con- 
tinue in  force.  The  reduction  from  5  to  4^  per 
cent,  is  dependent  upon  the  fulfilment  of  the 
terms  of  the  first  contract  with  respect  to  the 
previous  instalments;  and  these  being  suffered 
to  remain  unpaid  long  after  the  appointed  pe- 
riods, and  no  mortgage  having  been  ezecated, 
the  vendor  is  entitled  to  recover  6  per  cent, 
npon  the  last  Instalment,  as  well  as  upon  the 
others.  Attwood  v.  Taylor.  1  M.  &  G.  279  ;  1 
Scott,  N.  R.  611. 

By  a  contract  of  sale,  the  purchaser  was  to  pay 
a  certain  sum  by  six  instalments,  and  also  5  per 
cent  half-yearly  from  the  day  appointed  for  the 
payment  of  the  second  instalment,  upon  the  four 
remaining  instalments,  until  paid ;  such  addi- 
tional sums,  by  way  of  percentage,  to  be  secured 
by  the  bond  of  the  purchaser.  In  the  contract, 
and  also  in  the  declaration  thereon,  this  addi- 
tional percentage  was  called  interest  upon  the 
instalments.  Neither  the  instalments,  nor  the 
additional  percentage  were  paid  as  they  became 
due,  nor  was  any  bond  given :— Held,  that  the  pur- 
chaser was  chargeable  with  interest  upon  the  last 
four  instalments  until  actual  payment  of  those 
instalments;  but  that  the  jury  was  not  bound, 
cither  at  common  law  or  under  3  &  4  Will.  4, 
c.  42,  s.  28,  to  give  interest  upon  the  additional 
percentage  treated  by  the  i)arties  as  interest    Ih. 

Parties  to  Sue— Joint  Interest  in  Lands.]— A., 

B.  and  C,  being  interested  in  lands,  but  having 
no  common  legal  interest  in  any  portion  of  them, 
agreed  together  to  put  them  up  for  sale,  according 
to  their  interests ;  and  the  lands  were  so  put  up, 
under  the  direction  of  their  agent,  in  lots.  £ach 
lot  was  described  in  a  separate  paper  containing 
the  conditions  of  sale,  in  which  it  was  stipulated 
that  the  vendors  should  deliver  an  abstract  of 
title;  that  the  conveyances  should  be  executed,  and 
the  purchase-money  paid  on  a  certain  day,  from 
which  time  the  purchaser  should  have  possession ; 
and  that  if  the  purchaser  should  be  let  in  before 
payment  of  the  purchase-money,  he  should  be 
considered  tenant  at  will  to  the  vendors,  and 
pay  interest  at  the  rate  of  4  per  cent  on  the 
amount  of  purchase-money,  as  and  for  rent 
The  defendant  bought  some  of  the  lots  under 
these  conditions — two  by  auction  and  two  by 
private  contract  No  abstract  of  title  was  de- 
livered ;  but  he  was  let  into  possession  and  held 
for  several  years,  not  paying  the  purchase- 
money.  He  knew  of  the  arrangement  entered 
into  between  A.,  B.  and  C.  for  the  sale  of  the 
premises  : — Held,  that  A.,  B.  and  C.  could  not 
jointly  sue  npon  an  implied  contract  by  the 
defenclant,  to  waive  the  delivery  of  an  abstract, 


and  perform  the  condition  for  payment  of  4 
per  cent,  interest  as  rent.  Seaton  v.  Booth,  4 
A.  &  E.  529  ;  1  H.  &  W.  742. 

6.  Action  fob  Pbick. 

After  Beiale.]  —  Where  the  vendor,  after  an 
abortive  sale,  resells  to  another  person,  he  cannot 
sue  the  first  purchaser  for  lands  bargained  and 
sold.    James  v.  Shore,  I  Stark.  426. 

On  Breach  of  Contract — ^Damage!.] — Where  a 
party  has  been  let  into  possession  of  lands  under 
a  contract  of  purchase,  but  does  not  complete  the 
purchase,  and  refuses  to  pay  the  purchase-money, 
and  no  conveyance  is  executed,  the  vendors  can- 
not recover  from  him  the  whole  amount  of  the 
purchase-money,  but  only  the  damages  actually 
sustained  by  his  breach  of  contract  Laird  v. 
Pirn  or  Payne,  7  M.  &  W.  474 ;  8  D.  P.  C.  860. 

Joint  or  Several  Liability — Parties  to  Sue.] — 
By  articles  of  agreement,  reciting  that  the  defen- 
dant had  contracted  with  J.,  as  the  agent  of  the 
plaintiff  and  the  other  owners  of  the  property,  for 
the  purchase  of  the  lands  therein  mentioned,  the 
defendant  covenanted  with  the  plaintiff  and  the 
several  other  parties  beneficially  interested,  to 
perform  such  contract  by  paying  the  purchase- 
money  on  a  certain  day : — Held,  that  this  covenant 
was  several ;  and  that  the  plaintiff  might  sue  alone 
for  the  non-payment  of  his  share  of  the  purchase- 
money,  without  joining  the  other  parties  bene- 
ficially interested.  Poole  v.  Hill,  6  M.  &  W.  835  ; 
9  D.  P.  C.  300. 

On  Fraud  by  Agent  and  Purchaser.] — ^When 
an  agent  for  the  sale  of  an  estate  colludes  with 
a  purchaser,  and  in  consideration  of  a  bribe  or 
honorarium  allows  the  purchaser  to  obtain  the 
estate  at  less  than  its  value,  with  a  view  to  a 
sale  at  a  higher  price  to  a  sub-purchaser,  and  the 
transaction  is  concealed  from  the  vendor,  both 
agent  and  purchaser  will  be  held  jointly  and 
severally  liable  to  pay  to  the  vendor  the  increased 
amount  obtained  by  the  sub-sale.  Morgan  v. 
£l/ord,  4  Ch.  D.  352. 

On  appeal,  the  court,  being  of  opinion  on  the 
evidence  and  correspondence  that  the  baiigaln 
between  the  agent  and  the  owner  was  that  the 
agent  should  have  whatever  the  estate  fetched 
above  a  certain  price,  dismissed  the  bill  without 
giving  any  opinion  on  the  above  points.    lb. 

On  Covenant  to  Pay  by  Votee.] — ^A  covenant  to 
pay  D.  213/.  15x.  as  and  for  the  purchase-money 
for  certain  seams  and  beds  of  coal  and  minerals^ 
in  manner  and  at  the  times  following,   viz.  : 
"211,  78,  iad.  on  the  day  of  the  date  thereof,  and 
the  remaining  192/.  7»,  6d,  by  four  several  pro- 
missory notes,  under  the  hand  of  the  defendant, 
bearing  date  with  the  deed,  payable  to  D.  or 
order  on  the  1st  of  July  in  every  year,  until  tbe 
whole  of  the  purchase-money  should  be  paici, 
with  interest  tnereon  after  the  rate  of  52.  per 
cent,  per  annum  until    the    promissory  notes 
should  be  paid,"  is  a  covenant  to  pay  the  pur- 
chase-money when  the  notes  become  due,  and 
the  covenant  is  not   performed  by  the   mere 
deliveiy  of   the    promissory    notes.    Dixofi    v 
Holroyd,  7  EL  &  Bl.  903 ;  27  L.  J.,  Q.  a  43  ;   3 
Jur.,  N.  S.  1147. 

Conaideration— I.  0.  IT.]— A  count  stated,  tbat 


405         VENDOR  AND   PURCHASER— iiiif/tte,  Ac,  of  Parties.        406 


[•  .'■  'I  tho  suflSciency  of  the  notice,  but  did  not 
1  n  out  that  the  sum  paid  in  was  deficient  by 
.''•'»^  On  discovering  the  deficiency,  the  pur- 
(;ha>er  paid  in  BOOZ.,  with  interest,  at  5  per 
i'trit. : — Held,  that  the  purchaser  was  not  liable 
fur  interest  subsequently  to  the  time  when  he 
paid  38,()00Z.  into  the  bank.  Kershaw  v.  Kershaw^ 
9  L.  R.,  Eq.  66  ;  21  L.  T,  651  ;  18  W.  R.  477. 

Evidence  of  PoMeMion.] — The  putting  up  of  a 
notice  board  for  the  purpose  of  selling  or  letting 
building  land  by  a  purchaser  : — Held,  to  render 
him  liable  to  pay  interest  on  the  purchase- 
money.  Ballard  v.  Shutt,  15  Ch.  D.  122 ;  49 
L.  J.,  Ch.  618  ;  43  L.  T.  173  ;  29  W.  R.  73. 

Coyenant  for   Delivery  of  Abstraot.]  —  By 

articles  of  agreement,  the  defendant  agreed  to 
purchase  land  of  the  plaintiff,  and  the  plain- 
tiff agreed  that  he  would  within  one  month 
from  the  date  thereof,  or  from  being  required  so 
to  do,  deliver  to  the  defendant  an  abstract  of 
title ;  and  the  defendant  agreed  that  he  would 
pay  a  portion  of  the  purchase-money  on  signing 
the  agreement,  and  the  residue  on  or  before  a 
given  day  (four  years  from  the  date  of  the 
agreement),  with  interest  thereon,  payable  half- 
yearly,  between  the  date  of  the  agreement  and 
the  day  fixed  for  the  payment  of  the  residue  : — 
Held,  that  the  delivery  of  the  abstract  was  not 
a  condition  precedent  to  the  plaintiff's  right 
to  enforce  payment  of  the  half-yearly  interest. 
Dicker  v.  Javhtim,  6  C.  B.  103  ;  17  L.  J.,  C.  P. 
234  ;  12  Jur.  541. 

WilUngneie  to  Complete.] — A  purchaser  agreed 
that,  if  the  completion  of  the  purchase  **  shall  be 
delayed  on  his  part"  beyond  the  27th  June,  he 
would  pay  interest.  The  vendor  and  his  trustee 
were  willing  to  complete  on  that  day,  but  the 
purchaser  was  not  prepared ;  and  on  the  28th 
November,  when  the  purchaser  was  ready,  the 
vendor's  trustee  would  not  join : — Held,  that  the 
purchaser  was  liable  to  interest  only  from  the 
27th  June  to  the  28th  November.  Perry  v. 
Smith,  Gar.  &  M.  554. 

Delay  in  InvestigAting  Title — Money  Lying 
Idle.] — A.  agreed  to  advance  B.  4,000/.  on  mort- 
gage of  freehold  and  copyhold  premises  ;  and  it 
was  stipulated,  that,  within  one  week  from  the 
date  of  the  agreement,  B.  should  deliver  to  A. 
or  his  solicitor  a  complete  abstract  of  the  title 
to  the  premises,  and  produce  the  title  deeds 
necessary  to  verify  the  same,  and  deduce  and 
shew  a  good  marketable  title  within  one  month 
after  the  delivery  of  the  abstract ;  and  if  B. 
should  not,  within  a  week,  deliver  such  abstract, 
and  produce  the  title  deeds,  and  within  a  month 
after  the  deliveiy  of  the  abstract  deduce  a  mar- 
ketable title,  then  it  was  to  be  at  A.'s  option 
to  consider  the  agreement  void ;  and  B.  should 
forthwith  pay  to  A.  all  costs  and  charges  in- 
curred by  him  in  investigating  the  title  to  the 
premises.  Abstracts  of  title  were  delivered  soon 
after  the  agreement,  but  they  were  found  defec- 
tive. From  the  24th  September,  1831,  the  day 
when  the  title  ought  to  have  been  completed, 
until  the  14th  May,  1832,  negotiations  were 
going  on,  A.  remonstrating  on  the  badness  of 
the  title,  and  informing  B.  that  his  money  had, 
during  the  whole  interval,  been  lying  idle,  and 
B.  during  this  interval  endeavouring  to  amend 
his  title  until  the  last-mentioned  day.  when  he 


failed  to  do  so,  and  the  negotiation  ended.  In 
an  action  brought  by  A.  to  recover  the  amount 
of  costs  and  charges  incurred  by  him  in  investi- 
gating the  title,  and  also  interest  on  the  4,000^. 
which  had  been  lying  idle  from  the  24th  Sep- 
tember until  the  14th  May : — Held,  that  A.  was 
not  entitled  to  recover  the  interest.  Stveetland 
V.  Smithy  1  C.  &  M.  585. 

Interest  paid  by  a  purchaser  upon  money  bor- 
rowed by  him  to  complete  the  purchase,  and  kept 
idle  (pending  an  endeavour  by  the  vendor  to 
clear  up  the  title),  may  be  recovered  as  damages 
against  the  latter  for  breach  of  contract.  Sherry 
V.  Oke,  3  D.  P.  C.  349. 

In  an  action  by  the  intended  purchaser  against 
the  vendor  of  an  estate,  the  declaration  stated 
articles  of  agreement  between  the  defendant  and 
the  plaintiff,  whereby  the  defendant,  in  con- 
sideration of  2,115/.,  agreed  that  he  would,  on  or 
before  the  25th  day  of  March  next,  well  and 
effectually  convey  the  estate  to  the  plaintiff, 
with  a  good  title  ;  and  the  plaintiff  agreed,  that 
on  the  25th  day  of  March,  on  having  such  con- 
veyance, he  would  pay  the  defendant  the  pur- 
chase-money ;  and  that,  in  case  the  purchase 
should  not  be  completed  on  the  25th  day  of 
March,  the  plaintiff  was  to  pay  interest  on  the 
purchase-money  before  it  waa  completed.  Breach, 
that,  although  the  plaintiff  was  always,  from  the 
making  of  the  agreement  until  and  upon  the  25th 
day  of  March,  ready  and  willing  to  accept  a  con- 
veyance, and  to  pay  the  purchase-money,  whereof 
the  defendant  had  notice,  yet  the  defendant  did 
not,  on  the  day  and  year  last  aforesaid,  or  at  any 
other  time  whatsoever,  make  a  good  title  to  the 
plaintiff  of  the  estate,  nor  had  he  at  any  time 
any  such  title  ;  alleging  damage  by  expenses  in- 
curred in  investigating  the  title,  and  loss  of  in- 
terest on  the  purchase-money  while  lying  at  a 
banker's  :  —  Held,  that  the  plaintiff  could  not 
recover  for  any  expenses  or  loss  of  interest  subse- 
quent to  the  25th  of  March.  Metcalfe  v.  Fowler, 
6  M.  &  W.  830. 

Delay — "From  whatever  Cause."] — In  con- 
ditions of  sale,  a  time  was  fixed  for  tne  delivery 
of  the  abstract,  and  also  for  the  payment  of  the 
purchase-money,  or  for  interest  to  run  if  the 
money  was  not  paid  at  that  time,  *•'•  from  what- 
ever cause  the  delay  might  have  arisen."  The 
vendor  did  not  deliver  the  abstract  at  the  time 
stipulated  : — Held,  that  the  purchaser  was  only 
liable  to  pay  interest  from  the  time  a  good  title 
was  shewn.  Be  Visme  v.  De  Visme,  1  Mac.  &  G, 
336  ;  1  Hall  &  T.  408  ;  19  L.  J.,  Ch.  62  ;  13  Jur. 
1037. 

Where  conditions  of  sale  provide  that  interest 
shall  be  paid  by  the  purchaser  from  a  fixed  time, 
if  the  completion  should  be  delayed  by  any  cause 
whatever,  delay  merely  occasioned  by  the  state 
of  the  title,  and  not  wilful  on  the  part  of  the 
vendor,  falls  within  the  provision.  Shermn  v. 
Shahfpear,  5  De  G.,  M.  &  G.  617. 

Where  a  purchaser  agrees,  that  if,  "  from  any 
cause  whatever,"  the  purchase  shall  not  be  com- 
pleted on  the  day  fixed,  he  will  pay  interest,  the 
rule  is  this — he  must  pay  such  interest,  unless 
the  delay  has  been  occasioned  by  any  misconduct 
on  the  part  of  the  vendor.  Williams  v.  Glcnton, 
34  Beav.  528. 

A  contract  for  sale  provided,  that  "  if,  from 
any  cause  whatever,"  the  purchase  was  not  com- 
pleted on  the  day  named,  the  purchaser  should 
pay  interest  on  the  purchase-money  from  that 
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day.  A,  delay  in  the  completion  arose  from  a 
defect  in  a  pojv^er  of  sale  in  a  settlement,  which 
was  afterwards  cared  by  a  decree  rectifying  the 
settlement: — -Held,  that  interest  was  payable 
from  the  day  appointed  for  completion.  Pal- 
vterston  (VucoutW)  v.  Turrier,  33  Beav.  525  ;  33 
L.  J.,  Ch.  457  ;  10  Jur.,  N.  S.  577  ;  12  W.  R.  816. 

Instalments— Part  left  on  Mortgage— Seduc- 
tion. ]» An  estate  was  contracted  to  be  sold  at  a 
sum  to  be  paid  by  six  instalments,  with  additions 
in  the  form  of  interest,  at  5  per  cent.,  until  the 
day  of  payment  thereot  By  a  subsequent  con- 
tract it  was  agreed,  that  the  last  instalment, 
instead  of  being  paid  at  the  appointed  day,  should 
remain  on  mortgage,  at  4^  per  cent,  for  fourteen 
years,  but  that  the  stipulations  of  the  first  con- 
tract as  to  the  previous  instalments  should  con- 
tinue in  force.  The  reduction  from  5  to  4J  per 
cent,  is  dependent  upon  the  fulfilment  of  the 
terms  of  the  first  contract  with  respect  to  the 
previous  instalments;  and  these  being  suffered 
to  remain  unpaid  long  after  the  appointed  pe- 
riods, and  no  mortgage  having  been  executed, 
the  vendor  is  entitled  to  recover  5  per  cent, 
npon  the  last  instalment,  as  well  as  upon  the 
others.  Attwood  v.  Taylor,  1  M.  &  G.  279  :  1 
Scott,  N.  R.  611. 

By  a  contract  of  sale,  the  purchaser  was  to  pay 
a  certain  sum  by  six  instalments,  and  also  5  per 
cent,  half-yearly  from  the  day  appointed  for  the 
payment  of  the  second  instalment,  upon  the  four 
remaining  instalments,  until  paid ;  such  addi- 
tional sums,  by  way  of  percentage,  to  be  secured 
by  the  bond  of  the  purchaser.  In  the  contract, 
and  also  in  the  declaration  thereon,  this  addi- 
tional  percentage  was  called  interest  upon  the 
instalments.  Neither  the  instalments,  nor  the 
additional  percentage  were  paid  as  they  became 
due,  nor  was  any  bond  given :— Held,  that  the  pur- 
chaser was  chargeable  with  interest  upon  the  last 
four  instalments  until  actual  payment  of  those 
instalments;  but  that  the  jury  was  not  bound, 
either  at  common  law  or  under  3  &  4  Will.  4, 
c.  42,  s.  28,  to  give  interest  upon  the  additional 
1  lercentage  treated  by  the  parties  as  interest     lb. 

Parties  to  Sue— Joint  Interest  in  Lands.]— A., 

B.  and  C,  being  interested  in  lands,  but  having 
no  common  legal  interest  in  any  portion  of  them, 
agreed  together  to  put  them  up  for  sale,  according 
to  their  interests ;  and  the  lands  were  so  put  up, 
under  the  direction  of  their  agent,  in  lots.  Each 
lot  was  described  in  a  separate  paper  containing 
the  conditions  of  sale,  in  which  it  was  stipulated 
that  the  vendors  should  deliver  an  abstract  of 
title;  that  the  conveyances  should  be  executed,  and 
the  purchase-money  paid  on  a  certain  day,  from 
which  time  the  purchaser  should  have  possession ; 
and  that  if  the  purchaser  should  be  let  in  before 
payment  of  the  purchase-money,  he  should  be 
considered  tenant  at  will  to  the  vendors,  and 
pay  interest  at  the  rate  of  4  "per  cent,  on  the 
amount  of  purchase-money,  as  and  for  rent. 
The  defendant  bought  some  of  the  lots  under 
these  conditions — two  by  auction  and  two  by 
private  contract.  No  abstract  of  title  was  de- 
livered ;  but  he  was  let  into  possession  and  held 
for  several  years,  not  paying  the  purchase- 
money.  He  knew  of  the  arrangement  entered 
into  between  A.,  B.  and  C.  for  the  sale  of  the 
premises  : — Held,  that  A.,  B.  and  C,  could  not 
jointly  sue  npon  an  implied  contract  by  the 
defendant,  to  waive  the  delivery  of  an  abstract, 


and  perform  the  condition  for  payment  of  4 
per  cent,  interest  as  rent.  Seaton  v.  Booth,  4 
A.  &  B.  529  ;  1  H.  &  W.  742. 

6.  Action  for  Pbice. 

After  Beiale.]  —  Where  the  vendor,  after  an 
abortive  sale,  resells  to  another  person,  he  cannot 
sue  the  first  purchaser  for  lands  bax^gained  and 
sold.    James  v.  Shore,  I  Stark.  426. 

On  Breach  of  Contract — ^Damages.] — ^Where  a 
party  has  been  let  into  possession  of  lands  under 
a  contract  of  purchase,  but  does  not  complete  the 
purchase,  and  refuses  to  pay  the  purchase-money, 
and  no  conveyance  is  executed,  the  vendors  can- 
not recover  from  him  the  whole  amount  of  the 
purchase-money,  but  only  the  damages  actually 
sustained  by  his  breach  of  contract.  Laird  v. 
Pim  or  Payne,  7  M.  &  W.  474 ;  8  D.  P.  C.  860. 

Joint  or  Several  Liability — Parties  to  Sne.] — 
By  articles  of  agreement,  reciting  that  the  defen- 
dant had  contracted  with  J.,  as  the  agent  of  the 
plaintiff  and  the  other  owners  of  the  property,  for 
the  purchase  of  the  lands  therein  mentioned,  the 
defendant  covenanted  with  the  plaintiff  and  the 
several  other  parties  beneficially  interested,  to 
perform  such  contract  by  paying  the  purchase- 
money  on  a  certain  day: — Held,  that  this  covenant 
was  several ;  and  that  the  plaintiff  might  sue  alone 
for  the  non-payment  of  his  share  of  the  purchase- 
money,  without  joining  the  other  parties  bene- 
ficially interested.  Poole  v.  Hill,  6  M.  &  W.  835  ; 
9  D.  P.  C.  300. 

On  Fraud  by  Agent  and  Pnrchaser.] — Wlien 
an  agent  for  the  sale  of  an  estate  colludes  with 
a  purchaser,  and  in  consideration  of  a  bribe  or 
honorarium  allows  the  purchaser  to  obtain  the 
estate  at  less  than  its  value,  vrith  a  view  to  a 
sale  at  a  higher  price  to  a  sub-purchaser,  and  the 
transaction  is  concealed  from  the  vendor,  both 
agent  and  purchaser  will  be  held  jointly  and 
severally  liable  to  pay  to  the  vendor  the  increased 
amount  obtained  by  the  sub-sale.  Morgan  v. 
Elford,  4  Ch.  D.  352. 

On  appeal,  the  court,  being  of  opinion  on  the 
evidence  and  correspondence  that  the  bargain 
between  the  agent  and  the  owner  was  that  the 
agent  should  have  whatever  the  estate  fetched 
above  a  certain  price,  dismissed  the  bill  without 
giving  any  opinion  on  the  above  points,    lb. 

On  Covenant  to  Pay  by  Kotes.] — ^A  covenant  to 
pay  D.  213Z.  15;r.  as  and  for  the  purchase-money 
for  certain  seams  and  beds  of  coal  and  minerals, 
in  manner  and  at  the  times  following,  viz.  : 
"  21 Z.  Is,  6d.  on  the  day  of  the  date  thereof,  and 
the  remaining  192Z.  7s.  6d,  by  four  several  pro- 
missory notes,  under  the  hand  of  the  defendant, 
bearing  date  with  the  deed,  payable  to  D.  or 
order  on  the  1st  of  July  in  every  year,  until  the 
whole  of  the  purchase-money  should  be  paid, 
with  interest  tnereon  after  the  rate  of  5/.  per 
cent,  per  annum  until  the  promissory  notes 
should  be  paid,"  is  a  covenant  to  pay  the  pur- 
chase-money when  the  notes  become  due,  and 
the  covenant  is  not  performed  by  the  mere 
delivery  of  the  promissory  notes.  Dixon  ▼, 
Holroyd,  7  EL  &  Bl.  903  ;  27  L.  J.,  Q.  B.  43  j  3 
Jur.,  N.  S.  1147. 

Consideration— I.  0.  TT.] — A  count  stated,  that 
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in  consideration  that  the  plaintiff  agreed  with  the 
defendant  to  sell  and  transfer  to  him,  by  the 
22nd  of  Januaiy,  a  lease  of  a  farm  for  500/.,  and 
the  implements,  stock,  &c.,  at  a  ya>uation,  the 
defendant  agreed  to  parchase  the  same,  subject 
to  his  being  approved  of  as  a  tenant  by  S. ;  and 
also,  at  and  upon  making  the  agreement,  to  pay 
down  500/.  as  a  deposit,  and  to  complete  the  pur- 
chase, and  pay  the  valuation  by  the  22nd  of 
January ;  that  the  defendant  being  unable  to 
pay  the  500/.  upon  the  making  the  agreement, 
in  consideration  that  the  plaintiff  dispensed  with 
payment  down  of  the  500/.,  and  would  take  the 
defendant's  I  O  U  for  the  same,  he  promised  the 
plaintiff  that  he  would  pay  the  500/.  as  soon  as 
he  could  write  to  his  banker,  at  Berwick,  and 
procure  his  banker  to  remit  the  same.  Breach, 
that  the  money  was  not  paid : — Held,  that  the 
count  disclosed  a  sufficient  consideration  for  the 
defendant's  promise.  Davis  v.  Nishett,  10  C.  B., 
N.  S.  752  ;  31  L.  J.,  C.  P.  6  ;  8  Jur.,  N.  S.  211  ; 
9  W.  R.  840. 

A  plea,  that  before  the  defendant  could  procure 
his  banker  to  remit,  and  before  'any  demand  of 
payment  of  the  I  0  U,  the  defendant  was  disap- 
proved as  a  tenant  by  S.,  is  a  good  answer  to  the 
count.    Ih, 

A  plea,  on  equitable  grounds,  that  before  de- 
mand of  payment  of  the  I  0  U,  the  defendant 
was  disapproved  of  as  a  tenant  by  S.,  and  the 
plaintiff  was  thereby  rendered  unable  to  sell  and 
transfer  the  lease,  is  not  a  good  equitable  defence, 
inasmuch  as  the  plea  discloses  no  ground  upon 
which  the  defendant  could  be  liable  to  an  in- 
junction in  a  court  of  equity.    lb. 

Replication  to  this  plea,  that  it  was  part  of  the 
agreement  that  the  500/.  should  be  forfeited  in  case 
of  non-completion  of  the  agreement  by  the  defen- 
dant on  the  22nd  of  January  ;  that  it  was  agreed 
that,  for  the  purpose  of  obtaining  the  defendant's 
being  approved  as  a  tenant  by  S.,  he  should  apply 
to  S.  to  accept  him  as  such  tenant ;  and  that,  be- 
fore any  disapproval  of  S.,  the  defendant  applied 
to  S.  to  accept  him  as  tenant,  and  afterwards  the  de- 
fendant withdrew  such  application,  and  declined 
to  be  accepted  as  tenant  by  S. ;  and  that  such  dis- 
approval was  procured  and  occasioned  by  the  act 
of  the  defendant,  and  from  his  unwillingness  to 
fulfil  the  agreement,  and  not  otherwise  : — Held, 
that,  assuming  the  plea  to  be  an  answer  to  the 
count,  the  replication  was  a  good  answer  to  the 
plea.    lb. 

Priority  of  PuroliABer'g  Costs  over  Mortgage 
after  Contract.] — A  vendor  brought  an  action 
claiming  a  declaration  that  his  contract  for  sale 
was  at  an  end.  The  purchaser  made  a  counter- 
claim for  the  specific  performance  of  the  contract. 
Judgment  was  given  for  the  defendant,  with 
costs,  on  both  claim  and  counter-claim  : — Held, 
that  the  defendant  was  entitled  to  deduct  his 
costs  from  his  purchase-money  in  priority  to  a 
mortgage  of  the  plaintiff,  whose  mortgage  had 
been  created  after  the  contract  for  sale,  but 
before  the  commencement  of  the  action.  Green 
V.  Sevin,  13  Ch.  D.  589. 

7.  Action  foe  Deposit. 

Parties  to  Action — ^Anotioneers  aa  Co-Defen- 
dants.]— Auctioneers  (as  well  as  the  vendors) 
were  held  to  be  proper  defendants  to  an  action 
for  rescission  and  costs  brought  by  the  purchaser 
of  a  property,  which  he  alleged  without  contra- 


diction that  he  was  induced  to  purchase  by  the 
fraudulent  mock-bidding  of  such  auctioneers. — 
Semble,  that  it  would  not  have  been  open  to  him 
to  make  them  parties  for  the  mere  purpose  of 
discovery.  The  order,  therefore,  of  Jessel,  M.  R., 
dismissing  them  from  the  action  upon  payment 
of  the  deposit-money  into  court,  was  discharged. 
Heathj  v.  Xewton,  45  L.  T.  455  ;  30  W.  R.  72— 
C.A. 

Bight  of  Vendor  to  Betain.  ] — By  the  conditions 
of  sale  it  was  provided  as  follows  : — "  Should  the 
purchaser  neglect  or  fail  to  comply  with  any  of 
the  conditions,  his  deposit-money  shall  be  abso- 
lutely forfeited  to  the  vendor,  who  shall  be  at 
liberty  to  re-sell  the  property  by  public  auction 
or  private  sale  ;  and  if  the  amount  or  price  which 
shall  be  obtained  by  such  second  sale  shall  not 
be  sufficient  to  cover  the  amount  bid  for  the  same 
at  the  present  sale,  and  all  the  expenses  of  or 
incidental  to  the  present  sale,  the  deficiency  shall 
be  paid  by  the  defaulter  to  the  vendor."  Tlie 
purchaser  paid  a  deposit,  but  failed  to  complete 
the  purchase.  There  was  no  re-sale  : — Held,  that 
the  vendor  was  entitled  to  retain  the  deposit  and 
also  to  recover  the  auctioneers'  charges  for  the 
abortive  sale,  and  the  costs  incurred  by  him  in 
preparing  to  complete  the  sale.  Efisex  V.  Danielle 
10  L  R.,  C.  P.  538  ;  32  L.  T.  476. 

When  a  contract  for  sale  goes  off  by  default  of 
the  purchaser,  the  vendor  is  entitled  to  retain 
the  deposit.  Barrcll,  Ex  parte,  Pamell,  In  re, 
10  L.  R.,  Ch.  512  ;  44  L.  J.,  Ch.  138  ;  33  L.  T. 
115;  23  W.  R.  846. 

By  a  contract  for  sale  of  real  estate  it  was 
stipulated  that  a  portion  of  the  purchase-money 
should  be  paid  immediately  and  the  residue  on 
the  completion  of  the  contract.  There  was  no 
stipulation  as  to  the  forfeiture  of  the  deposit  in 
case  the  purchase  went  off  through  the  pur- 
chaser's default.  After  the  title  had  been  ac- 
cepted the  purchaser  became  bankrupt,  and  the 
trustee  disclaimed  the  contract  under  the  Bank- 
ruptcy Act,  1869,  s.  23,  and  called  upon  the 
vendor  to  repay  the  deposit : — Held,  that  the 
vendor  was  entitled  to  retain  the  deposit.    lb. 

Agreement  to  make  <<  Good  Marketable  Title" 
— Pnrehaser'fl  Knowledge  of  Defect.] — T.  agreed 
to  sell  to  C.  certain  freehold  houses,  and  to  make 
a  good  marketable  title.  On  investigation  of  the 
title  it  appeared  that  the  houses  were  part  of  a 
property  which  had  been  sold  by  a  building 
society  in  lots,  subject  to  stringent  restrictive 
covenants  which  were  admitted  to  make  the  title 
not  a  marketable  one.  T.  having  declined  to 
procure  a  release. of  the  covenants,  C.  brought  an 
action  to  recover  back  his  deposit.  T.  adduced  evi- 
dence that  C.  knew  of  the  restrictions  at  the  time 
of  the  contract,  and  the  jury  found  that  he  did  : 
— Held,  that  this  evidence  could  not  be  admitted 
to  modify  the  terms  of  the  express  contract,  and 
that  the  plaintiff  was  entitled  to  recover.  Cato 
V.  Thompson,  9  Q.  B.  D.  616  ;  47  L.  T.  491  — 
C.A. 

Defective  Title— Specific  Performance  Impoa- 

■ible.] — Where  the  word  "  assigns  "  was  omitted 
in  the  description  of  the  donees  of  a  power  of  sale 
contained  in  a  will,  the  title  of  the  devisees  of  the 
surviving  donee  was  held  to  be  too  doubtful  for 
a  court  of  equity  to  compel  specific  performance 
of  a  contract  of  sale  entered  into  between  the 
plaintiff  and  such  assignees,  and  he  was  held  to 
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be  entitled  to  recoyer  his  deposit.  Stevens  v. 
Atuten,  3  El.  &  El.  685  ;  30  L.  J.,  Q.  B.  212  ;  7 
Jut.,  N.  S.  873  ;  3  L.  T.  810. 

An  intended  purchaser,  who  by  the  conditions 
of  sale  is  to  have  a  good  title  made  out,  may, 
upon  an  insufficient  title  being  offered  to  him, 
recover  his  deposit  money  and  expenses,  in  an 
action  against  the  intended  vendor.  SimmonJi 
V.  ffeseltine,  6  C.  B.,  N.  S.  554  ;  28  L.  J.,  C.  P. 
129  ;  5  Jur.,  N.  S.  270. 


To   Leaie.] — S.,  being   in  the  occupa- 


tion of  a  public-house,  contracted  with  W.  to 
sell  to  him  the  residue  of  the  lease,  of  which 
twelve  and  a  half  years  at  least  were  unex- 
pired. W.,  the  day  after  signing  the  contract, 
by  which  he  agreed  to  take  possession  on  the 
15th  April,  1878,  paid  a  sum  as  a  deposit  to  S.'s 
agent.  The  abstract  of  title  shewed  that  S.^s 
lessors  had  a  right  of  option  to  determine  the 
lease  at  the  end  of  five  years,  and  W.  at  once 
rescinded  the  contract,  and  required  the  return 
of  the  deposit-money.  8.  refused  to  repay  the 
money,  and  W.  issued  a  writ  in  his  action  on 
the  10th  of  April  to  recover  it : — Held,  that  W.'s 
objection  to  the  title  was  valid ;  that  he  was  not 
bound  to  wait  till  the  15th  of  April  before 
issuing  the  writ ;  and  that  he  was  entitled  to 
repayment  of  the  deposit-money  with  interest. 
Weston  V.  Savage,  10  Ch.  D.  736 ;  48  L.  J.,  Ch. 
239  ;  27  W.  E.  654. 

Belay  in  Sending  in  Objectionfl.]— The  de- 
fendant purchased  from  a  railway  company  land 
over  a  tunnel,  which,  not  being  "superfluous," 
the  company  had  no  power  to  sell,  and  the 
plaintiff  contracted  to  purchase  the  land  from 
the  defendant  as  freehold  building  land.  One 
of  the  conditions  of  sale  was  that  the  title 
should  commence  with  the  conveyance  from  the 
company;  another,  that  the  purchaser  should 
not  require  the  production  of  or  investigate  or 
make  any  objection  or  requisition  in  respect  of 
such  conveyance ;  and  another,  that  the  purchaser 
should  send  his  objection,  if  any,  to  the  title  within 
seven  days  from  the  delivery  of  the  abstract. 
The  plaintiff  declined  to  complete  after  the  ex- 
piration of  the  seven  days,  and  sued  for  the 
deposit : — Held,  that  the  deposit  could  not  be 
recovered.  Rosenberg  v.  Cook,  8  Q.  B.  D.  162 ; 
51  L.  J.,  Q.  B.  170  ;  30  W.  R.  344-0.  A. 

Objectione,  when  Xade.]  — In  an  action  to 
recover  the  deposit  on  the  purchase  of  an  estate, 
on  the  ground  of  a  defect  in  the  vendor's  title, 
specified  on  rescinding  the  contract,  no  objection 
can  be  insisted  on  at  the  trial  which  was  not 
stated  as  a  reason  for  refusing  to  complete  the 
contract,  if  it  is  of  such  a  nature  that  it  might 
if  then  stated  be  removed.  Todd  v.  Hoggart, 
M.  &  M.  128. 

Xntnal  Mistake— Misdescription.]— A  person 
purchased  at  a  sale  by  auction,  for  2,500/.,  pro- 
perty which  was  described  in  the  particulars  of 
sale  as  an  "  immediate  reversion  in  fee  simple." 
Shortly  after  signing  the  contract  he  discovered 
that  by  the  conditions  of  sale,  which  were  pro- 
duced for  the  first  time  and  read  aloud  by  the 
vendor's  agent  at  the  commencement  of  the*  sale, 
but  which  the  purchaser  was  prevented  by  deaf- 
ness from  hearing  distinctly,  the  purchaser  was 
to  take  the  property,  subject  to  the  obligation  of 
paying  off  mortgages  for  2,600/.,  in  addition  to 


his  purchase-money,  the  real  value  of  the  rever- 
sion being  considerably  under  5,000/. : — Held, 
that  the  purchaser  was  entitled  to  have  the  con- 
tract rescinded  on  the  ground  of  common  mis- 
take, and  of  misdescription  in  the  particulars; 
and  that  he  was  also  entitled  to  have  the  deposit 
which  he  had  paid  returned,  with  interest  at 
4  per  cent.,  and,  until  payment,  to  a  lien  for  the 
amount  on  the  vendor's  interest  in  the  property. 
Torrance  v.  Bolton,  14  L.  R.,  Eq.  124  ;  41  L.  J., 
Ch.  643  ;  27  L.  T.  19  ;  20  W.  R.  718.  Affirmed, 
8  L.  R.,  Oh.  118;  42  L.  J.,  Oh,  177  ;  27  L.  T. 
738 ;  21  W.  R.  134. 

Against  Agent.]— Where  A.  became  the  pur- 
chaser of  an  estate  sold  bv  the  defendant  at  a 
public  auction,  and  signed  a  memorandum  of 
agreement,  in  which  he  was  described  as  the 
agent  of  S.,  who  afterwards  repudiated  the  con- 
tract, of  which  notice  was  given  to  the  agent  of 
the  vendor  before  the  payment  of  the  deposit, 
which  A.  afterwards  paid  according  to  the  con- 
ditions of  sale  : — Held,  on  the  title  proving  de- 
fective, that  A. .was  entitled  to  the  deposit  in  his 
own  name.   Lang st roth  v.  Tonlmin,  3  Stark.  146. 

Against  Principal.]— A.,  as  agent  of  B.,  the 
owner  of  land,  entered  into  an  agreement  for 
sale  with  0.,  the  agent  of  D.,  but  who  appeared 
to  act  on  his  account,  and  the  parties  bound 
themselves  in  a  penalty  for  the  performance  of 
the  agreement,  wnereupon  0.  paid  A.  part  of  the 
purchase-money  as  a  deposit : — Held,  that  D. 
might  sue  B.  to  recover  back  the  deposit  on  a 
breach  of  the  agreement.  Norfolk  (Jhtke)  v. 
Worthy,  1  Camp.  337. 

Solicitor  of  Vendor— Stakeholder.]— A.  was 

employed  as  solicitor  for  the  vendor  of  real 
estate.  By  the  conditions  of  sale  the  deposit 
was  to  be  paid  into  his  hands  '^  as  agent  for  the 
vendor,"  and  he  signed  the  contract  of  sale  and 
receipt  for  the  deposit  as  such  agent : — Held, 
that  he  was  not  a  stakeholder,  and  was  liable  to 
pay  over  the  deposit  to  the  vendor  on  demand, 
and  in  default  to  pay  interest  from  the  time  of 
such  demand.  'Edgell  v.  Day,  1  H.  &  R.  8 ;  1 
L.  R.,  0.  P.  80  ;  35  L.  J.,  0.  P.  7. 

Under  Unwritten  Contract] — Upon  the  aban- 
donment of  an  unwritten  contract  for  the  sale  of 
land,  on  defect  of  title,  the  deposit-money  paid 
by  the  purchaser  to  the  auctioneer  may  be  re- 
covered. Ooshell  V.  Archer,  4  N.  &  M.  486 ;  2 
A.  &  E.  500  ;  1  H.  &  W.  31. 

But  the  expenses  of  investigating  the  title 
cannot  be  recovered  without  proof  of  a  written 
contract  binding  on  the  vendor,  nor  interest 
upon  the  deposit.    Ih, 

Contract  nnder  Seal] — If  A.  agrees  to  sell  an 
estate  to  B.,  and  is  afterwards  disabled  from 
doing  so,  B.  may  recover  back  the  money  de- 
posited, although  the  contract  for  the  sale  is 
under  seal.  GrevUle  v.  Da  Costa,  Peake's  Ad. 
Cas.  113. 

Kon-Performance  by  either  Party — Intention.] 
— By  an  agreement  for  the  purchase  of  a  public- 
house,  300/.  was  paid  by  the  purchaser  by  way 
of  deposit,  and  in  part  of  the  purchase-money. 
The  purchase  was  to  be  completed  on  a  certain 
day;  and  it  was  agreed  that,  if  either  party 
should  refuse   to  perform    the  agreement,  he 
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Sale  by  Bankrupt's  Aflfignees— Bapenesiion — 
Beappointment.] — A  bankrupt's  assignees  con- 
tracted for  the  sale  of  his  copyhold  lands,  and 
received  a  deposit.  The  commission  was  after- 
wards  superseded,  because  when  it  issued  the 
petitioning  creditor  s  debt  was  not  due.  Another 
commission  issued,  upon  the  petition  of  another 
creditor,  and  the  same  assignees  were  chosen  : — 
— Held,  that  the  plaintiff,  having  abandoned  his 
contract  pending  the  old  commission,  might 
recover  back  his  deposit.  BartUtt  v.  Tachin^  1 
Marsh.  583  ;  6  Taunt.  259.  And  see  Roper  v. 
Comben,  6  B.  &  C.  534. 


should  pay  the  other  1,000^.  liquidated  damages: — 
Held,  that  on  this  agreement  it  was  not  intended 
that  the  300/.  should  be  forfeited  on  the  failure 
of  the  purchaser  to  complete  the  contract. 
Palmer  v.  Temple,  1  P.  &  D.  379  ;  9  A.  &  E.  608. 

When  Seeond  Action  Allowed.] — On  the  day 
for  completing  the  purchase  the  purchaser  threw 
up  the  contract,  on  the  ground  that  the  vendor 
was  not  ready  to  complete,  and  sued  him  for 
1,000/.  liquidated  damages,  and  for  300/.  The 
jury  found  a  verdict  for  the  vendor,  on  the  g^^und 
that  he  was  ready  to  complete  the  contract. 
After  the  writ  was  sued  out  against  the  vendor, 
he  disposed  of  the  public-house  to  another  party, 
and  the  purchaser  again  sued  him  for  300/. : — 
Held,  that  as  the  former  action  failed  on  the 
sole  ground  that  it  was  prematurely  brought, 
the  judgment  in  it  was  no  bar  ;  and  that,  as  the 
parties  did  not  intend  the  300/.  to  be  foiieited 
as  a  deposit,  the  purchaser  was  entitled  to 
recover  it  back.    lb. 

Payment — Brewer's  Cheqne.] — In  an  action 
on  an  agreement  to  transfer  a  public-house  and 
assign  the  licences,  the  parties  binding  them- 
selves in  a  penalty  for  the  performance  of  the 
terms,  if  the  vendor  could  not  assign  the  licences, 
and  the  vendee  had  not  the  money  ready  at  an 
appointment  to  settle  the  business,  the  penalty 
cannot  be  recovered  ;  but  if  the  vendee  has  paid 
a  deposit,  it  may  be  recovered  back.  A  cheque 
upon  a  brewer's  house  is  not  sufficient  in  such  a 
case,  if  tendered  in  payment,  though  it  is  proved 
to  be  the  constant  practice  to  use  cheques  instead 
of  money,  in  order  to  prevent  robbery,  on  account 
of  the  lateness  of  the  hour  at  which  settlements 
take  place  in  the  transfer  of  public-houses. 
Clarke  v.  Kifig,  2  C.  &  P.  286  ;  R.  &  M.  394. 

I  0  TT  given  for.] — A.  agreed  to  sell  and  B. 
to  buy  a  public-house,  goodwill,  &c.,  by  an  agree- 
ment which  contained  these  words  :  "  As  earnest 
of  this  agreement)  the  purchaser  has  paid  into 
the  han£  of  the  vendor  50/.,  which  is  to  be 
allowed  in  part  of  payment  at  the  completion  of 
this  agreement;  but  if  the  vendor  should  not 
fulfil  the  same  on  his  part,  he  shall  return  the 
deposit  in  addition  to  the  damages  hereinafter 
stated ;  and  if  the  purchaser  should  fail  to  fulfil 
his  part  of  the  agreement,  then  the  deposit- 
money  shall  become  forfeited  in  part  of  the 
following  damages  ;  and  if  either  of  the  parties 
should  neglect  to  perform,  or  refuse  to  comply 
with  any  part  of  this  agreement,  the  party  so 
refusing  or  neglecting  shall  pay  to  the  other  of 
them  on  demand  50/.,  mutually  agreed  upon  to 
be  the  damages  ascertained  and  fixed  on  breach 
thereof."  Instead  of  the  deposit  B.  gave  an 
I  O  U,  which  he  never  paid,  and  he  afterwards 
refused  to  fulfil  the  agreement : — Held,  that  A. 
was  entitled  to  recover  50/.  as  a  forfeited  deposit. 
mnton  V.  Sparks,  3  L.  R.,  C.  P.  161  ;  37  L.  J., 
0.  P.  81  ;  17  L.  T.  600. 

Payment  by  Bill.] — If  a  party  has  given  a  bill 
of  exchange  or  a  cheqne  for  the  amount  of  a 
deposit  on  a  sale  by  auction,  any  ground  on  which 
the.pa)rty  could  recover  back  his  deposit,  if  j>aid 
in  money,  will  be  a  good  ground  of  defence  m  an 
action  upon  the  bill  or  cheque.  MUU  v.  Oddy, 
6  C.  &  P.  728.  See  S.  C,  2  C,  M.  &  B.  103  ;'5 
Tyr.  671  ;  1  Gale,  92.  See  Dixon  v.  Holroyd, 
ante,  408. 


Forfeiture  for  Non-Completion — ^Payment  by 
Bankrupt  in  Fraud  of  Creditors — Bight  to  follow 
Money.] — A  bankrupt,  having  disposed  of  his 
goods  in  fraud  of  his  creditors,  opened  an  account 
in  a  bank  with  the  proceeds,  and  having  entered 
into  a  contract  for  the  purchase  of  land  in  an 
assumed  name,  paid  a  deposit  to  the  defendant, 
the  auctioneer,  by  a  cheque  drawn  upon  the 
bank.  The  vendor  and  the  defendant  acted  bon& 
fide  and  without  notice  of  the  bankruptcy  or 
of  the  fraudulent  conduct  of  the  bankrupt : — 
Held,  that  the  bankrupt's  trustee  was  not  en- 
titled to  recover  the  deposit  from  the  defendant 
so  as  to  prevent  it  from  being  forfeited  to  the 
vendor  upon  the  non-completion  of  the  contract. 
Collins  V.  Stimson,  11  Q.  B.  D.  142  ;  52  L.  J.,  Q.  B. 
440  ;  48  L.  T.  828  ;  31  W.  R.  920  ;  47  J.  P.  439. 

Condition  to  make  good  Loes  on  Besale.] — 

The  plaintiff  put  up  for  sale  by  auction  real  pro- 
perty upon  conditions  of  sale  which  stipulated 
that  the  purchaser  of  each  lot  should  "  forthwith 
pay  into  the  hands  of  the  auctioneer  a  deposit  of 
20  per  cent,  on  the  purchase-money,  and  sign  an 
agreement "  to  pay  the  remainder,  and  "  that  if 
the  purchaser  of  either  lot  shall  fail  to  comply 
with  these  conditions,  the  deposit  money  shall 
be  actually  forfeited  to  the  vendor,  who  shall  be 
at  full  liberty  to  resell  such  lot  either  by  public 
auction  or  private  contract ;  and  any  deficiency 
that  may  arise  upon  such  resale,  together  with 
all  expenses  attending  the  same,  shall  imme- 
diately after  such  second  sale  be  made  good  bv 
such  defaulter,  and  on  nonpayment  thereof,  such 
amount  shall  be  recoverable  by  the  vendor  as 
and  for  liquidated  damages."  The  defendant 
became  a  purchaser,  but  did  not  pay  the  deposit, 
or  complete  the  purchase.  The  plaintiff  resold 
at  a  price  below  that  for  which  the  defendant 
had  purchased,  and  the  deficiency,  with  the 
expenses  of  sale,  exceeded  the  amount  of  the 
deposit : — Held,  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  the  amount  of 
the  deficiency  and  expenses  only,  and  not,  in 
addition  to  this,  the  amount  of  the  deposit. 
Ockenden  v.  Ilenlty,  EL,  Bl.  &  El.  485 ;  27  L.  J., 
Q.  B.  36  ;  4  Jur.,  N.  S.  999. 

Had  the  deposit  been  paid,  and  the  bargain 
completed,  the  deposit  would  have  gone  in  part 
payment  of  the  purchase-money,  and  in  case  of 
the  non-completion  of  the  bargain,  if  the  defi-' 
ciency  and  expenses  had  together  been  less  than 
the  deposit,  the  purchaser  would  have  been  en- 
titled to  the  whole  deposit,  but  nothing  more.  Ih, 

Interest  on.] — If  a  purchaser  pays  a  deposit 
to  the  auctioneers  at  the  time  of  sale  in  part  of 
his  purchase-money,  and  brings  an  action  against 
them  to  recover  it  back  in  consequence  of  the 
vendors  not  being  able  to  make  a  good  title,  and 
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to  the  entrance.  Wall  v.  City  of  Lmiflon  Real 
Property  Company,  9  L.  R.,  Q.  B.  249  ;  43  L.  J., 
Q,  B.  249  ;  30  L.  T.  53. 


Building  Land — ^Houses  Erected.] — ^A.  sold 
some  building  land  to  B.,  and  he  coyenanted  for 
title.  After  some  houses  had  been  bnilt  on  the 
land,  the  pui chaser  was  evicted  : — Held,  that  he 
was  entitled  to  recover  upon  the  covenants,  not 
only  the  value  of  the  land,  but  also  that  of  the 
houses  subsequently  built  thereon.  Bunny  v. 
Hflpkhiiton,  27  Beav.  565 ;  29  L.  J.,  Ch.  93 ;  6 
Jur.,  N.  S.  187  ;  1  L.  T.  53. 

Knowledge  of  Befect.] — Where  a  party  agrees 
to  grant  a  good  and  valid  lease,  having  full 
knowledge  that  he  has  no  title,  the  plaintiff,  in 
an  action  for  breach  of  such  agreement,  may  re- 
cover,  beyond  his  expenses,  damages  resulting 
from  the  loss  of  his  bargain,  and  the  defendant 
cannot,  under  a  plea  of  payment  of  money  into 
court,  give  evidence  that  the  plaintiff  was  aware 
of  the  defect  of  title.  Rohhuton  v.  Uarman,  1 
Ex.  850  ;  18  L.  J.,  Ex.  202. 

In  Aetion  againit  Agent  Acting  without 
Anthority.] — The  defendant  professing  to  be 
agtint  for  the  owners  (he  being  one  of  them)  of 
an  estate,  entered  into  a  contract  of  sale  of  it  to 
the  plaintiff  ;  some  time  afterwards  he  wrote  to 
say  that  theixi  had  been  some  misunderstanding, 
that  he  thought  he  was  aathorized  to  sell,  but 
that  it  appeared  that  the  parties  interested  took 
a  different  view ;  the  owners  refused  to  com- 
plete, and  sold  the  estate  for  a  larger  sum  than 
that  offered  by  the  plaintiff  ;  the  plaintiff  then 
brought  an  action  against  the  owners,  when  in 
answer  to  interrogatories,  they  (including  the 
defendant)  swore  there  was  no  authority,  but 
the  plaintiff  still  prosecuted  the  action,  on  the 
ground  that  an  advertisement,  stating  that  to 
treat  and  view  the  property  applications  were  to 
be  made  to  the  defendant,  was  sufficient  autho- 
rity, and  was  nonsuited  :  he  then  brought  an 
action  against  the  defendant  for  misrepresenta- 
tion of  authority : — Held,  that  he  was  entitled  to 
recover  as  damages,  first,  the  costs  of  investiga- 
ting title ;  secondly,  the  costs  of  the  previous 
action  up  to  the  time  of  the  answers,  and  a  rea- 
sonable time  to  consider  them,  but  not  beyond  ; 
thirdly,  the  difference  between  the  contract 
price  and  the  market  value,  of  which  the  price 
for  which  the  estate  sold  was  prim&  facie  evi- 
dence ;  but  he  could  not  recover  loss  on  cattle, 
&c.,  bought  in  contemplation  of  the  completion 
of  the  purchase.  Godioin  v.  Ifh'ancU,  5  L.  R., 
C.  P.  295  ;  39  L.  J.,  C.  P.  121  ;  22  L.  T.  338. 

An  auctioneer  entered  into  an  agreement,  on 
the  behalf  of  A.,  to  sell  certain  premises  to  B., 
without  having  communicated  to  A.  that  B.  was 
in  treaty  for  them.  A.  had  previously  sold  the 
premises  to  another  party,  and  therefore  could 
not  fulfil  the  contract  so  made  with  B.,  where- 
upon B.  sued  A.  for  non-performance  of  his  con- 
tract : — Held,  that  B.  was  not  entitled  to  re- 
cover damages  for  the  loss  of  his  bargain.  Tyrer 
y.  King,  2  C.  &  K.  149. 

Beede  of  Conyeyance.] — ^A  purchaser  cannot 
recover  from  the  vendor  the  expenses  of  pre- 
paring deeds  of  conveyance  of  the  property,  after 
he  has  refused  to  complete  the  purchase,  on 
account  of  the  non-production  of  certain  title 
deeds,  though  his  attorney  prepared  the  convey- 


ances on  the  faith  of  a  note  written  in  the 
margin  of  the  abstract  by  the  vendor's  solicitors, 
stating  that  all  the  title-deeds  were  examined 
by  them  on  the  original  purchase,  and  that,  if  it 
should  be  requii-ed,  they  would  apply  to  the 
solicitor  for  the  original  seller,  in  whose  custody 
they  were.  Jarmain  v.  Egelstone,  5  C.  &  P. 
172. 

Bale  to  Solicitor  for  Company— Bieaolntion.] — 

On  the  27  th  September,  1848,  the  defendant 
agreed  to  demise  to  the  plaintiff,  on  or  before  the 
29th  November  next,  a  ferry  and  messuages  and 
premises,  at  yearly  rents  ;  and  the  defendant 
agreed,  within  fourteen  days  from  that  date,  to 
furnish  an  abstract  of  his  title  to  the  premises, 
and  deduce  a  good  title,  and  the  plaintiff  agreed 
to  pay  to  the  defendant  on  or  before  the  29th 
November,  3,150/.  and  interest.  The  defendant 
did  not  within  fourteen  days,  or  at  any  time,  de- 
duce a  good  title.  On  the  17th  September,  1850, 
the  plaintiff,  who  was  a  solicitor,  and  promoter 
of  a  company  for  making  a  ferry,  erecting  gas- 
works, and  bathing-houses,  at  Hayling  Island, 
entei^  into  an  agreement  with  the  defendant, 
the  owner  of  land  there,  for  a  demise  to  the 
plaintiff  of  a  ferry,  land,  houses,  and  premises  ; 
and  the  defendant  agreed,  within  fourteen  days 
from  the  date  thereof,  to  furnish  an  abstract  of 
his  title  to  the  premises,  and  deduce  a  good 
title  ;  and  the  plaintiff  agreed  to  pay  the  defen- 
dant, on  or  before  the  29th  November,  3,150/. 
After  the  agreement,  the  company  was  pro- 
visionally registered  by  the  plaintiff  as  its 
promoter.  Two  abstracts  of  title  were  sent  by 
the  defendant  to  the  plaintiff,  which,  being 
objected  to,  on  the  10th  November  the  defendant 
sent  a  further  abstract,  which  disclosed  a  mort- 
gage of  the  premises  intended  to  be  demised  to 
the  trustees  of  the  defendant's  marriage  settle- 
ment, one  of  whom  was  imbecile ;  there  were 
also  two  judgments  entered  up  against  the  defen- 
dant. In  consequence  of  these  objections  to  the 
title,  the  company  could  not  proceed  with  its 
objects,  and  was  finally  dissolved.  The  purchase- 
money  was  not  paid  to  the  defendant : — Held, 
that  the  plaintiff  was  entitled  to  a  verdict,  and 
to  recover  as  damages  the  costs  of  preparing, 
stamping,  and  entering  into  the  agreement,  the 
expenses  of  investigating  the  title,  and  endeavour- 
ing to  procure  a  good  title,  and  procure  the  lease 
to  be  granted,  but  not  the  expenses  of  raising  the 
purchase-money  and  loss  of  interest,  nor  the 
expenses  of  preparing  the  company's  deed  of 
settlement  and  registering  it  provisionally,  nor 
the  loss  of  profits  £om  the  granting  of  the  lease 
and  the  establishment  of  the  company,  nor  the 
profits  he  would  have  derived  from  being  em- 
ployed as  solicitor  by  the  company,  nor  as  to 
any  advantage  which  he  might  have  derived 
from  his  time,  labour,  &c.,  bestowed  in  the 
formation  of  the  company.  HansUp  v.  Pad- 
wick,  5  Ex.  615  ;  19  L.  J.,  Ex.  372. 

Leasehold — Value— Improyements.  ] — A.  en- 
tered into  possession  of  premises  under  an  agree- 
ment with  B.,  under  which  he  was  to  hold  them  as 
tenant  for  two  years,  at  the  yearly  rent  of  50/., 
with  liberty  to  him  to  make,  at  his  expense,  such 
alterations  in  and  additions  to  the  premises  as 
he  might  think  proper,  the  same  being  improve- 
ments, and  A.  to  have  the  option  of  purchasing  the 
premises  at  any  time  during  the  two  years  for 
600/.,  "  it  being  understood  between  the  parties 
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he  was  eeised  in  fee  of  the  land,  and  that  the 
defendant  agreed  to  purchase  it  on  having  a  good 
title,  and  that  his  title  to  the  land  was  made 
good,  perfect,  and  satisfactory  to  the  defendant, 
and  that  he,  the  plaintiff,  had  been  always  ready 
and  willing  and  offered  to  convey  the  land  to 
the  defendant,  but  that  he  did  not  pay  the  pur- 
chase-money : — Held,  that  such  general  allega- 
tions of  title  in  the  plaintiff,  and  that  his  title 
was  made  good  and  satis&ctory  to  the  defendant, 
and  that  the  plaintiff  was  ready  and  willing  and 
offered  to  convey  to  the  defendant,  were  tanta- 
mount to  a  performance  of  the  agreement  on  his 
part,  so  as  to  entitle  him  to  recover  for  a  breach 
on  the  defendant's  part  in  not  paying  the  pur- 
chase-money. Martin  v.  Smithy  6  East,  566  ; 
2  Smith,  543.     * 

By  the  conditions  of  the  sale  by  auction  of  a 
copyhold  estate,  it  was  stipulated  that  the  pur- 
chaser should  pay  down  a  deposit,  and  sign  an 
agreement  for  the  payment  of  the  remainder  of 
the  purchase-money  at  a  certain  time,  on  having 
a  good  title,  and  that  he  should  have  a  proper 
sniTeuder  of  the  estate  on  payment  of  the  i-e- 
mainder  of  the  purchase-money  : — Held,  in  an 
action  by  the  seller,  for  the  non-performance  of 
the  conditions  on  the  part  of  the  purchaser,  that 
it  was  not  sufficient  to*  state  that  the  seller 
had  been  always  ready  and  willing  and  fre- 
quently offered  to  make  a  good  title  to  the  estate, 
and  to  make  a  proper  surrender  on  payment  of 
the  purchase-money  ;  but  the  declaration  ought 
to  have  averred,  that  the  seller  actually  made  a 
good  title,  and  surrendered  the  estate  to  the 
purchaser,  or  a  tender  and  refusal ;  and  also  to 
have  shewn  what  title  the  seller  had.  Phillijfg 
V.  Fieldhuj,  2  H.  Bl.  123, 

A  declaration  alleging  that  the  plaintiff  agrecnl 
to  sell  and  the  defendant  to  buy  land  for  120/., 
which  the  defendant  agreed  to  pay  on  or  before 
four  years,  with  6  per  cent,  half-yearly,  until 
paid  ;  that  the  four  years  had  not  expired,  that 
the  moncjy  had  not  been  paid,  and  that  a  certain 
sum  was  due  for  interest,  is  good — without  aver- 
ring title  to  the  land,  or  that  the  plaintiff  was 
ready  and  willing  to  convey.  Willu  v.  Smithy  2 
D.,  N.  S.  215 ;  10  M.  &  W.  365  ;  11  L.  J.,  Ex. 
365. 

A  plaintiff  declared  upon  a  contract  by  the 
defendant  then  holding  land  for  a  term  of  years, 
to  assign  all  his  interest  to  the  plaintiff,  on 
payment  by  the  plaintiff,  within  seven  years  from 
a  day  named,  of  140Z.  Breach,  that,  before  the 
seven  years  expired,  the  defendant  assigned  all 
his  interest  to  a  stranger :— Held,  first,  that  it 
was  not  necessary  that  the  declaration  should 
aver  a  tender  of  the  money,  or  a  request  by 
the  plaintiff,  or  the  plaintiff's  readiness  to  ac- 
cept an  assignment.  Lovelock  v.  Pranhlyn^ 
8  Q.  B.  371  ;  15  L.  J.,  Q.  B.  146  ;  10  Jur.  246  ; 
-S^.  P.,  Gilet  V.  Giles,  9  Q.  B.  164  :  15  L.  J.,  Q.  B. 
387  ;  11  Jur.  83. 

Held,  secondly,  that  the  breach,  as  laid,  was  a 
good  ground  of  action,  the  defendant  having  in- 
capacitated himself  from  performing  the  con- 
tract, if  called  on.    Ih. 


that  B.  was  possessed  of  the  premises  for  his  own  i 
life,  and  the  life  of  C,  and  of  the  survivor  of 
them."  It  being,  however,  discovered  that  B. 
had  not  the  precise  interest  mentioned  in  the 
agreement,  A.  brought  an  action  to  recover 
•dami^es  for  the  breach  of  contract,  and  also 
•compensation  for  the  money  expended  by  him 
•in  improvements : — Held,  that  he  was  only 
•entitled  to  recover  the  value  of  the  proposed 
Jease,  and  not  the  value  of  the  improvements. 
WoHhingtan  v.  Warrington.  8  C.  B.  134  ;  18 
L.  J.,  C.  P.  350. 

CkMti  in  Chanoery.^] — M.  agreed  with  F.  to 
purchase  land  from  him  :  on  the  production  of 

•F.'s  title  M.  objected  to  it :  F.  insisted  that  it 
was  good,  and  gave  notice  that  he  should  sell  at 
his  risk.    M.  then  filed  a  bill  against  F.  for 

{-specific  performance,  and  the  question  of  title 
vras  referred  by  the  Court  of  Chancery  to  a 
master,  who  reported  that  F.  had  not  a  good 
title,  whereupon  the  bill  was  dismissed  with- 

'Out  costs  on  either  side,  that  being  the  practice 

•  of  the  Court  of  Chancery  in  such  cases : — Held, 
that  M.  could  not  recover  from  F.,  as  damages 

'for  breach  of  the  contract,  costs  incurred  by  M. 
tin  the  chancery  suit.  Maiden  v.  Fyson,  11  Q.  B. 
.292  ;  17  L.  J.,  Q.  B.  85  ;   12  Jur.  228, 

How  Beooverable.] — In  an  action  by  a  vendee 
:  against  a  vendor  for  a  return  of  the  deposit,  he 

•  can  only  recover  the  expenses  of  investigating 

•  the  title  by  declaring  specially.  Flureau  v. 
ThornhUl,  2  W.  Bl.  1078. 

Where  a  declaration  for  breach  of  an  agree- 
vment  to  assign  a  lease  alleged  that  the  defendant 

•  did  not  make  out  a  good  title,  "by  reason 
whereof  the  plaintiff  has  been  necessarily  put  to 

r  great  expenses  amounting  to  a  large  sum  of 

.money,"  in  and  about  investigating  the  title  : — 

Held,  that  he  might,  by  way  of  damage,  recover 

the  amount  of  a  bill  of  costs  due  to  his  attorney, 

.for  investigating  the  title,  though  he  had  not 

^aid  such  bill  before    action.     Richardson  v. 

Chosen,  10  Q.  B.  756  ;  16  L.  J.,  Q.  B.  890  ;  11 

Jur.  890. 

Where  the  vendor  of  an  estate  (the  vendee 
^.having  made  a  deposit  in  part  payment  of  the 
,4>urchase-money)  fails  to  make  out  a  good  title 
•by  the  time  stipulated,  and  the  vendee  dies,  the 
ipersonal  representative  of  the  vendee,  and  not 
iiis  heir,  is  entitled  to  maintain  an  action  to 
recover  damages  for  loss  of  interest  on  the 
deposit,  and  for  expenses  incurred  by  the  vendee 
in  endeavouring  to  procure  a  title — the  injory 
Accruing  to  the  personal  estate.  Omie  v. 
Brouyhton,  4  M.  &  Scott,  417  ;  10  Bing.  359. 

Where  Claim  to  Beteind.]— On  a  motion  by 
plaintiffo  in  an  action  for  specific  performance 
that  the  contract  should  be  rescinded,  and  that 
all  further  proceedings  should  be  stayed,  except 
as  to  any  claim  for  damages  sustained  by  them  : 
— Held,  that  the  plaintiffs  were  only  entitled  to 
have  the  agreement  rescinded,  and  could  not 
claim  also  damages  for  breach.  Htmty  v. 
Schroder,  12  Ch.  D.  666  ;  28  L.  J.,  Ch.  792  ;  27 
W.  R.  833. 

9.  Pleadings  and  Evidence  in  Actions. 

Claixni.] — ^Where  in  an  action  by  the  vendor 
against  the  vendee  of  land,  for  not  accepting  it 
and  paying  the  purchase-money,  he  averred  that 


Befences.] — A  declaration  stated,  that  the  de- 
fendant caused  to  be  put  up  to  sale  by  auction 
certain  premises,  for  the  residue  of  a  term  of 
years,  on  the  condition,  that  the  defendant  should 
deduce  and  make  a  good  title  thereto,  commenc- 
ing with  the  lease  of  the  premises  under  which 
they  were  then  held  ;  and  assigned,  as  a  breach, 

p  2 
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vendors  having  agrreed  to  sell  the  entirety  of  pro- 
perty conld  make  a  title  to  one  moiety  only  : — 
Held,  that  the  purchaser  was  entitled  to  have 
such  moiety  conveyed  to  him  on  payment  of  one 
moiety  of  the  purchase-monev.  bailey  v.  Piper, 
18  L.  R.,  Eq.  683  ;  43  L.  J.',  Ch.  704  ;  31  L.  T. 
86  ;  22  W.  R.  943. 

Abatement  of,  not  allowed  on  Pnreliase  with 
Notioe.] — A  parchaser  buying  with  notice  of 
tenants  in  possession  is  bound  to  inquire  into 
the  nature  of  their  interest,  and  is  not  entitled 
to  an  abatement  of  the  purchase-money  because 
their  interest  proves  to  be  larger  than  he  sujj- 
posed  when  he  entered  into  the  contract.  JamcM 
V.  Lichfield,  9  L.  R.,  Eq.  51  ;  39  L.  J.,  Ch.  248. 

Payment  to  Tmitee  in  Bankntptey.] — A  trader 
had,  before  adjudication  (the  purchaser  having 
had  no  notice  of  any  act  of  bankruptcy),  con- 
tracted to  sell  a  leasehold  property,  and  had 
received  a  deposit  in  respect  of  the  purchase- 
money.  After  the  adjudication  had  been  made, 
but  before  it  had  been  advertised,  the  purchaser, 
having  no  notice  of  the  adjudication,  paid  the 
remainder  of  the  purchase-money  to  the  bank- 
rupt :— Held,  that  the  trustee  in  the  bankruptcy 
could  not  be  compelled  to  assign  the  lease  to  the 
purchaser  except  upon  the  terms  of  his  paying 
the  purchase-money.  Rahhidge^  Ex  parte.  Poo- 
ley,  In  re,  8  Ch.  D.  367  ;  38  L.  T.  663  ;  26  W.  R. 
646— C.  A. 

Payment  of  Pnrcliaae-Money  to  Bankrupt  after 
Kotioe  of  A^ndieation.} — Purchasers  paid  part 
of  the  purchase-money  by  a  post-dated  cheque. 
Before  the  date  of  payment  they  had  notice  that 
the  vendor  was  adjudicated  a  bankrupt,  but  they 
did  not  stop  the  cheque,  which  was  honoured  in 
due  course : — Held,  that  they  must  pay  the  money 
over  again  to  the  trustee.  Armgtead,  Ex  parte, 
Palmer,  In  re,  46  L.  T.  657  ;  30  W.  R.  124. 

To  Debtor  after  Filing  Petition.]— When  a 

debtor  has  filed  a  petition  for  liquidation,  and 
resolutions  accepting  a  composition  are  after- 
wards passed  as  provided  by  the  act,  such  debtor 
remains  absolute  master  of  his  property  until 
the  creditors  take  action  under  s.  126  of  the 
Bankruptcy  Act,  1869,  and  a  purchaser  from 
him  is  not  entitled  to  any  evidence  whether 
or  not  the  instalments  under  the  composition 
have  been  duly  paid.  Kearley,  In  re,  7  Ch.  D. 
615  ;  47  L.  J.,  Ch.  474  ;  38  L.  T.  92  ;  26  W.  R. 
324. 

Payment  into  Court  on  Objeotion  to  Convey- 
ance.]— When  the  purchaser  of  property  under 
an  administration  decree  declined  to  complete  his 
purchase  upon  the  ground  of  non-concurrence  on 
a  previous  sale  of  one  or  two  persons  interested  in 
the  purchase-money: — Held, that  he  must  never- 
theless bring  the  purchase-money  into  court,  the 
objection  being  one  of  conveyance  and  not  of 
title.    Matson  v.  Deancit,  4  DeG.,  J.  &  S.  345. 

Heir-at-Law — Equity  againet  Personal  Eatate.] 
— The  vendor's  heir-at-law,  who  has  obtained  a 
decree  setting  aside  the  sale  on  repayment  of  the 
purchase-money  to  the  purchaser,  has  no  equity 
to  resort  to  the  personal  estate  to  recoup  him  ; 
not  even  to  a  portion  of  it  identified  as  part  of 
the  purchase-money.  Ryder  v.  Ryder,  8  Ir.  R., 
Eq.  86. 


A  person  contracted  to  purchase  real  estate, 
subject  to  a  condition  that  if  he  made  any  requisi- 
tion which  the  vendor  was  unable  or  unwilling  to 
comply  with,  the  vendor  should  be  at  liberty  to 
rescind  the  contract.  He  made  several  requisi- 
tions and  died  intestate  without  completing  the 
contract,  and  after  his  death  the  vendor  rescinded 
it  on  account  of  his  allied  inability  to  comply 
with  one  of  the  requisitions,  which  if  not  complied 
with  might  have  given  the  purchaser  a  right  to 
compensation,  but  would  not  have  entitled  him  to 
annul  the  contract : — Held,  that  the  heir-at-law 
of  the  purchaser  was  entitled  to  have  the  amount 
of  the  purchase-money  paid  to  him  out  of  the  in- 
testate's personal  estate.  Hudson  v.  Cooke  or 
Cook,  13  L.  R.,  Eq.  417  ;  41  L.  J.,  Ch.  306 ;  26 
L.  T.  180  ;  20  W.  R.  407. 

Agreement  for  Work  and  Labour  instead  of 
Prioe — Indorsement  of  Beoeipt.]  — A.  assigned 
and  sold  an  unexpired  lease  of  premises,  and  the 
fee  simple  of  a  messuage,  to  B. ;  and  in  each 
instrument  recited  that  he  had  received  the 
purchase-money,  and  on  the  back  of  each  woote 
a  receipt  for  the  purchase-money  in  full ;  after 
which  a  memorandum  of  agreement,  not  signed 
or  stamped,  was  drawn  up  between  the  parties, 
reciting  that  B.  had  lately  purchased  of  A.  the 
premises  in  question ;  and  that  A.  being  in- 
debted to  B.  in  100/.  had  agreed  that  the  same 
should  be  considered  as  in  part  payment  of  the 
purchase-money ;  but,  it  being  understood,  that, 
in  case  the  dividend  about  to  be  paid  by  A.  to 
his  creditors  should  not  amount  to  20«.  in  the 
pound,  then  that  A.  was  to  do  work  for  B.  in  his 
tine  of  a  builder  to  the  amount  of  such  defi- 
ciency ;  and  that  B.  was  to  retain  in  his  hands 
60/.,  to  be  also  considered  as  in  part  payment  of 
the  purchase-money ;  and  for  which  sum  B.  was 
to  do  and  perform  work  for  A.  in  his  line  of  a 
plumb(ir  and  glazier.  Indebitatus  assumpsit 
being  brought  by  A.  to  recover  the  money 
actually  due  to  him,  as  the  purchase-money  of 
the  premises,  the  declaration  alleging  that  the 
sum  was  due  for  and  in  respect  of  divers  tene- 
ments sold  by  the  plaintiff  to  the  defendant; 
and  that  thereupon,  in  consideration  that  the 
plaintiff  would  take  the  work  and  labour  of  the 
defendant  as  a  plumber  and  glazier  at  reason* 
able  prices,  to  the  extent  of  the  debt,  in  pay- 
ment and  satisfaction  thereof,  the  defendant 
undertook  to  do  and  perform  for  the  plaintiff 
all  such  work  and  labour  as  he  might  require, 
to  the  extent  of  the  debt ;  aveiTing  readiness  of 
the  plaintiff  to  receive  the  work,  and  refusal  of 
the  defendant  to  perform  it : — Held,  that  neither 
the  agreement,  nor  parol  evidence  of  the  con- 
tents, was  admissible  to  shew  that  the  considera- 
tion money  had  not  been  paid.  Baker  v.  Dewey, 
3  D.  &  R.  99 ;  1  B.  &  C.  704. 

6.  Interest  on  Purchase-Money. 

Deposit  of  Purohase-Money — Notioe.] — A  pur- 
chaser contracted  for  the  purchase  of  real  estate 
at  the  price  of  38,600/.,  which  was  to  carry  in- 
terest at  5  per  cent,  until  payment,  and  he 
was  let  into  possession.  Afterwards,  diifficulties 
having  arisen  in  completing  the  purchase,  he 
paid  38,000/.  into  a  bank  to  a  separate  acoount, 
and  gave  notice  to  the  vendors  that  this  sum  was 
appropriated  for  the  purposes  of  the  purchase, 
and  that  he  would  refuse  to  pay  interest  under 
the  contract.    The  vendors  replied  that  they  dis- 
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putcHl  the  suflSciency  of  the  notice,  but  did  not 
p<>int  out  that  the  sum  paid  in  was  deficient  by 
5U0/.  On  discoYering  the  deficiency,  the  pur- 
chaser paid  in  600/.,  with  interest,  at  5  per 
cent. : — Held,  that  the  purchaser  was  not  liable 
for  Interest  subsequently  to  the  time  when  he 
paid  38,0002.  into  the  bank.  Kershaw  v.  Kershaw^ 
9  L.  R.,  Bq.  56  ;  21  L.  T.  651  ;  18  W.  R.  477. 

Svidenoe  of  PoMesBlon.] — The  putting  up  of  a 
notice  board  for  the  purpose  of  selling  or  letting 
bailding  land  by  a  purchaser  : — Held,  to  render 
him  liable  to  pay  interest  on  the  purchase- 
money.  Ballard  v.  Shutt,  15  Ch.  D.  122;  49 
L.  J.,  Ch.  618  ;  43  L.  T.  173  ;  29  W.  R.  73. 

Covenant  for  Delivery  of  Abstraet.]  —  By 
articles  of  agreement,  the  defendant  agreed  to 
purchase  land  of  the  plaiutiff,  and  the  plain- 
tiff agreed  that  he  would  within  one  month 
from  the  date  thereof,  or  from  being  required  so 
to  do,  deliver  to  the  defendant  an  abstract  of 
title ;  and  the  defendant  agreed  that  he  would 
pay  a  portion  of  the  purchase-money  on  signing 
the  agreement,  and  the  residue  on  or  before  a 
given  day  (four  years  from  the  date  of  the 
agreement),  with  interest  thereon,  payable  half- 
yearly,  between  the  date  of  the  agreement  and 
the  day  fixed  for  the  payment  of  the  residue  : — 
Held,  that  the  delivery  of  the  abstract  was  not 
a  condition  precedent  to  the  plaintiff's  right 
to  enforce  payment  of  the  half-yearly  interest. 
Bicker  v.  JarkMim,  6  C.  B.  103  ;  17  L.  J.,  C.  P. 
234  ;  12  Jut.  541. 

WillingnoflB  to  Complete.] — A  purchaser  agreed 
that,  if  the  completion  of  the  purchase  "  shall  be 
delayed  on  his  part"  beyond  the  27th  June,  he 
would  pay  interest.  The  vendor  and  his  trustee 
were  willing  to  complete  on  that  day,  but  the 
purchaser  was  not  prepared ;  and  on  the  28th 
November,  when  the  purchaser  was  ready,  the 
vendor's  trustee  would  not  join : — Held,  that  the 
purchaser  was  liable  to  Interest  only  from  the 
27th  June  to  the  28th  November.  Perry  v. 
Smith,  Car.  &  M.  554. 

Delay  in  Investigating  Title — Money  Lying 
Idle.] — A.  agreed  to  advance  B.  4,000/.  on  mort- 
gage of  freehold  and  copyhold  premises ;  and  it 
was  stipulated,  that,  within  one  week  from  the 
date  of  the  agreement,  B.  should  deliver  to  A. 
or  his  solicitor  a  complete  abstract  of  the  title 
to  the  premises,  and  produce  the  title  deeds 
necessary  to  verify  the  same,  and  deduce  and 
shew  a  good  marketable  title  within  one  month 
after  the  delivery  of  the  abstract ;  and  if  B. 
should  not,  within  a  week,  deliver  such  abstract, 
and  produce  the  title  deeds,  and  within  a  month 
after  the  delivery  of  the  abstract  deduce  a  mar- 
ketable title,  then  it  was  to  be  at  A.'s  option 
to  consider  the  agreement  void ;  and  B.  should 
forthwith  pay  to  A.  all  costs  and  charges  in- 
curred by  nim  in  investigating  the  title  to  the 
premises.  Abstracts  of  title  were  delivered  soon 
after  the  agreement,  but  they  were  found  defec- 
tive. From  the  24th  September,  1831,  the  day 
when  the  title  ought  to  have  been  completed, 
until  the  14th  May,  1832,  negotiations  were 
going  on,  A.  remonstrating  on  the  badness  of 
the  title,  and  informing  6.  that  his  money  had, 
during  the  whole  interval,  been  lying  idle,  and 
B.  during  this  interval  endeavouring  to  amend 
his  title  until  the  last-mentioned  day.  when  he 


failed  to  do  so,  and  the  negotiation  ended.  In 
an  action  brought  by  A.  to  recover  the  amount 
of  costs  and  charges  incurred  by  him  in  investi- 
gating the  title,  and  also  interest  on  the  4,000/. 
which  had  been  lying  idle  from  the  24th  Sep- 
tember until  the  14th  May : — Held,  that  A.  was 
not  entitled  to  recover  the  interest.  Sweetlaibd 
V.  Smith,  1  C.  &  M.  585. 

Interest  paid  by  a  purchaser  upon  money  bor- 
rowed by  him  to  complete  the  purchase,  and  kept 
idle  (pending  an  endeavour  by  the  vendor  to 
clear  up  the  title),  may  be  recovered  as  damages 
against  the  latter  for  breach  of  contract.  Sherry 
V.  Oke,  3  D.  P.  C.  349. 

In  an  action  by  the  intended  purchaser  against 
the  vendor  of  an  estate,  the  declaration  stated 
articles  of  agreement  between  the  defendant  and 
the  plaintiff,  whereby  the  defendant,  in  con- 
sideration of  2,115/.,  agreed  that  he  would,  on  or 
before  the  25th  day  of  March  next,  well  and 
effectually  convey  the  estate  to  the  plaintiff, 
with  a  good  title  ;  and  the  plaintiff  agreed,  that 
on  the  25th  day  of  March,  on  having  such  con- 
veyance, he  would  pay  the  defendant  the  pur- 
chase-money ;  and  that,  in  case  the  purchase 
should  not  be  completed  on  the  25th  day  of 
March,  the  plaintiff  was  to  pay  interest  on  the 
purchase-money  before  it  was  completed.  Breach, 
that,  although  the  plaintiff  was  always,  from  the 
making  of  the  agreement  until  and  upon  the  25th 
day  of  March,  ready  and  willing  to  accept  a  con- 
veyance, and  to  pay  the  purchase-money,  whereof 
the  defendant  had  notice,  yet  the  defendant  did 
not,  on  the  day  and  year  last  aforesaid,  or  at  any 
other  time  whatsoever,  make  a  good  title  to  the 
plaintiff  of  the  estate,  nor  had  he  at  any  time 
any  such  title  ;  alleging  damage  by  expenses  in- 
curred in  investigating  the  title,  and  loss  of  in- 
terest on  the  purchase-money  while  lying  at  a 
banker's :  —  Held,  that  the  plaintiff  could  not 
recover  for  any  expenses  or  loss  of  interest  subse- 
quent to  the  25th  of  March.  Metcalfe  v.  Fowler, 
6  M.  &  W.  830. 

Delay — "From  whatever  Cause."] — In  con- 
ditions of  sale,  a  time  was  fixed  for  the  delivery 
of  the  abstract,  and  also  for  the  payment  of  the 
purchase-money,  or  for  interest  to  run  if  the 
money  was  not  paid  at  that  time,  **  from  what- 
ever cause  the  delay  might  have  arisen."  The 
vendor  did  not  deliver  the  abstract  at  the  time 
stipulated  : — Held,  that  the  purchaser  was  only 
liable  to  pay  interest  from  the  time  a  good  title 
was  shewn.  De  Visme  v.  De  Visme,  1  Mac.  &  G. 
336  ;  1  Hall  &  T.  408  ;  19  L.  J.,  Ch.  52  ;  13  Jur. 
1037. 

Where  conditions  of  sale  provide  that  interest 
shall  be  paid  by  the  purchaser  from  a  fixed  time, 
if  the  completion  should  be  delayed  by  any  cause 
whatever,  delay  merely  occasioned  by  the  state 
of  the  title,  and  not  wilful  on  the  part  of  the 
vendor,  falls  within  the  provision.  Sherwin  v. 
Shah^pear,  5  De  G.,  M.  &  G.  517. 

Where  a  purchaser  agrees,  that  if,  "  from  any 
cause  whatever,"  the  purchase  shall  not  be  com- 
pleted on  the  day  fixed,  he  will  pay  interest,  the 
rule  is  this — he  must  pay  such  interest,  unless 
the  delay  has  been  occasioned  by  any  misconduct 
on  the  part  of  the  vendor.  Williams  v.  Olenton, 
34  Beav.  528. 

A  contract  for  sale  provided,  that  "  if,  from 
any  cause  whatever,"  the  purchase  was  not  com- 
pleted on  the  day  named,  the  purchaser  should 
pay  interest  on  the  purchase-money  from  that 


407         VENDOR  AND  PURCHASER- JJiyfert,  dc,  of  Parties.        408 


day.  A,  delay  in  the  completion  arose  from  a 
defect  in  a  poyrer  of  sale  in  a  settlement,  which 
was  afterwards  cured  by  a  decree  rectifying  the 
settlement : — ;Held,  that  interest  was  payable 
from  the  day  appointed  for  completion.  Pal- 
m^rtton  (^VUcauiU)  v.  Turner,  33  Beav.  525  ;  33 
L.  J.,  Ch.  457  ;  10  Jur.,  N.  S.  677  ;  12  W.  R.  816. 

Instalments— Part  left  on  Mortgage— Bedno- 
tion.]— An  estate  was  contracted  to  be  sold  at  a 
sum  to  be  paid  by  six  instalments,  with  additions 
in  the  form  of  interest,  at  5  per  cent. ,  until  the 
day  of  payment  thereof.  By  a  subsequent  con- 
tract it  was  agreed,  that  the  last  instalment, 
instead  of  being  paid  at  the  appointed  day,  should 
remain  on  mortgage,  at  4^  per  cent,  for  fourteen 
years,  but  that  the  stipulations  of  the  first  con- 
tract as  to  the  previous  instalments  should  con- 
tinue in  force.  The  reduction  from  5  to  4i  per 
cent,  is  dependent  upon  the  fulfilment  of  the 
terms  of  the  first  contract  with  respect  to  the 
previous  instalments;  and  these  being  suffered 
to  remain  unpaid  long  after  the  appointed  pe- 
riods, and  no  mortgage  having  been  executed, 
the  vendor  is  entitled  to  recover  5  per  cent, 
upon  the  last  instalment,  as  well  as  upon  the 
others.  Attwood  v.  Taylor,  1  M.  &  G.  279  :  1 
Scott,  N.  R.  611. 

By  a  contract  of  sale,  the  purchaser  was  to  pay 
a  certain  sum  by  six  instalments,  and  also  6  i>er 
cent,  half-yearly  from  the  day  appointed  for  the 
payment  of  the  second  instalment,  upon  the  four 
remaining  instalments,  until  paid ;  such  addi- 
tional sums,  by  way  of  percentage,  to  be  secured 
by  the  bond  of  the  purchaser.  In  the  contract, 
and  also  in  the  declaration  thereon,  this  addi- 
tional  percentage  was  called  interest  upon  the 
instalments.  Neither  the  instalments,  nor  the 
additional  percentage  were  paid  as  they  became 
due,  nor  was  any  bond  given :— Held,  that  the  pur- 
chaser was  chargeable  with  interest  upon  the  last 
four  instalments  until  actual  payment  of  those 
instalments;  but  that  the  jury  was  not  bound, 
cither  at  common  law  or  under  3  &  4  Will.  4, 
c.  42,  s.  28,  to  give  interest  upon  the  additional 
percentage  treated  by  the  parties  as  interest    lb. 

Parties  to  Sne— Joint  Interest  in  Lands.]— A., 

B.  and  C,  being  interested  in  lands,  but  liaving 
no  common  legal  interest  in  any  portion  of  them, 
agreed  together  to  put  them  up  for  sale,  according 
to  their  interests ;  and  the  lands  were  so  put  up, 
under  the  direction  of  their  agent,  in  lots.  Each 
lot  was  described  in  a  separate  paper  containing 
the  conditions  of  sale,  in  which  it  was  stipulated 
that  the  vendors  should  deliver  an  abstract  of 
title;  that  the  conveyances  should  be  executed,  and 
the  purchase-money  paid  on  a  certain  day,  from 
which  time  the  purchaser  should  have  possession ; 
and  that  if  the  purchaser  should  be  let  in  before 
payment  of  the  purchase-money,  he  should  be 
considered  tenant  at  will  to  the  vendors,  and 
pay  interest  at  the  rate  of  4  per  cent,  on  the 
amount  of  purchase-money,  as  and  for  rent. 
The  defendant  bought  some  of  the  lots  under 
these  conditions — two  by  auction  and  two  by 
private  contract.  No  abstract  of  title  was  de- 
livered ;  but  he  was  let  into  possession  and  held 
for  several  years,  not  paying  the  purchase- 
money.  He  knew  of  the  arrangement  entered 
into  between  A.,  B.  and  C.  for  the  sale  of  the 
premises  : — Held,  that  A.,  B.  and  C.  could  not 
jointly  sue  upon  an  implied  contract  by  the 
defendant,  to  waive  the  delivery  of  an  abstract. 


and  perform  the  condition  for  payment  of  4 
per  cent,  interest  as  rent.  SeeUon  v.  Booth,  4 
A.  &  E.  629  ;  1  H.  &  W.  742. 

6.  ACTION  FOfi  Price. 

After  Beeale.]  —  Where  the  vendor,  after  an 
abortive  sale,  resells  to  another  person,  he  cannot 
sue  the  first  purchaser  for  lands  baigain<^  and 
sold.    James  v.  Shore,  1  Stark.  426. 

On  Breaeh  of  Contract — Damages.] — Where  a 
party  has  been  let  into  possession  of  lands  under 
a  contract  of  purchase,  but  does  not  complete  the 
purchase,  and  refuses  to  pay  the  purchase-money, 
and  no  conveyance  is  executed,  the  vendors  can- 
not recover  from  him  the  whole  amount  of  the 
purchase-money,  but  only  the  damages  actually 
sustained  by  his  breach  of  contract.  Laird  v. 
Pirn  or  Payne,  7  M.  &  W.  474  ;  8  D.  P.  C.  860. 

Joint  or  Several  Liability— Parties  to  Bne.] — 
By  articles  of  agreement,  i-eciting  that  the  defen- 
dant had  contracted  with  J.,  as  the  agent  of  the 
plaintiff  and  the  other  owners  of  the  property,  for 
the  purchase  of  the  lands  therein  mentioned,  the 
defendant  covenanted  with  the  plaintiff  and  the 
several  other  parties  beneficially  interested,  to 
perform  such  contract  by  paying  the  purchase- 
money  on  a  certain  day : — Held,  that  this  covenant 
was  several ;  and  that  the  plaintiff  might  sue  alone 
for  the  non-payment  of  his  share  of  the  purchase- 
money,  without  joining  the  other  parties  bene- 
ficially interested.  Poole  v.  Hill,  6  M.  &  W.  835  ; 
9  D.  P.  C.  300. 

On  Fraud  by  Agent  and  Pnrchaier.] — When 
an  agent  for  the  sale  of  an  estate  colludes  with 
a  purchaser,  and  in  consideration  of  a  bribe  or 
honorarium  allows  the  purchaser  to  obtain  the 
estate  at  less  than  its  value,  with  a  view  to  a 
sale  at  a  higher  price  to  a  sub-purchaser,  and  the 
transaction  is  concealed  from  the  vendor,  both 
agent  and  purchaser  will  be  held  jointly  and 
severally  liable  to  pay  to  the  vendor  the  increased 
amount  obtained  by  the  sub-sale.  Morgan  v. 
El/ord,  4  Ch.  D.  352. 

On  appeal,  the  court,  being  of  opinion  on  the 
evidence  and  correspondence  that  the  bargain 
between  the  agent  and  the  owner  was  that  the 
agent  should  have  whatever  the  estate  fetched 
above  a  certain  price,  dismissed  the  bill  without 
giving  any  opinion  on  the  above  points.    Jh, 

On  Covenant  to  Pay  by  Kotes.] — ^A  covenant  to 
pay  D.  213^.  15#.  as  and  for  the  purchase-money 
for  certain  seams  and  beds  of  coal  and  minerals, 
in  manner  and  at  the  times  following,  viz.  : 
"  21 Z.  7s,  6d.  on  the  day  of  the  date  thereof,  and 
the  remaining  192Z.  7s.  6d.  by  four  several  pro- 
missory notes,  under  the  hand  of  the  defendant, 
bearing  date  with  the  deed,  payable  to  D.  or 
order  on  the  1st  of  July  in  every  year,  until  the 
whole  of  the  purchase-money  should  be  paid, 
with  interest  tnereon  after  the  rate  of  52.  per 
cent,  per  annum  until  the  promissory  notes 
should  be  paid,"  is  a  covenant  to  pay  the  pur- 
chase-money when  the  notes  become  due,  and 
the  covenant  is  not  performed  by  the  mere 
delivery  of  the  promissory  notes.  Dixon  v. 
Holroyd,  7  EL  &  Bl.  903 ;  27  L,  J.,  Q.  R  43  ;  3 
Jur.,  N.S.I  147. 

Coniideration— I.  0.  U.] — ^A  count  stated,  that 
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in  consideration  that  the  plaintiff  agreed  with  the 
defendant  to  sell  and  transfer  to  him,  by  the 
22nd  of  January,  a  lease  of  a  farm  for  5002.,  and 
the  implements,  stock,  &c.,  at  a  yaluation,  the 
defendant  agreed  to  purchase  the  same,  subject 
to  his  being  approved  of  as  a  tenant  by  S. ;  and 
also,  at  and  upon  making  the  agreement,  to  pay 
down  500/.  as  a  deposit,  and  to  complete  the  pur- 
chase, and  pay  the  valuation  by  the  22nd  of 
January ;  that  the  defendant  being  unable  to 
pay  the  5002.  upon  the  making  the  agreement, 
in  consideration  that  the  plaintiff  dispensed  with 
payment  down  of  the  5002.,  and  would  take  the 
defendant's  I  O  U  for  the  same,  he  promised  the 
plaintiff  that  he  would  pay  the  5002.  as  soon  as 
he  could  write  to  his  banker,  at  Berwick,  and 
procure  his  banker  to  remit  the  same.  Breach, 
that  the  money  was  not  paid : — Held,  that  the 
count  disclosed  a  sufficient  consideration  for  the 
defendant's  promise.  Davis  v.  Nisbett^  IOC.  B., 
N.  S.  752  ;  31  L.  J.,  C.  P.  6  ;  8  Jur.,  N.  S.  211 ; 
9  W.  R.  840. 

A  plea,  that  before  the  defendant  could  procure 
his  banker  to  remit,  and  before  'any  demand  of 
payment  of  the  I  O  U,  the  defendant  was  disap- 
proved as  a  tenant  by  S.,  is  a  good  answer  to  the 
count.    Ih. 

A  plea,  on  equitable  grounds,  that  before  de- 
mand of  payment  of  the  I  0  U,  the  defendant 
was  disapproved  of  as  a  tenant  by  S.,  and  the 
plaintiff  was  thereby  rendered  unable  to  sell  and 
transfer  the  lease,  is  not  a  good  equitable  defence, 
inasmuch  as  the  plea  discloses  no  ground  upon 
which  the  defendant  could  be  liable  to  an  in- 
junction in  a  court  of  equity.    Ih. 

Replication  to  this  plea,  that  it  was  part  of  the 
agreement  that  the  5002.  should  be  forfeited  in  case 
of  non-completion  of  the  agreement  by  the  defen- 
dant on  the  22nd  of  January  ;  that  it  was  agreed 
that,  for  the  purpose  of  obtaining  the  defendant's 
being  approved  as  a  tenant  by  S.,  he  should  apply 
to  S.  to  accept  him  as  such  tenant ;  and  that,  be- 
fore any  disapproval  of  S.,  the  defendant  applied 
to  S.  to  accept  him  as  tenant,  and  afterwards  the  de- 
fendant withdrew  such  application,  and  declined 
to  be  accepted  as  tenant  by  S. ;  and  that  such  dis- 
approval was  procured  and  occasioned  by  the  act 
of  the  defendant,  and  from  his  unwillingness  to 
fulfil  the  agreement,  and  not  otherwise  : — Held, 
thatj  assuming  the  plea  to  be  an  answer  to  the 
count,  the  replication  was  a  good  answer  to  the 
plea.    Ih. 

Priority  of  Purohaser's  Costs  over  Mortgage 
after  Contract.] — A  vendor  brought  an  action 
claiming  a  declaration  that  his  contract  for  sale 
was  at  an  end.  The  purchaser  made  a  counter- 
claim for  the  specific  performance  of  the  contract. 
Judgment  was  given  for  the  defendant,  with 
costs,  on  both  claim  and  counter-claim  : — Held, 
that  the  defendant  was  entitled  to  deduct  his 
costs  from  his  purchase-money  in  priority  to  a 
mortgage  of  the  plaintiff,  whose  mortgage  had 
been  created  after  the  contract  for  sale,  but 
before  the  commencement  of  the  action.  Green 
V.  Sevin,  13  Ch.  D.  589. 

7.  Action  poe  Deposit. 

Parties  to  Action — Auetioneen  as  Co-Defen- 
dants.]— Auctioneers  (as  well  as  the  vendors) 
were  held  to  be  proper  defendants  to  an  action 
for  rescission  and  costs  brought  by  the  purchaser 
of  a  property,  which  he  alleged  without  contra- 


diction that  he  was  induced  to  purchase  by  the 
fraudulent  mock-bidding  of  such  auctioneers. — 
Semble,  that  it  would  not  have  been  open  to  him 
to  make  them  parties  for  the  mere  purpose  of 
discovery.  The  order,  therefore,  of  Jessel,  M.  R., 
dismissing  them  from  the  action  upon  payment 
of  the  deposit-money  into  court,  was  discharged. 
Heathj  v.  Newton,  45  L.  T.  455  ;  30  W.  R.  72— 
C.  A. 

Bight  of  Vendor  to  Eetain.] — By  the  conditions 
of  sale  it  was  provided  as  follows  : — "  Should  the 
purchaser  neglect  or  fail  to  comply  with  any  of 
the  conditions,  his  deposit-money  shall  be  abso- 
lutely forfeited  to  the  vendor,  who  shall  be  at 
liberty  to  re-sell  the  property  by  public  auction 
or  private  sale  ;  and  ii  the  amount  or  price  which 
shall  be  obtained  by  such  second  sale  shall  not 
be  sufficient  to  cover  the  amount  bid  for  the  same 
at  the  present  sale,  and  all  the  expenses  of  or 
incidental  to  the  present  sale,  the  deficiency  shall 
be  paid  by  the  defaulter  to  the  vendor.'*  The 
purchaser  paid  a  deposit,  but  failed  to  complete 
the  purchase.  There  was  no  re-sale  : — Held,  that 
the  vendor  was  entitled  to  retain  the  deposit  and 
also  to  recover  the  auctioneers'  charges  for  the 
abortive  sale,  and  the  costs  incurred  by  him  in 
preparing  to  complete  the  sale.  Essex  V.  Danirll, 
10  L.  R.,  C.  P.  638  ;  32  L.  T.  476. 

When  a  contract  for  sale  goes  off  by  default  of 
the  purchaser,  the  vendor  is  entitled  to  retain 
the  deposit.  Barrell^  Ex  parte,  Pamelly  In  re, 
10  L.  R.,  Ch.  512 ;  44  L.  J.,  Ch.  138  ;  33  L.  T. 
115;  23  W.  R.  846. 

By  a  contract  for  sale  of  real  estate  it  was 
stipulated  that  a  portion  of  the  purchase-money 
should  be  paid  immediately  and  the  residue  on 
the  completion  of  the  contract.  There  was  no 
stipulation  as  to  the  forfeiture  of  the  deposit  in 
case  the  purchase  went  off  through  the  pur- 
chaser's default.  After  the  title  had  been  ac- 
cepted the  purchaser  became  bankrupt,  and  the 
trustee  disclaimed  the  contract  under  the  Bank- 
ruptcy Act,  1869,  s.  23,  and  called  upon  the 
vendor  to  repay  the  deposit : — Held,  that  the 
vendor  was  entitled  to  retain  the  deposit.    Ih. 

Agreement  to  make  **  Good  Marketable  Title" 
— Purchaser's  Knowledge  of  Defect] — T.  agreed 
to  sell  to  C.  certain  freehold  houses,  and  to  make 
a  good  marketable  title.  On  investigation  of  the 
title  it  appeared  that  the  houses  were  part  of  a 
property  which  had  been  sold  by  a  building 
society  in  lots,  subject  to  stringent  restrictive 
covenants  which  were  admitted  to  make  the  title 
not  a  marketable  one.  T.  having  declined  to 
procure  a  release  of  the  covenants,  C.  brought  an 
action  to  recover  back  his  deposit.  T.  adduced  evi- 
dence that  C.  knew  of  the  restrictions  at  the  time 
of  the  contract,  and  the  jury  found  that  he  did  : 
— Held,  that  this  evidence  could  not  be  admitted 
to  modify  the  terms  of  the  express  contract,  and 
that  the  plaintiff  was  entitled  to  recover.  Cafo 
V.  Thompson,  9  Q.  B.  D.  616 ;  47  L.  T.  491— 
C.  A. 

Defective  Title — Specific  Performance  Impos- 
sible.]— Where  the  word  " assigns"  was  omitted 
in  the  description  of  the  donees  of  a  power  of  sale 
contained  in  a  will,  the  title  of  the  devisees  of  the 
surviving  donee  was  held  to  be  too  doubtful  for 
a  court  of  equity  to  compel  specific  performance 
of  a  contract  of  sale  entered  into  between  the 
plaintiff  and  such  assignees,  and  he  was  held  to 


411         VENDOR  AND  PURCHASER— iJi^/i<»,  (tc,  of  ParAet.        412 

his  purchase-money,  the  real  value  of  the  rever- 
sion being  considerably  under  5,000/. : — Held, 
that  the  purchaser  was  entitled  to  have  the  con- 
tract rescinded  on  the  ground  of  common  mis- 
take, and  of  misdescription  in  the  particulars; 
and  that  he  was  also  entitled  to  have  the  deposit 
which  he  had  paid  returned,  with  interest  at 
4  per  cent.,  and,  until  payment,  to  a  lien  for  the 
amount  on  the  vendor's  interest  in  the  property. 
Torrance  v.  Bolton,  14  L.  R.,  Eq.  124  ;  41  U  J., 
Ch.  643  ;  27  L.  T.  19  ;  20  W.  R.  718.  Affirmed, 
8  L.  R.,  Ch.  118;  42  L.  J.,  Ch.  177  ;  27  L.  T. 
738  ;  21  W.  R.  134. 


be  entitled  to  recover  his  deposit.  Stevens  v. 
Aiuten,  3  El.  &  El.  685  ;  30  L.  J.,  Q.  B.  212  ;  7 
Jut.,  N.  S.  873  ;  3  L.  T.  810. 

An  intended  purchaser,  who  by  the  conditions 
of  sale  is  to  have  a  good  title  made  out,  may, 
upon  an  insufficient  title  being  offered  to  him, 
recover  his  deposit  money  and  expenses,  in  an 
action  against  the  intended  vendor.  Simmons 
V.  Heselthie,  5  C.  B.,  N.  S.  564  ;  28  L.  J.,  C.  P. 
129  ;  6  Jur.,  N.  S.  270. 


To   LeaM.I — S.,  being   in  the  occupa- 


tion of  a  public-house,  contracted  with  W.  to 
sell  to  him  the  residue  of  the  lease,  of  which 
twelve  and  a  half  years   at  least  were  unex- 

Eired.  W.,  the  day  after  signing  the  contract, 
y  which  he  agreed  to  take  possession  on  the 
15th  April,  1878,  paid  a  sum  as  a  deposit  to  S.'s 
agent.  The  abstract  of  title  shewcKl  that  S.'s 
lessors  had  a  right  of  option  to  determine  the 
lease  at  the  end  of  five  years,  and  W.  at  once 
rescinded  the  contract,  and  required  the  return 
of  the  deposit-money.  S.  refused  to  repay  the 
money,  and  W.  issued  a  writ  in  his  action  on 
the  10th  of  April  to  recover  it : — Held,  that  W.'s 
objection  to  the  title  was  valid ;  that  he  was  not 
bound  to  wait  till  the  15th  of  April  before 
issuing  the  writ;  and  that  he  was  entitled  to 
repayment  of  the  deposit-money  with  interest. 
Westm  V.  Savage,  10  Ch.  D.  736 ;  48  L.  J.,  Ch. 
239  ;  27  W.  R.  654. 

Belay  in  Bending  in  Objections.]— The  de- 
fendant purchased  from  a  railway  company  land 
over  a  tunnel,  which,  not  being  "superfluous," 
the  company  had  no  power  to  sell,  and  the 
plaintiff  contracted  to  purchase  the  land  from 
the  defendant  as  freehold  building  land.  One 
of  the  conditions  of  sale  was  that  the  title 
should  commence  with  the  conveyance  from  the 
company ;  another,  that  the  purchaser  should 
not  require  the  production  of  or  investigate  or 
make  any  objection  or  requisition  in  respect  of 
such  conveyance ;  and  another,  that  the  purchaser 
should  send  his  objection,  if  any,  to  the  title  within 
seven  days  from  the  delivery  of  the  abstract. 
The  plaintiff  declined  to  complete  after  the  ex- 
piration of  the  seven  days,  and  sued  for  the 
deposit : — Held,  that  the  deposit  could  not  be 
recovered.  Rosenberg  v.  Cook,  8  Q.  B.  D.  162 ; 
51  L.  J.,  Q.  B.  170  ;  30  W.  R.  344-  C.  A. 

Objections,  when  Made.]— -In  an  action  to 
recover  the  deposit  on  the  purchase  of  an  estate, 
on  the  ground  of  a  defect  in  the  vendor's  title, 
specified  on  rescinding  the  contract,  no  objection 
can  be  insisted  on  at  the  trial  which  was  not 
stated  as  a  reason  for  refusing  to  complete  the 
contract,  if  it  is  of  such  a  nature  that  it  might 
if  then  stated  be  removed.  Todd  v.  Hoaaart, 
M.  &  M.  128. 

Mntnal  Xistake — Misdescription.] — A  person 
purchased  at  a  sale  by  auction,  for  2,500/.,  pro- 
perty which  was  described  in  the  particulars  of 
sale  as  an  "  immediate  reversion  in  fee  simple." 
Shortly  after  signing  the  contract  he  discovered 
that  by  the  conditions  of  sale,  which  were  pro- 
duced for  the  first  time  and  read  aloud  by  the 
vendor's  agent  at  the  commencement  of  the'  sale, 
but  which  the  purchaser  was  prevented  by  deaf- 
ness from  hearing  distinctly,  the  purchaser  was 
to  take  the  property,  subject  to  the  obligation  of 
paying  off  mortgages  for  2,500/.,  in  addition  to 


Against  Agent.] — ^Where  A.  became  the  pur- 
chaser of  an  estate  sold  by  the  defendant  at  a 
public  auction,  and  signed  a  memorandum  of 
agreement,  in  which  he  was  described  as  the 
agent  of  S.,  who  afterwards  repudiated  the  con- 
tract, of  which  notice  was  given  to  the  agent  of 
the  vendor  before  the  payment  of  the  deposit, 
which  A.  afterwards  paid  according  to  the  con- 
ditions of  sale : — Held,  on  the  title  proving  de- 
fective, that  A..was  entitled  to  the  deposit  in  his 
own  name.   Langstroth  v.  Tmilmin,  3  Stark.  146. 

Against  FrincipaL] — A.,  as  agent  of  B.,  the 
owner  of  land,  entered  into  an  agreement  for 
sale  with  C,  the  agent  of  D.,  but  who  appeared 
to  act  on  his  account,  and  the  parties  bound 
themselves  in  a  penalty  for  the  performance  of 
the  agreement,  wnereupon  C.  paid  A.  part  of  the 
purchase-money  as  a  deposit : — Held,  that  D. 
might  sue  B.  to  recover  back  the  deposit  on  a 
breach  of  the  agreement.  Norfolk  (^Dvke^  v. 
Worthy,  1  Camp.  337. 

Solicitor  of  Vendor — Stakeholder.] — ^A.  was 
employed  as  solicitor  for  the  vendor  of  real 
estate.  By  the  conditions  of  sale  the  deposit 
was  to  be  paid  into  his  hands  "  as  agent  for  the 
vendor,"  and  he  signed  the  contract  of  sale  and 
receipt  for  the  deposit  as  such  agent : — Held, 
that  he  was  not  a  stakeholder,  and  was  liable  to 
pay  over  the  deposit  to  the  vendor  on  demand, 
and  in  default  to  pay  interest  from  the  time  of 
such  demand.  'Edgell  v.  Day,  1  H.  &  R.  8 ;  1 
L.  R.,  C.  P.  80 ;  35  L.  J.,  C.  P.  7. 

Tfnder  Unwritten  Contraet] — Upon  the  aban- 
donment of  an  unwritten  contract  for  the  sale  of 
land,  onoefect  of  title,  the  deposit-money  paid 
by  the  pur^feser  to  the  auctioneer  may  be  re- 
covered. Oosiil^  V-  Archer,  4  N.  &  M.  485 ;  2 
A.  &  E.  500  ;  iaL&  W.  31. 

But  the  expensSl^of  investigating  the  title 
cannot  be  recoveredllllfco^*^  P^<^^  ^^  *  written 
contract  binding  on^m  vendor,  nor  interest 
upon  the  deposit.    7ft. 

Contract  under  SeaLl— IfV*«??^t.i^^iL^ 

estate  to   B.,  and  is^dteL"!^^ 

doing  so,  B    may  recover  back  V  the  sile   is 

posited,  although  the  contract  f(Jte»oke's  Aci. 

under  seal.     GrevUle  v.  Da  Cotttn^k 

Cas.  113.  '  \ 

«r      ^  _^  'totioia.l 

Hon-Performance  by  either  Party— laliabUc- 

r^y  an  agreement  for  the  purchase  of  ^  watj- 
house,  300/.  was  paid  by  the  purchaser  V)>»ey. 
of  deposit,  and  in  part  of  the  purchase -i;V«n 
The  purchase  was  to  be  completed  on  a  ^  Sy 
day;  and  it  was  agreed  that,  if  either  \»« 
should  refuse    to  perform    the  agrecmoi-it'' 
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Sole  by  Bankrupt's  AMigneei— Supersession— 
Beappointment.] — A  bankrapt's  assignees  con- 
tracted for  the  sale  of  his  copyhold  lands,  and 
received  a  deposit.  The  commission  was  after- 
wards saperseded,  becaase  when  it  issued  the 
petitioning  creditor's  debt  was  not  due.  Another 
commission  issued,  upon  the  petition  of  another 
creditor,  and  the  same  assignees  were  chosen  : — 
— Held,  that  the  plain tifE,  having  abandoned  his 
contract  pending  the  old  commission,  might 
recover  back  his  deposit  Bartlett  v.  Tuchin,  1 
Marsh.  583  ;  6  Taunt.  259.  And  see  Roper  v. 
Camhett,  6  B.  &  C.  634. 


should  pay  the  other  1,000/.  liquidated  damages: — 
Held,  that  on  this  agreement  it  was  not  intended 
that  the  3002.  should  be  forfeited  on  the  failure 
of  the  purchaser  to  complete  the  contract. 
Palmer  v.  Temple,  1  P.  &  D.  379  ;  9  A.  &  B.  508. 

When  Beeond  Aotion  Allowed.] — On  the  day 
for  completing  the  purchase  the  purchaser  threw 
up  the  contract,  on  the  ground  that  the  vendor 
was  not  ready  to  complete,  and  sued  him  for 
1,000/.  liquidated  damages,  and  for  300/.  The 
jury  found  a  verdict  for  the  vendor,  on  the  ground 
that  he  was  ready  to  complete  the  contract. 
After  the  writ  was  sued  out  against  the  vendor, 
he  disposed  of  the  public-house  to  another  party, 
and  the  purchaser  again  sued  him  for  300/.  : — 
Held,  that  as  the  former  action  failed  on  the 
sole  ground  that  it  was  prematurely  brought, 
the  judgment  in  it  was  no  bar  ;  and  that,  as  the 
parties  did  not  intend  the  300/.  to  be  foi-feited 
as  a  deposit,  the  purchaser  was  entitled  to 
recover  it  back.    Ih. 

Payment— Brewer's  Cheque.] — In  an  action 
on  an  agreement  to  transfer  a  public-house  and 
assign  the  licences,  the  parties  binding  them- 
selves iu  a  penalty  for  the  performance  of  the 
terms,  if  the  vendor  could  not  assign  the  licences, 
and  the  vendee  had  not  the  money  ready  at  an 
appointment  to  settle  the  business,  the  penalty 
cannot  be  recovered  ;  but  if  the  vendee  has  paid 
a  deposit,  it  may  be  recovered  back.  A  cheque 
upon  a  brewer's  house  is  not  sufficient  in  such  a 
case,  if  tendered  in  payment,  though  it  is  proved 
to  be  the  constant  practice  to  use  cheques  instead 
of  money,  in  order  to  prevent  robbery,  on  account 
of  the  lateness  of  the  hour  at  which  settlements 
take  place  in  the  transfer  of  public-houses. 
Clarke  v.  King,  2  C.  &  P.  286  ;  R.  &  M.  394. 

I  0  U  given  for.] — A.  agreed  to  sell  and  B. 
to  buy  a  public-house,  goodwill,  &c.,  by  an  agree- 
ment which  contained  these  words  :  "  As  earnest 
of  this  agreement,  the  purchaser  has  paid  into 
the  han(&  of  the  vendor  50/.,  which  is  to  be 
allowed  in  part  of  payment  at  the  completion  of 
this  agreement;  but  if  the  vendor  should  not 
f  alfil  the  same  on  his  part,  he  shall  return  the 
deposit  In  addition  to  the  damages  hereinafter 
stated ;  and  if  the  purchaser  should  fail  to  fulfil 
his  part  of  the  agreement,  then  the  deposit- 
money  shall  become  forfeited  in  part  of  the 
following  damages  ;  and  if  either  of  the  parties 
should  neglect  to  perform,  or  refuse  to  comply 
with  any  part  of  this  agreement,  the  party  so 
refusing  or  neglecting  shall  pay  to  the  other  of 
them  on  demand  50/.,  mutually  agreed  upon  to 
be  the  damages  ascertained  and  fixed  on  breach 
thereof."    Instead   of   the  deposit   B.   gave  an 
I  O  U,  which  he  never  paid,  and  he  afterwards 
refused  to  fulfil  the  agreement : — Held,  that  A. 
was  entitled  to  recover  50/.  as  a  forfeited  deposit. 
Hintm  v.  Sparht,  3  L.  R.,  C.  P.  161  ;  37  L.  J., 
O.  P.  81  ;  17  L.  T.  600. 

-4^,-.  Pajrment  by  Bill.] — If  a  party  has  given  a  bill 

a,  '^.       ^  exchange  or  a  cheque  for  the  amount  of  a 

deposit  on  a  sale  by  auction,  any  ground  on  which 

.   the  .party  could  recover  back  his  deposit,  if  paid 

y ^iJi  Vin  money,  will  be  a  good  ground  of  defence  m  an 

ae  of  ^  "%pti<Mi  upon  the  biU  or  cheque.  MUU  v.  Oddy^ 
Ax^e^^  "^iC.  k,  P.  728.  See  S.  C„  2  C,  M.  &  R.  103  •,*5 
l^b»se-i^jT.  571  ;  1  Gale,  92.  See  Dixon  v.  Holroyd, 
1  on  *  ^^fe,  408. 


Forfeiture  for  Kon-Completion — Payment  by 
Bankrupt  in  Fraud  of  Creditors — Bight  to  follow 
Money.] — A  bankrupt,  having  disposed  of  his 
goods  in  fraud  of  his  creditors,  open^  an  account 
in  a  bank  with  the  proceeds,  and  having  entered 
into  a  contract  for  the  purchase  of  land  in  an 
assumed  name,  paid  a  deposit  to  the  defendant, 
the  auctioneer,  by  a  cheque  drawn  upon  the 
bank.  The  vendor  and  the  defendant  acted  bonS. 
fide  and  without  notice  of  the  bankruptcy  or 
of  the  fraudulent  conduct  of  the  bankrupt : — 
Held,  that  the  bankrupt's  trustee  was  not  en- 
titled to  recover  the  deposit  from  the  defendant 
BO  as  to  pi*event  it  from  being  forfeited  to  the 
vendor  upon  the  non-completion  of  the  contract. 
Collins  V.  Stiniion,  11  Q.  B.  D.  142  ;  52  L.  J.,  Q.  B. 
440 ;  48  L.  T.  828  ;  31  W.  R.  920  ;  47  J.  P.  439. 

Condition  to  make  good  Loss  on  Besale.] — 

The  plaintiff  put  up  for  sale  by  auction  real  pro- 
perty upon  conditions  of  sale  which  stipulated 
that  the  purchaser  of  each  lot  should  "'  forthwith 
pay  into  the  hands  of  the  auctioneer  a  deposit  of 
20  per  cent,  on  the  purchase-money,  and  sign  an 
agreement "  to  pay  the  remainder,  and  "  that  if 
the  purchaser  of  either  lot  shall  fail  to  comply 
with  these  conditions,  the  deposit  money  shall 
be  actually  forfeited  to  the  vendor,  who  shall  be 
at  full  liberty  to  resell  such  lot  either  by  public 
auction  or  private  contract ;  and  any  deficiency 
that  may  arise  upon  such  resale,  together  with 
all  expenses  attending  the  same,  shall  imme- 
diately after  such  second  sale  be  made  good  by 
such  defaulter,  and  on  nonpayment  thereof,  such 
amount  shall  be  recoverable  by  the  vendor  as 
and  for  liquidated  danmges."  The  defendant 
became  a  purchaser,  but  did  not  pay  the  deposit, 
or  complete  the  purchase.  The  plaintiff  resold 
at  a  price  below  that  for  which  the  defendant 
had  purchased,  and  the  deficiency,  with  the 
expenses  of  sale,  exceeded  the  amount  of  the 
deposit : — Held,  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  the  amount  of 
the  deficiency  and  expenses  only,  and  not,  in 
addition  to  this,  the  amount  of  the  deposit. 
Ockenden  v.  Ilcnley,  EL,  Bl.  &  El.  485  ;  27  L.  J., 
Q.  B.  36  ;  4  Jur.,  N.  S.  999. 

Had  the  deposit  been  paid,  and  the  bargain 
completed,  the  deposit  would  have  gone  in  part 
payment  of  the  purchase-money,  and  in  case  of 
the  non-completion  of  the  bargain,  if  the  defi-' 
ciency  and  expenses  had  together  been  less  than 
the  deposit,  the  purchaser  would  have  been  en- 
titled to  the  whole  deposit,  but  nothing  more.  Ih, 

Interest  on.] — If  a  purchaser  pays  a  deposit 
to  the  auctioneers  at  the  time  of  sale  in  part  of 
his  purchase-money,  and  brings  an  action  against 
them  to  recover  it  back  in  consequence  of  the 
vendors  not  being  able  to  make  a  good  title,  and 
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such  deposit  is  recovered  from  them,  the  pur- 
chaser is  entitled  to  interest  on  the  deposit  from 
the  time  the  purchase  should  have  been  com- 
pleted, and  may  recover  it  from  the  vendor  on 
alleging?  the  special  daraa^  in  his  declaration. 
Farqukar  v.  Farley,  1  Moore,  322  ;  7  Taunt.  592. 
Wnen  a  vendor  fails  to  make  a  good  title  to 
an  estate  the  vendee  is  entitled  to  be  paid  at 
the  rate  of  hi,  per  cent,  for  interest  on  his 
deposit  money,  though  the  Court  of  Chancery 
had  ordered  payment  of  4/.  per  cent.  Ifodgc* 
v.  Lichfield  (Earl),  1  Scott,  443  ;  1  Bing.  N.  C. 
492 ;  1  Hodges,  40.  See  Torrance  v.  Bolto7i, 
svpra. 

8.  Damaobs  fob  Bbeach  of  Contbagt. 

Meainrt  ot,  Oonerally.]  —  The  measure  of 
damages  for  breach  of  contract  is  the  same  in 
contracts  relating  to  realty  as  in  contracts  re- 
lating to  chattels.  Noble  v.  Edwards,  5  Chi  D. 
378  ;  36  L.  T.  312.  S.  C,  on  appall,  6  Ch.  D. 
378  ;  37  L.  T.  7. 

In  the  case  of  a  breach  of  contract  where  a 
vendor  is  entitled  to  recover  nothing  as  purchase- 
money,  but  is  entitled  to  compensation  for  the 
loss  and  injury  he  has  sustained  by  the  breach  of 
contract,  the  measure  of  the  damage  is  the  differ- 
ence between  the  price  fixed  by  the  contract 
and  the  market  value  at  the  time  of  the  breach. 
But  when  the  market  value  is  unascertainable, 
and  a  serious  loss  and  injury  is  proved,  the  court, 
acting  on  the  principle  that  no  wrong  done  is 
to  remain  without  a  redress,  awards  substantial 
damages.  Such  damages  must  not  be  gpreater  in 
amount  than  the  amount  the  vendor  would  have 
been  entitled  to  under  the  contract  if  it  had 
been  punctually  carried  out.  Lafitte  Sf  Com' 
pany,  In  re,  Lafitte'H  claim,  23  W.  R.  379. 

In  an  action  for  refusing  to  complete  an 
agreement  for  the  purchase  of  land,  the  measure 
of  damage  is  not  the  amount  of  the  purchase- 
money,  but  only  such  damage  as  the  vendor 
has  actually  sustained  by  the  breach  of  contract. 
Laird  v.  Plm,  1  yi.  k  W.  474 ;  8  D.  P.  C.  860. 

The  measure  of  damages  was  the  difference  be- 
tween the  contract  price  and  the  market  value 
at  the  time  of  the  oreach  of  the  contract.  In 
the  absence  of  evidence  to  the  contary,  the  price 
at  which  the  property  was  resold  was  the  test  of 
the  market  value.  Engel  v.  Fitch,  4  L.  R.,  Q.  B. 
659  ;  38  L.  J.,  Q.  B.  304  ;  17  W.  R.  894  ;  10  B. 
&  S.  738— Ex.  Ch. 

Deposit— Expenses  of  Inyestigating  Title.] — 
Mortgagees  with  a  power  of  sale  sold  to  the 
plaintiff  by  auction  the  lease  of  a  house,  the 
particulars  of  sale  stating  that  possession  would 
be  given  on  completion  of  the  purchase.  The 
transaction  was,  by  the  conditions  of  sale,  to  be 
completed  by  the  26th  December.  By  the  fifth 
condition,  in  case  the  vendor  should  be  unable 
or  unwilling  to  remove  or  comply  with  any  ob- 
jection or  requisition  as  to  the  title,  he  was  at 
liberty  to  rescind  the  contract  and  to  return  the 
dei)osit  money  without  interest,  costs,  or  other 
compensation.  The  mortgagor  being  in  posses- 
sion refused  to  give  it  up  ;  and  the  plaintiff, 
having  sold  to  a  purchaser  who  bought  the 
house  for  occupation,  required  possession  before 
completion.  Thereupon  the  mortgagees  rescinded 
the  contract  on  account  of  the  expense  they 
would  incur  in  order  to  enible  them  to  com- 
plete : — Held,  first,  that  the  plaintiff  was  en- 


titled to  recover  not  only  the  deposit  and  ex- 
penses of  investigating  the  title,  but  also  damages 
for  the  loss  of  his  baii^in.    Ih. 

A  vendor  contracting  to  sell  to  a  vendee  an 
estate  with  a  good  title,  when  he  has  only  an 
equitable  title  himself,  and  is  not  in  possession, 
and  failing  in  his  contract  by  the  time  stipulated, 
is  liable  to  more  than  nominal  damages  for  the 
breach  of  the  contract,  in  addition  to  the  ex- 
penses incurred  by  the  purchaser.  Hopkim  v. 
Grazehrooky  9  D.  &  R.  22  ;  6  B.  &  C.  31. 

In  an  action  for  damages  by  a  vendee  against 
a  vendor,  for  not  making  a  good  title  to  an 
estate,  he  is  not  entitled  to  recover  for  expenses 
incurred  in  negotiating  the  purchase  or  for 
having  the  estate  surveyed.  Hodge*  v.  Lieh- 
field  iEarl),  1  Scott,  443  ;  1  Bing.  N.  C.  492 ;  1 
Hodg«s,  40. 

But  he  is  entitled  to  recover  charges  incurred 
in  investigating  the  title,  including  the  searching 
for  judgments,  but  not  the  costs  of  drawing  and 
i'ngrossing  a  conveyance  of  the  estate,  the  same 
having  been  prematurely  prepared.    Ih. 

The  vendor  having  filed  a  bill  in  equity, 
against  the  vendee,  for  a  specific  performance  of 
the  contract,  which  was  dismissed  with  costs, 
which  were  accordingly  taxed  and  paid  to  the 
vendee  by  the  vendor : — Held,  that  the  vendee 
could  not  recover  his  extra  costs,  beyond  the 
taxed  costs,  which  were  incurred  by  him  in  de- 
fending the  suit  in  equity.     lb. 

Held,  also,  that  the  vendee  could  not  recover 
costs  incurred  by  him  in  investigating  the  title 
to  the  estate,  after  the  filing  the  bill'  in  equity. 
lb. 

An  incumbrancer  on  land  broke  his  covenant 
which  he  had  made  with  the  plaintiff,  a  specu- 
lator, to  join  in  a  conveyance  to  A.,  with  a  view 
to  a  project  by  which  the  plaintiff  was  to  realize 
the  value  of  the  land,  as  building  land,  with 
profit  to  himself : — Held,  per  Pollock,  C.  B.,  and 
Bramwell,  B.,  that  he  was  only  liable  in  dam- 
ages for  the  expenses  of  preparing  the  deed  of 
conveyance.  Per  Martin,  B.:  He  was  liable,  in 
addition,  for  the  loss  of  profit  to  the  plaintiff. 
Duckworth  v.  Ewart,  2  H.  &  C.  129  ;  33  L.  J., 
Ex.  24  ;  10  Jur.,  N.  S.  214  ;  12  W.  R.  608. 

The  expenses  of  a  purchaser  about  bis  pur- 
chase were  allowed  him  by  way  of  damages,  but 
damages  in  respect  of  expenses  incurred  in  rc- 
8pect  of  an  attempted  resale  were  refused  as 
being  too  remote.  Hart  v,  Swain-e,  7  Ch.  D.  42  ; 
47  L.  J.,  Ch.  5  ;  37  L.  T.  376  ;  26  W.  R.  30.  See 
also  Godwin  v.  Francis,  and  Hanslip  v.  Pad- 
wick,  infra, 

KotBeeoyerable  if  Vendor  without  Fraud  ean- 
not  make  Good  Title.] — Upon  a  contract  for  the 
sale  and  purchase  of  a  real  estate,  if  the  vendor, 
without  fraud,  is  incapable  of  making  a  good 
title,  the  proposing  purchaser  is  not  entitl^  to 
recover  compensation  in  damages  for  the  loss  of 
his  bargain.  Bain  v.  Fothergill,  7  L.  R.,  H.  L. 
168  ;  43  L.  J.,  Ex.  243  ;  31  L.  T.  387.  Afl^rm- 
ing  6  L.  R.,  Ex.  59  ;  40  L,  J.,  Ex.  34 ;  23  L.  T. 
670  ;  19  W.  R.  134. 

F.  was  in  possession  of  a  mining  royalty  under 
a  written  agreement  for  a  lease,  of  which  he  had 
taken  an  assignment.  One  of  the  stipulations  o€ 
the  agreement  was  that  H.  (the  person  witK 
whom  the  agreement  was  originally  made)  should 
not  assign  without  the  licence  of  the  lessors. 
They  were  ready  to  consent  to  the  assignment; 
to  F.,  provided  he  would  execute  a  duplicate 
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Sale  by  Bankrupt's  Aisignees — Supersession — 
Beappointment.] — A  bankrapt's  assignees  con- 
tracted for  the  sale  of  his  copyhold  lands,  and 
received  a  deposit.  The  commission  was  after- 
wards superseded,  because  when  it  issued  the 
petitioning  creditor's  debt  was  not  due.  Another 
commission  issued,  upon  the  petition  of  another 
creditor,  and  the  same  assignees  were  chosen  : — 
— Held,  that  the  plaintiff,  having  abandoned  his 
contract  pending  the  old  commission,  might 
recover  back  his  deposit.  Bartlett  v.  Tuchiny  1 
Marsh.  583 ;  6  Taunt.  259.  And  see  Roptr  v. 
Covibes,  6  B.  &  C.  534. 


should  pay  the  other  1 ,000/.  liquidated  damages: — 
Held,  that  on  this  agreement  it  was  not  intended 
that  the  8002.  should  be  forfeited  on  the  failure 
of  the  purchaser  to  complete  the  contract. 
Palmer  v.  Temple,  1  P.  &  D.  379  ;  9  A.  &  E.  508. 

When  Seeond  Action  Allowed.] — On  the  day 
for  completing  the  purchase  the  purchaser  threw 
up  the  contract,  on  the  ground  that  the  vendor 
was  not  ready  to  complete,  and  sued  him  for 
1,000/.  liquidated  damages,  and  for  300/.  The 
jury  found  a  verdict  for  the  vendor,  on  the  ground 
that  he  was  ready  to  complete  the  contract. 
After  the  writ  was  sued  out  against  the  vendor, 
he  disposed  of  the  public-house  to  another  party, 
and  the  purchaser  again  sued  him  for  300/.  : — 
Held,  that  as  the  former  action  failed  on  the 
sole  ground  that  it  was  prematurely  brought, 
the  judgment  in  it  was  no  bar ;  and  that,  as  the 
parties  did  not  Intend  the  300/.  to  be  forfeited 
as  a  deposit,  the  purchaser  was  entitled  to 
recover  it  back.    Ih. 

Payment — Brewer's  Cheque.] — In  an  action 
on  an  agreement  to  transfer  a  public-house  and 
assign  the  licences,  the  parties  binding  them- 
selves in  a  penalty  for  the  performance  of  the 
terms,  if  the  vendor  could  not  assign  the  licences, 
and  the  vendee  had  not  the  money  ready  at  an 
appointment  to  settle  the  business,  the  penalty 
cannot  be  recovered  ;  but  if  the  vendee  has  paid 
a  deposit,  it  may  be  recovered  back.  A  cheque 
upon  a  brewer's  house  is  not  sufficient  in  such  a 
case,  if  tendered  in  payment,  though  it  is  proved 
to  be  the  constant  practice  to  use  cheques  instead 
of  money,  in  order  to  prevent  robbery,  on  account 
of  the  lateness  of  the  hour  at  which  settlements 
take  place  in  the  transfer  of  public-houses. 
Clarke  v.  King^  2  C.  &  P.  286  ;  R.  &  M.  394. 

I  0  U  given  for.] — A.  agreed  to  sell  and  B. 
to  buy  a  public-house,  goodwill,  &C.,  by  an  agree- 
ment which  contained  these  words  :  "  As  earnest 
of  this  agreement,  the  purchaser  has  paid  into 
the  hands  of  the  vendor  50/.,  which  is  to  be 
allowed  in  part  of  payment  at  the  completion  of 
this  agreement;  but  if  the  vendor  should  not 
the  same  on  his  part,  he  shall  return  the 
in  addition  to  the  damages  hereinafter 
and  if  the  purchaser  should  fail  to  fulfil 
.  of  the  agreement,  then  the  deposit- 

1  jfavll  become  forfeited  in  part  of  the 

g  dftmages  ;  and  if  either  of  the  parties 
^         iCI^Loct  to  perform,  or  refuse  to  comply 
•jt         .y  nn^^^this  agreement,  the  party  so 

'^g  shall  pay  to  the  other  of 

.,  mutually  agreed  upon  to 

tained  and  fixed  on  breach 

f   the  deposit   B.   gave  an 

er  paid,  and  he  afterwards 

agreement : — Held,  that  A. 

er  50/.  as  a  forfeited  deposit. 

L.  R.,  C.  P.  161  ;  37  L.  J., 

600. 

..] — If  a  party  has  given  a  bill 

cheque  for  the  amount  of  a 

y  auction,  any  ground  on  which 

cover  back  his  deposit,  if  paid 

a  good  ground  of  defence  in  an 

)ill  or  cheque.    MUU  v.  Oddy, 

oe  S,  a,  2  C,  M.  &  R.  103  ;'5 

See  Dixon  v.  Holroyd^ 


Forfeitore  for  Kon-Completion — Pajrment  by 
Bankrupt  in  Fraud  of  Creditors— Bight  to  follow 
Money.] — A  bankrupt,  having  disposed  of  his 
goods  in  fraud  of  bis  creditors,  opened  an  account 
in  a  bank  with  the  proceeds,  and  having  entered 
into  a  contract  for  the  purchase  of  land  in  an 
assumed  name,  paid  a  deposit  to  the  defendant, 
the  auctioneer,  by  a  cheque  drawn  upon  the 
bank.  The  vendor  and  the  defendant  acted  bon& 
fide  and  without  notice  of  the  bankruptcy  or 
of  the  fraudulent  conduct  of  the  bankrupt : — 
Held,  that  the  bankrupt's  trustee  was  not  en- 
titled to  recover  the  deposit  from  the  defendant 
so  as  to  prevent  it  from  being  forfeited  to  the 
vendor  upon  the  non-completion  of  the  contract. 
Collins  V.  Stinmm,  11  Q.  B.  D.  142  ;  52  L.  J.,  Q.  B. 
440 ;  48  L.  T.  828  ;  31  W.  R.  920  ;  47  J.  P.  439. 

Condition  to  make  good  Loss  on  Besale.] — 

The  plaintiff  put  up  for  sale  by  auction  real  pro- 
perty upon  conditions  of  sale  which  stipulated 
that  the  purchaser  of  each  lot  should  "  forthwith 
pay  into  the  hands  of  the  auctioneer  a  deposit  of 
20  per  cent,  on  the  purchase-money,  and  sign  an 
agreement "  to  pay  the  remainder,  and  "  that  if 
the  purchaser  of  either  lot  shall  fail  to  comply 
with  these  conditions,  the  deposit  money  shall 
be  actually  forfeited  to  the  vendor,  who  shall  be 
at  full  liberty  to  resell  such  lot  either  by  public 
auction  or  private  contract ;  and  any  deficiency 
that  may  arise  upon  such  resale,  together  with 
all  expenses  attending  the  same,  shall  imme- 
diately after  such  second  sale  be  made  good  by 
such  defaulter,  and  on  nonpayment  thereof,  such 
amount  shall  be  recoverable  by  the  vendor  as 
and  for  liquidated  damages."  The  defendant 
became  a  purchaser,  but  did  not  pay  the  deposit, 
or  complete  the  purchase.  The  plaintiff  resold 
at  a  price  below  that  for  which  the  defendant 
had  purchased,  and  the  deficiency,  with  the 
expenses  of  sale,  exceeded  the  amount  of  the 
deposit : — Held,  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  the  amount  of 
the  deficiency  and  expenses  only,  and  not,  in 
addition  to  this,  the  amount  of  the  deposit. 
Ockenden  v.  Henley,  El.,  Bl.  &  El.  485 ;  27  L.  J., 
Q.  B.  36  ;  4  Jur.,  N.  S.  999. 

Had  the  deposit  been  paid,  and  the  bargain 
completed,  the  deposit  would  have  gone  in  part 
payment  of  the  purchase-money,  and  in  case  of 
the  non-completion  of  the  bargain,  if  the  defl-' 
ciency  and  expenses  had  together  been  less  than 
the  deposit,  the  purchaser  would  have  been  en- 
titled to  the  whole  deposit,  but  nothing  more.  /&. 

Interest  on.] — If  a  purchaser  pays  a  deposit 
to  the  auctioneers  at  the  time  of  sale  in  part  of 
his  purchase-money,  and  brings  an  action  against 
them  to  recover  it  back  in  consequence  of  the 
vendors  not  being  able  to  make  a  good  title,  and 
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to  the  entrance.  Wall  v.  City  of  London  Real 
Property  Company,  9  L.  R.,  Q.  B.  249  ;  43  L.  J., 
Q.  B.  249  ;  30  L.  T.  53. 


Building  Land — Houses  Erected.] — ^A.  sold 
some  building  land  to  B.,  and  he  covenanted  for 
title.  After  some  houses  had  been  built  on  the 
land,  the  pui  chaser  was  evicted  : — Held,  that  he 
was  entitled  to  recover  upon  the  covenants,  not 
only  the  value  of  the  land,  but  also  that  of  the 
houses  subsequently  built  thereon.  Bunny  v. 
Jlopkhison,  27  Beav.  565 ;  29  L.  J.,  Ch.  93  ;  6 
Jur.,  N.  S.  187  ;  1  L.  T.  53. 

Knowledge  of  Defect.] — Where  a  party  agrees 
to  grant  a  good  and  valid  lease,  having  full 
knowledge  that  he  has  no  title,  the  plaintiff,  in 
an  action  for  breach  of  such  agreement,  may  re- 
cover, beyond  his  expenses,  damages  resulting 
from  the  loss  of  his  bargain,  and  the  defendant 
cannot,  under  a  plea  of  payment  of  money  into 
court,  give  evidence  that  the  plaintiff  was  aware 
of  the  defect  of  title.  Bohhison  v.  Ilarinan,  1 
Ex.  850  ;  18  L.  J.,  Ex.  202. 

In  Action   against   Agent   Acting   without 

Authority.] — The  defendant  professing  to  be 
ag^nt  for  the  owners  (he  being  one  of  them)  of 
an  estate,  entered  into  a  contract  of  sale  of  it  to 
the  plaintiff  ;  some  time  afterwards  he  wrote  to 
say  that  there  had  been  some  misunderstanding, 
that  he  thought  he  was  authorized  to  sell,  but 
that  it  appeared  that  the  parties  interested  took 
a  different  view ;  the  owners  refused  to  com- 
plete, and  sold  the  estate  for  a  larger  sum  than 
that  offered  by  the  plaintiff  ;  the  plaintiff  then 
brought  an  action  against  the  owners,  when  in 
answer  to  interrogatories,  they  (including  the 
defendant)  swore  there  was  no  authority,  but 
the  plaintiff  still  prosecuted  the  action,  on  the 
ground  that  an  advertisement,  stating  that  to 
treat  and  view  the  property  applications  were  to 
be  made  to  the  defendant,  was  sufficient  autho- 
rity, and  was  nonsuited  ;  he  then  brought  an 
action  against  the  defendant  for  misrepresenta- 
tion of  authority  : — Held,  that  he  was  entitled  to 
recover  as  damages,  first,  the  costs  of  investiga- 
ting title ;  secondly,  the  costs  of  the  previous 
action  up  to  the  time  of  the  answers,  and  a  rea- 
sonable time  to  consider  them,  but  not  beyond  ; 
thirdly,  the  difference  between  the  contract 
price  and  the  market  value,  of  which  the  price 
for  which  the  estate  sold  was  prim&  facie  evi- 
dence ;  but  he  could  not  recover  loss  on  cattle, 
&c.,  bought  in  contemplation  of  the  completion 
of  the  purchase.  Godwin  v.  Francis,  5  L.  R., 
C.  P.  295  ;  39  L.  J.,  C.  P.  121  ;  22  L.  T.  338. 

An  auctioneer  entered  into  an  agreement,  on 
the  behalf  of  A.,  to  sell  certain  premises  to  B., 
without  having  communicated  to  A.  that  B.  was 
in  treaty  for  them.  A.  had  previously  sold  the 
premises  to  another  party,  and  therefore  could 
not  fulfil  the  contract  so  made  with  B.,  where- 
upon B.  sued  A.  for  non-performance  of  bis  con- 
tract : — Held,  that  B.  was  not  entitled  to  re- 
cover damages  for  the  loss  of  his  bargain.  7)jrer 
V.  King,  2  C.  &  K.  149. 

Deeds  of  Conveyance.] — A  purchaser  cannot 
recover  from  the  vendor  the  expenses  of  pre- 
paring deeds  of  conveyance  of  the  property,  after 
lie  has  refused  to  complete  the  purchase,  on 
account  of  the  non-production  of  certain  title 
deeds,  though  his  attorney  prepared  the  convey- 


ances on  the  faith  of  a  note  written  in  the 
margin  of  the  abstract  by  the  vendor's  solicitors, 
stating  that  all  the  title-deeds  were  examined 
by  them  on  the  original  purchase,  and  that,  if  it 
should  be  required,  they  would  apply  to  the 
solicitor  for  the  original  seller,  in  whose  custody 
they  were.  Jarmain  v.  Egelstane,  5  C.  &  P. 
172. 

Sale  to  Solicitor  for  Company— Dissolution.] — 

On  the  27  th  September,  1848,  the  defendant 
agreed  to  demise  to  the  plaintiff,  on  or  before  the 
29th  November  next,  a  ferry  and  messuages  and 
premises,  at  yearly  rents  ;  and  the  defendant 
agreed,  within  fourteen  days  from  that  date,  to 
furnish  an  abstract  of  his  title  to  the  premises, 
and  deduce  a  good  title,  and  the  plaintiff  agreecl 
to  pay  to  the  defendant  on  or  before  the  29th 
November,  3,1 60Z.  and  interest.  The  defendant 
did  not  within  fourteen  days,  or  at  any  time,  de- 
duce a  good  title.  On  the  17th  September,  1850, 
the  plaintiff,  who  was  a  solicitor,  and  promoter 
of  a  company  for  making  a  ferry,  erecting  gas- 
works, and  bathing-houses,  at  Hayling  Island, 
entered  into  an  agreement  with  the  defendant, 
the  owner  of  land  there,  for  a  demise  to  the 
plaintiff  of  a  terry,  land,  houses,  and  premises  ; 
and  the  defendant  agreed,  within  fourteen  days 
from  the  date  thereof,  to  furnish  an  abstract  of 
his  title  to  the  premises,  and  deduce  a  good 
title  ;  and  the  plaintiff  agreed  to  pay  the  defen- 
dant, on  or  before  the  29th  November,  3,150/. 
After  the  agreement,  the  company  was  pro- 
visionally registered  by  the  plaintiff  as  its 
promoter.  Two  abstracts  of  title  were  sent  by 
the  defendant  to  the  plaintiff,  which,  being 
objected  to,  on  the  10th  November  the  defendant 
sent  a  further  abstract,  which  disclosed  a  mort- 
gage of  the  premises  intended  to  be  demised  to 
the  trustees  of  the  defendant's  marriage  settle- 
ment, one  of  whom  was  imbecile ;  there  were 
also  two  judgments  entered  up  against  the  defen- 
dant. In  consequence  of  these  objections  to  the 
title,  the  company  could  not  proceed  with  its 
objects,  and  was  finally  dissolved.  The  purchase- 
money  was  not  paid  to  the  defendant : — Held, 
that  the  plain tifit  was  entitled  to  a  verdict,  and 
to  recover  as  damages  the  costs  of  preparing, 
stamping,  and  entering  into  the  agreement,  the 
expenses  of  investigating  the  title,  and  endeavour- 
ing to  procure  a  good  title,  and  procure  the  lease 
to  be  granted,  but  not  the  expenses  of  raising  the 
purchase-money  and  loss  of  interest,  nor  the 
expenses  of  preparing  the  company's  deed  of 
settlement  and  registering  it  provisionally,  nor 
the  loss  of  profits  tem  the  granting  of  the  lease 
and  the  establishment  of  the  company,  nor  the 
profits  he  would  have  derived  from  being  em- 
ployed as  solicitor  by  the  company,  nor  as  to 
any  advantage  which  he  might  have  derived 
from  his  time,  labour,  &c.,  bestowed  in  the 
formation  of  the  companv.  Hanslip  v.  Pad- 
wick,  5  Ex.  615  ;  19  L.  J.,  Ex.  372. 

Leasehold — Value — Improvements.  ] — A.  en- 
tered into  possession  of  premises  under  an  agree- 
ment with  B.,  under  which  he  was  to  hold  them  as 
tenant  for  two  years,  at  the  yearly  rent  of  60/., 
with  liberty  to  him  to  make,  at  his  expense,  such 
alterations  in  and  additions  to  the  premises  as 
he  might  think  proper,  the  same  being  improve- 
ments, and  A.  to  have  tlie  option  of  purchasing  the 
premises  at  any  time  during  the  two  years  for 
600/.,  "  it  being  understood  between  the  parties 
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he  was  seised  in  fee  of  the  land,  and  that  the 
defendant  agreed  to  purchase  it  on  having  a  good 
title,  and  that  his  title  to  the  land  was  made 
good,  perfect,  and  satisfactory  to  the  defendant, 
and  that  he,  the  plaintiff,  had  been  always  ready 
and  %villing  and  offered  to  convey  the  land  to 
the  defendant,  but  that  he  did  not  pay  the  pur- 
chase-money : — Held,  that  such  general  allega- 
tions of  title  in  the  plaintiff,  and  that  his  title 
was  made  good  and  satisfactory  to  the  defendant, 
and  that  the  plaintiff  was  ready  and  willing  and 
offered  to  convey  to  the  defendant,  were  tanta- 
mount to  a  performance  of  the  agreement  on  his 
part,  so  as  to  entitle  him  to  recover  for  a  breach 
on  the  defendant's  part  in  not  paying  the  pur- 
chase-monev.  Martin  v.  Smith ^  6  East,  655  ; 
2  Smith,  543.     ' 

By  the  conditions  of  the  sale  by  auction  of  a 
copyhold  estate,  it  was  stipulated  that  the  pur- 
chaser should  pay  down  a  deposit,  and  sign  an 
agreement  for  the  payment  of  the  remainder  of 
the  purchase-money  at  a  certain  time,  on  having 
a  good  title,  and  that  he  should  have  a  proi>er 
suiTender  of  the  estate  on  payment  of  the  re- 
mainder of  the  purchase-money  : — Held,  in  an 
action  by  the  seller,  for  the  non-performance  of 
the  conditions  on  the  part  of  the  purchaser,  that 
it  was  not  sufficient  tor  state  that  the  seller 
had  been  always  ready  and  willing  and  fre- 
quently offered  to  make  a  good  title  to  the  estate, 
and  to  make  a  proper  surrender  on  payment  of 
the  purchase-money  ;  but  the  declaration  ought 
to  have  averred,  that  the  seller  actually  made  a 
good  title,  and  surrendered  the  estate  to  the 
purchaser,  or  a  tender  and  refusal ;  and  also  to 
have  shewn  what  title  the  seller  had.  Phillips 
v.  Fieldiiuj,  2  H.  Bl.  123. 

A  declaration  alleging  that  the  plaintiff  agreed 
to  sell  and  the  defendant  to  buy  land  for  120/., 
which  the  defendant  agreed  to  pay  on  or  before 
four  years,  with  6  per  cent,  half-yearly,  until 
paid  :  that  the  four  years  had  not  expired,  that 
the  mon^  had  not  been  paid,  and  that  a  certain 
sum  was  due  for  interest,  is  good — ^without  aver- 
ring title  to  the  land,  or  that  the  plaintiff  was 
ready  and  willing  to  convey.  Wilkt  v.  Smith,  2 
D.,  N.  8.  215  ;  10  M.  &  W.  365  ;  11  L.  J.,  Ex. 
365. 

A  plaintiff  declared  upon  a  contract  by  the 
defendant  then  holding  land  for  a  term  of  years, 
to  assign  all  his  interest  to  the  plaintiff,  on 
payment  by  the  plaintiff,  within  seven  years  from 
a  day  named,  of  HOZ.  Breach,  that,  before  the 
seven  years  expired,  the  defendant  assigned  all 
his  interest  to  a  stranger :— Held,  first,  that  it 
was  not  necessary  that  the  declaration  should 
aver  a  tender  of  the  money,  or  a  request  by 
the  plaintiff,  or  the  plaintiff's  readiness  to  ac- 
cept an  assignment.  Lovelock  v.  Pranhlyn^ 
8  Q.  B.  371  ;  15  L.  J.,  Q.  B.  146  ;  10  Jur.  246  ; 
S.  P.,  Oilen  v.  Giles,  9  Q.  B.  164  :  15  L.  J.,  Q.  B, 
387  ;  11  Jur.  83. 

Held,  secondly,  that  the  breach,  as  laid,  was  a 
good  ground  of  action,  the  defendant  having  in- 
capacitated himself  from  performing  the  con- 
tract, if  called  on.    lb. 


that  B.  was  possessed  of  the  premises  for  his  own 
life,  and  the  life  of  C,  and  of  the  survivor  of 
them."  It  being,  however,  discovered  that  B. 
had  not  the  precise  interest  mentioned  in  the 
.agreement,  A.  brought  an  action  to  recover 
•damages  for  the  breach  of  contract,  and  also 
•compensation  for  the  money  expended  by  him 
•in  improvements : — Held,  that  he  was  only 
•entitled  to  recover  the  value  of  the  proposed 
dease,  and  not  the  value  of  the  improvements. 
Worthingtoft  v.  Warrington^  8  C.  B.  134  ;  18 
X.  J.,  C.  P.  350. 

Coitf  in  Chanoery.] — M.  agreed  with  F.  to 
purchase  land  from  him  :  on  the  production  of 

•F.'s  title  M.  objected  to  it :  F.  insisted  that  it 
was  good,  and  gave  notice  that  he  should  sell  at 
his  risk.    M.  then  filed  a  bill  against  F.  for 

:^pecific  performance,  and  the  question  of  title 
was  referred  by  the  Court  of  Chancery  to  a 
master,  who  reported  that  F.  had  not  a  good 
title,  whereupon  the  bill  was  dismissed  with- 

'Out  costs  on  either  side,  that  being  the  practice 

•  of  the  Court  of  Chancery  in  such  cases  : — Held, 
that  M.  could  not  recover  from  F.,  as  damages 

^for  breach  of  the  contract,  costs  incurred  by  M. 
1  in  the  chancery  suit.  Maiden  v.  Fyson,  1 1  Q.  B. 
.292  ;  17  L.  J.,  Q.  B.  85  ;  12  Jur.  228. 

How  Beeoverable.] — In  an  action  by  a  vendee 
:  against  a  vendor  for  a  return  of  the  deposit,  he 

•  can  only  recover  the  expenses  of  investigating 

•  the  title  by  declaring  specially.  Flnreau  v. 
Thornhill,  2  W.  BL  1078. 

Where  a  declaration  for  breach  of  an  agree- 
Hnent  to  assign  a  lease  alleged  that  the  defendant 

•  did  not  make  out  a  good  title,  '*  by  reason 
whereof  the  plaintiff  has  been  necessarily  put  to 

r great  expenses  amounting  to  a  large  sum  of 

.money,"  m  and  about  investigrnting  the  title  : — 

-Held,  that  he  might,  by  way  of  damage,  recover 

the  amount  of  a  bill  of  costs  due  to  his  attorney, 

'.for  investigating  the  title,  though  he  had  not 

^aid  such  bill  before    action.     Richardson  v. 

Chasen.  10  Q.  B.  756  ;  16  L.  J.,  Q.  B.  890  ;  11 

Jur.  890. 

Where  the  vendor  of  an  estate  (the  vendee 
•having  made  a  deposit  in  part  payment  of  the 
4>urchase-money)  fails  to  make  out  a  good  title 
^y  the  time  stipulated,  and  the  vendee  dies,  the 
^rsonal  representative  of  the  vendee,  and  not 
Lis  heir,  is  entitled  to  maintain  an  action  to 
recover  damages  for  loss  of  interest  on  the 
deposit,  and  for  expenses  incurred  by  the  vendee 
in  endeavouring  to  procure  a  title — the  injury 
4Mcruing  to  the  perscmal  estate.  Orme  v. 
Broughton,  4  M.  &  Scott,  417  ;  10  Bing.  359, 

Where  Claim  to  Beaoind.j'-On  a  motion  by 
plainti&  in  an  action  for  specific  performance 
that  the  contract  should  be  rescinded,  and  that 
all  further  proceedings  should  be  stayed,  except 
as  to  any  claim  for  damages  sustained  by  them  : 
— Held,  that  the  plaintiffs  were  only  entitled  to 
have  the  agreement  rescinded,  and  could  not 
-claim  also  damages  for  breach.  Henty  v. 
Schr&der,  12  Ch.  D.  666  ;  28  L.  J.,  Ch.  792  ;  27 
vV.  R.  833. 


9.  Pleadings  and  Btidence  in  Actions. 

Claims.] — Where  in  an  action  by  the  vendor 
against  the  vendee  of  land,  for  not  accepting  it 
and  paying  the  purchase-money,  he  averred  that 


Defonoes.] — A  declaration  stated,  that  the  de- 
fendant caused  to  be  put  up  to  sale  by  auction 
certain  premises,  for  the  residue  of  a  term  of 
years,  on  the  condition,  that  the  defendant  should 
deduce  and  make  a  good  title  thereto,  commenc- 
ing with  the  lease  of  the  premises  under  which 
they  were  then  held  ;  and  assigned,  as  a  breach, 

r  2 


423        VENDOR  AND  PURCHASER— Btjfete,  dc,  of  Parlies.        424 

they,  within  twenty  days  after  the  sale,  delivered 
an  abstract ;  but  that  the  purchaser  did  not,  within 
ten  days  afterwards,  take  any  objection  to  th& 
title  in  writing.  The  purchaser  replied,  that, 
although  the  vendors  did,  within  twenty  days, 
deliver  an  abstract,  yet  that  thev  did  not  by  the 
abstract  disclose  a  good  and  sufficient  title  ;  and 
tiiat  the  purchaser  did,  within  ten  days  after  the 
delivery  of  the  abstract,  take  objections  to  the 
title  in  writing  : — Held,  that  the  replication  did 
not  introduce  new  matter,  but  amounted  to  a 
traverse  of  the  latter  allegation  in  the  plea. 
Smith  V.  TauTier,  2  Scott,  N.  R.  77  ;  1  M.  &  a. 
803;  1  Drink.  21. 


that  he  did  not  deduce  a  good  title  commencing 
with  the  lease.  Plea,  that  the  premises  so  put  up 
to  sale  wei'e  premises  of  which  the  defendant  was 
possessed  under  a  mortgage  from  the  plaintiff,  for 
the  residue  of  the  term,  and  that  they  were  put  up 
to  sale  under  a  power  of  sale  in  the  mortgage ; 
that  before,  and  at  the  time  of  the  mortgage,  the 
plaintiff  held  the  premises  under  a  lease  from  L., 
subject  to  a  covenant  by  the  plaintiff  for  repair, 
and  proviso  for  re-entry,  or  .the  cesser  of  the 
term,  at  the  option  of  L.,  on  breach  of  such 
covenant ;  and  the  plaintiff,  before  and  at  the 
time  of  such  sale,  had  full  knowledge  of  all  the 
premises  ;  that  the  defendant  did  d^uce  a  good 
title  to  the  premises,  commencing  with  the  lease, 
in  all  respects  except  this,  that  the  premises  were 
out  of  repair,  of  which  the  plaintiff  had  full  know- 
ledge ;  that  they  were  at  the  time  of  the  sale  in  as 
good  repair  as  at  the  time  of  the  mortgage  ;  and 
that  L.  had  not  re-entered  or  claimed  to  re-enter, 
or  in  any  way  avoided  the  lease  : — Held,  bad  on 
general  demurrer.  Barnett  v.  Wheeler,  7  "M.  k 
W.  364. 

The  plaintiff  agreed  to  sell  to  the  defendant  a 
share  in  a  mining  sett  for  250^,  and  the 
defendant  agreed  to  purchase  at  that  price,  and 
the  parties  agreed  to  form  a  company,  and  as 
soon  as  the  company  was  registered  the  defend- 
ant agreed  to  pay  the  money,  as  before  stated  : 
— Held,  that  the  readiness  and  willingness  of  the 
plaintiff  to  convey,  and  the  payment  of  the  pur- 
chase-money, were  » concurrent  acts,  and  that 
therefore,  to  an  action  for  non-payment  of  the 
money,  a  plea  that  the  plaintiff  was  not  ready 
and  willing  to  convey  was  a  good  answer. 
Marsden  v.  Jfoorr,  A.  H.  &  K.  500  ;  28  L.  J.,  Ex. 
288. 

A  plea  that  the  plaintiff  had  not  at  any 
time  any  title  to  the  share  in  the  mining 
sett,  nor  any  right  or  title  to  convey  the  same, 
was  good,  as  the  plea  must  be  construed  as  in- 
volving a  denial,  not  only  of  a  title  in  the  plain- 
tiff himself,  but  also  of  the  power  to  procure  a 
title  by  any  grantor.    lb. 

In  an  action  by  vendee  against  vendor,  for  not 
delivering  a  proper  abstract  of  title,  the  declara- 
tion alleged,  that  the  sale  was  subject  to  a  condi- 
tion that  the  vendor  should  deliver  an  abstract  of 
title  to  the  purchaser  ;  and  assigned  a  breach 
in  the  non-delivery  of  any  abstract  shewing 
sach  a  good  and  sufficient  title  as  the  vendee 
was,  according  to  the  condition,  entitled  to  re- 
quire to  be  shewn.  A  plea,  that  at  the  time  of 
the  making  of  the  contract,  it  was  agreed,  as 
part  of  the  contract,  that  the  vendor  should 
deliver  an  abstract  of  his  title,  commencing  with 
a  deed  of  conveyance  from  A.  to  B.  only,  and 
should  not  be  required  to  furnish  any  other  ab- 
stract, or  go  into  any  previous  title  : — Held,  to 
amount  to  an  argumentative  and  circuitous 
denial  of  the  contract  stated  in  the  declaration, 
and  to  the  general  issue.  SJiarlandy.  Lei/child^ 
4  C.B.  529;  6D.&L.  139;  16 L.  J.,  C.  P.  217  ;  11 
Jur.  623  ;  S.  P.,  Wkcclei'  v.  Wright,  7  M.  &  W. 
359  ;  9  D.  P.  C.  729. 

EepUoation.] — On  the  sale  by  auction  of  pro- 
perty, the  conaitions  provided,  that  the  vendors 
should,  within  twenty  days  after  the  sale,  deliver 
an  abstract  of  title :  and  that  all  objections 
thereto  not  taken  in  writing  within  ten  days  after- 
wards should  be  considered  as  waived.  In  an 
action  by  the  purchaser  against  the  vendors  for 
Jireach  of  the  conditions,  the  latter  pleaded  that 


Svidonoe  to  Support.] — In  a  declaration  for 
not  completing  a  purchase  of  a  copyhold,  it  was 
allege!,  that  on  the  27th  June  the  vendor  "  was 
ready  and  willing,  at  the  office  of  the  steward  of 
the  manor,  to  receive  the  residue  of  the  purchase- 
money,  and  then  and  there  to  surrender."  This 
was  denied  by  the  plea  : — Held,  that  this  allega- 
tion was  proved  by  shewing  that  the  vendor 
was  ready  and  willing  to  have  gone  to  the 
steward's  office  on  that  day  to  surrender,  but 
did  not  do  so,  because  on  the  25th  the  purchaser 
told  the  solicitor,  who  was  concerned  for  all 
parties,  that  he  was  not  ready  to  complete  the 
purchase  on  the  27th.  Peri'y  v.  Smith,  Car.  k 
M.  554. 

In  an  action  against  a  purchaser  of  a  freehold 
at  an  auction  for  not  completing,  the  declaration 
averred  that  the  vendor  delivered  an  abstract  of 
title  pursuant  to  the  conditions  of  sale,  which 
averment  was  traversed : — Held,  that  the  allega- 
tion was  not  sustained  by  proof  that  the  vendor 
caused  the  lease  and  assignment  which  composed 
the  whole  title  to  be  handed  to  the  purchaser  for 
perusal,  and  offered  to  send  them  to  his  attorney 
to  enable  him  to  prepare  the  necessary  assignment. 
Ifom^  V.  Wingfield,  3  Scott,  N.  R.  340  ;  3  M.  & 
G.  33. 

A  declaration  stated,  that  the  defendant  agreed 
to  sell  a  dwelling-house  and  fixtures  for  the  resi- 
due of  a  term  of  years,  then  and  still  unexpired 
therein,  to  commence  on  and  from  a  certain  day, 
to  wit,  the  1st  of  January,  1840,  for  the  sum  of 
60^  The  evidence  adduced  was  the  following- 
agreement  :  '*  1  agree  to  sell  the  house  and  fix- 
tures, 163,  Piccadilly,  to  commence  from  the  1st 
of  January  next,  for  60Z. : " — Held,  a  variance 
between  the  declaration  and  agreement,  as 
the  latter  purported  to  convey  the  fee-simple. 
Hughes  v.  Barker,  1  D.,  N.  S.  80 ;  8  M.  &  W. 
244. 

Where  the  plaintiff  stated  in  his  declaration, 
that  he  was  possessed  of  a  lease  of  certain  pre- 
mises for  a  certain  term  of  years,  which  he  pat 
up  for  sale,  and  which  the  defendant  pur- 
chased ;  in  an  action  for  not  completing  the 
purchase,  the  plaintiff  in  proving  his  title  must 
prove  the  execution  of  the  original  lease  as  well 
as  of  the  mesne  assignments  to  himself.  Lay^ 
thoarpe  v.  Bryant,  1  Scott,  327  ;  1  Bing.  N.  C. 
421  ;  1  Hodges,  19. 

Upon  a  sale  of  houses  by  auction,  according- 
to  particulars  and  conditions  of  sale,  one  of 
which  was  for  the  delivery  of  an  abstract  of 
title  within  ten  days,  and  another  for  the  pay- 
ment of  a  deposit  to  the  auctioneer,  the  par- 
chaser  of  two  houses  paid  a  deposit,  signea  an 
agreement  as  purchaser,  and  obtained  a  receipt 
from  the  auctioneer  for  the  money  paid  as  for 
a  deposit  on  a  sale  by  auction  of  the  premises 
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described  ia  the  particulars  and  conditions  of 
sale.  The  abstract  of  title  not  being  delivered, 
the  purchaser  brought  an  action  against  the 
auctioneer  for  the  recovery  of  the  deposit : — 
Held,  that  the  production  of  the  receipt  and  of 
the  conditions  of  sale,  without  producing  the 
written  contract  signed  by  the  purchaser,  was 
insufficient.  CurtU  v.  Orcated^  3  N.  &  M.  449  ; 
1  A.  &  E.  167. 

Where  there  was  a  misrqprcsentation  as  to 
certain  property  made  bon&  fide,  but  without 
authority,  by  the  auctioneer  at  the  time  of  sale  : 
— ^Held,  that  evidence  of  what  passed  at  the  sale 
was  admissible  against  the  vendor.  Brett  v. 
Clowier,  6  C.  P.  D.  376. 

T.  agreed  to  sell  to  C.  certain  freehold  houses, 
and  to  make  a  good  marketable  title.  On  in- 
vestigation it  appeared  that  the  title  was  not 
marketable  owing  to  certain  restrictive  cove- 
nants, of  which  it  was  alleged  C.  was  aware  at 
the  time  of  the  purchase  : — Held,  that  evidence 
of  C.'s  knowledge  was  not  admissible  to  vary  the 
express  terms  of  the  contract.  Ckito  v.  Th  ompgim, 
9  Q.  B.  D.  616 ;  47  L.  T.  491--C.  A. 


V.  SALE  UNDER  ORDER  OF  COURT. 

Seserred  Biddings.] — Although  in  sales  di- 
rected by  the  court  it  is  usual  to  fix  the  reserved 
price  at  the  amount  at  which  the  estate  has  been 
valued,  an  exception  will  be  made  where  a  mort- 
gagee, who,  being  also  a  trustee,  is  incapable  of 
bidding,  is  desirous  of  having  it  fixea  at  an 
4unount  sufficient  to  cover  his  debt.  TeiiTtatU 
V.  Treyiohard,  41  L.  J.,  Ch.  779  ;  20  W.  R.  786. 

A  trustee,  who  had  a  charge  on  the  estate  of 
greater  amount  than  its  value,  as  fixed  by  the 
cestui  que  trust  for  the  reserved  bidding,  was 
allowed  to  fix  the  reserved  bidding  at  the  amount 
of  his  charge,  he  having,  on  a  previous  occasion, 
been  refus^  leave  to  bid  at  the  instance  of  the 
cestui  que  trust.    lb. 

As  a  general  rule  when  a  party  applies  for  a 
^sale  and  not  foreclosure,  the  reserved  bidding 
will  be  fixed  at  the  amount  of  the  value  of  the 
•estate,  the  person  applying  for  the  sale  being 
.able,  on  giving  up  the  conduct  of  the  sale,  to 
protect  himself  by  bidding.    lb. 

Opening  Biddings.] — In  an  administration 
;8nit  an  estate  was  ordered  to  be  sold  by  auction, 
but  the  reserved  price  not  having  been  reached 
the  sale  by  auction  became  inoperative.  A  sub- 
:8equent  offer  to  purchase  subject  to  the  approval 
of  the  court  within  ten  days  was  carried  in  bc- 
Jore  the  chief  clerk,  who  approved  of  the  offer 
«nd  ordered  the  contract  to  be  carried  out,  where- 
upon the  deposit  was  paid  and  the  abstract  de- 
livered. Before  the  order  had  been  passed  and 
•entered,  a  much  higher  price  was  offered.  Upon 
summons  to  vary  Qie  chief  clerk^s  certificate  by 
setting  aside  the  sale  and  directing  the  offer  for 
^  larger  amount  to  be  accepted : — Held,  that  the 
certificate  of  the  chief  clerk,  although  not  passed 
and  entered,  was  tantamount  to  a  confirmation 
of  the  contract,  and  that  the  principle  of  the  act 
SO  &  31  Vict.  c.  48,  s.  7,  by  which  the  old  prac- 
tice of  opening  biddings  on  a  sale  by  auction  was 
•discontinued,  except  upon  the  ground  of  fraud 
or  improper  conduct,  applied  equally  to  a  sale  by 
private  contract  entered  into  under  the  sanction 
of  the  court,  and  that  such  a  contract  could  not 
l)e  discharged,  where  no  unfairness  existed.    The 


chief  clerk's  certificate  was  therefore  confirmed. 
Bartlettf  In  re,  Newman  v.  Hooky  16  Ch.  D. 
561 ;  50  L.  J.,  Ch.  205  ;  44  L.  T.  17  ;  29  W.  R. 
279. 

In  order  to  entitle  parties  to  open  the  biddings 
after  a  sale  by  auction  under  the  court  since  the 
passing  of  the  Sales  of  Land  by  Auction  Act, 
1867,  there  must  be  either  fraud  or  such  miscon- 
duct as  borders  on  fraud.  Delves  v.  Delves^  20 
L.  R.,  Eq.  77  ;  23  W.  R.  499. 

On  a  sale  under  a  decree  in  an  administration 
suit,  a  trustee  of  the  testator's  will  joined  with 
the  auctioneer  in  fixing  3,000Z.  as  the  reserved 
price  of  a  lot ;  and  this  was  the  fair  market 
value  of  the  lot.  The  trustee  was  the  agent 
of  the  person  who  was  the  only  bidder,  and  pur- 
chased at  the  reserved  price.  Before  the  sale  the 
trustee  told  his  employer  that  he  ought  to  buy 
the  property,  and  that  3,000/.  was  a  fair  price  ; 
but  he  did  not  tell  him  that  this  was  the  reserved 
price.  After  the  sale  an  adjoining  proprietor 
offered  4,0O0Z. : — Held,  that  the  court  was  not 
warranted  in  opening  the  biddings.  lb.  See 
fiext  case. 

Who  may  Purchase.]— The  rule  that,  at  a  sale 
in  a  suit  by  an  order  of  the  court,  parties  to  the 
suit  and  their  solicitors -cannot  become  pur- 
chasers, will  not  be  extended  so  as  to  embrace 
the  case  of  a  purchase  by  a  person  who,  being 
the  solicitor  in  another  suit  for  persons  interested 
in  the  proceeds  of  such  sale,  has  obtained  an 
order  to  attend  the  proceedings  in  the  first  suit 
on  their  behalf,  and  whose  name,  without  his 
consent  or  knowledge,  has  been  placed  in  the 
particulars  of  sale,  as  that  of  a  person  from 
whom  copies  and  information  could  be  obtained. 
Guest  V.  Smythe,  5  L.  R.,  Ch.  551  ;  39  L.  J.,  Ch. 
536  ;  22  L.  T.  563  ;  18  W.  R.  742. 

But  if  the  purchaser's  position  had  been 
brought  within  any  of  the  well  established  rules 
of  equity,  the  court  would  not  have  been  pre- 
cluded from  opening  the  sale  by  reason  of  the 
30  &  31  Vict.  c.  48,  s.  7.    lb, 

C.  was  the  solicitor  of  an  executor,  the  defen- 
dant in  a  creditor's  administration  action.  A 
life  interest,  part  of  the  estate,  was  put  up  for 
sale  by  the  court,  and  C.  obtained  leave  to  bid. 
The  interest  was  sold,  after  an  abortive  auction, 
to  C.  by  private  contract : — Held,  that  the  sale 
could  not  be  set  aside  by  reason  of  non-disclo- 
sure by  C.  of  circumstances  affecting  the  value 
of  the  life  interest.  Boswell  v.  Coaks,  23  Ch. 
D.  302  ;  62  L.  J.,  Ch.  465  ;  48  L.  T.  929 ;  31 
W.  R.  540. 

Who  may  Sell— Chief  Clerk.]— The  court  has 
jurisdiction  to  direct  an  estate  to  be  sold  by 
auction  by  the  chief  clerk,  without  the  employ- 
ment of  an  auctioneer.  And  this  jurisdiction  will 
be  exercised,  if  all  parties  interested  are  before 
the  court,  and  concur  in  desiring  the  sale  so  to  be 
made.  Pemberton  v.  Barnes,  13  L.  R.,  Eq.  349  ; 
41  L.  J.,  Ch.  209  ;  26  L.  T.  389. 

Trustee.] — When  a  sale  has  been  de- 
creed in  one  of  two  concurrent  suits,  the  fact 
of  the  party  to  whom  has  been  given  the  con- 
duct of  the  cause  being  an  entire  stranger  to  the 
family  and  to  the  property  is  a  sufficient  reason 
for  taking  away  from  him  the  conduct  of  the 
sale,  and  giving  it  to  the  trustee  and  testamen- 
tary gpiardian  of  the  infants.  Oarmeson,  In  rCj 
Oarmeson  v.  Sliarrod,  21  W.  R.  98. 
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Under  Power  by  Legal  Fenonal  Bepre-  i  Smith  and  StotVs  Contract,  In  re,  48  L.  T.  512  ; 

31W.  R.  411. 


tentative  of  Mortgagee.] — The  4th  section  of  the 
Vendor  and  Pirrchaser  Act,  1874,  does  not  enable 
the  legal  personal  representative  of  a  deceased 
mortgagee  of  real  estate  to  convey  upon  a  sale 
under  a  power  in  the  mortgage.  Mliite's  Mart- 
gage.  In  re,  51  L.  J.,  Ch.  856  ;  29  W.  R.  820. 

Sale  by  Private  Contract  when  Auction  abor- 
tive.]— Althoa^^h  in  pursuance  of  an  oi-der  of  | 
court  directing  a  sale  of  real  estate  by  public 
auction,  an  attempt  has  been  made  to  sell  by 
public  auction  and  has  failed,  the  property  cannot 
be  sold  othenvise  than  by  public  auction  until  a 
proper  order  for  the  purpose  has  been  obtained,  I 
and  any  prevailing  practice  at  chambers  to  the  , 
contrary  is  irregular.    Berry  v.  Oihhonx,  Lee.  Ex  , 
jmrte,  15  L.  R.,  Eq.  150 ;  42  L.  J.,  Ch.  231. 

When  the  court  has  made  an  order  for  the  sale 
of  property  by  public  auction,  and  the  sale  has 
proved  abortive,  the  parties  cannot  make  a 
valid  contract  for  sale  of  the  property  under  the 
order  by  private  tender  without  the  personal 
sanction  of  the  judge  who  made  the  order  ;  it  is 
not  sufficient  for  them  to  have  obtained  the  sanc- 
tion of  the  chief  clerk.    Ih. 

Besoinding  for  want  of  Title.] — Conditions  of 
sale,  settled  by  the  court  in  1871,  provided  that  a 
conveyance  on  a  sale  nuide  by  B.  m  1838,  should 
be  the  root  of  title  :  that  no  objection  or  retiuisi- 
tion  should  be  made  with  respect  to  earlier  title, 
and  that  recitals  in  deeds  twenty  years  old  should 
be  conclusive  evidence  of  the  instruments  recited. 
That  conveyance  purported  to  recite  the  will,  but 
stopped  short  of  the  final  gift  over,  thus  shewing 
a  good  title  to  the  fee  in  B. : — Held,  that  a  pur- 
chaser under  the  court  was  not  precluded  from 
shewing  that  B.'s  title  under  the  will  was  defec- 
tive, and  that  he  was  entitled  to  be  freed  from 
his  contract,  and  to  get  all  his  costs.  Else  v.  Ehe^ 
13  L.  R.,  Eq.  196  ;  41  L,  J.,  Ch.  213  ;  25  L.  T. 
927  ;  20  W.  R.  286. 

A  sale  in  chambers  under  a  decree  in  a  parti- 
tion suit  having  been  declared  invalid  on  the 
ground  that  the  sale  took  place  before  the  certi- 
ficate in  answer  to  the  inquiries  directed  by  the 
decree  was  made : — Held,  that  the  vendors  could 
not  avail  themselves  of  a  condition  enabling  them, 
if  unwilling,  or  unable  for  any  reasonable  cause 
to  remove  or  comply  with  any  objection  or  requi- 
sition by  a  purchaser,  to  rescind  on  repayment 
of  the  dei>osit  without  interest  and  without  costs 
on  either  side  ;  and  that  the  discharged  purchaser 
was  entitled  to  the  stock  arising  from  his  deposit, 
which  had  been  paid  into  court  and  invested, 
with  the  dividends  thereon,  or  the  actual  amount 
of  deposit  and  the  produce,  with  costs,  charges, 
and  expenses.  Powell  v.  Poicell,  19  L.  R.,  Eq. 
422  ;  44  L.  J.,  Ch.  311  ;  32  L.  T.  148  ;  23  W.  R. 
482. 

'*  Bent  having  no  Money  Yalne" — ^Betnm  of 
Depoiit.] — An  annual  rent  of  merely  nominal 
amount,  e.  g.,  three  shillings,  is  not  "  a  rent  hav- 
ing no  money  value  "  within  s.  65,  sub-s.  1,  of  the 
Conveyancing  Act,  1881,  even  though  it  may 
have  in  practice  not  been  regularly  paid,  those 
words  meaning,  rather,  a  rent  which,  when  re- 
ceived, has  no  money  value.  The  court  has 
jurisdiction,  upon  a  summons  under  s.  9  of  the 
Vendor  and  Purchaser  Act,  1874,  to  order  the 
return  of  a  purchaser's  deposit  with  Interest. 


Protection  of  Pnrehaaer.] — By  the  70th  sec- 
tion of  the  Conveyancing  Act,  1881,  the  title 
of  the  purchaser  is  protected  even  where  an 
objection  to  the  order  appears  on  the  face  of  it. 
Hall  Dare'jt  Contract,  In  rt,  21  Ch.  D.  41  ;  51 
L.  J.,  Ch.  671 ;  46  L.  T.  755  ;  30  W.  R.  556— 
C.A. 


When  Part  of  Property  omitted.] — ^At  a 


sale  of  an  estate  by  auction  under  the  direction  of 
the  court,  E.,  having  previously  been  informed  of 
the  value  of  the  timber,  purchased  lot  2,  and 
agreed  to  take  the  timber  at  the  price  named  by 
the  auctioneer.  The  chief  clerk  confirmed  the 
sale  and  filed  his  certificate.  1 1  was  subsequently 
discovered  that  the  value  of  the  timber  on  a  por- 
tion of  the  lot  had  been,  by  the  mistake  of  the 
auctioneer,  omitted  : — Held,  that  the  purchaser 
was  entitled  to  hold  the  property  without  sub- 
mitting to  a  valuation  of  the  timber.  Griffiths 
V.  Jones,  15  L.  R.,  Eq.  279  ;  42  L.  J.,  Ch.  468  j 
21  W.  R.  470, 

Bestriotive  Covenant— Qualifying  Proviao.] — 

In  a  sale  by  the  court  the  particulars  of  sale  con- 
tained certain  reservations  and  stipulations  as  to 
the  property,  and  one  of  the  conditions  of  sale 
provided  that  the  conveyances  should  contain, 
covenants  by  the  purchasers  for  securing  the 
liabilities  and  rights  under  such  reservations  and 
stipulations,  the  form  of  such  covenants,  in  case 
of  dispute,  to  be  settled  by  the  judge,  A  dis- 
pute having  arisen  between  a  purchaser  and  the 
vendor  concerning  the  form  of  the  covenant,  the 
judge  settled  the  covenant,  adding  a  proviso 
that  if  the  purchaser  assigned  his  purchase,  and 
the  assignee  entered  into  a  similar  covenant,  the 
purchaser  should  be  freed  from  further  liability: 
— Held,  that  tlie  vendor  was  entitled  to  an  un- 
qualifi^  covenant,  and  that  the  proviso  must  be 
struck  out.  Pollock  v.  RiihbiU,  21  Ch.  D.  466  ; 
47  L.  T.  637  ;  31  W.  R.  150— C.  A. 

Appeal  from  Form  settled  by  Judge.] — The 

order  of  a  judge  settling  the  form  of  a  convey- 
ance is  subject  to  appeal.    lb. 

Vendor  and  Pnrohaser  Act,  1874,  t.  8,  inh-e.  1.] 

— This  section  does  not  alter  the  rule  as  to  notice 
to  a  lessee.  Potman  v.  Ilarland  and  Thomttcell 
V.  Johnson, post,  col.  432,  and  White's  Mortgage ^ 
In  re,  supra. 

Dnty  of  Anctioneer  to  Pay  Money  into  Conrt.;^ 
— It  is  the  duty  of  an  auctioneer  who  is  nomi- 
nated to  conduct  a  sale  by  the  court,  to  pay  any 
money  received  by  him  into  court,  at  all  events 
as  between  himself  and  the  court.  After  certifi- 
cate, the  ordinary  course  of  business  is  for  the 
solicitors  to  receive  the  money  from  the  auo- 
tioneer,  and  themselves  pay  it  into  court.  Biggs 
v.  Bree,  51  L.  J.,  Ch.  263  ;  46  L.  T.  8  :  30  W.  R. 
278— C.  A.  Aftirming  51  L.  J.,  Ch.  64  ;  45 1#.  T. 
648  ;  30  W.  R.  132. 


VI,  COVENANTS  BINDING  ON  PUR- 
CHASERS—NOTICE, 

Banning  with  Land — ^To  Beeonvoy.] — By  a 

deed  which  recited  that  the  plaintiff  company 
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were  seised  in  fee  of  certain  land  not  required  for 
the  purposes  of  their  railway,  the  company  con- 
veyed the  land  to  G.  P.  in  fee,  and  G.  P.  cove- 
nanted that  he,  bis  heirs,  and  assigns  would  at 
any  time  thereafter,  whenever  the  land  might  be 
required  for  the  railway,  and  whenever  there- 
unto requested  by  the  company  on  a  six  months' 
notice,  reconvey  on  i*eceiving  the  same  sum  as 
that  paid  by  G.  P.  Fourteen  years  aft^rwaixls 
the  defendant  purchased  the  lands  from  G.  P.'s 
heir,  with  notice  of  the  above  covenant.  The 
company  then  gave  notice  to  the  defendant  to 
reconvey,  and  on  his  refusing  brought  an  action 
against  him  for  specific  performance : — Held, 
that  an  executory  interest  in  property  to  arise  on 
a  future  event  which  may  not  happen  within  the 
limits  of  the  rule  against  perpetuities  is  void, 
though  it  be  limited  to  an  ascertained  person 
who  can  release  it  at  any  time.  The  dictum  in 
(rilbertsim  v.  Richards  [hifr{i)  and  the  decision 
in  Birmingham  Canal  Contpany  v.  Cartwright 
{in/ra^  dissented  from.  But  held,  also,  that 
ill  the  present  case  the  covenant  did  not  create 
anv  estate  or  interest  in  land,  and  therefore 
was  not  obnoxious  to  the  rule  against  per- 
petuities, and  that  specific  performance  must 
be  decreed,  the  covenant  being  binding  on  an 
alienee  with  notice  on  the  principle  of  Tulk  v. 
Moxhay  (2  Ph.  774).  But  held,  by  the  Court  of 
Appeal,  that  as  the  covenant  gave  to  the  com- 
pany an  executory  interest  in  land  to  arise  on  an 
event  which  might  occur  after  the  period  allowed 
bv  the  rules  as  to  remoteness,  it  was  invalid  on 
the  ground  of  remoteness.  Birmingham  Canal  i 
Company  v.  Cartwright  Qinfra")  overruled.  The 
doctrine  of  Tulk  v.  Jlojrhay  (2  Ph.  774)  only  I 
applies  to  restrictive  covenants  and  not  to  j 
covenants  to  do  acts  relating  to  the  land. 
Londim  and  Sinith- Western  Bailivay  Comjfany 
v.  Govim,  20  Ch.  D.  562  ;  51  L.  J.,  Ch.  530 ;  46 
L.  T.  449  ;  30  W.  R.  620— C.  A.  Reversing  45  I 
L.  T.  506.  I 

In  a  conveyance  of  a  plot  of  land  (reserving  ^ 
the  mines  under  it  to  the  vendor)  there  was  a 
covenant  by  the  vendor  \vith  the  purchaser  that,  j 
in  case  the  vendor,  his  heirs  or  assigns,  should  at , 
any  time  thereafter  sell,  or  agree  to  sell  to  any  • 
person  the  mines  under  some  adjoining  lands  | 
belonging  to  him,  he,  his  heii*s  or  assigns,  would  , 
at  the  same  time  offer  to  the  purchaser  of  the ' 
plot  of  land,  his  heirs  or  assigns,  the  mines  under 
that  plot,  and  give  him  and  them  the  refusal  of  ! 
the  same  for  one  month  from  the  time  such  offer 
should  be  made  at  the  same  price  per  acre  as  the 
vendor,  his  heirs  or  assigns  should  have  agreed  , 
to  sell  the  adjoining  mines ;  and  if  the  pur- 1 
chaser,  his  heirs  or  assigns,  should  accept  such  ' 
offer,  and  within  such  month  agree  to  purchase 
the  mines  so  offered,  at  the  price  at  which  they  | 
should  be  offered,  the  vendor,  his  heirs  or  assigns, 
should  convey  the  same  to  the  purchaser,  his 
heirs  or  assigns  : — Held,  that  this  covenant  was  , 
not  abnoxious  to  the  rule  against  perpetuities,  i 
Birmingham  Canal  Company  v.  Cartwright^  11  • 
Ch.  D.  421  ;  48  L.  J.,  Ch.  552  :  40  L.  T.  784  ;  27 
W.  R.  597. 

Where  it  was  agreed  between  a  covenantor  and  < 
covenantee  that  a  rent  was  to  arise  at  any  time  ' 
thereafter  when  the  mortgagees  should  enter  into  i 
possession  : — Held,  that  though  no  rent  can  be  ! 
created  which  violates  the  law  against  remote-  j 
ness,  as  a  rent  in  fee  simple  may  be  granted  to  , 
a  man  and  his  heirs  to  continue  for  ever,  so ' 
also  one  may  be  granted  to  commence  at  any  j 


time,  however  remote.     Gilheitson  v.  Bichard* 
4  H.  &  N.  277  ;  A  6'.,  on  appeal,  5  H.  &  N.  459  ; 
29  L.  J.,  Ex.  213. 

'  User  of  Land.] — A  covenant  between  vendor 
and  purchaser,  on  the  sale  of  land,  that  the  pur- 
chaser and  his  assigns  shall  use  or  abstain  from 
using  the  land  in  a  particular  way  will  be  en- 
forced in  equity  against  all  subsequent  pur- 
chasers with  notice,  independently  of  the  question 
whether  it  be  one  which  runs  with  the  land  so  as 

I  to  be  binding  on  subsequent  purchasers  at  law. 
Tvlk  V.  Moxhay,  2  Ph.  774. 

Certain  persons  having  formed  themselves  into 
a  company  for  the  establishment  of  a  railroad 
called  the  Trevil,  E.  &  J.,  who  held  certain  iron- 
works under  a  long  lease,  covenanted  with  the 
proprietors  of  the  railroad  and  their  assigns, 
that  they,  their  executors,  administrators  and 
assigns  would  procure  all  the  limestone  wanted 
for  the  ironworks  from  the  Trevil  quarry,  and 
carry  it  along  the  Trevil  railroad,  paying  a 
certain  toll.  E.  &  J.  assigned  their  lease  of  the 
ironworks  to  the  defendants,  who  began  to  con- 
struct a  railroad  to  other  lime  quarries  situated 
eastward  of  the  Trevil  quarry.  On  a  bill  for  an 
injunction  to  restrain  them  from  using  that  or 
any  other  new  road  : — Held,  that  the  covenant 
was  valid  and  did  not  tend  to  create  a  perpetuity. 
Kcjypel  V.  Bayley,  2  My.  &  K.  517. 


Land  If  ever  to  be  Sold.  J — A  deed  of  con- 
veyance contained  an  agi-cement  that  certain 
land,  described  in  the  deed,  should  '•  never  be 
hereafter  sold,  but  should  be  left  for  the  common 
benefit  of  both  parties  and  their  successors."  In 
a  suit  brought  to  compel  the  removal  of  a  house 
alleged  to  have  been  built  on  the  land  in  contra- 
vention of  the  agreement : — Held,  that  the  agree- 
ment was  one  the  performance  of  which  might 
be  enforced  in  equity,  because  on  the  true  con- 
struction of  its  terms  it  amounted,  not  to  a  per- 
petual restriction  of  sale,  but  to  an  agreement  on 
the  part  of  the  grantor  to  leave  the  land  in  the 
state  in  which  it  was  at  the  time  of  the  convey- 
ance ;  and  because  the  agreement  contemplated, 
not  an  uncertain  and  indefinite  use  of  the  land 
by  the  parties,  but  that  the  land  should  be  left 
open  for  the  advantage  of  the  parties  as  adjoin- 
ing proprietors.  McLean  v.  McKay,  5  L.  R., 
P.  C.  327  ;  29  L.  T.  352  ;  21  W.  R.  798— P.  C. 


Liability  of  Aasi^nee  with  Kotioe.] — 


Land  was  granted  to  J.  in  fee  subject  to  a  rent- 
charge.  The  grantee  covenanted  for  himself, 
his  heirs,  executors,  and  administratora,  that  he, 
his  heirs  or  assigns,  would  pay  the  lent,  would 
erect  buildings  on  the  land,  and  would  there- 
after keep  them  in  repair.  The  grantor  after- 
wards assigned  the  rent-charge  with  the  benefit 
of  all  covenants  to  the  plaintiff,  and  the  land 
and  buildings  which  had  been  erected  came  by 
assignment  to  A.,  who  mortgaged  them,  subject 
to  the  covenants,  to  the  defendants,  who  after- 
wards entered  into  possession.  In  an  action  on 
the  covenant  to  repair : — Held,  that  the.  defen- 
dants were  not  liable,  that  the  covenant  did  not 
run  with  the  land,  that  it  was  a  collateral  affir- 
mative covenant,  and  did  not  impose  a  burden 
on  the  land,  so  that  the  defendants  could  not,  as 
assignees  with  notice,  be  compelled  to  perform 
it.  Haywood  v.  Brvnsioiek  Permanent  Benefit 
Bnilding  Society,  8  Q.  B.  D.  403  ;  51  L.  J.,  Q.  B. 
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73  ;  45  L.  T.  699  ;  30  W.  R.  299  ;  46  J.  P.  356— 
C.A. 

Ciwkc  V.  Chilcott  (3  Ch.  D.  694)  questioned. 
Tulk  V.  Moxhay  (2  Ph.  774)  explained,    Ih, 

A  purchaser  of  a  piece  of  land  with  a  well  or 
spring  upon  it  covenanted  with  the  vendor,  who 
i-etaincd  laud  adjoining  intended  to  be  disposed 
of  for  building  sites,  to  erect  a  pump  and  reser- 
voir, and  to  supply  water  from  the  well  to  all 
houses  built  on  the  vendor's  land  : — ^Held,  first, 
that  both  the  benefit  and  the  burden  of  the 
covenant  ran  with  the  land,  and  that  the  case 
was  not  within  the  second  resolution  in  Spencer^s 
cage  (5  Rep.  16a. ;  1  Sm.  L.  C.  60),  but  if  not,  a 
sub-purchaser  with  notice  of  the  covenant  was 
bound  by  it.  Cooke  v.  Chilcott,  3  Ch.  D.  694  ; 
34  L.  T.  207. 

Ileld,  secondly,  that,  though  the  covenant  was 
not  one  of  which  the  court  would  decree  specific 
performance  directly,  as  being  for  the  construc- 
tion of  works  which  the  court  could  not  superin- 
tend, it  could  be  enforced  indirectly  by  an  in- 
junction restraining  the  defendant  from  allow- 
in;^  the  work  to  remain  unperformed.    Ih, 

A  covenant  relating  to  but  not  running  with 
land  is  binding  on  an  assign  with  notice.  Lulicr 
V.  Dennis,  7  Ch.  D.  227  ;  47  L.  J.,  Ch.  174  ;  37 
L.  T.  827  ;  26  W.  R.  167. 

A  proviso  in  a  lease  of  a  scam  of  coal  under 
lands  empowered  the  lessor  to  distrain  for  rent 
the  chattels,  eflfccts,  goods,  &c.,  employed  upon 
or  under  the  lands,  in  connexion  with  the 
working  of  the  coal,  as  well  within  the  limits 
of  the  lands,  as  also  in,  or  under  or  about  any 
other  lands  in  which  there  should  be  any  pits  or 
openings,  through  which  the  coal  demised  should 
be  ior  the  time  being  in  course  of  working  by 
the  lessees,  their  executors,  administrators  and 
nssigns.  and  for  that  purpose  to  enter  into  and 
upon  such  other  lands : — Held,  that  such  a 
proviso  or  covenant  could  not  attach  to  land  in 
which  the  lessor  had  no  interest,  and  that  he 
could  not  by  virtue  of  it  distrain  on  any  "  such 
other  lands  "  after  an  assignment  of  the  lessees* 
interest  therein.  Daniel  v.  Stejyncy,  7  L.  R., 
Ex.  327 ;  41  L.  J.,  Ex.  208 ;  27  L.  T.  380 ;  21 
W.  R.  17. 

Usual  Covenant  —  Bestrictive.] — ^Land  was 
granted  in  fee  in  consideration  of  a  rent-charge, 
and  the  deed  of  grant  containeil  a  covenant  to 
build  houses  on  the  land,  the  rent  of  which 
should  be  double  the  value  of  the  rent  reserved 
by  the  deed,  without  limiting  any  time  within 
which  such  building  was  to  be  required  : — Held, 
that  such  covenant  was  unusually  restrictive. 
Andrew  v.  Aithen,  22  Ch.  D.  218 ;  52  L.  J.,  Ch. 
294  ;  48  L.  T.  148  ;  31  W.  R.  426. 

Semble,  that  although  the  assignee  of  the 
grantee  of  the  land  was  not  liable  affirmatively 
on  such  covenant,  he  might  be  called  on  to 
allow  the  house  to  be  built  in  accordance  with 
the  covenant.    Ih, 


Am  to  Part  of  Divided  Estate — ^Bepnr- 


ohase.] — A.  sold  part  of  an  estate  to  B.,  who 
entered  into  restrictive  covenants  for  himself,  his 
heirs  and  assigns,  with  A.,  his  heirs,  executors,  and 
administratoi'S,  as  to  buildings  on  the  purchased 
property ;  but  A.  did  not  enter  into  any  cove- 
nants as  to  the  land  retained.  After  this  A.  sold 
to  other  persons  various  lots  of  the  part  retained, 
but  nothing  appeared  as  to  the  contents  of  their 
conveyances,  nor  was  there  any  evidence  that 


they  were  informed  of  the  covenants  entered 
into  by  B.  After  this  A.  bought  back  from  B. 
what  he  had  sold  to  him  : — Held,  that  the  benefit 
of  B.'s  covenants  did  not  in  equity  pass  to  the 
subj^equent  purchasers  of  other  pajls  of  the 
estate  from  A.,  and  that  A.,  after  the  repur- 
chase, could  make  a  title  to  the  repurchased 
land  discharged  from  the  covenants.  £Jeatet  v. 
Lyon,  4  L.  R.,  Ch.  218  ;  38  L.  J.,  Ch.  367  ;  20 
L.  T.  256  ;  17  W.  R.  338. 


By  Pnrchaier  of  Freehold — ^Breaeh  by 


Bub-Tenant  without  actual  Kotiee.] — ^A  sub- 
tenant is  liable  to  a  restrictive  covenant  entered 
into  by  the  purchaser  of  the  freehold  for  himself 
and  his  assigns,  though  neither  the  sub-tenant 
nor  his  lessor  has  actual  notice  of  it,  and  in 
spite  of  the  provision  of  s.  2  of  the  Vendor  and 
Purchaser  Act,  1874,  preventing  the  examina- 
tion of  the  title  to  the  freehold.  In  the  con- 
veyance in  1876  to  F.  of  part  of  a  building 
estate  purchased  by  him,  F.  covenanted  for 
himself,  his  heirs,  executors,  administrators,  and 
assigns,  with  the  owner  or  ownei-s  for  the  time 
being  of  the  remainder  of  the  property,  not  to 
carry  on  the  trade  of  retailer  of  wine,  spirits, 
or  beer,  on  the  land  purchased.  F.  leased  to  D., 
who  sub-leased  to  J.,  neither  D.  nor  J.  having 
actual  notice  of  the  restriction.  J.  opened  a 
shop  for  the  sale  of  wine  and  beer  to  be  consumed 
off  the  premises.  Upon  a  motion  for  an  injunc- 
tion by  T.,  the  purchaser  of  another  part  of  the 
building  estate  : — Held,  that  J.  was  liable  for 
breach  of  the  covenant.  Tliomewell  v.  Johnson, 
60  L.  J.,  Ch.  641 ;  44  L.  T.  768 ;  29  W.  R] 
677. 


By  Lessor's  Predecessor  in  Title-— Con- 


structive Botioe  to  Lessee.] — A  purchaser  or 
lessee  having  notice  of  a  deed  forming  part-  of 
the  chain  of  title  of  his  vendor  or  lessor,  has 
consti*uctive  notice  of  the  contents  of  such  deed, 
and  is  not  protected  from  the  consequences  of 
not  looking  at  the  deed,  even  by  the  most  express 
representation  on  the  part  of  the  vendor  or 
lessor  that  it  contains  no  restrictive  covenants, 
nor  anything  in  any  way  affecting  the  title.  The 
rule  that  a  lessee  has  constructive  notice  of  his 
lessor's  title  has  not  been  altered  by  s.  2,  snb-s.  1, 
of  the  Vendor  and  Purchaser  Act,  1874,  but  a 
lessee  is  now  in  the  same  position  with  regard  to 
notice  as  if  he  had,  before  the  act,  stipulated 
not  to  inquire  into  his  lessor^s  title.  Wilson  v. 
Hart  (1  L.  R.,  Ch.  463)  observed  upon.  Patwan 
V.  Uarlandy  17  Ch.  D.  353 ;  50  L,  J.,  Ch.  642  ; 
44  L.  T.  728  ;  29  W.  R.  707. 

Purchaser  without  Kotice  when  no  Protec 
tion.] — The  only  exception,  and  the  well-known 
exception,  to  the  rule  which  protects  a  purchaser 
with  notice  taking  from  a  purchaser  without 
notice  is  that  which  prevents  a  trustee  buying 
back  trust  property  which  he  has  sold,  or  a 
fraudulent  man  who  has  acquired  property  by 
fraud  saying  he  sold  it  to  a  bona  fide  purchaser 
without  notice  and  has  got  it  back  again.  Those 
arc  cases  to  shew  that  a  person  shall  not  take 
advantage  of  his  own  wrong.  Barrow's  case, 
per  M.  R.,  14  Ch.  D.  at  p.  445  ;  49  L.  J.,  Ch. 
498  ;  42  L.  T.  891— C.  A. 

See  also  cases  ante,  col.  430. 

For  Quiet  Eig'oyment— Bffect  of.] — Under  a 


488 


VENDOR  AND  FimCHASEBf—CovenanU. 


434 


settlement  A.  had  power  to  charge  estates ;  he 
did  so  charge  them,  bat  in  excess  of  his  powers  : 
he  then  assigned  5,000/.  of  the  sums  charged  to 
the  plaintiff,  which  was  also  beyond  his  powers. 
The  assignment  to  the  plaintiff  contained  a 
covenant  by  A.  for  the  quiet  enjoyment  of  the 
premises  assigned  against  "  any  person  or  per- 
sons there  or  thereafter  having  or  possessing  any 
title  or  interest  in,  out  of,  or  respecting  the 
same  :  '^ — Held,  that  the  right  of  the  owners  of 
the  estate  not  to  have  the  5,000/.  raised  was  a 
right  respecting  it,  and  that  A.'s  estate  was 
liable  on  the  covenant  to  make  good  the  plain- 
tiff's purchase-money.  Ilt-nty  v.  Wrey,  19  Ch. 
D.  492  ;  45  L.  T.  752  ;  30  W.  R.  317.  And  set 
S.  a  hi  a  A,,  21  Ch.  D.  332  ;  47  L.  T.  231  ;  30 
W.  R.  850. 

On  a  conveyance  of  land  to  A.  in  fee,  he 
covenanted  with  B.,  the  vendor,  that  he  and  his 
assigns  woold  not  pennit  to  be  carried  on  in  any 
bmlding  built  on  any  part  of  the  land  the  trade 
of  a  seller  of  beer.  A.  afterwards  demised  for 
twenty-one  years  a  building  on  part  of  the  land, 
which  at  that  time  w^as  used  as  a  grocer's  shop  ; 
the  lessee  covenanted  that  he  and  his  assigns 
would  not  cany  on  therein,  or  i>ermit  to  be 
carried  on,  certain  trades  (that  of  a  seller  of 
beer  not  being  one) ;  and  A.  covenanted  that 
the  lessee  and  his  assigns  should  peaceably  enjoy 
the  demised  premises  without  any  lawful  let, 
suit,  or  interruption  by  or  from  him  or  any 
person  lawfully  claiming  from,  by,  or  under 
him.  This  lease  was  assigned  to  D. ;  and  he, 
without  notice  of  A.'s  covenant  with  B.,  altered 
and  fitted  up  the  premises  as  a  beershop,  upon 
which  B.  obtained  an  injunction  from  the  Court 
of  Chancttry  restraining  D.  from  carrying  on  the 
trade  of  a  beerhouse  on  the  premises.  D.  then 
brought  an  action  against  A.  for  a  breach  of  the 
express  or  of  an  implied  covenant  in  the  deed  of 
demise : — Held,  that  the  express  covenant  for 
quiet  enjoyment  excluded  any  implied  cove- 
nant ;  and  that  that  covenant  did  not  amount 
to  a  warranty  to  the  lessee  that  he  might  use 
the  premises  for  any  purpose  not  mentioned  in 
the  restrictive  covenant  on  his  part ;  and  there- 
fore that  D.  could  not  recover.  Dennett  v, 
Athertan,  7  L.  R.,  Q.  B.  316  ;  41  L.  J.,  Q.  B.  165  ; 
20  W.  R.  442— Ex.  Ch. 


Jiwr^e  in   Equity  no  Distorbanoa  in 


Pofsesiion.] — In  a  conveyance  of  land  by  the 
defendant  to  the  plaintiff,  the  defendant  cove- 
nanted for  title  and  quiet  enjoyment  notwith- 
standing any  act  or  thing  done  or  suffered  by 
him  or  by  any  of  his  ancestors  or  predecessors  in 
title.  After  the  conveyance  a  decree  was  made 
in  a  suit  in  chancery  in  which  the  plaintiff, 
though  not  a  party,  was  represented  as  being 
one  of  a  class  of  persons  against  whom  the  suit 
was  brought,  and  by  the  decree  the  land  so  con- 
veyed by  the  defendant  was  declared  to  be 
subject  to  a  general  right  of  common  over  it : — 
Held,  that  the  decree  alone,  without  any  entry 
or  actual  disturbance  of  the  plaintiff  in  his  pos- 
session, was  no  breach  of  the  defendant's  cove- 
nant for  quiet  enjoyment.  Howard  v.  Maitland, 
11  Q.  B.  D.  695  ;  53  L.  J.,  Q.  B.  42— C.  A. 

Held,  also,  that  the  court,  in  the  absence  of 
evidence  of  a  grant  of  such  right  of  common  by 
some  predecessor  in  title  of  the  defendant,  would 
not  ioCer  that  there  must  have  been  such  grant 
fio  as  to  be  a  breach  of  his  covenant  for  title 
within  the  meaning  of  the  covenant.    lb. 


Aot  of  Govemment.] — ^A  covenant  in  a 

conveyance  of  lands  in  America,  during  the  time 
of  the  rebellion  in  that  country,  that  the  grantor 
had  a  legal  title,  and  that  the  grantee  might 
peaceably  enjoy,  without  the  let,  interruption, 
&c.,  of  the  grantor  and  his  heirs,  or  of  any  other 
person  whomsoever,  is  not  broken  by  the  States 
of  America  seizing  the  lands  as  forfeited  for  an 
flct  done  previously  to  the  conveyance ;  not- 
withstanding the  subsequent  acknowledgment  of 
their  independence  by  this  country.  Dudley  v. 
FoU'wtty  3  T.  R.  584. 

Such  a  covenant  does  not  extend  to  the  acts 
of  wrongdoers,  but  only  to  persons  claiming  by 
a  legal  title.    Ih. 

lfon-Inenmbranoe.]  —  H.  having  mortgnged' 
an  estate  to  the  defendant,  H.  as  mortgagor, 
and  the  defendant  as  mortgagee,  conveyed 
a  part  of  the  same  to  A.  for  building  a  house 
thereon,  by  deed,  in  which  A.  was  empowered 
to  erect  a  "  porte  coch6re  or  projection  "  on  one 
side  of  her  proposed  house,  such  projection  to 
extend  over  the  foot  pavement  of  a  certain  road, 
and  the  plan  thereof  to  be  submitted  to  and 
approved  of  by  H.  Afterwards  H.  and  the  defen- 
dant conveyed  other  part  of  the  same  estate  to 
the  plaintiff  by  deed,  in  which  was  granted  to 
the  plaintiff  and  his  friends,  servants,  &c.,  and 
all  other  persons  for  the  benefit  of  the  plaintiff, 
the  right  to  pass  and  repass  over  and  along 
certain  roads,  of  which  the  road  over  which  A. . 
had  been  allowed  to  build  the  projection  was 
one ;  and  by  the  same  deed  the  defendant  for 
himself  covenanted  with  the  plaintiff  that  he, 
the  defendant,  '*had  not  done,  omitted,  or 
knowingly  suffered,  or  been  party  or  privy  to 
anything  whereby  the  premises  were  or  might 
be  impeached,  affected,  or  incumbered :" — Held, 
first,  that  upon  the  construction  of  the  deeds 
the  covenant  of  non-incumbrance  was  not  broken 
by  the  defendant  having  been  party  to  the  deed 
whereby  A.  was  allowed  to  erect  the  porte 
coch^re  or  projection.  Clifford  v.  Hoare^  9  L.  R., 
C.  P.  362 ;  43  L.  J.,  C.  P.  225  ;  30  L.  T.  465  ;  22 
W.  R.  828. 

Held,  secondly,  that  the  defendant  having 
joined  as  mortgagee  only,  would  not  have 
diminished  his  liability  nix>n  the  deeds  if  the 
court  had  construed  them  against  him.    Ih. 

Iignnetlon  to  Prevent  Breaoh  of  Covenant 
againft  User  of  Bnilding — Threatened  User.] — 
A  person  who  has  covenanted  not  to  use  a  build- 
ing for  certain  purposes  will  not  be  restrained 
from  erecting  a  building  seemingly  adapted  only 
for  such  purposes.  Worsley  v.  thoann,  51  L.  J., 
Ch.  576— C.  A. 

ICandatory  Ii^onotion.] — An  estate  was  laid 
out  for  building  and  sold  in  lots,  and  the  pur- 
chasers of  the  Afferent  lots  executed  a  deed  by 
which  they  covenanted  with  the  vendor  not  to 
erect  any  buildings  beyond  a  certain  line,  the 
covenant  being  subject  to  a  proviso  that  it  should 
not  be  personally  binding  on  any  one  except  in 
respect  of  breaches  committed  during  his  sole  or 
joint  seisin  of  the  lot  to  which  it  related.  In 
1872,  the  purchaser  of  lot  B.  built  upon  it  a 
bakehouse  beyond  the  line.  The  plaintiff  about 
the  same  time  bought  the  opposite  lot  A.  Ko 
complaint  -appeared  to  have  been  made  by  any 
one  of  the  erection  of  the  bakehouse  until  this 
action  was  commenced.    In  1876  the  defendant 
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purchased  the  residue  of  a  mortgage  term  in  lot 
B.  and  in  1877  commenced  building  upon  that 
plot  a  wooden  stable  beyond  the  line.  The 
plaintiff,  as  soon  as  he  heard  of  this,  wrote  to 
complain  on  the  17th  of  March,  1877,  at  which 
time  the  stable  was  built  up  to  the  eaves.  The  j 
defendant  proceeded  to  complete  the  stable, 
which  was  finished  on  the  day  on  which  the 
plaintiff  commenced  an  action  for  an  injuncti(A 
to  restrain  the  defendant  from  allowing  any 
buildings  to  continue  on  his  land  beyond  the 
line  : — Held,  by  Bacon.  V.-C,  that  a  mandatory 
injunction  ought  to  be  granted  to  compel  the 
removal  of  all  the  erections  on  the  defendant's 
plot  beyond  the  line.  Held,  on  api)eal,  that  the 
injunction  ought  not  to  extend  to  the  building 
which  had  been  allowed  to  remain  for  five  years 
without  complaint,  but  must  be  confined  to 
buildings  erected  since  the  defendant  acquired 
his  title.  Gattkin  v.  BalU,  13  Ch,  D.  324  ;  28 
W.  R.  552— C.  A. 

Baxter  v.  Bower  (23  W.  R.  805)  explained. 
Ih. 

The  plaintiffs,  the  trustees  of  a  chapel,  were 
the  owners  in  fee  of  a  piece  of  land,  and  the 
defendant  was  the  owner  in  fee  of  an  adjoining 
piece  of  land,  which  together  formed  part  of  an 
e>tate  that  had  been  laid  out  for  building  under 
a  general  scheme.  The  conveyances  of  the 
pieces  of  land  resi>ectively  contained  a  covenant 
that  certain  stipulations  would  be  observed  and 
performed,  one  of  which  stipulations  was  that 
'*  nothing  is  to  be  erected  within  fifteen  feet  of 
tlie  high  road,  or  within  ten  feet  from  any  other 
road,  except  fences,  and  those  not  more  than  six 
foet  high,  and  no  house  or  part  of  a  house  is  to 
be  erected  at  a  greater  distance  than  fifty  feet  I 
from  the  front  building  line."  Before  the  plain- 
tiffs* chai)el  was  erected,  a  house  was  built  on 
the  defendant's  land,  the  front  of  which  was 
fifteen  feet  from  the  high  road.  Afterwards  the 
defendant  began  building  a  shop  on  his  land  in 
advance  of  the  front  of  his  house.  The  plaintiffs 
objected  on  the  ground  of  the  covenant,  but  the 
defendant  built  his  shop  and  brought  forward 
the  walls  seven  feet  in  advance  of  his  house,  so 
as  to  be  only  eight  feet  from  the  high  road.  The 
view  of  the  plaintiffs'  chapel  was  obstructed  by 
the  defendant's  shop.  The  plaintiffs  claimed  an 
injunction  to  restrain  the  defendant,  and  dam- 
ages. It  appeared,  however,  that  the  plaintiffs' 
chapel  was  in  advance  of  the  lines  mentioned  in 
the  above  stipulation  in  some  trifling  respects, 
and  that  they  had  violated  the  stipulation  that 
no  house  or  part  of  a  house  was  to  be  erected  at 
a  greater  distance  than  fifty  feet  from  the  front 
building  line,  by  carrying  their  chapel  to  a 
greater  distance  than  fifty  feet  from  the  high 
road,  and  by  erecting  an  iron  building  at  the 
rear  of  their  chai)el,  so  as  to  occupy  the  entire 
space  between  the  chapel  and  the  extent  in  depth 
of  their  ground.  The  defendant  contended  that, 
under  the  circumstances,  the  plaintiffs  were  not 
entitled  to  the  relief  claimed  by  them  : — Held, 
that  the  two  covenants  were  essentially  different 
(the  one  to  observe  the  line  of  frontage  being  of 
a  more  important,  and  the  other,  as  to  building 
in  the  rear,  being  of  a  less  important,  character), 
and  could  be  treated  as  separate  covenants ;  that 
the  plaintiffs  were  not  prevented  in  equity  from 
enforcing  the  covenant  as  to  the  frontage  line, 
which  they  themselves  had  substantially  ob- 
served ;  and  that  the  injunction  claimed  must 
be  granted,  and  the  defendant's  building  re- 


moved. Chitty  v.  Bray,  48  L.  T.  860 ;  47  J.  P. 
695. 

When  no  Damage  reenlting.] — It  is  no 
defence  to  an  application  for  an  injunction 
to  restrain  a  breach  of  covenant  to  say  that 
the  covenantee  sustains  no  damage  from  the 
breach,  for  if  the  covenantor  derives  any  benefit 
therefrom,  the  covenantee  may  reasonably  de- 
mand a  share  of  it  as  the  price  of  his  consent. 
Welli  V.  Attenborough,  24  L.  T.  312  ;  19  W.  R. 
465. 

Where  there  is  a  clear  breach  of  covenant  the 
covenantees  are  entitled  to  an  injunction  and  no 
damage  need  be  shewn.  Manners  (^Lord^  v. 
Johnson,  1  Ch.  D.  673  ;  45  L.  J.,  Ch.  404  ;  24  \V. 
R.  481. 

Alteration   in   Charaoter  of   Property.] — A 

building  estate  was  laid  out  in  lots,  which  were 
sold  by  the  owners  of  the  estate  to  different  pur- 
chasers, each  of  whom  covenanted  with  the  ven- 
dora,  and  with  the  owners  of  the  other  lots 
entitled  to  the  benefit  of  the  covenant,  not  to 
build  a  shop  on  his  land,  or  to  use  his  house  as  a 
shop,  or  to  carry  on  any  trade  therein.  The  pur- 
chaser of  one  of  the  lots,  who  occupied  his  house 
as  a  private  residence,  brought  an  action  against 
the  purchaser  of  another  lot,  who  was  using  his 
house  as  a  beer  shop  with  an  "  off "  licence,  to 
restrain  him  from  breaking  his  covenant,  and 
for  damages.  The  defendant  had,  to  the  know- 
ledge of  the  plaintiff,  so  used  his  house  for  three 
years  before  the  action  was  commenced.  There 
was  evidence  that  several  other  houses  built  on 
others  of  the  lots  (one  of  them  immediately 
opposite  the  plaintiff's  house)  had  been  for  s  )me 
time  used  as  shops,  notwithstanding  the  cove- 
nant, and  that  many  of  the  houses  adjoining  the 
I)laintiff's  house  were  occupied,  not  each  by  a 
single  tenant,  but  each  by  two  families  at 
weekly  rents  : — Held,  that  the  character  of  the 
property  had  become  so  changed  that  the 
original  purpose — the  keeping  the  estate  as  a 
residential  property — ^for  which  the  covenant 
had  been  entered  into,  had  failed,  and  that  it 
would,  under  the  cireumstances,  be  inequitable 
to  enforce  the  specific  performance  of  the  cove- 
nant. The  principle  of  Bedford  (^Dnlte)  v.  Trvs^ 
tees  of  the  British  Jfuscvm  (2  My.  &  K.  552) 
applied.  And  the  plaintiff,  not  having  proved 
any  substantial  damage,  the  action  was  dismissed 
with  costs.  Sayersv.  Colly ftr,  24  Ch.  D.  180;  52 
L.  J.,  Ch.  770  ;  48  L.  T.  939  ;  32  W.  R.  200  ;  47 
J.  P.  741. 

Ii^nry  to  Adjoining  Property.] — G.,  the 

owner  of  some   land,  sold  it  in  lots,  subject 
to  conditions,  bj-^  which  the  purchaser  of  lot  ^ 
was  required  to  covenant  to  build  according  to 
a  certain  elevation.    The  purchaser  of  the  ad- 
joining lot  7,  altered,  with  G.'s  consent,  an  old 
building  standing  on  such  lot  by  raising  its 
wall  several  feet  on  the  side  next  to  lot  6.    The* 
purchaser  of  lot  6  excavated  the  land,  as  required, 
to  build  according  to  the  conditions,  and  in  con- 
sequence of  this  the  purchaser  of  lot  7'8  build- 
ing fell : — Held,  that  as  the  excavations  were 
authorized  by  the  conditions  of  sale,  and  were 
made  therefore  with  the  licence  of  G.  the  vendor, 
the  purchaser  of  lot  7  could  not  sue  for  the 
injuiy  he  had  sustained  by  his  building  being  so 
deprived  of  the  lateral  support  of  the  land  in  lot 
6.    Jlnrehh  v.  Black,  19  C.  B.,  N.  8. 190 ;  34  U 
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J.,  C.  p.  337 ;  11  Jut.,  N.  S.  608  ;  12  L.  T.  735  ; 
13  W.  R.  896. 

To  Xaintain  Walls.] — Lands  situated  below 
the  level  of  the  sea  in  Broomhill  Level,  Guild- 
ford Level  and  Walland  Marsh,  were,  previously 
to  1794,  held  in  undivided  shares.  In  that  year 
these  lands  were  partitioned  by  a  deed  containing 
a  covenant  that  the  expense  of  keeping  and  main- 
taining the  walls  and  gutts  of  and  belonging  to 
the  lands  thereby  divided,  should  be  borne  by 
the  owners,  and  should  be  payable  out  of  the 
lands  by  an  acre-scot.  Semble,  that  the  cove- 
nant was  one  which  would  run  with  the  land 
although  the  assigns  of  the  covenantors  were 
not  named.  Morland  v.  (\Hik^  6  L.  B.,  £q. 
252  ;  37  L.  J.,  Ch.  825  ;  18  L.  T.  496  ;  16  W.  R. 
777. 

To  build  Wall— Absolute  or  Ck>nditional.] — 

In  February,  1872,  the  defendant  corporation 
purchased  of  W.  a  piece  of  land,  parcel  of  his 
freehold  estate  at  C,  for  the  purpose  of  building 
thereon  a  blind  school  or  asylum,  and  it  was 
conveyed  to  them,  their  successors  and  assigns 
in  fee,  by  a  deed  containing  a  proviso  that  "  if 
the  said  corporation  should  not  use  or  require 
the  land  for  the  purpose  of  building  a  school  or 
asylum  for  the  blind,  and  should  at  any  time 
within  ten  years  from  the  11th  August,  1872, 
desire  to  -sell  the  same  or  such  part  of  it  as  they 
should  not  use  or  require  as  aforesaid,  then  W., 
his  heirs  or  assigns,  should  have  a  right  of  pre- 
emption at  the  price  therein  specified  for  the 
whole,  or  at  the  rate  per  acre  therein  specified, 
if  for  only  a  part  of  the  said  land  ;  and  that  the 
corporation  and  their  successors  would  not  take 
proceedings  for  sale  until  after  the  expiration  of 
six  mont]^'  previous  notice  to  \V.,  his  heirs  or 
assigns,  of  their  desire  to  sell,  during  which 
period  of  six  months  W.,  his  heirs  or  assigns, 
might  elect  to  exercise  the  right  of  pre-emption 
by  giving  notice  to  that  effect  to  the  corporation 
or  their  successors.  By  the  same  deed  the  de- 
fendants also  covenanted  for  themselves,  their 
successors  and  assigns,  with  W.,  his  heirs  and 
assigns,  that  the  said  piece  of  land  '^  should  be 
enclosed  and  kept  enclosed  by  their  corporation, 
their  successors  and  assigns  on  all  the  sides 
abutting  on  the  land  belonging  to  W.,  with  a 
brick  wall  or  iron  railing  seven  feet  high  at  the 
least,  and  that  the  sides,  front,  and  faces  of  all 
erections  and  buildings  towards  the  land  belong- 
ing to  W.  should  be  of  a  good  architectural 
clmracter,  and  consistent  in  design  and  appear- 
ance vnth  the  exterior  of  the  principal  building 
to  be  erected  on  the  said  land  thereby  conveyed." 
W.  died  in  September,  1878,  and  no  wall  or  rail- 
ing having  been  erected  by  the  defendants  in  his 
lifetime,  the  plaintiffs,  as  his  executors  and 
trustees,  required  them  to  erect  the  same,  which 
they  failed  to  do,  but  gave  notice  to  the  plaintiffs 
that  they  did  not  require  the  land  for  building  a 
school  or  asylum  thereon.  Thereupon  the  plain- 
tiffs gave  notice  to  the  defendants  to  enclose  the 
land  within  a  reasonable  time  with  a  wall  or 
railing  in  accordance  with  their  covenant ;  and 
upon  the  defendants  neglecting  so  to  do,  the 
plainti&  brought  an  action  against  them  for 
damages  sustained  by  W.'s  estate,  and  by  the 
plaintiffs  as  his  representatives,  through  the  de- 
fendant's breach  of  covenant ;  and  on  a  special 
case  for  the  opinion  of  the  court,  it  was  held, 
by  the  Exchequer  Division  (Kelly,  C.  B.,  and 


Huddleston,  B.),  that  the  covenant  by  the  de- 
fendants to  inclose  the  piece  of  land  in  question 
"with  a  brick  wall  or  iron  railing  seven  feet  high 
at  the  least,"  was  an  absolute  covenant,  and  was 
not  conditional  upon  the  building  by  the  defen- 
dants of  a  school  or  asylum  upon  the  land  ;  and 
that  the  damages  to  the  plaintiffs  in  consequence 
of  the  non-erection  of  the  said  wall  or  railing 
•should,  in  point  of  principle,  be  the  amount 
which  it  would  cost  to  erect  the  same  in  confor- 
mity with  the  covenant,  and  that  they  should  be 
assessed  upon  that  basis.  Wigsell  v.  Corporation 
of  School  for  Iruligent  JUind,  8  Q.  B.  D.  357  ;  51 
L.  J.,  Q.  B.  330  ;  43  L.  T.  218 ;  30  W.  R.  474  ;  44 
J.  P.  555. 

Held,  also,  by  Kelly,  C.  B.,  that  the  defen- 
dants having  failed  to  perform  their  covenant,  an 
action  for  breach  of  it  lav  against  them  by  the 
plaintiffs,  who,  as  executors  and  trustees,  or 
otherwise  as  representatives  of  W.'s  real  estate, 
were  entitled  to  receive  the  damages  as  cove- 
nantees, or  executors  of  the  covenantee  in  an 
action  for  breach  of  a  covenant  in  a  deed  inter 
partes.    /&. 

By  Huddleston  B.,  that  in  construing  cove- 
nants, the  fulfilment  of  the  evident  intention  and 
meaning  of  the  parties  to  them  must  be  looked 
at,  not  confining  oneself  within  the  narrow 
limits  of  a  literal  interpretation,  but  taking  a 
more  liberal  and  extended  view,  and  contem- 
plating at  once  the  whole  scope  and  object  of  the 
deed  in  which  they  are  contained.    76. 

Erooting  a  Wall  instead  of  House.]— Land 
was  sold,  subject  to  a  covenant  entered  into 
with  a  neighbouring  landowner,  that  "  no  build- 
ings, except  dwelling-houses,"  to  front  a  certain 
road,  should  be  built  thereon.  The  purchaser 
threw  the  land  into  his  garden,  and  inclosed  it, 
by  erecting  thereon,  along  the  side  of  the  road, 
a  wall  8  ft.  6  in.  high,  for  the  greater  part,  but 
carried  up  in  one  part  to  the  height  of  1 1  ft.  6  in. , 
for  the  puriMise  of  forming  the  back  of  vineries 
and  a  greenhouse.  In  a  suit  for  an  injunction,  to 
restrain  the  wall  from  continuing  : — Held,  that 
the  boundary  garden  wall  8  ft.  6.  in.  high  was 
no  breach  of  covenant,  but  the  raising  it  for  the 
purpose  of  the  vineries  was  ;  but  no  substantial 
injury  being  caused,  the  court  awarrled  damages 
instead  of  granting  an  injunction  in  respect 
of  the  breach.  Bowes  v.  Law^  9  Ij.  R.,  Eq.  636  ; 
39  L.  J.,  Ch.  483  ;  22  L.  T.  267  ;  18  W.  R.  640. 

Erecting  Stable  instead  of  Houses.] — A  cove- 
nant to  the  effect  that  private  houses  only,  of  a 
certain  minimum  value,  are  to  be  built  on  certain 
plots  of  land,  is  not  broken  by  the  erection  on 
one  of  them  of  a  stable  with  a  bed-room  over  it, 
of  such  dimensions  and  in  such  a  position  that  it 
would  still  be  possible  to  build  a  house  of  the 
stipulated  value  upon  the  plot.  Bvssell  v.  Baber, 
18  VV.  R.  1021. 

* 

Charitable  Institution.] — The  erection  of  a 
building,  to  be  used  for  the  education  and  lodg- 
ing of  100  girls  in  connexion  with  a  charitable 
institution  for  the  daughters  of  missionaries, 
supported  by  voluntary  contributions: — Held, 
to  be  a  breach  of  a  covenant  entered  into  by  the 
purchaser  that  "  no  house  or  other  building  to  be 
erected  or  built  upon  the  land  shall  be  used  or 
occupied  otherwise  than  as  and  for  a  private 
residence  only,  and  not  for  any  purpose  of 
trade."     Ovrman  v.  Chapman,  7  Ch.  D.  271  ;  47 
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L.  J.,  Ch.  260  ;    37  L.  T.  685  ;    26  W.  R.  149— 
C.  A. 

VVliere  all  the  purchasers  of  an  estate  were 
bound  by  restrictive  covenants  not  to  use  their 
booses  otherwise  than  as  private  residences,  and 
the  vendor  had  given  permission  to  one  of  the 
purchasers  to  open  a  school  in  his  house,  this 
was  held  not  to  be  a  waiver  of  the  covenant  as 
to  another  purchaser  whose  house  was  at  some 
distance,    lb, 

National  School — ^Nniianoe.] — The  owner  of 
one  of  the  lots  having  made  a  free  gift  of  the 
same  to  the  committee  of  a  district  national 
school,  for  the  purpose  of  having  a  national 
school  erected  thereon : — Held,  tlutt  the  word 
*'  nuisance  "  in  the  covenant  must  be  restricted 
to  its  technical  meaning ;  that  the  establishment 
of  a  national  school  is  not  a  legal  nuisance  ; 
a|id  that  the  establishment  of  such  a  school  on 
one  of  the  above  lots  could  not  be  restrained  by 
the  owner  of  a  dwelling-house  built  on  an  ad- 
joining lot,  though  his  property  would  be  de- 
preciated thereby.  Ilai'rison  v.  Oood^  11  L.  R., 
Eq.  338  ;  40  L.  J..  Ch.  294  ;  24  L.  T.  263  ;  19 
W.  R.  346. 

Bay  Windows.] — The  purchaser  of  a  plot  of 
land,  part  of  an  estate  laid  out  for  building, 
covenanted  with  the  vendors,  who  were  the  mort- 
gagees in  fee  in  possession  of  the  estate,  their 
heirs  and  assigns,  not  to  erect  any  building  on 
his  plot  nearer  to  the  road  in  which  it  was 
situate  than  the  line  of  frontage  of  the  then 
present  houses  in  that  road,  which  houses  were 
about  forty  feet  apart,  and  about  eighty  feet 
from  the  road.  He  then  erected  two  houses  on 
his  plot,  each  of  which  had  a  bay  window  pro- 
jecting three  feet  be^^ond  the  line  of  the  existing 
houses,  and  carried  from  the  foundation  up  to 
the  roof.  Upon  a  bill  for  an  injunction  by  the 
transferee  from  the  mortgagees,  and  by  a  subse- 
quent purchaser  from  them  of  a  contiguous  plot, 
who  had  entered  into  similar  covenants  : — Held, 
firat,  that  the  bay  windows  were  buildings  within 
the  meaning  of  the  covenant  and  the  erection  of 
them  a  violation  of  it,  that  the  invasion  of  privacy 
constituted  damage,  that  the  covenant  being  not 
to  do  an  act  the  doing  of  which  caused  an  in  vasion 
of  privacy,  it  was  not  necessary  for  the  covenant 
in  terms  to  purport  to  preserve  privacy,  and  that 
both  the  plainti&  had  material  interests  suf- 
ficient to  support  the  suit.  Mannn'9  QLord")  v. 
Johnson,  1  Ch,  D.  673 ;  45  L.  J.,  Ch.  404  ;  24 
W.  R.  481. 

Erecting  Porch.] — A  defendant  having,  after 
express  notice,  erected  a  porch  in  breach  of  a 
covenant  entered  into  by  him,  was  upon  inter- 
locutory motion  ordered  to  remove  the  erection, 
although  the  same  had  been  completed  before 
the  filing  of  the  bill.  Morrift  v.  Grants  24  W.  R. 
55. 

GoTenant  not  to  nso  Fremisei  as  a  Pnblio- 
honso,  TaTom  or  Beorshop.] — ^A  deed  contained 
a  covenant  by  the  grantee  of  a  piece  of  land  that 
no  building  to  be  erected  on  the  land  should  be 
used  as  a  public-house,  tavern  or  beershop.  A 
lessee  of  the  grantee  obtained  an  of^-licence, 
authorizing  him  to  sell  at  his  shop,  on  the  land, 
beer  not  to  be  drunk  on  the  premises,  and  sold 
beer  there  accordingly  : — Held,  that  this  was  a 
breach  of  the  covenant,    LoT^on  and  Suburban 


Land  and  Suilding  Company  y,  I%eld,  16  Ch.  D. 
645  ;  60  L.  J.,  Ch.  549  ;  44  L.  T.  444— C.  A. 

A  'Covenant  by  a  purchaser  of  land  not  nam- 
ing assigns,  that  no  building  on  the  land  should 
be  used  for  the  sale  of  beer,  does  not  run  with 
the  land.  Wilson  v.  JETartj  2  H.  &  M.  551. 
Aflirmed  1  L.  R.,  Ch.  463  ;  11  Jur.,  N.  S.  735  ; 
12  L.  T.  798  ;  13  W.  R,  988. 

A  conveyance  of  an  estate  to  a  purchaser  and 
his  heirs,  to  the  use  that  certain  trades  should 
not  be  carried  on  upon  the  premises,  is  a  stipula- 
tion in  the  nature  of  a  covenant  running  \(  ith 
the  land.  Uodgnon  v.  Coppard^  29  Beav,  4  ;  30 
L.  J.,  Ch.  20  ;  9  W.  R.  9. 

See  also  cases  under  Landlobd  AND  Tekant 
(^Covenants), 

TJser  of  Boads.]— By  a  deed  of  partition  of  a 
freehold  estate  between  S.  and  P.,  portions  of 
the  estate,  which  were  laid  out  for  roads,  were 
conveyed  to  S.  in  fee,  and  he  covenanted  with 
P.,  his  heirs  and  assigns,  that  P.,  his  heirs  and 
assigns,  and  all  owners  and  occupiers  for  the 
time  bein&^of  all  or  any  parts  of  the  lands  limited 
to  P.,  and  of  the  house  to  be  built  thereon, 
should  at  all  times  for  ever  thereafter  have  right 
of  passage  over  the  roads,  which  was  given  in 
the  most  ample  terms,  and  also  the  full  use  and 
enjoyment  of  the  roads  in  as  full,  free,  complete, 
and  absolute  manner  to  all  intents  and  purposes 
whatsoever  as  if  they  were  public  roads;  Thirty 
years  afterwards,  the  occupies  of  houses  on 
these  lands  of  P.  applied  to  a  gas  company  to 
supply  them  with  gas,  and  the  company  pro- 
ceeded to  lay  down  pipes  for  the  purpose  in  the 
above  roads.  It  was  admitted  under  the  com- 
pany's act  this  would  have  been  lawful  if  the 
roads  had  been  public  roads.  The  devisees  of  S. 
filed  a  bill  in  equity  to  restrain  the  company 
from  interfering  with  the  roads.  The  Master  of 
the  Rolls  having  dismissed  the  bill : — Held,  that 
the  bill  had  rightly  been  dismissed,  for  that  the 
covenant  entitled  the  occupiers  to  the  same  use 
of  the  roads  for  the  purpose  of  obtaining  gas  as 
if  they  had  been  public  roads.  Selby  v.  Crystal 
Palace  Qas  Company,  4  De  G.,  F.  &  J.  246. 

Pnrohasor  for  Yalno  without  Notice  of  Con- 
tract with  Yostry  to  dodicate  to  Public]  —  In 

December,  1864,  B.,  who  was  in  possession  of 
land  adjoining  the  river  Thames,  under  an  agree- 
ment for  a  lease  for  eighty  years,  gave  notice  to 
the  board  of  works  for  the  district  that  he 
desired  to  divert  a  public  footway  which  crossed 
the  land,  and  that  he  proposed  to  substitute  a 
better  footway,  and  also  to  nudce  a  new  roadway 
to  the  waterside  between  two  points  specified, 
and  throw  the  same  open  to  the  public.  The 
vestry  agreed  to  the  application,  subject  to  the 
proposed  new  roadway  being  made  and  thrown 
open  to  the  use  of  the  public,  and  the  new  foot- 
way being  properly  made.  In  April,  1865,  the 
justices  made  an  order  for  the  stopping  up  and 
diversion  of  the  old  footway.  This  was  done  by 
B.,  and  he  also  constructed  the  new  road.  The 
owners  of  the  fee,  however,  did  not  give  their 
consent,  and  thero  was,  in  the  opinion  of  the 
court,  no  sufficient  evidence  of  any  actual  dedi- 
cation of  the  way  to  the  public.  In  May,  186G, 
a  lease  of  the  land  to  B.  was  executed,  in  which 
it  was  described  as  ^*  All  that  piece  of  land,  dec, 
as  the  same  are  more  particularly  delineated  and 
described  on  the  plan  drawn  in  the  maigin 
hereof,"  and  the  habendum  was  made  *' subject 
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to  the  existing  rights  of  way  over  the  said  land." 
In  the  plan  the  new  road  was  shewn,  bat  was 
marked  "  Priyate  road."  There  were  other  rights 
of  way  oyer  the  land.  In  June,  1866, 6.  assigned 
the  ler.se  for  Talne  to  the  B.  company,  and  there 
was  nothing  to  shew  that  they  had  any  notice 
of  B.'s  agreement,  or  of  the  existence  of  a  right 
of  way  over  the  road,  other  than  such  notice  as 
was  given  by  the  lease  itself,  there  being,  in  the 
opinion  of  the  court  on  the  evidence,  nothing,  in 
the  appearance  of  the  road  or  in  the  extent  of 
its  user  by  the  public,  to  convey  to  a  person  in- 
specting the  property  any  notice  that  there  was  a 
public  right  of  way.  After  other  assignments 
the  lease  became  vested  in  W.,  to  whom  the  de- 
fendants were  tenants.  In  the  sale  plan,  by 
reference  to  which  W.  purchased,  the  road  was 
marked  "Private  road,"  but  appeared  to  ter- 
minate at  the  Thames  at  a  point  marked  "  Ferry 
from  BlackwBll  stairs."  The  defendants  stopped 
up  the  road.  An  information  was  filed  by  the 
attorney-general  at  the  rdation  of  the  vestry  of 
the  parish  to  restrain  the  defendants  during  the 
remainder  of  their  term  from  obstructing  the 
road.  The  defendants,  by  their  answer,  alleged 
that  W.  was  a  purchaser  for  value  without  notice 
of  the  agreement  between  B.  and  the  vestry  : — 
Held,  by  Fiy,  J.,  that  there  was  a  valid  contract 
between  B.  and  the  vestry  for  a  licence  to  the 
public  to  use  the  new  road  during  his  term  which 
the  vestry  could  have  enforced  against  B.,  and 
that  probably  W.  ought  to  be  held  to  have  pur- 
chased with  notice  of  it ;  but  that,  looking  at  the 
lease  and  the  plan  together,  no  notice  of  the  ex- 
istence of  a  right  of  way  over  the  new  road  was 
given  to  the  B.  company,  and  that  as  they  had 
no  other  notice  of  its  existence,  they  were  pur- 
chasers of  the  lease  for  value  without  notice  of 
the  right  of  way,  and  therefore  entitled  to  hold 
the  property  free  from  it,  and  that  the  defendants, 
as  cliiiming  through  them,  stood  in  the  same 
position,  even  if  any  of  the  intervening  assignees 
had  acquired  the  lease  with  notice  of  the  right 
of  way ;  and  that  the  information  must  therefore 
be  dismissed  :  —  Held,  on  appeal,  that  as  the 
defendants  had  not  by  their  answer  alleged  that 
the  B.  company  had  no  notice  of  the  right  of  way, 
they  could  not  avail  themselves  of  the  defence 
that  the  B.  company  were  purchasers  for  value 
without  notice  ;  but  that  the  defence  that  W. 
was  a  purchaser  without  notice  was  sustained, 
there  not  being  enough  on  the  sale  plans  to  afifect 
him  with  notice  that  there  was  a  public  right  of 
way  ;  and  that,  therefore,  assuming  the  existence 
of  an  agreement  which  could  have  been  enforced 
against  B.,  it  could  not  be  enforced  against  the 
defendants.  Attorney- Generals,  Biphosphated 
Ou^no  Company,  11  Ch.  D.  327  ;  49  L.  J.,  Ch. 
r>8  ;  40  L.  T.  201 ;  27  W.  R.  621— C.  A. 


Pleading.] — ^A.  conveyed  Whiteacre  to  B., 


Ills  heirs,  and  assigns,  together  with  all  ways, 
paths,  and  passages,  particularly  the  right  and 
privilege  to  and  for  the  owners  and  occupiers  for 
the  time  being  of  Whiteacre,  and  all  persons 
having  occasion  to  resort  thereto,  of  passing"and 
repassing,  with  or  without  horses  or  carriages,  for 
all  purposes,  in,  over,  along,  and  through  Black- 
acre.  B.  conveyed  Whiteacre,  with  the  appurten- 
ance, to  C.  In  an  action  by  A.  against  C.  for  tres- 
passing on  Blackacre,  on  a  plea  justifying  an  entry 
by  C.  for  his  own  purposes  generally,  without 
reference  to  the  occupation  of  Whiteacre,  under 
these  conveyances  : — Held,  that  the  right  and 


privilege  exercisable  over  Blackacre  granted  by 
A.  to  B.  were  not  confined  to  purposes  connected 
with  the  occupation  and  enjoyment  of  White- 
acre,  but  that  the  right  and  privilege,  as  granted, 
did  not  run  with  the  land,  not  being  of  such  a 
nature  as  to  inhere  in  the  land,  or  to  concern 
the  premises  conveyed,  or  the  mode  of  occupy- 
ing them,  and  that  the  plea  was  therefore  bad. 
Aeltroyd  v.  Smith,  10  C.  B.  164  ;  19  L.  J.,  C.  P. 
315  ;  14  Jur.  1047. 

Undertaking  to  Constmet  Boadway  and  Foot- 
path— ^Whether  Beqnirementi  of  Highway  Au- 
thorities Inolnded.]  —  In  an  action  to  recover 
from  the  defendant  certain  expenses  paid  to  a 
highway  authority  for  paving,  &c.,  a  new  street 
prior  to  its  being  taken  to  by  the  parish,  it  was 
proved  that  the  defendant  had  constructed  the 
roadway  and  footpath  in  pursuance  of  an  under- 
taking given  by  him  to  the  plaintiff  upon  an 
assignment  by  him  to  the  plaintiff  of  his  in- 
terest in  premises  adjoining  the  street : — Held, 
that  the  fact  of  the  parish  authority  having 
paved,  &c.,  the  roadway  and  footpath,  prior  to 
taking  to  it,  was  not  evidence  of  the  dd^endant 
not  having'  fulfilled  his  undertaking ;  and  that 
the  defenc&mt  was  not  bound  by  his  undertaking 
to  construct  the  roadway  and  footpath,  to  the 
satisfaction  of  the  highway  authority,  and  keep 
it  in  repair  until  it  became  a  street  repairable 
by  the  inhabitants  at  large.  Read  v.  Bullen,  46 
J.  P.  369. 

As  to  Minoi.] — A  covenant  by  the  purchaser 
to  the  vendor  of  copyhold  land,  that  the  vendor 
shall  be  able  to  work  mines  underneath  the  land 
sold  without  incurring  any  liability  for  injury 
to  the  surface,  does  not  run  with  the  land. 
Richurds  v.  Harper,  1  L.  R.,  Ex.  199  ;  35  L.  J., 
Ex.  130  ;  12  Jur.,  N.  S,  770 ;  14  W.  R.  643 ;  4 
H.  &  C.  55. 

Novel  Bights.]  —  A  vendor  cannot  create 
rights  not  connected  with  the  enjoyment  of 
the  land  and  annex  them  to  it,  nor  can  the 
owner  of  land  render  it  subject  to  a  new  species 
of  burden,  so  as  to  bind  it  in  the  hands  of  an 
assignee.     Aeltroyd  v.  Smith,  supra, 

CoTonant  not  to  Bvild  —  Aeqnieecence  in 
Breach  by  Vendor — Ii^nnotion  to  Pull  Down.] 

—In  1867  the  plaintiffs  conveyed  to  a  purchaser 
in  fee  simple  certain  hereditaments  and  appur- 
tenances adjoining  their  railway,  and  by  the 
deed  of  conveyance  the  purchaser  covenanted 
"for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  that  he  (the  said  purchaser)  would 
not  erect  or  build  any  erections  or  buildings  of 
any  kind  whatsoever  within  ten  feet  of  the  road- 
way or  viaduct  of  the  plaintiffs,  without  their 
permission  in  writing  first  had  and  obtained." 
In  the  following  year  the  said  purchaser  con- 
veyed the  said  hereditaments  and  appurtenances 
to  a  person  since  dead,  the  testator  of  the  defen- 
dant Bull,  and  the  said  testator  took  and  ac- 
ccptefl  the  said  conveyance  without  notice  or 
knowledge  of  the  said  covenant  other  than  such 
constructive  notice  (if  any),  as  he  might  be 
deemed  to  have  had  by  reason  of  the  said  deed 
of  1867,  being  a  title  deed  of  the  premises.  In 
1869  the  testator  rebuilt  the  said  hereditaments, 
and  erected  on  the  premises  a  hotel,  part  of 
which  stood  within  ten  feet  of  the  roadway  or 
viaduct  of  the  plaintiflb,  and  he  demised  the 
said  hotel  and  premises  for  fifty  years  upon  a 
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certain  rent  to  a  woman,  who  assigned  the  lease 
to  the  second  defendant  Francis.  A  covenant 
w^as  contained  in  the  lease  to  the  effect  that  the 
lessee  should  not  make  any  alteration  in  the 
premises  without  the  lessor's  consent  in  writing, 
but  neither  the  lessee  nor  the  defendants  h^ 
any  notice  of  the  covenant  in  the  conveyance  of 
18i;7  other  than  such  constructive  notice  (if  any) 
as  before  mentioned  in  the  case  of  the  testator. 
in  1881  the  defendant  Francis  increased  the 
height  of  that  part  of  the  erection  which  was 
within  ten  feet  of  the  plaintiffs'  roadway  or 
viaduct,  having  previously,  in  consideration  of 
the  payment  of  a  sum  of  money,  obtained  the 
written  authority  of  the  defendant  Bull  for  so 
doing.  The  plaintiffs  had  no  knowledge  of  this 
erection  by  the  defendant  Bull,  or  the  alteration 
by  the  defendant  Fitincis,  until  they  were  both 
completed  in  1881  : — Held,  upon  a  special  case, 
that  the  plaintiffs  were  entitled  to  an  injunction 
to  both  the  defendants,  requiring  them  to  pull 
down  the  said  erections ;  and  that  the  defendant 
Francis  was  not  entitled  to  be  indemnified  by  the 
defendant  Bull.  London^  Cliatham^  and  Z>ore7' 
Railway  Company  v.  Bully  47  L.  T.  413. 

Waiver  of.] — On  the  sale  of  an  estate  in 
building  plots,  purchasers  were  required  to  enter 
into  a  covenant  with  the  vendors  and  with  each 
other  that  plans  of  all  buildings  to  be  erected 
on  the  estate  should  be  submitted  for  approval 
to  the  vendors  or  to  a  committee,  and  that  no 
building  should  be  erected  the  plan  of  which 
had  not  been  approved.  And  it  was  provided, 
that,  within  seven  days  after  the  submission  of 
such  plan,  the  approval  or  disapproval  should  be 
signified  in  writing  to  the  party  submitting  the 
plan ;  and  that  such  approval  should  not  be 
withheld  unless  for  the  sake  of  preserving  uni- 
formity of  building  or  other  good  causes  or  con- 
siderations. On  23rd  June,  18G9,  a  purchaser  of 
one  plot  began,  without  submitting  a  plan,  to 
erect  buildings,  the  plan  of  which  would  not 
have  been  approved  had  it  been  submitted. 
Remonstrances  were  made  and  notices  served 
on  him  during  July  and  August,  and  on  Sixi 
September  the  vendors  filed  a  bill  on  behalf  of 
themselves  and  all  other  persons  entitled  to 
benefit  of  covenants  (except  the  defendant), 
praying  for  mandatory  injunction  and  damages  : 
— Held,  that  the  erection  of  a  temporary  hovel 
on  another  part  of  the  estate,  which  had  not 
been  interfered  with  by  the  plaintiffs,  was  not 
a  waiver  of  the  covenant ;  and  that  the  vendors 
were  not  bound  to  obtain  the  consent  of  all  the 
parties  entitled  to  the  benefit  of  the  covenant, 
in  order  to  file  such  a  bill.  Kilhcy  v.  Ilarlland, 
24  L.  T.  353  ;  19  W.  R  698. 

Acquiescence  in  a  trivial  breach  does  not  pre- 
clude a  plaintiff  from  relief  in  respect  of  a  breach 
jf  nn  important  character.  Richardft  v.  Retitty 
7  Ch.  D.  224  ;  47  L.  J.,  Ch.  472  ;  37  L.  T.  632  ; 
26  W.  R.  166. 

On  a  sale  of  part  of  the  C.  estate,  the  pur- 
chasers entered  into  a  covenant  with  the  vendors, 
*'  their  and  each  of  their  heirs  and  assigns,  and 
also  separately  with  the  owners  and  owner, 
lessors  and  lessees  for  the  time  being,  or  others 
the  persons  or  person  for  the  time  being  entitled 
to  the  receipt  of  the  rents  and  profits  of  any 
part  of"  the  C.  estate,  against  (inter  alia)  keep- 
ing a  beershop  on  any  part  of  the  premises  sold. 
In  an  action  brought  by  subsequent  purchasers 
of  the  C.  estate  to  restrain  a  bi'each  of  this 


0 

covenant : — Held,  on  the  evidence  adduced,  that 
they  had  lost  their  right  to  bring  an  action  by 
long-continued  acquiescence  in  breaches  of  the 
covenant  both  by  the  defendant  and  other 
similar  covenantors,  and  consequently  were 
not  entitled  either  to  an  injunction  or  to  any 
damages.    XeUt*y  v.  JDodd,  52  L.  J.,  Ch.  34. 

Semble,  also,  that  they  were  not  entitled  to 
sue  on  the  covenant  at  law,  even  for  nominal 
damages.    lb. 

Effect  of  Verger.] — A.,  being  possessed  of  a 
piece  of  land  for  a  term  of  ninety-nine  years, 
laid  it  out  in  plots,  and  underleased  one  plot  to 
the  defendant  for  the  residue  of  the  term,  less 
three  days,  the  defendant  covenanting  not  to 
build  more  than  twenty  feet  in  height  on  that 
side  of  his  plot  which  adjoined  a  narrow  passage. 
A.  underleased  another  plot,  which  abutted  on 
the  other  side  of  the  passage,  to  the  plaintiffs. 
On  A.*s  death,  the  estate  was  sold  under  condi- 
tions which  provided  that  the  purchaser  of  the 
lai^gest  lot  in  value  should  take  an  assignment 
of  the  whole,  and  grant  fresh  underleases  to  the 
various  under-lessees,  for  the  residue  of  the  term 
of  ninety-nine  years  less  two  days.  The  defen- 
dant purchased  his  own  plot,  and  the  plaintifiGs 
purchased  their  plot,  which  was  the  largest  in 
value.  The  plaintiffs  took  an  assignment  of  the 
whole,  and  granted  a  fresh  underlease  to  the 
defendant  of  his  lot  for  the  residue  of  the  term 
less  two  days,  at  an  apportioned  ground  rent : — 
Held,  that  though  the  defendant's  original 
underlease  was  merged  at  law,  he  was  still 
bound  in  equity  to  observe  his  building  cove- 
nant ;  and  that  the  plaintiffs  could  obtain  an 
injunction  to  restrain  him  from  infringing  it, 
Birmingluim  Joint  Stock  Company  v.  Lea^  36 
L.  T.  843. 

Who  may  Sue  on — ^A^oining  Proprietors.] — 
A  vendor  of  a  piece  of  land  took  from  the  pur- 
chaser a  covenant  that  he  would  not  do,  or 
suffer  to  be,  done,  on  the  premises,  anything 
which  would  be  a  nuisance  to  the  vendor  or 
his  tenants,  or  the  occupiers  or  owners  of  the 
adjoining  property,  or  the  houses  to  be  built 
thereon.  The  purchaser,  immediately  after  the 
sale,  put  up  the  piece  of  land  again  for  sale  by 
auction  in  lots,  under  conditions  which  required 
each  purchaser  to  enter  into  a  covenant  in 
similar  terms ;  and  each  of  the  purchasers  did 
enter  into  a  covenant  with  his  vendor  that  he 
would  not  do,  or  suffer,  to  be  done,  on  any  of 
the  premises,  anything  which  should,  would, 
or  might  be  deemed  a  nuisance  to  the  original 
vendor,  or  the  occupiers  or  proprietors  for  the 
time  being  of  the  adjoining  property  or  the 
houses  to  be  built  thereon  : — Held,  that  by  the 
word  "adjoining"  in  the  last-mentioned  cove- 
nant was  meant  the  property  adjoining  each 
lot,  and  not  merely  the  property  adjoining  the 
whole  piece  of  land  originally  sold ;  and  that 
the  owner  of  any  lot  was  entitled  to  enforce  the 
covenant  against  the  owner  of  any  other  lot. 
Harrison  v.  Good,  11  L.  R.,  Eq.  338  ;  40  L.  J., 
Ch.  294  ;  24  L.  T.  263  ;  19  W.  R.  346. 

SncceesorB  and  Assigns.] — The  owner  of 

land  sold  a  part  of  it  and  entered  into  an  agree- 
ment with  the  purchaser  that  an  adjoining  plot  of 
land  "should  never  be  hereafter  sold,  but  left 
for  the  common  benefit  of  both  parties  and  their 
succcssora  : " — Held,  that  this  was  merely  an 


445 


VENDOR  AND  PURCHASER— Corcnante. 


446 


aofreement  that  the  plot  of  land  shoald  be  left 
open,  in  the  state  in  which  it  then  was,  for  the 
common  advantage  of  both  parties,  and  that 
SQch  an  agreement  did  not  contravene  any  rule 
of  law,  but  gave  the  person  who  might  hold  the 
vendee's  laud  the  right  to  enforce  the  obligation 
against  the  person  who  might  hold  the  vendor's 
land.  Thus  the  former  might  apply  to  a  court 
of  equity  to  order  the  removal  of  a  structure 
that  had  been  placed  on  the  plot  in  violation  of 
the  agreement.  MeLran  v.  McKay^  6  L,  R.,  P.  C. 
327  ;  29  L.  T.  352  ;  21  W.  R.  798. 

The  owner  of  an  estate  granted  a  lease  of  a 
plot  of  ground  to  A.,  who  covenanted  that  he, 
bis  executors,  administrators,  or  assigns,  would 
not  during  the  term  do  on  the  premises  anything 
which  should  be  an  annoyance  to  the  neighbour- 
hood or  to  the  lessor  or  his  tenants,  or  diminish 
the  value  of  the  adjoining  property,  nor  build, 
nor  allow  to  be  built,  on  the  ground  any  build- 
ing or  erection  without  first  submitting  the  plans 
to  the  lessor  and  obtaining  his  approval.  The 
landlord  some  years  afterwards  granted  a  lease 
of  an  adjoining  plot  to  B.,  who  entered  into  a 
similar  restrictive  covenant.  Within  twenty 
years  A.  commenced,  with  the  approval  of  the 
lessor,  to  build  upon  his  ground  so  as  to  darken 
the  windows  of  B.'s  house.  On  a  bill  by  B.  to 
restrain  A.  from  erecting  and  the  lessor  from 
approving  the  building  objected  to  : — Held,  that 
B.  was  not  entitled  to  relief  either  on  the  prin- 
ciple that  the  lessor  could  not  derogate  from  his 
grant,  or  on  the  ground  that  the  restrictive 
covenants  in  A.'s  lease  enured  for  B.'s  benefit. 
Master  v.  Hansard,  4  Ch.  D.  718  ;  46  L.  J.,  Ch. 
605  ;  86  L.  T.  535  ;  25  W.  R,  570— C.  A. 

Where  there  are  mutual  covenants  by  owners 
o(f  land,  their  heirs  and  assigns,  with  the  owners 
of  adjoining  land,  their  heirs  and  assigns,  to 
comply  with  certain  stipulations,  the  subsequent 
lessee  of  one  of  the  owners  is  entitled  to  the 
benefit  of  the  covenants  as  an  assign,  and  can 
sue  to  restrain  a  breach.  Taite  v.  Gonling,  II 
Ch.  D.  273  ;  48  L.  J.,  Ch.  397  ;  40  L.  T.  251  ;  27 
"Sy.  R.  394. 

The  owners  in  fee  of  a  residential  estate  and 
adjoining  lands  sold  part  of  the  adjoining  lands 
to  the  defendants'  predecessors  in  title,  who 
entered  into  covenants  with  their  vendors,  their 
heirs  and  assigns,  restricting  their  right  to  build 
on  and  use  the  purchased  land.  The  same 
vendors  afterwards  sold  the  residential'  estate  to 
the  plaintiff'  predecessors  in  title.  The  convey- 
ance contained  no  reference  to  the  restrictive 
covenants,  nor  was  there  any  contract  or  re- 
presentation that  the  pnrchaisers  were  to  have 
the  benefit  of  them :— Held,  that  the  plaintiffs 
were  not  entitled  to  restrain  the  defendants 
from  building  in  contravention  of  the  restrictive 
covenants  entered  into  by  their  predecessors  in 
title.  BenaU  v.  CowlUhaw,  11  Ch.  D.  866  ;  48 
L.  J„  Ch.  830 ;  41  L.  T.  116  ;  28  W.  R.  9— C.  A. 
Affirming  9  Ch.  D.  125  ;  38  L.  T.  503  ;  26  W.  R. 
754. 

When  the  vendors  of  land  have  covenanted 
with  the  purchaser  against  the  carrying  on  of 
certain  trades  upon  other  parts  of  the  land,  the 
purchaser  is  not  prevented  from  obtaining  an 
injunction  against  an  assignee  of  other  part  of 
the  land  because  he  has  not  attempted  to  pre- 
vent previous  unimportant  breaches  of  the  cove- 
nant. Richards  v.  Reritt,  7  Ch.  D.  224;  47 
Ij,  J.,  Ch.  472 ;  37  L.  T.  032  ;  26  W.  B.  166. 

Au  assignee  of  land  with  notice  of  a  covenant 


is  subject  to  the  same  measure  of  relief  as  if  lie 
had  been  party  to  the  covenant,  and  the  cove- 
nantee suing  on  breach  of  the  covenant  is  no 
moi*e  bound  to  prove  substantial  damage  in  one 
'case  than  in  the  other.    lb. 

Upon  the  sale  in  1863,  to  A.,  for  the  purposes 
of  a  public-house,  of  part  of  an  estate  intended 
to  be  laid  out  for  building,  the  trustees  of  the 
estate  covenanted  with  A.,  his  heirs  and  assigns, 
that  they,  their  heirs  and  assigns,  would  not 
thereafter  sell  any  portions  of  the  estate  without 
requiring  the  purchaser  to  enter  into  a  covenant 
"  not  to  erect  thereon  or  use  or  permit  to  be  used 
any  building  to  be  erected  thereon  as  a  tavern, 
public-house,  or  beershop."  Further  portions  of 
the  estate  were  sold  in  1870  by  the  then  trustees 
to  G.,  who  covenanted  with  the  vendors  not  to 
use  or  permit  to  be  used  any  building  erected  on 
the  land  and  premises  intended  to  be  thereby 
assured  as  a  tavern,  public-house,  or  beershop. 
The  rest  of  the  estate  was  sold  to  other  persons. 
In  1879,  H.  purchased  from  G.  part  of  the  laud 
comprised  in  G.'s  purchase  of  1870,  and  entered 
into  a  covenant  with  G.,in  terms  similar  to  those 
of  the  covenant  in  the  deed  of  1870.  I.,  a  yearly 
tenant  under  H.  of  one  of  the  houses,  having 
obtained  an  "off  licence,"  sold  under  it  beer 
which  was  not  drunk  upon  the  premises : — Held, 
that  the  property  was  bound  by  the  restrictive 
covenant  entered  into  by  the  vendors  in  1863, 
and  that  B.,  an  assign  of  A.,  was  entitled  to  an 
injunction  and  damages  against  H.  and  I.,  in 
respect  of  the  breach  of  covenant  in  selling  beer 
under  an  "off  licence."  Xicoll  v.  Frnnin^,  19 
Ch.  D.  258  ;  51  L.  J.,  Ch.  166  ;  45  L.  T.  738  ;  30 
W.  R.  95. 

Immaterial  Deviatioii  on  the  Part  of  Plaintiif.] 

— On  the  sale  of  an  estate  in  plots  for  building 
purposes,  a  deed  of  covenant  was  executed  by 
all  the  purchasers,  whereby  they  covenanted  with 
the  trustees,  each  purchaser  covenanting  with 
regard  to  the  plot  purchased  by  him,  to  observe 
certain  stipulations  as  to  the  number  of  houses 
to  be  built  on  the  plots,  the  building  lines,  and 
other  similar  matters.  The  plaintiff  was  owner 
of  certain  of  these  plots,  on  which  a  house  had 
been  erected  and  grounds  laid  out.  The  defen- 
dant had  contracted  for  the  purchase  of  some 
adjoining  plots,  on  which  he  was  commencing  to 
build  more  houses  than  were  allowed  by  the  deed 
of  covenant,  and  in  a  position  at  variance  with 
the  building  line  therein  laid  down.  The  houses 
so  built  would  overlook  the  plaintiff's  grounds 
somewhat  more  than  if  built  within  the  building 
line.  The  plaintiff  claimed  an  injunction,  and 
the  defendant  pleaded  that  in  several  other 
instances  the  original  vendors,  who  were  trustees 
under  the  deed  of  covenant  for  all  the  purchasers, 
had  allowed  considerable  breaches  of  the  cove- 
nants to  be  committed  without  interference,  that 
they  were  therefore  disentitled  to  enforce  the 
covenants  against  the  defendant,  and  that  the 
plaintiff,  as  claiming  under  them,  could  not  be 
in  any  better  position.  It  also  appeared  that 
the  plaintiff's  own  house  was  built  two  feet  in 
advance  of  the  building  line : — Held,  that  as  the 
breaches  of  covenant  allowed  by  the  trustees  were 
committed  in  relation  to  other  portions  of  the 
property,  not  affecting  the  plaintiff's  enjoyment 
of  his  plots,  thev  could  not  be  set  up  against  him, 
and  that  the  deviation  with  rea^anl  to  his  own 
house  w«s  too  trifling  to  affect  his  right.  JaoU' 
ton  V.  WinnifrUh,  47  L.  T.  243. 
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certain  rent  to  a  woman,  who  assigned  the  lease 
to  the  second  defendant  Francis.  A  covenant 
was  contained  in  the  lease  to  the  effect  that  the 
lessee  should  not  make  any  alteration  in  the 
premises  without  the  lessor's  consent  in  writing, 
but  neither  the  lessee  nor  the  defendants  had 
any  notice  of  the  covenant  in  the  conveyance  of 
18J)7  other  than  such  constructive  notice  (if  any) 
as  before  mentioned  in  the  case  of  the  testator. 
in  1881  the  defendant  Francis  increased  the 
height  of  that  part  of  the  erection  which  was 
within  ten  feet  of  the  plaintiffs'  roadway  or 
viaduct,  having  previously,  in  consideration  of 
the  payment  of  a  sum  of  money,  obtained  the 
written  authority  of  the  defendant  Bull  for  so 
doing.  The  plaintiffs  had  no  knowledge  of  this 
erection  by  the  defendant  Bull,  or  the  alteration 
by  the  defendant  Francis,  until  they  were  both 
completed  in  1881  : — Held,  upon  a  special  case, 
that  the  plaintiffs  were  entitled  to  an  injunction 
to  both  the  defendants,  requiring  them  to  pull 
down  the  said  erections ;  and  that  the  defendant 
Francis  was  not  entitled  to  be  indemnified  by  the 
defendajit  Bull.  Landim,  Cluitham,,  and  I)oter 
Railway  Company  v.  Bull^  47  L.  T.  413. 

Waiver  of.]  —  On  the  sale  of  an  estate  in 
building  plots,  purchasers  were  required  to  enter 
into  a  covenant  with  the  vendors  and  with  each 
other  that  plans  of  all  buildings  to  be  erected 
on  the  estate  should  be  submitted  for  approval 
to  the  vendors  or  to  a  committee,  and  that  no 
building  should  be  erected  the  plan  of  which 
had  not  been  approved.  And  it  was  provided, 
that,  within  seven  days  after  the  submission  of 
such  plan,  the  approval  or  disapproval  should  be 
signified  in  writing  to  the  party  submitting  the 
plan ;  and  that  such  approval  should  not  be 
withheld  unless  for  the  sake  of  preserving  uni- 
formity of  building  or  other  good  causes  or  con- 
siderations. On  23rd  June,  1869,  a  purchaser  of 
one  plot  began,  without  submitting  a  plan,  to 
erect  buildings,  the  plan  of  which  would  not 
have  been  approved  had  it  been  submitted. 
Remonstiances  were  made  and  notices  served 
on  him  during  July  and  August,  and  on  3rd 
September  the  vendors  filed  a  bill  on  behalf  of 
themselves  and  all  other  persons  entitled  to 
benefit  of  covenants  (except  the  defendant), 
praying  for  mandatory  injunction  and  damages  : 
— Held^  that  the  erection  of  a  temporary  hovel 
on  another  part  of  the  estate,  which  had  not 
been  interfered  with  by  the  plaintiffs,  was  not 
a  waiver  of  the  covenant ;  and  that  the  vendors 
were  not  bound  to  obtain  the  consent  of  all  the 
parties  entitled  to  the  benefit  of  tho  covenant, 
in  order  to  file  such  a  bill.  Kilhey  v,  Ilavilarulj 
24  L.  T.  353  ;  19  W.  R.  698. 

Acquiescence  in  a  trivial  breach  does  not  pre- 
clude a  plaintiff  from  relief  in  ix»pect  of  a  breach 
jf  nn  important  character.  Richards  v.  Revitt^ 
7  Ch.  D.  224  ;  47  L.  J.,  Ch.  472  ;  37  L.  T.  632  ; 
26  W.  R.  166. 

On  a  sale  of  part  of  the  C.  estate,  the  pur- 
chasers entered  into  a  covenant  with  the  vendors, 
"  their  and  each  of  their  heirs  and  assigns,  and 
also  separately  w^ith  the  owners  and  owner, 
lessors  and  lessees  for  the  time  being,  or  others 
the  persons  or  person  for  the  time  being  entitled 
to  the  receipt  of  the  rents  and  profits  of  any 
part  of"  the  C.  estate,  against  (inter  alia)  keep- 
ing a  beershop  on  any  part  of  the  premises  sold. 
In  an  action  brought  by  subsequent  purchasers 
of  the  C.  estate  to  restrain  a  breach  of  this 


covenant : — Held,  on  the  evidence  adduced,  that 
they  had  lost  their  right  to  bring  an  action  by 
long-continued  acquiescence  in  breaches  of  the 
covenant  both  by  the  defendant  and  other 
similar  covenantors,  and  consequently  were 
not  entitled  either  to  an  injunction  or  to  any 
damages.    KeUey  v.  Dodd,  52  L.  J.,  Ch.  34. 

Semble,  also,  that  they  were  not  entitled  to 
sue  on  the  covenant  at  law,  even  for  nominal 
damages.    lb. 

Effect  of  Verger.] — ^A.,  being  possessed  of  a 
piece  of  land  for  a  term  of  ninety-nine  years, 
laid  it  out  in  plots,  and  underleased  one  plot  to 
the  defendant  for  the  residue  of  the  term,  less 
three  days,  the  defendant  covenanting  not  to 
build  more  than  twenty  feet  in  height  on  that 
side  of  his  plot  which  adjoined  a  narrow  passage. 
A.  underleased  another  plot,  which  abutted  on 
the  other  side  of  the  passage,  to  the  plaintiffs. 
On  A.'s  death,  the  estate  was  sold  under  condi- 
tions which  provided  that  the  purchaser  of  the 
lai-gest  lot  in  value  should  take  an  assignment 
of  the  whole,  and  grant  fresh  underleases  to  the 
various  under-lessees,  for  the  residue  of  the  term 
of  ninety-nine  years  less  two  days.  The  defen- 
dant purchased  his  own  plot,  and  the  plaintiffs 
purchased  their  plot,  which  was  the  largest  in 
value.  The  plaintiffs  took  an  assignment  of  the 
whole,  and  granted  a  fresh  underleaso  to  the 
defendant  of  his  lot  for  the  residue  of  the  term 
less  two  days,  at  an  apportioned  ground  rent : — 
Held,  that  though  the  defendant's  original 
underlease  was  merged  at  law,  he  was  still 
bound  in  equity  to  observe  his  building  cove- 
nant; and  that  the  plaintiffs  could  obtain  an 
injunction  to  restrain  him  from  infringing  it, 
Birminghutti  Joint  Stock  C&mpany  v.  £pa,  36 
L.  T.  843. 

Who  may  Sue  on— A^'oining  Proprietors.] — 

A  vendor  of  a  piece  of  land  took  from  the  pur- 
chaser a  covenant  that  he  would  not  do,  or 
suffer  to  be,  done,  on  the  premises,  anything 
which  would  be  a  nuisance  to  the  vendor  or 
his  tenants,  or  the  occupiers  or  owners  of  the 
adjoining  property,  or  the  houses  to  be  built 
thereon.  The  purchaser,  immediately  after  the 
sale,  put  up  the  piece  of  land  again  for  sale  by 
auction  in  lots,  under  conditions  which  required 
each  purchaser  to  enter  into  a  covenant  in 
similar  terms ;  and  each  of  the  purchasers  did 
enter  into  a  covenant  with  his  vendor  that  he 
would  not  do,  or  suffer,  to  be  done,  on  any  of 
the  premises,  anything  which  should,  would, 
or  might  be  deemed  a  nuisance  to  the  original 
vendor,  or  the  occupiers  or  proprietors  for  the 
time  being  of  the  adjoining  property  or  the 
houses  to  be  built  thereon  : — H^eld,  that  by  the 
word  "adjoining"  in  the  last-mentioned  cove- 
nant was  meant  the  property  adjoining  ea(^ 
lot,  and  not  merely  the  property  adjoining  the 
whole  piece  of  land  originally  sold ;  and  that 
the  owner  of  any  lot  was  entitled  to  enforce  the 
covenant  against  the  owner  of  any  other  lot 
Harrison  v.  Good,  11  L.  R.,  Eq.  338 ;  40  L.  J., 
Ch.  294  ;  24  L.  T,  263  ;  19  W.  R.  346. 

SncoessorB  and  Assigns.] — The  owner  of 

land  sold  a  part  of  it  and  entered  into  an  agree- 
ment with  the  purchaser  that  an  adjoining  plot  of 
land  "should  never  be  hereafter  sold,  but  left 
for  the  common  benefit  of  both  parties  and  their 
successors  : " — Held,  that  this  was  merely   aa 
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acrreement  that  the  plot  of  land  shoald  be  left 
open,  in  the  state  in  which  it  then  was,  for  the 
common  advantage  of  both  parties,  and  that 
such  an  agreement  did  not  contravene  any  rule 
of  law,  but  gave  the  person  who  might  hold  the 
vendee's  land  the  right  to  enforce  the  obligation 
against  the  person  who  might  hold  the  vendor's 
land.  Thus  the  former  might  apply  to  a  court 
of  equity  to  order  the  removal  of  a  structure 
that  had  been  placed  on  the  plot  in  violation  of 
the  agreement.  McLean  v,  McKay,  5  L.  R.,  P.  C. 
327  ;  29  L.  T.  362  ;  21  W.  R.  798. 

The  owner  of  an  estate  granted  a  lease  of  a 
plot  of  ground  to  A.,  who  covenanted  that  he, 
bis  executors,  administrators,  or  assigns,  would 
not  during  the  term  do  on  the  premises  anything 
which  should  be  an  annoyance  to  the  neighbour- 
hood or  to  the  lessor  or  his  tenants,  or  diminish 
the  value  of  the  adjoining  property,  nor  build, 
nor  allow  to  be  built,  on  the  ground  any  build- 
ing or  erection  without  first  submitting  the  plans 
to  the  lessor  and  obtaining  his  approval.  The 
landlord  some  years  afterwards  granted  a  lease 
of  an  adjoining  plot  to  B.,  who  entered  into  a 
similar  restrictive  covenant.  Within  twenty 
years  A.  commenced,  with  the  approval  of  the 
lessor,  to  build  upon  his  ground  so  as  to  darken 
the  windows  of  B.'s  house.  On  a  bill  by  B.  to 
restrain  A.  from  erecting  and  the  lessor  from 
approving  the  building  objected  to  : — Held,  that 
B.  was  not  entitled  to  relief  either  on  the  prin- 
ciple that  the  lessor  could  not  derogate  from  his 
grant,  or  on  the  ground  that  the  restrictive 
covenants  in  A.'s  lease  enured  for  B.'s  benefit. 
Muitter  V.  Haruard,  4  Ch.  D.  718  ;  46  L.  J.,  Ch. 
505  :  36  L.  T.  535  ;  25  W.  R.  570— C.  A. 

Where  there  are  mutual  covenants  by  owners 
of  land,  their  heirs  and  assigns,  with  the  owners 
of  adjoining  land,  their  heirs  and  assigns,  to 
comply  with  certain  stipulations,  the  subsequent 
lessee  of  one  of  the  owners  is  entitled  to  the 
benefit  of  the  covenants  as  an  assign,  and  can 
sue  to  restrain  a  breach.  Taite  v.  Goding^  11 
Ch.  D.  273  ;  48  L.  J.,  Ch.  397  ;  40  L.  T.  251  ;  27 
W.  R.  394. 

The  owners  in  fee  of  a  residential  estate  and 
adjoining  lands  sold  part  of  the  adjoining  lands 
to  the  defendants'  predecessors  in  title,  who 
entered  into  covenants  with  their  vendors,  their 
heirs  and  assigns,  restricting  their  right  to  build 
on  and  use  the  purchased  land.  The  same 
vendors  afterwards  sold  the  residential'  estate  to 
the  plaintifib'  predecessors  in  title.  The  convey- 
ance contained  no  reference  to  the  restrictive 
covenants,  nor  was  there  any  contract  or  re- 
presentation that  the  purchasers  were  to  have 
the  benefit  of  them :— Held,  that  the  plaintiffs 
were  not  entitled  to  restrain  the  defendants 
from  building  in  contravention  of  the  restrictive 
covenants  entered  into  by  their  predecessors  in 
title.  RenaU  v.  CowlUhaw,  11  Ch.  D.  866  ;  48 
L.  J.,  Ch.  830 ;  41  L.  T.  116  ;  28  W.  R.  9— C.  A. 
Affirming  9  Ch.  D.  125  ;  38  L.  T.  503  j  26  W.  R. 
754. 

When  the  vendors  of  land  have  covenanted 
with  the  purchaser  against  the  carrying  on  of 
certain  trades  upon  other  parts  of  the  land,  the 
purchaser  is  not  prevented  from  obtaining  an 
injunction  against  an  assignee  of  other  part  of 
the  land  because  he  has  not  attempted  to  pre- 
vent previous  unimportant  breaches  of  the  cove- 
nant.  Richardtt  v.  Reritt,  7  Ch.  D.  224  ;  47 
L.  J.,  Ch.  472 ;  37  L.  T.  632  ;  26  W.  R.  166. 

An  assignee  of  land  with  notice  of  a  covenant 


is  subject  to  the  same  measure  of  i-elief  as  if  he 
had  been  party  to  the  covenant,  and  the  cove- 
nantee suing  on  breach  of  the  covenant  is  no 
more  bound  to  prove  substantial  damage  in  one 
'case  than  in  the  other.    lb. 

Upon  the  sale  in  1863,  to  A.,  for  the  purposes 
of  a  public-house,  of  part  of  an  estate  intended 
to  be  laid  out  for  building,  the  trustees  of  the 
estate  covenanted  with  A.,  his  heirs  and  assigns, 
that  they,  their  heirs  and  assigns,  would  not 
thereafter  sell  any  portions  of  the  estate  without 
requiring  the  purchaser  to  enter  into  a  covenant 
"  not  to  erect  thereon  or  use  or  permit  to  be  used 
any  building  to  be  erected  thereon  as  a  tavern, 
public-house,  or  beershop,"  Further  portions  of 
the  estate  were  sold  in  1870  by  the  then  trustees 
to  G.,  who  covenanted  with  the  vendors  not  to 
use  or  permit  to  be  used  any  building  erected  on 
the  land  and  premises  intended  to  be  thereby 
assured  as  a  tavern,  public-house,  or  beershop. 
The  rest  of  the  estate  was  sold  to  other  persons. 
In  1879,  H.  purchased  from  G.  part  of  the  land 
comprised  in  G.'s  purchase  of  1870,  and  entered 
into  a  covenant  with  G.,in  terms  similar  to  those 
of  the  covenant  in  the  deed  of  1870.  I.,  a  yearly 
tenant  under  H.  of  one  of  the  houses,  having 
obtained  an  "off  licence,"  sold  under  it  beer 
which  was  not  drunk  upon  the  premises : — Held, 
that  the  property  was  bound  by  the  restrictive 
covenant  entered  into  by  the  vendors  in  1863, 
and  that  B.,  an  assign  of  A.,  was  entitled  to  an 
injunction  and  damages  against  H.  and  I.,  in 
respect  of  the  breach  of  covenant  in  selling  beer 
under  an  "  off  licence."  Kiroll  v.  Fcnnhigy  19 
Ch.  D.  258  ;  51  L.  J.,  Ch.  166  ;  45  L.  T.  738  ;  30 
W.  R.  95. 

Immaterial  Deviation  on  the  Part  of  Plaintiif.] 

— On  the  sale  of  an  estate  in  plots  for  building 
pur[)oses,  a  deed  of  covenant  was  executed  by 
all  the  purchasers,  whereby  they  covenanted  with 
the  trustees,  each  purchaser  covenanting  with 
regard  to  the  plot  purchased  by  him,  to  observe 
certain  stipulations  as  to  the  number  of  houses 
to  be  built  on  the  plots,  the  building  lines,  and 
other  similar  matters.  The  plaintiff  was  owner 
of  certain  of  these  plots,  on  which  a  house  had 
been  erected  and  grounds  laid  out.  The  defen- 
dant had  contmcted  for  the  purchase  of  some 
adjoining  plots,  on  which  he  was  commencing  to 
build  more  houses  than  were  allowed  by  the  deed 
of  covenant,  and  in  a  position  at  variance  with 
the  building  line  therein  laid  down.  The  houses 
so  built  would  overlook  the  plaintiff's  grounds 
somewhat  more  than  if  built  within  the  building 
line.  The  plaintiff  claimed  an  injunction,  and 
the  defendant  pleaded  that  in  several  other 
instances  the  original  vendors,  who  were  trustees 
under  the  deed  of  covenant  for  all  the  purchasers, 
had  allowed  considerable  breaches  of  the  cove- 
nants to  be  committed  without  interference,  that 
they  were  therefore  disentitled  to  enforce  the 
covenants  against  the  defendant,  and  that  the 
plaintiff,  as  claiming  under  them,  could  not  be 
in  any  better  position.  It  also  appeared  that 
the  pLeiintiff's  own  house  was  built  two  feet  in 
advance  of  the  building  line : — Held,  that  as  the 
breaches  of  covenant  allowed  by  the  trustees  were 
committed  in  relation  to  other  portions  of  the 
property,  not  affecting  the  plaintiff's  enjoyment 
of  his  plotf),  thov  could  not  be  set  up  against  him, 
and  that  the  deviation  with  re^nl  to  his  own 
house  w}!s  too  tritling  to  affect  his  right.  Jack' 
son  V,  WinnifrUh,  47  L.  T.  243. 
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DunAgM  fbr  Breaeh  of  CoTenaat— Cost  of  Per- 
fomuuioe  not  tho  Xeatnie  of.] — The  grantees  of 
certain  land  had  covenanted  with  the  grantor, 
since  deceased,  that  the  land,  except  as  to  the 
entrance  to  be  made  by  them  towards  an  in- 
tendcfi  new  road,  shonld  be  and  be  kept  enclosed 
on  all  the  sides  abutting  on  the  land  of  the 
grantor  with  a  brick  wall  seven  feet  high.  The 
grantees  not  having  erected  a  wall  in  pursaance 
of  the  covenant,  an  action  was  brought  against 
them  by  the  executors  and  devisees  of  the  grantor 
for  damages  for  the  breach  of  covenant.  It  ap-  j 
peai'ed  tlmt,  in  the  events  that  had  happened,  the  1 
value  of  the  adjoining  land  of  the  plaintiffs  was  | 
not  decreased  by  the  non-erection  of  the  wall  to  | 
anything  like  the  amount  which  it  would  have 
cost  to  build  the  wall: — Held,  that  the  true 
measure  of  damages  being  the  pecuniary  amount 
of  the  difference  between  the  position  of  the 
plaintiffs  upon  the  breach  of  covenant  and  what 
it  would  have  been  if  the  covenant  had  been 
performed,  under  the  circumstances  of  the  case 
the  amount  that  it  would  cost  to  build  the  wall 
was  not  the  correct  measure  of  the  damages. 
Wigsell  v.  School  for  Indigent  Blind,  8  Q.  B.  D. 
357  ;  51  L.  J.,  Q.  B.  330  ;*  46  L.  T.  422  ;  30  W. 
R.  474.     See  also  S,  C,  ante,  col.  438, 
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9.  Place  of  Trial.— See  PRACTICE  ^Trial), 

1.  In  Transitoby  Actions. 

In  transitory  actions,  the  plaintiff  has  a  right 
to  lay  the  venue  where  he  pleases.  Slaughter  v. 
Bradock,  4  Burr.  2447. 

And  all  actions  of  a  transitory  nature  which 
ariss  abroad  may  be  laid  to  have  happened  in  an 
English  county.  Mostyn  v.  Ihbrigas,  Cowp. 
177. 

Where  the  cause  of  action  arises  in  two 
counties,  the  venue  shall  not  be  laid  in  a  third. 
Shirley  v.  Collis,  2  W.  Bl.  940. 

In  an  action  for  not  repairing,  the  venue  is  not 
local,  though  the  contract  is  only  implied  from 
the  situation  of  the  parties.  Bucnworth  v. 
Simpson,  1  C,  M.  &  R.  834  ;  1  Gale,  38. 

In  an  action  for  damages  against  an  attorney 
for  filing  a  bill  in  chancery,  without  any  autho- 
rity from,  or  even  the  knowledge  of,  the  plaintiff, 
which  was  afterwards  dismissed  with  costs,  and 
the  plaintiff  obliged  to  pay  those  costs,  the 
venue  may  be  laid  either  in  the  county  where 
the  Court  of  Chancery  is  held,  or  the  county 
where  he  actually  paid  the  money.  Lyde  v. 
Rodd,  1  Bro.  P.  C,  65. 

A  practisincr  attorney  suing  in  person  has  an 
absolute  privilege  to  lay  and  retain  the  venue  in 


Middlesex.  The  court  refused  to  change  the 
venue,  though  the  cause  of  action  arose  else- 
where, and  though  the  balance  of  inconvenience 
was  against  a  trial  in  Middlesex.  Grace  v.  WiU 
mcr,  6  El.  &  Bl.  982  ;  26  L.  J.,  Q.  B.  1  ;  3  Jur., 
N.  a  64. 

2.  In  Local  Actions. 

The  court  will  make  a  rule  absolute  for  enter- 
ing a  suggestion  on  the  record,  to  remove  the 
trial  of  a  cause  from  the  county  where  the  cause 
of  action  arose,  and  where  the  venue  is  laid,  to 
an  adjoining  county,  the  action  being  for  trcspastr 
on  a  close,  and  it  being  sworn  that  the  defen- 
dant and  others  riotou^y  and  tumultnously  as« 
sembled  and  broke  down  the  fences,  without  im- 
posing any  terms  upon  the  plaintiff.  Jot^cm  v 
Price,  7  D.  P.  C.  103. 

An  information  in  the  nature  of  a  quo  warranto 
was  filed  against  C.  for  exercising  the  office  of 
town  councillor  of  Liverpool.  The  venue  was 
Liverpool.  After  issue  joined,  a  suggestion  was 
entered  on  the  record  that  the  trial  might  be 
more  conveniently  had  in  Middlesex  than  in 
Lancashire.  The  defendant  appeared  at  the 
triid,  and  a  verdict  passed  against  him  : — Held, 
that  he  had  waived  any  objection  he  might  have 
had  to  the  suggestion  as  irregular,  and  it  must 
be  treated  as  a  declaration  that  a  trial  could  not 
be  fairly  had  in  Lancashire.  Clerk  v.  Bcg.f  ^ 
H.  L.  Cas.  184  ;  81  L.  J.,  Q.  B.  175. 

In  an  action  on  a  recognizance  of  bail  taken 
at  Durham,  the  venue  was  laid  in  Middlesex,  and 
it  was  aveired  in  the  record  that  the  defendant, 
of  Durham,  came  before  G.  L.,  then  and  there 
being  a  commissioner  duly  appointed  to  take 
recognizances  for  the  county  of  Durham,  and 
then  and  there  became  bail  before  the  said  com- 
missioner:— Held,  that  this  was  a  sufficient 
averment  that  the  commissioner  was  duly  autho- 
rized to  take  the  recognizance  in  the  county  of 
Durham,  and  that  the  venue  was  properly  laid 
in  Middlesex ;  because  the  recognizance  was 
filed  and  must  ultimately  be  returned  there. 
Hartley  v.  Ilodson,  2  Moore,  66  ;  8  Taunt,  171. 

In  an  action  on  a  covenant  against  the  as- 
signee of  the  lessee  of  premises,  described  in  the 
declaration  as  situate  within  the  liberties  of 
Berwick-upon-Tweed,  the  venue  cannot  be  laid  in 
Northumberland.  Berwick  (^Mayor)  v.  Shanks, 
3  Bing.  459  ;  11  Moore,  372. 

In  covenant  by  assignee  of  lessee  against 
lessor,  the  plaintiff  laid  the  venue  in  Middlesex, 
notwithstanding  the  lands  to  which  the  covenant 
applied  lay  in  Surrey.  The  locality  not  appear- 
ing on  the  declaration,  and  no  issue  being  raised 
on  it : — Held,  that  the  defendant  was  not  en- 
titled to  a  nonsuit.  Boges  v.  ffetoetson,  2  Bing. 
N.  C.  575  ;  2  Scott,  831  ;  7  C.  &  P.  127. 

An  action  upon  a  covenant  against  the  per- 
sonal representative  of  the  lessee  of  a  term,  sued 
as  assignee,  in  respect  of  the  privity  of  estate,  is 
a  local  action.  Tremeere  v.  Morrison^  4  M.  Ac 
Scott,  609. 

But  where  the  venue  was  laid  in  Middlesex, 
and  the  declaration  alleged  that  the  defendant 
**  entered  into  the  premises,  and  became  pos- 
sessed thereof,  to  wit,  in  the  county  aforesaid  :  ** 
— Held,  that  it  sufficiently  appeared  that  the 
premises  were  situate  in  the  county  in  which  the 
venue  was  laid.    Tb, 

Where  a  county  had  been  divided,  by  order  in 
coancil,  under  3  &  4  Will.  4,  c.  71,  s.  3,  for  the 
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purpose  of  trial  of  causes,  and  a  party  suing  in 
forzn&  pauperis  brought  an  action  which  was 
local,  in  the  wrong  division,  discoTering  the  mis- 
take at  the  assizes,  withdrew  the  record,  and 
obtained  leave  to  amend,  the  court  ordered  him 
(though  not  dispaupered)  to  pay  costs  of  the 
day  for  not  proceeaing  to  trial.  Thotnpgon  v. 
Hornby,  9  Q.  B.  978 ;  16  L.  J.,  Q.  B.  162 :  11 
Jur.  169. 

The  plaintiff  was  fishing  near  a  spot  where  A. 
had  a  private  right  of  fishery.  The  defendant, 
who  was  the  servant  of  A.,  acting  under  7  &  8 
Geo.  4,  c.  29,  and  bonft  fide  and  reasonably  be- 
lieving A.  to  be  the  owner  of  a  private  fishery  in 
the  place  where  the  plaintiff  was  fishing,  although 
he  was  not  in  fact  the  owner,  apprehended  him 
and  took  away  his  net : — Held,  that  the  defen- 
dant was  entitled  to  the  protection  of  the  act, 
and  therefore  that  the  venue  ought  to  be  laid 
where  the  cause  of  action  arose.  Uvghes  v. 
BuoUand,  3  D.  &  L.  702  ;  15  M.  &  W.  346  ;  15 
L.  J.,  Ex.  233  ;  10  Jur.  884. 

A  Trinity  House  pilot,  who  in  navigating  a 
vessel  negligently  runs  against  and  damages 
another  vessel,  is  not  vrithin  the  protection  of 
the  4  Geo.  4,  c.  125  (PUot  Act),  s.  84,  which 
enacts  that  all  actions  brought  for  anything 
done  in  pursuance  of  the  act  shall  be  brought  in 
the  county  where  the  cause  of  action  arises. 
Laumm  v.  Dumli/i,  9  C.  B.  54. 

The  Municipal  Corporations  Act  (6  &  6  Will. 
4,  c.  76),  s.  133,  which,  for  the  protection  of  per- 
sons acting  in  the  execution  of  that  act,  enacts 
that  "  all  actions  shall  be  tried  in  the  county," 
&c.,  and  entitles  the  defendant  in  case  of  success 
to  his  full  costs  as  between  attorney  and  client, 
applies  to  replevin,  although  one  of  the  pro- 
visions of  the  section  by  which  a  month's  notice 
of  action  is  to  be  given,  is  not  applicable  to  that 
fonn  of  action.  Jones  v.  Johnson,  6  Ex.  133  ;  2 
L.,  M.  &  P.  177 ;  20  L.  J.,  Ex.  109. 

The  7  &  8  Geo.  4,  c,  30,  s.  41,  which  directs 
that  actions  brought  for  anything  done  in  pur- 
suance of  that  statute  shall  be  triS  in  the  county 
where  the  fact  was  committed,  applies  only  to 
the  case  of  parties  exercising  particular  powers 
conferred  by  the  statute.  Thomas  v.  Saunders, 
5  B.  &  Ad.  462. 

In  a  local  action,  a  suggestion  to  try  the  cause 
in  an  adjoining  county  could  not  be  granted 
before  issue  joined.  Thlson  v.  Carlisle  (Bislutp). 
7  C.  B.  79. 

3.  In  Penal  Actions. 

A  declaration  for  a  penalty  given  by  statute, 
which  makes  the  action  local,  need  not  aver  that 
the  penal  act  was  done  in  the  particular  county, 
if  that  county  is  the  venue  in  the  margin  of  the 
declaration.  Cook  v.  Swf/t,  14  M.  &  W.  235  ;  3 
D.  k  L.  67. 

An  action  under  1  &  2  Ph.  &  M.  c.  12,  s.  2,  by 
the  party  aggrieved,  is  not  a  penal  action  within 
13  Eliz.  c.  5,  s.  2,  or  21  Jac.  1,  c.  4,  s.  2,  so  as  to 
require  the  venue  to  be  local.  Fife  v.  Bousfield, 
2  D.  &  L.  481  ;  6  Q.  B.  100. 

But  the  3  &  4  Will.  4,  c.  42,  s.  22,  applies  to 
penal  actions  within  31  Eliz.  c.  5,  s.  2.  Oreen- 
Jiow  v.  Parker,  6  H.  &  N.  882  ;  31  L.  J.,  Ex.  4  ; 
4  L.  T.  473  ;  9  W.  R.  578. 

4.  Adjoining  Counties, 
The  court  has  power,  under  5  &  6  Will.  4,c.  76, 
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s.  109,  to  direct  an  action,  the  venue  of  which  is 
laid  in  the  city  of  Bristol,  to  be  tried  in  the  ad- 
joining county,  the  exception  in  38  Geo.  3,  c.  52, 
8. 10,  being  repealed  as  well  in  civil  as  in  criminal 
proceedings.  Cole  (or  Colne')  v.  Oane,  3  D.  &  L. 
369  ;  15  L.  J.,  Q.  B.  22  ;  9  Jur.  942. 

5.  In  Cbown  Cases. 

In  an  information  of  intrusion,  the  crown  may, 
as  of  its  prerogative,  lay  the  venue  in  any 
county,  without  regard  to  the  local  situation  of 
the  premises.  Att.-Oen,  v.  Parsons,  2  M.  &  W. 
23  ;  2  Gale,  227  ;  5  D.  P.  C.  165. 

But  the  crown  is  not  entitled  by  its  preroga- 
tive, as  matter  of  right,  to  change  the  venue  in 
such  an  information.  Att-Gen,  v.  Churchill 
iZord),  8  M.  &  W.  171  ;  9  D.  P.  C.  772  ;  5  Jur. 
803. 

Semble,  that  the  attorney-general  for  the 
Prince  of  Wales  has  in  transitory  actions  the 
same  powers  with  regard  to  laying  and  retaining 
the  venue  in  causes  arising  within  the  duchy  of 
Cornwall,  as  the  attoroev-gcneral  for  the  crown. 
Att.'Oen,  (^Prince  of  Wales)  v.  Crossman,  1  L. 
R.,  Ex.  381 ;  12  Jur.,  N.  S.  712  ;  14  L.  T.  856  j 
14W.  R.  996;  4  H.  &  C.  568. 

6.  Allegation  op  Venue, 

In  an  action  by  indorsee  against  indorser  of  a 
bill  of  exchange  drawn  payable  in  London,  the 
venue  stated  in  the  maigin  was  Ix>ndon : — Held, 
that  an  averment  of  presentment,  not  stating 
where,  sufficiently  alleged  a  presentment  in 
London.  Boy  dell  v.  Harkness,  4  D.  &  L.  179  ; 
3  C.  B.  168  ;  15  L.  J.,  C.  P.  233  ;  10  Jur.  479. 

The  venue  in  the  margin  was  London,  and  a 
first  count  stated  that  the  plaintiff  was  possessed 
of  premises  situate  at  Milton,  in  the  county  of 
Kent,  abutting  on  the  north  on  the  River  Thames, 
on  the  east  upon  another  part  of  the  river,  called 
the  Blockhouse  Dock,  in  which  premises  the 
plaintiff  and  the  previous  occupiers  had  carried 
on  the  trade  of  mast  and  block  makers  for  sixty 
years,  and  the  plaintiff,  as  such  occupier,  ought 
to  have  the  free  use  and  navigation  of  the  river^ 
and  of  that  part  called  Blockhouse  Dock,  for 
the  more  convenient  carrying  on  his  trade,  and 
with  boats,  rafts,  and  timber  to  pass  from  the 
stream  of  the  river  to  the  side  of  the  premises- 
abutting  on  the  Blockhouse  Dock,  either  at  high 
or  low  water,  and  also  to  pass  from  the  premises- 
and  the  Blockhouse  Dock,  either  at  high  or  low 
water,  into  the  stream  of  the  river,  and  to  load 
and  unload  their  boats,  barges,  and  other  vessels 
at  the  side  of  the  premises  ;  jet  the  defendant 
wrongfully  placed  upon  the  soil  of  the  river,  and 
upon  the  soil  of  that  part  called  the  Blockhouse 
Dock,  piles,  posts,  and  great  quantities  of  earth, 
and  therewith  formed  an  embankment  and 
obstructed  the  navigation  of  the  river,  and  pre- 
vented the  plaintiff  having  access  from  the 
stream  of  the  river  to  the  side  of  his  premises, 
whereby  he  sustained  special  damage.  The 
second  count  was  in  trover  for  goods  and 
chattels.  At  the  trial  it  appeared  that  the 
premises  were  situate,  and  the  obstruction  took 
place,  in  the  county  of  Kent: — Held,  that 
whether  the  cause  of  action  in  the  first  count 
was  local  in  its  nature  or  not,  the  defendant 
was  not  entitled  to  a  verdict  on  that  count, 
since  the  declaration  contained  no  allegation 
which  rendered  it  necessary  for  the  plaintiff  to 
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prove  that  the  obetmction  took  place  in  the  citj 
of  London.  Simmont  v.  Lillystone,  8  Ex.  431  ; 
22  L.  J.,  Ex.  217. 

The  marginal  statement  of  venue  is  incorpo- 
rated with  the  declaration,  and  therefore  in  a  local 
action  it  amounts  to  an  averment  that  the  cause 
of  action  arose  in  the  county  named,  and  if  this 
fact  is  contradicted  by  the  evidence,  is  a  ground 
for  a  nonsuit.  Richardson  v.  Locklin,  34  L.  J., 
Q.  B.  225  ;  11  Jur.,  N.  S.  951  ;  12  L.  T.  728  :  13 
W.  R.  940. 

The  insertion  of  a  venue  in  a  declaration,  con- 
trary to  the  rule,  is  not  cause  of  demurrer. 
Fanner  v.  Champneyg,  1  C,  M.  k,  R.  369  ;  4  Tyr. 
859  ;  2D.  P.  C.  680  ;  FUher  v.  SnoWj  3  D. 
P.  C.  27. 

Or  a  ground  for  setting  aside  the  declaration  ; 
the  proper  course  is  to  apply  to  a  judge  to  strike 
it  out.  Toumsend  v.  Gurmy^  1  C,  M.  &  R.  590  ; 
3  D.  P.  C.  168  ;  5  Tyr.  214. 

Where  a  request  to  the  defendant  to  do  an  act 
-was  necessary  to  be  alleged  in  order  to  give  the 
plaintiff  his  cause  of  action  ;  and  it  was  alleged, 
but  without  a  particular  venue  (there  being  a 
.  general  venue  laid  in  the  preceding  part  of  the 
declaration)  ;  such  omission  could  not  be  taken 
advantage  of  in  arrest  of  judgment  since  4  Anne, 
c.  16,  s.  1,  being  mere  matter  of  form,  available 
only  upon  special  demurrer ;  and  this,  though 
judgment  passed  by  default  on  which  a  writ  of 
inquiry  was  executed.  Botodell  v.  Parsons^  10 
East,  359. 

It  was  not  a  matter  of  demurrer  that  there 
was  no  venue  laid,  if  a  place  was  stated  in  the 
•count.    Pippin  v.  Sheppard^  11  Price,  400. 

In  trespass  quare  clausum  fregit,  where  the 
locus  in  quo  was  stated  to  be  in  the  parish  of  A., 
it  was  enough  if  A.  had  a  church  and  overseers 
of  its  own,  and  was  reputed  a  parish,  although, 
perhaps,  strictly  speaking,  it  might  be  only  a 
hamlet.    Anon.,  2  Camp.  5,  n. 

The  plaintiff,  after  laying  the  venue  in  Middle- 
sex, declared  that  defend^mt  broke  and  entered 
-plaintiff's  apartment  in  a  dwelling-house  situate 
and  being  in  London.  Demurrer,  that  though 
plaintiff  had  laid  his  venue  in  Middlesex,  he 
•alleged  the  apartment  entered  to  be  in  London, 
overruled.  Smith  v.  Smyth,  10  Bing.  406  ;  4  M. 
-&  Scott,  190. 

Where  by  consent  of  both  parties  the  venue 
'was  laid  in  L. : — Held,  that  no  objection  could 
afterwards  be  taken  to  the  venue,  notwithstand- 
ing it  ought,  under  an  act  of  parliament,  to  have 
heen  laid  in  S.  Furnital  v.  Stringer,  1  Bing. 
N.  C.  68. 

7.  Mode  of  taking  Advantage  op  Wbong 

Venue. 

In  a  local  action,  if  it  appears  on  the  face  of 
the  declaration  that  the  venue  is  laid  in  a  dif- 
ferent county  from  that  in  which  the  premises 
are  situate,  the  objection  is  a  subject  of  demurrer. 
Clayton  v.  Best,  8  L.  T.  502  ;  11  W.  R.  888. 

Nonsuit  will  not  lie  upon  a  wrong  venue,  if 
^here  is  no  issue  in  the  pleadings  upon  the 
locality.  Hitchiiis  v.  HollingswortJi,  7  Moore, 
P.  C.  C.  228. 

A  declaration  alleged  that  the  plaintiff  wrong- 
fully altered  and  diverted  a  footway  through 
land  over  which  the  public  had  a  right  of  way, 
whereby  lawfully  passing  along  the  footway  he 
was  injured.  The  county  in  the  margin  was 
Surrey ;    the   footway   was   in  Essex  : — ^Held, 


first,  that  the  action  was  local.  Richardson  v. 
Loeklin,  6  B.  &  S.  777 ;  34  L.  J.,  Q.  B.  225  ;  II 
Jur.,  N.  8.  951. 

Held,  secondly,  that  the  effect  of  Beg.  Gen., 
H.  T.,  16  Vict.  r.  4,  was,  that  the  declaration  con- 
tained an  allegation  that  the  causes  of  action 
arose  in  Essex,  and  therefore  there  was  a  variance 
which  entitled  the  defendant  to  a  nonsuit.    lb. 


8.  Abolition  of  Local  Venue. 

By  Rules  of  Supreme  Court,  1883,  Ord. 
XXXVI.  r.  1,  there  sfuill  be  no  local  venue  for 
tlie  trial  of  any  action,  except  where  otherwise 
provided  by  statute. 

In  an  action  of  debt  founded  on  privity  of 
estate,  the  venue  is  local.  Whitaker  v.  Forbes, 
1  C.  P.  D.  51  ;  45  L.  J.,  C.  P.  140 ;  33  L.  T. 
582  ;  24  W.  R.  241— C.  A. 

An  executor  of  the  grantee  of  a  rent-charge 
on  land  situate  in  Australia,  sued  in  England 
the  devisee  of  the  lands,  in  debt  for  non-payment 
thereof : — Held  (there  being  no  privity  of  con- 
tract between  the  parties),  that  the  action  was 
founded  on  privity  of  estate,  and,  in  accordance 
with  principle  and  settled  authority,  was  a  local 
action,  and  could  only  be  brought  in  Australia. 

9.  Place  of  Trial.— &!^  Pbactioe  (Trial). 


VERDICT. 


See  PRACTICE. 


VESTRY. 


See  ECCLESIASTICAL  LAW. 


VEXATIOUS  INDICTMENT, 


See  CRIMINAL  LAW. 


VIADUCT. 


See  WAY. 
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VICAR  AND  YICABAGE. 

See  ECCLESIASTICAL  LAW. 


VICE-ADMIRALTY 
COURTS. 

See  SHIPPING. 


VIEWS. 

I.  In  Actions.— 5fff  Juby. 

II.  In  Criminal  Matters*— /S(?&  Criminal 
Law. 


VISITOR  AND  VISITATION. 


See  ECCLESIASTICAL  LAW. 


VOLUNTARY  CON- 
VEYANCE. 

^cc  BANKRUPTCY— FRAUDULENT 
CONVEYANCES. 


VOLUNTEER. 


See  ARMY  AND  NAVY. 


VOTE. 

L  At  Municipal  Elections.— ^0  Cor- 
poration. 

II.  In   Vestries,  —  See   Ecclesiastical 
Law. 

III.  At  Parliament  art  Elections. — See 

Election  Law. 

IV.  At  School  Boards.— iS^<?  School  and 

School  Board. 

V.  Under    Public   Health   Act.  —  See 
Health. 


WAGER. 

See  GAMING  AND  WAGERING. 


WAGES. 

I.  Of    Servants.  —  See    Master    and 
Servant. 

II.  Of  Seamen.— iSe'c  Shipping, 

III.  Proof   in    Bankruptcy.— jS^^c   Bank- 
ruptcy. 


waiver  and  acqui- 
escence. 

Prineiplet  ol] — The  doctrine  of  acqaiescence 
is  founded  upon  conduct  with  a  knowledge  of 
one's  legal  rights.  The  acquiescence  which  will 
deprive  a  man  of  his  legal  rights  must  amount  to 
fraud.  The  following  are  necessary  elements  to 
constitute  fraud  of  this  description — (l)the  plain- 
tiff must  have  made  a  mistake  as  to  his  legal 
rights;  (2)  he  must  have  expended  money  or 
done  some  act  on  the  faith  of  his  mistaken  be- 
lief ;  (3)  the  defendant,  the  possessor  of  the 
legal  rightf  mast  know  of  the  existence  of  his 
own  right  which  is  inconsistent  with  the  right 
claimed  by  the  plaintiff  ;  (4)  the  defendant 
must  know  of  the  plaintiff's  mistaken  belief 
of  his  rights  ;  (5)  the  defendant  must  have  en* 
couiagcd  the  plaintiff  in  the  expenditure    of 
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mouey,  or  in  the  other  acts  which  he  has  done, 
either  directly  or  by  abstaining  from  asserting 
his  legal  rights.  Willmot  ▼.  Barber^  per  Fry,  J., 
15  Ch.  D.  at  p.  106  ;  49  L.  J.,  Ch.  792  ;  43  L.  T, 
96;  28  W.  R.  911. 

PermiMioii  to  use  Watar— Ho w  far  Sight  there- 
to arisei.] — The  defendant  being  the  owner  of  a 
canal  of  which  the  plaintiffs  were  large  customers, 
a  mutual  understanding  was  come  to  between  the 
parties,  that  so  long  as  the  plaintiffs  remained 
good  customers  of  the  canal,  they  should  be 
allowed  to  use  the  superfluous  water  of  the  canal 
for  the  purposes  of  copper-works,  of  which 
they  were  occupiers  under  an  agreement  for 
a  lease  with  the  defendant.  The  use  of 
the  water  of  the  canal,  though  conyenient 
and  economical,  was  not  absolutely  essen- 
tial to  the  plaintiffs'  works : — Held,  that  such 
an  understanding  did  not  form  the  foundation 
of  an  equitable  right.  Secus,  if  the  plalntifb, 
with  the  knowledge  of  the  defendant,  had  in- 
curred expense  in  establishing  a  manufacture 
for  which  the  use  of  the  water  was  absolutely 
necessary.  Bankart  v.  Tennantj  10  L.  R.,  Eq. 
141 ;  39  L.  J.,  Ch.  809;  23  L.  T.  137  ;  18  W.  R.  639. 

Where  Bight  Unknown.] — ^Acquiescence  in 
what  has  been  done  will  not  be  a  bar  to  relief 
when  the  person  allied  to  have  acquiesced  has 
acted,  or  abstained  ftom  acting,  through  being 
ignorant  that  he  possessed  rights  which  would 
ho  available  against  that  which  he  permitted  to 
be  enjoyed.  Beauchump  (^EarV)  v.  Winn,  6  L. 
R.,  H.  L,  223. 

Mere  Silence.] — The  mere  fact  that  a  judg- 
ment creditor,  who  is  entered  in  the  debtor's 
statement  of  affairs  as  having  no  security  for  his 
debt,  is  present  in  silence  at  the  first  meeting  of 
the  creditors,  not  proving  his  debt  or  taking  any 
other  part  in  the  proceedings,  will  not  raise  an 
equity  against  him  so  as  to  prevent  his  levying  an 
execution  on  his  judgment,  and  thus  acquiring  a 
valid  security  for  his  debt  before  the  registration 
of  an  extraordinary  resolution  accepting  a  compo- 
sition. McLaren  J  Ex  parte  ^  McColla,  In  re,  16 
Ch.  D.  634  ;  50  L.  J.,  Cli.  203  ;  44  L.  T.  36  ;  29 
W.  R.  389— C.  k. 

Major  E.  died  in  India  in  September,  1810, 
having  left  his  property  between  if.  and  H.,  and 
having  appointed  L.  testamentary  guardian.  In 
December,  1810,  J.,  being  indebted  to  Major  E., 
executed  a  bond  for  securing  payment  of  the 
debt,  and  delivered  it  to  the  agent  of  Major  E. 
L.  died  in  January,  1870,  and  in  July,  1871,  M., 
with  her  husband,  filed  a  bill  against  L.'s  repre- 
sentatives, alleging  that  L.  had  neglected,  by 
registration  of  the  bond  or  otherwise,  to  realize 
J.'s  debt  for  the  benefit  of  Major  E.'s  representa- 
tives, by  which  neglect  the  debt  became  irre- 
coverable in  1831,  owing  to  J.'s  insolvency.  M, 
and  her  husband  first  knew  of  the  bond  in  1833, 
but  were  unwilling  to  interrupt  the  friendly  re- 
lations between  themselves  and  L.,  and  so  de- 
clined taking  proceedings  during  L.'s  lifetime : — 
Held,  without  reference  to  other  objections,  that 
the  plaintiffs  had,  by  their  own  acquiescence, 
disentitled  themselves  to  any  relief  in  the  matter. 
Sleeman  v.  WiUm,  13  L.  R.,  Eq.  36  ;  20  W.  R. 
109. 

Of  Mortgage.] — If,  in  an  agreement,  it  is  one  of 
t)ie  stipulations  that  a  mortgage  is  to  be  given  on 


a  certain  day,  and  it  is  not  given  till  two  days 
afterwards,  and  is  then  accepted  by  the  creditor, 
such  acceptance,  though  a  waiver  ns  to  the  mort- 
gage, is  not  a  waiver  of  the  creditor*s  general 
rights  on  the  contract.  Thompson  v.  Uudsan,  4 
L.  R.,  H.  L.  1  ;  38  L.  J.,  Ch.  431. 

Contract  Xnforeed  thongh  no  Agreement 
under  Seal.] — A  corporation  passed  a  resolution 
in  1860,  agreeing  to  let  land  to  0.  for  300  years, 
to  be  stumped  out  by  a  committee  and  himself 
at  his  expense.  The  corporation  did  not  stump 
out  the  land,  and  C.  afterwards  stamped  out  the 
land  himself,  took  possession  of  it,  erected  a  ter- 
race on  the  land,  and  paid  rent  to  the  corpora- 
tion : — Held,  that  he  was  entitled  to  a  decree  for 
specific  performance,  the  corporation  having 
acquiesced  in  all  that  he  had  done.  Crook  v. 
Seaford  (^Corporation),  6  L.  R.,  Ch.  551  ;  25  L.  T. 
1  ;  19  W.  R.  938. 


Taeit  Aeqnieeeenee  does  not  Satiety  Statntorj 
Power  to  Consent  in  Writing.] — ^A  board  having 
statutoiy  power  to  consent  in  writing  to  a  par- 
ticular act  is  not  bound  by  tacit  acquiescence. 
Kerr  v.  Preston  {Corporation),  6  Ch.  D.  463  ;  46 
L.  J.,  Ch.  409 ;  25  W.  R.  264. 

In  Cases  of  Frand.] — Fraud  cannot  be  condoned 
unless  there  is  full  knowledge  of  the  facts  and 
of  the  rights  arising  out  of  those  facts,  and  the 

Earties  are  at  arm's  length.  Moxon  v.  Payne,  8 
u  R.,  Ch.  881 ;  43  L.  J.,  Ch.  240. 
The  right  of  a  person  dealing  with  a  company 
to  set  aside  (as  against  the  company)  a  contract, 
founded  on  the  latter's  unintentional  misrepre- 
sentation, may  be  waived  or  released,  expressly 
or  indirectly ;  but  cannot  be  easily  waived  by 
anything  the  person  does  or  omits,  while  the 
falsehood  of  the  misrepresentation  remains 
doubtful.  Bank  of  Hindustan,  China  and 
Japan^  In  re,  Campbell,  Ex  parte,  42  L.  J.,  Ch. 
771 ;  S,  a,  9  L.  R.,  Ch.  1  ;  29  L.  T.  519 ;  22 
W.  R.  113. 

Snlmdssion  to  WrongftU  Aet] — Semble,  that 
mere  submission  to  a  wrongful  act  which  has 
been  completed  without  the  knowledge  or  assent 
of  the  person  whose  right  is  infringed,  cannot 
without  some  conduct  amounting  to  accord  and 
satisfaction,  or  a  release  under  s^  being  shewn, 
bar  his  right  of  action  ;  although,  under  the  name 
of  laches,  it  may  afford  a  ground  for  refusing- 
relief  under  some  particular  circumstances.  Dtft 
Bussehe  v.  Alt,  8  Ch.  D.  286  ;  47  L.  J.,  Ch.  386  ; 
38  L.  T.  370. 

Conversion  of  Gtoods.] — See  Tboter. 

Forfeiture— Aeceptanoe    of    Bent.] — In     an 

action  of  ejectment  to  recover  possession  of 
premises  for  breaches  of  covenants  contained  in 
certain  leases,  the  defendant  pleaded  that  aft«r 
the  bringing  of  the  action  the  plaintiff,  with  the 
intention  of  waiving  the  breaches  of  covenant,  ac- 
cepted rent  which  accrued  due  after  the  bring- 
ing of  the  action,  and  that  thereby  the  breaches 
of  covenant  were  waived  : — Held  (on  demurrer), 
a  good  statement  of  defence,  for  the  facts  pleadcsd 
amounted  to  an  agreement  for  a  new  tenancy  on 
the  terms  of  the  old  lease.  EfDans  v.  Wyatt 
43L.T.  176;  44  J.  P.  767. 


Building  Agreement  ]— A  building  agree- 
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ment  between  a  landowner  and  a  builder  con* 
tained  a  stipulation  that  the  landowner,  upon 
the  default  of  the  builder  in  fulfilling  his  part  of 
the  agreement,  might  re-enter  upon  the  land 
and  expel  the  builder,  and  that  on  such  re-entry 
all  the  materials  then  in  and  about  the  premises 
should  be  forfeited  to  and  become  the  property  of 
the  landowner  "  as  and  for  liquidated  damages." 
Semble,  that  if  the  ground  of  forfeiture  was 
the  omission  of  the  builder  to  complete  the 
buildings  on  the  day  appointed  by  tne  agree- 
ment, and  the  landowner  had  after  that  day 
made  advances  of  money  to  the  builder  for  the 
purposes  of  the  agreement,  or  had  in  any  other 
way  treated  the  agreement  as  still  subsisting,  he 
would  have  waived  the  forfeiture.  Under  such 
a  stipulation,  the  interest  of  the  builder  in  the 
materials  being  a  defeasible  one,  the  right  of  the 
landowner  to  seize  is  not  defeated  by  the  com- 
mission of  an  act  of  bankruptcy  by  the  builder 
before  the  seizure  is  made.  The  trustee  in 
bankruptcy  of  the  builder  takes  subject  to  the 
right  of  the  landowner  under  the  agreement. 
Newitt,  Ex  parte,  Garrud,  In  re,  16  Ch.  D.  522  ; 
44  L.  T,  5  ;  29  W.  R.  344—C.  A. 

See  Landlobd  and  Tenant. 


Conditional  Agreement  for  Bednction  of 


Debt.] — A  creditor  having  issued  a  debtor's  sum- 
mons in  respect  of  a  judgment  debt  of  344 Z.,  an 
Agreement  was  made  that  the  debtor  should  give 
■the  creditor  a  cheque  for  50Z.  and  three  bills  of 
•exchange  for  50^  each,  accepted  by  a  third 
iperson,,and  payable  respectively  in  three,  six, 
and  nine  months,  and  that  upon  payment  of  the 
cheque  and  the  bills  in  due  course,  and  a  receipt 
for  a  debt  due  by  the  creditor  to  the  debtor's 
brother  being  handed  to  the  creditor,  he  should 
g^ve  a  receipt  in  full  satisfaction  of  the  judgment 
debt.  In  default  of  payment  of  any  or  either  of 
the  cheque  or  bills,  the  creditor  was  to  be  at 
liberty  to  proceed  for  the  full  amount  due.  The 
cheque  and  the  first  two  bills  were  paid  in  due 
course,  but  the  third  bill  was  not  paid  at  ma- 
turity, the  acceptor  having  forgotten  to  provide 
bis  bankers  with  funds  to  meet  it.  The  creditor 
issued  a  writ  against  the  acceptor,  and  he  paid 
the  dishonour^  bill  within  a  week  after  it 
became  due.  The  creditor  then  issued  a  debtor's 
summons  against  the  debtor  for  the  unpaid 
balance  of  the  original  debt : — Held,  that 
the  provision  in  the  agreement  for  the  revivor 
of  tne  original  debt  upon  default  being  made 
in  the  performance  of  any  of  the  conditions  was 
not  a  penalty,  but  that  on  the  dishonour  of  the 
third  bill  the  creditor  was  remitted  to  his  original 
right,  and  that  he  had  not  waived  that  right  by 
suing  the  acceptor.  Burden,  Ex  parte,  Neil,  In 
re,  16  Ch.  D.  675  ;  44  L.  T.  525  j  29  W.  R.  879 
— C.A. 


Shares.] — At  a  meeting  of  the  partners 


in  a  cost-book  mine,  held  in  1874,  it  was  stated 
that  the  mine  was  2,003Z.  in  debt,  and  a  call  of 
25/.  was  made  upon  each  of  the  six  shares  in  the 
mine.  Two  of  the  partners  did  not  pay  this 
•call,  and  were  in  arrear  for  other  calls.  At  sub- 
.•sequent  meetings  in  June,  1874,  the  shares  of 
these  partners  were  declared  to  be  forfeited. 
Th^  two  partners  took  no  steps  as  to  the  mine 
(until  July,  1879,  when  they  made  a  claim,  and 
in  September,  1880,  they  brought  an  action 
ihlleging  that  the  shares  had  not  been  regularly 


forfeited,  and  claiming  to  be  still  partners.  It 
appeu^d  that  the  mine  was  in  debt  in  1878  : — 
Held,  that  even  assuming  the  shares  not  to  have 
been  regularly  forfeited,  the  plaintiffs,  under 
the  circumstances,  could  not,  i^ter  lying  by  for 
more  than  six  years,  successfully  assert  their 
claim  to  be  partners.  Clarke  v.  Hart  (6  H.  L. 
Cas.  633)  distingaished.  Rule  v.  Jewell,  18 
Ch.  D.  660  ;  29  W.  R.  755. 

Payment  of  Money  by  Miitake.  ] — The  plaintiff, 
by  mistake,  paid  to  the  defendants,  w'ho  were 
owners  of  the  tithes  of  a  parish,  tithe  rent-charge 
in  respect  of  lands  not  in  his  occupation.  The 
plaintiff  did  not  discover  the  mistake  until  the  two 
years,  limited  by  6.&  7  Will.  4,  c.  71,  for  the  re- 
covery of  a  tithe-rent  charge,  had  expired,  and  the 
defendants  had  lost  their  remedy  for  the  arrears 
against  the  lands  actually  chargeable : — Held, 
that  there  was  no  duty  cast  on  the  plaintiff  in 
relation  to  the  defendants  which  made  his  delay 
in  discovering  the  mistake  laches  on  his  part ; 
and  that  he  was  entitled  to  recover  back  the 
amount  paid  as  money  paid  under  a  mistake  of 
fact.  Durrani  v.  Ecelesiastical  Commisnoners, 
6  Q.  B.  D.  234  ;  50  L.  J.,  Q.  B.  30  ;  44  L.  T.  348  ; 
29  VV.  R.  443  ;  45  J.  P.  270. 

Of  Want  of  JnriBdietion.]— A  total  want  of 
jurisdiction  cannot  be  curea  by  the  assent  of 
parties.  Jones  v.  Owen,  5  D.  &L.  069  ;  18  L.  J., 
Q.  B.  8  ;  13  Jur.  261 ;  S,  P.,  Foster  y.  Underwood, 
3  Ex.  D.  3  ;  47  L.  J.,  Ex.  30  ;  37  L.  T.  389  ;  26 
W.  R.  94  ;  Buse  v.  Eoper,  41  L.  T.  457  ;  Wcl- 
lesley  v.  Withers,  4  El.  &  Bl.  759. 

Before  sessions  were  held  appellants  gave 
notice  to  the  clerk  of  the  justices  that  ob- 
jection would  be  made  "if  any  justices  who 
were  rated  in  Yarmouth  heard  the  appeals." 
At  the  hearing  this  objection,  and  no  other,  wius 
made,  and  it  was  overruled  by  the  justices  : — 
Held,  that  the  appellants  were  not  precluded  by 
the  form  of  their  notice  from  contending,  in 
support  of  the  rule  for  a  certiorari,  that  the 
(Airman,  even  if  not  disqualified  by  reason  of 
his  being  rated,  was  disqutdified  by  reason  of  his 
being  himself  a  litigMit ;  although  this  latter 
objection  was  not  specifically  mentioned  in  the 
notice,  or  made  before  the  justices.  Reg.  v. 
Great  Yarmouth  (Justices'),  8  Q.  B.  D.  525  ;  51 
L.  J.,  M.  C.  39  ;  30  W.  R.  460. 

In  an  arbitration  under  the  Lands  Clauses 
Consolidation  Act,  1845,  Y.,  the  arbitrator  on 
behalf  of  the  claimants,  selected  \V.  to  act  aa 
umpire  from  the  names  of  three  persons  sub- 
mitted to  him  by  R.,  the  arbitrator  on  behalf  of 
the  respondents.  On  the  11th  October,  1881, 
the  parties  went  before  the  umpire.  The  award 
was  made  q»  the  22nd  NpYember,  taken  up  by 
the  I'espondenis  arid  fe6i'vetl  up6d  the  claimants 
on  the  10th  December.  W.  had  given  evidence 
on  behalf  of  the  respondents  on  the  3rd  and 
30th  November  with  respect  to  the  value  of 
other  property  in  the  same  neighbourhood,  on 
claims  against  the  respondents.  Y.  saw  in  the 
newspapers  that  W.  was  giving  evidence  in  the 
other  cases,  and  on  the  11th  October,  when  the 
arbitrators  and  umpire  went  to  view  the  pre- 
mises, he  had  noticed  that  R.  shewed  W.  other 
property  in  the  same  neighbourhood,  but  he  did 
not  know  at  the  time  he  selected  W.  to  act  as 
umpire  that  he  was  about  to  be  retained  by  the 
respondents  to  give  evidence  in  other  and  similar 
cases.    No  objection  was  made  by  the  claimants. 
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oor  any  one  on  their  behalf,  that  W.  was  not  a 
disinterested  person  until  the  20th  December  : — 
Held,  that  the  claimant  had  sufficient  knowledge 
of  the  position  of  W.  before  the  award  was  made, 
and  having  given  no  notice  of  objection  until 
the  20th  December,  he  must  be  taken  to  have 
consented  to  W.  acting  as  umpire.  Clout  and 
Metropolitan  and  District  Hauway  Companies^ 
In  re,  46  L.  T.  141. 

Where  there  has  been  an  agreement  between 
two  parties  giving  power  to  a  third  to  make, 
within  a  certain  time,  an  award  on  a  matter  in 
difference  between  them,  if  the  award  is  not 
made  within  the  specified  time,  but  one  of  the 
parties,  not  knowing  that  fact,  takes  it  up  and 
pays  the  charge  for  it,  his  doing  so  will  not 
amount  to  a  waiver  of  the  condition  as  to  time 
contained  in  the  agreement.  Damley  (^EarV)  v. 
London^  Chatham,  and  Dover  Bailway  Com- 
pany, 2  L.  R.,  H.  L.  43  ;  36  L.  J.,  Ch.  404 ;  16 
L.  T.  217  ;  15  W.  R.  817. 

If  a  party  to  a  reference  objects  that  the  arbi- 
trators are  entering  upon  the  consideration  of  a 
matter  not  referred  to  them,  and  protests  against 
it,  and  the  arbitrators  nevertheless  go  into  the 
question  and  receive  evidence  on  it,  and  the 
party,  still  under  protest,  continues  to  attend 
before  the  arbitrators  and  cross-examines  the 
witnesses  on  the  point  objected  to,  he.  does  not 
thereby  waive  his  objection,  nor  is  he  estopped 
from  saying  that  the  arbitrators  have  exceeaed 
'their  authority  by  awarding  on  the  matter. 
Daries  v.  Price,  34  L.  J.,  Q.  B.  8 ;  S.  P.,  Ringland 
v.  Lowndes,  17  C.  B.,  N.  8.  514  ;  33  L.  J.,  C.  P. 
337  ;  10  Jur.,  N.  S.  850  ;  12  W.  R.  1010— Ex.  Ch. 

A  count  was  for  damages  sustained  by  the 
plaintiff  in  consequence  of  the  defendant's  re* 
moving  large  quantities  of  hay  ofE  the  premises 
held  by  him  of  the  plaintiff,  and  selling  the 
same,  or  consuming  it  elsewhere  than  on  the 
premises,  contrary  to  his  agreement  with  the 
plaintiff.  The  sum  indorsed  on  the  writ  was 
S/.  18*.  The  jury  returned  a  verdict  for  the 
plaintiff,  with  3/.  14*.  2d,  damages  : — Held,  that 
the  sheriff  had  no  jurisdiction  under  3  &  4 
WiU.  4,  c.  42  (Writ  of  Trial  Act),  s.  17,  to  try 
this  cause,  and  that  the  objection  was  not  taken 
too  late,  although  an  assent  to  try  before  the 
sheriff  had  been  given  by  both  parties.  Lawrence 
V.  Wilrock,  11  A.  k  E.  941  ;  3  P.  &  D.  536  ;  8 
D.  P.  C.  681. 

Laehei.] — There  is  no  rule  in  equity,  any  more 
than  at  law,  that  the  mere  non-suing  by  a  spe- 
cialty creditor  for  any  period  within  the  statutory 
limit  of  twenty  years  is  such  negligence  as 
dei)rives  him  of  the  right  of  requiring  payment 
of  the  specialty  debt.  S.  covenanted  with  B. 
for  immediate  payment  of  a  sum  of  money  in 
exoneration  of  B.,  and  in  substitution  for  a 
similar  sum  which  B.  was  liable  to  pay  within 
six  months  of  his  death.  S.  died  without  having 
paid,  or  been  called  on  to  pay  that  sum,  leaving 
property  amply  sufficient  to  meet  it,  but  her 
executor,  instead  of  providing  out  of  her  estate 
funds  to  meet  the  liability  on  her  covenant,  left 
her  estate,  consisting  entirely  of  shares  in  a 
bank,  which  afterwards  failed,  unconverted. 
The  investment  in  bank  shares  was  authorized 
by  the  will  of  S. : — Held,  that  the  executors  of 
B.  were  entitled,  after  a  lapse  of  eighteen  and 
a-half  years,  to  enforce  that  covenant  against 
the  estate  of  S.  Baiter,  In  re,  Collim  v.  Rhodes, 
^raman,  In  re,  Rhodes  v.  Wish,  20  Ch.  D.  230 ; 


61  L.  J.,  Ch.  315  ;  45  L.  T.  658  ;  30  W.  R.  858 
— C.  A.    Reversing  44  L.  T.  414. 

Bnaeh  of  Tnut.] — Although  as  between  the 
cestui  que  trust  and  a  stranger  the  claim  of  the 
cestui  que  trust  is  barred  by  lapse  of  time 
operating  against  his  trustee,  lapse  of  time  is  no 
bar  as  between  cestui  que  trust  and  trustee. 
Cross,  In  re,  Harston  v.  Tenison,  20  Ch.  D.  109 ; 
51  L.  J.,  Ch.  646  ;  45  L.  T.  777  ;  30  W.  R.  376— 
C.  A.    Reversing  30  W.  R.  313. 

A  testator  devised  to  his  granddaughter  a 
plot  of  freehold  land  by  the  description  of  *'  the 
portion  of  meadow  land  received  by  me  in 
exchange  from  8.,"  and  other  plots  to  the  same 
granddaughter,  describing  them  by  reference  to 
the  tenants  in  whose  occupation  they  then  were. 
Portions  of  the  plot  of  land  which  the  testator 
had  acquired  by  exchange  from  8.,  and  of  certain 
of  the  plots  which  had  been  in  the  occupation  of 
the  several  tenants  named  in  the  descriptions, 
were,  at  t^e  dbite  of  the  will,  under  contract  for 
sale  to  a  railway  company.  The  company  had 
taken  possession  before  the  date  of  the  will,  but 
the  conveyance  was  not  completed  until  after 
the  testator's  death.  At  the  time  when  the 
conveyance  was  completed,  the  trustee,  who  was 
a  solicitor,  took  count's  opinion  as  to  the  person 
to  whom  the  purchase-money  was  payable,  and 
who  ought  to  join  in  the  conveyance,  and  the 
opinion  was  given  in  favour  of  the  devisee.  The 
trustee  acoo^ingly  paid  the  money  to  her,  and 
informed  the  plaintiff  of  the  result,  but  no  set- 
tlement of  accounts  was  come  to  between  the 
plaintiff  and  the  trustee  up  to  the  time  of  the 
institution  of  the  action,  and  the  plaintiff  had 
not  executed  any  release  or  discharge  to  the 
trustee.  This  action  was  brought  to  recover  the 
money  out  of  the  trustee's  estate,  after  his  death, 
and  nearly  five  years  after  the  payment  had 
been  made : — Held,  that  no  case  of  acquiescence 
was  made  out  against  the  plaintiff,  and  that  he 
was  entitled  to  recover  from  the  trustee's  estate 
the  moneys  received  from  the  railway  company, 
the  amount  to  be  recouped  to  the  trustee's  repre- 
sentative by  his  co-defendant,  the  devisee.  Jack^ 
son,  In  re,  Wilson  v.  Donald,  44  L,  T.  467. 

Onni  proband!.] — Trustees  placed  money  in 
the  hands  of  their  solicitors  for  investment,  and 
the  solicitors,  by  means  of  a  fraud  practised  oa 
A.,  induced  him  to  execute  a  mortgage  of  pro- 
perty to  the  trustees,  handed  to  them  the  deeds, 
and  appropriated  the  money  to  their  own  use. 
No  part  of  the  consideration-money  was  paid  to 
A.  The  solicitors  became  bankrupt.  The  trustees 
brought  an  action  against  A.  on  the  covenant, 
who,  in  ignorance  of  the  facts,  allowed  judgment 
to  go  by  default : — Held,  that  A.  was  entitled  to 
have  the  deeds  cancelled.  The  onus  of  proving 
a  case  of  acquiescence  was  on  the  mortgagees, 
and  could  not  be  discharged  except  by  proving 
that  the  mortgagor  was  aware  of  the  time  and. 
manner  in  which  the  moitgagees'  money  was 
deposited  with  the  solicitors  and  of  the  fact  that 
no  part  of  it  had  been  applied  for  the  use  and 
benefit  of  the  mortgagor.  Wall  v.  Cocherell,  10 
H.  L.  Cas.  229  ;  32  L.  J.,  Ch.  276  ;  9  Jur.,  N.  S. 
447;  8L.  T.  4;  11  W.  R.  442. 

SffiBOt  on  Family  Arrangement.] — A  father 
appointed  his  sons,  J.  and  8.,  his  executors,  and 
bequeathed  his  property  to  them  on  trust  for  aJl 
his  children  as  joint  tenants,  and  not  as  tenants 
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ia  common.  Ten  years  after  his  death  qnestions 
arose  as  to  the  children  entitled,  on  account  of 
the  illegitimacy  of  the  eldest  three  children,  of 
whom  J.  was  one.  To  avoid  litigation  a  deed 
was  executed  bj  all  the  adult  children,  by  which 
it  was  agreed  that  all  the  children  should  share 
equally  and  should  take  as  tenants  in  common. 
A  bill  was  filed  in  1872  by  two  of  the  children 
who  had  been  infants  at  the  date  of  the  deed,  but 
who  came  of  age  respectiyely  in  1857  and  1861, 
to  haye  the  rights  of  all  parties  under  the  will 
declared : — ^Held,  that  the  rights  were  as  declared 
by  the  deed ;  that  the  arrangement  come  to 
between  the  members  of  the  &mily  to  avoid  liti- 
gation was  a  sufficient  consideration  to  support  it 
as  between  the  parties  to  it,  and  that  the  children 
were  bound  by  acquiescence.  Smith  v.  Mogfordj 
21  W.  R.472. 

Parol  WaiTer  of  Agr«ement  relating  to  Land.  ] — 
Parol  waiver  of  the  date  fixed  by  a  written  agree- 
ment to  perform  a  contract  relating  to  land  : — 
Meld,  void,  being  in  contravention  of  the  Statute 
of  Frauds.  Stotoell  v.  Rohinsimf  3  Bing.  N.  C. 
928  ;  5  Scott,  196.  And  see  Harvey  v.  Grabhamy 
5  A.&E.  61;  6H.  &M.  154. 

When  Specific  Performance  not  Chrantad.] — 
A  plaintifE  filed  a  bill  for  specific  performance  of 
a  contract  to  lease  certain  coal  mines  to  him. 
The  contract  was  entered  into  in  February,  1872. 
There  was  delay  in  completion,  not,  however,  as 
far  as  appeared,  attributable  to  the  plaintiff.  In 
September,  1872,  the  defendant  gave  notice  that 
he  should  rescind  the  contract  unless  the  plain- 
tiff complied  with  certain  requisitions  within 
fourteen  days,  and  on  the  29th  of  October,  1872, 
he  stated  his  intention  of  abiding  by  that  notice. 
The  bill  was  filed  on  the  2nd  of  April,  1873.  A 
demurrer  allowed  on  the  ground  that,  the  notice 
having  put  the  parties  at  arm's  length,  the  plain- 
tiff had  been  guilty  of  unreasonable  delay  in 
taking  proceedings.  IluxJiam  v.  Llewellyn^  28 
L.  T.  577  ;  21  W.  R.  670. 

When  a  plaintiff  to  a  bill  for  specific  perform- 
ance has  allowed  five  months  to  elapse  after  the 
defendant  has  rescinded  the  contract  before  filing 
his  bill,  it  is  not  a  sufficient  explanation  of  the 
delay  to  state  that  the  defendant's  solicitor  was 
suffering  from  mental  alienation.  Leave,  how- 
ever, to  amend  may  be  given.  Uuxham  v. 
Llewellyn,  21  W.  R.  766. 

Delay,  liCter  the  parties  were  at  arm's  length, 
of  three  calendar  months  and  thirteen  days,  in 
filing  a  bill  for  specific  performance  of  a  contract 
for  the  sale  and  purchase  of  a  colliery  : — Held,  a 
bar  to  relief.  Ola^hrook  v.  RichardsoUy  23  W.  R. 
51. 

The  fixed  rule  of  equity  that  specific  perform- 
ance of  an  agreement  for  a  lease  will  not  be 
granted  after  a  long  lapse  of  time  will  not  be 
relaxed  merely  on  account  of  possession  and 
payment  of  rent  during  the  whole  of  such 
time.    Powi$  v.  Dynevor  (^Lord),  35  L.  T.  940. 

If  it  is  of  the  essence  of  the  contract  that  an 
act  should  be  completed  by  a  fixed  date,  an  ex- 
tension of  the  time  does  not  operate  as  an  abso- 
lute waiver  of  that  condition,  but  only  substitutes 
the  extended  time  for  the  original  time.  Bar- 
clay V.  Messenger,  43  L.  J.,  Ch.  449 ;  50  L.  T. 
350  ;  22  W.  R.  522. 

If  the  plaintiff  in  a  suit  for  specific  perform- 
ance has  delayed  for  a  length  of  time  to  enforce 
the  agreement,  acquiescence  in  a  breach  of  the 


agreement,  or  in  a  misrepresentation  on  the  faith 
of  which  the  defendant  entered  into  the  agree- 
ment, will  not  be  imputed  to  the  defendant  by 
reason  of  a  similar  delay  on  his  part  in  repudi- 
ating it,  though  accompanied  by  possession. 
Lamare  v.  Dixon,  6  L.  R.,  H.  L.  414  ;  43  L.  J., 
Ch,  203  ;  22  W.  R.  49. 

Covenant  running  with  Land— Aoqniesoence 
in  Broaoh  by  Vendor— Injnnotion  to  Poll  down.] 
— In  1867,  the  plaintiff  conveyed  to  a  purchaser 
in  fee-simple  certain  hereditaments  and  ap- 
purtenances adjoining  their  railway,  and  by  the 
deed  of  conveyance  the  purchaser  covenanted 
'*  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  that  he  (the  said  purchaser)  would 
not  erect  or  build  any  erections  or  buildings  o£ 
any  kind  whatsoever  within  ten  feet  of  the  I'oad- 
way  or  viaduct  of  the  plaintiff,  without  their 
permission  in  writing  first  had  and  obtained.'^ 
In  the  following  year  the  said  purchaser  con- 
veyed the  said  hereditaments  and  appurtenanccs- 
to  a  person  since  dead,  the  testator  of  the  defen- 
dant Bull,  and  the  said  testator  took  and  ac- 
cepted the  said  conveyance  without  notice  or 
knowledge  of  the  said  covenant  other  than  such 
constructive  notice  (if  any),  as  he  might  be 
deemed  to  have  had  by  reason  of  the  said  deed 
of  1867,  being  a  title-deed  of  the  premises.  In 
1869  the  testator  rebuilt  the  said  hereditaments, 
and  erected  on  the  premises  a  hotel,  part  of 
which  stood  within  ten  feet  of  the  roadway  or 
viaduct  of  the  plaintiffs,  and  he  demised  the 
said  hotel  and  premises  for  fifty  years  upon  a 
certain  rent  to  a  woman,  who  assigned  the  lease 
to  the  second  defendant  Francis.  A  covenant 
was  Contained  in  the  lease  to  the  effect  that  the 
lessee  should  not  make  any  alteration  in  the  pre- 
mises without  the  lessor's  consent  in  writing,  but 
neither  the  lessee  nor  the  defendants  had  any 
notice  of  the  covenant  in  the  conveyance  of 
1867  other  than  such  constructive  notice  (if  any> 
as  before  mentioned  in  the  case  of  the  testator. 
In  1881  the  defendant  Francis  increased  the 
height  of  that  part  of  the  erection  which  was- 
within  ten  feet  of  the  plaintiffs'  roadway  or 
viaduct,  having  previously,  in  consideration  of 
the  payment  of  a  sum  of  money,  obtained  the 
written  authority  of  the  defendant  Bifl.1  for  so 
doing.  The  plaintiffs  had  no  knowledge  of  this 
erection  by  the  defendant  Bull,  or  the  alteration 
by  the  defendant  Francis,  until  they  were  both 
completed  in  1881 : — Held,  upon  a  special  case, 
that  the  plaintiffs  were  entitled  to  an  injunction 
to  both  the  defendants,  requiring  them  to  pull 
down  the  said  erections  ;  and  that  the  defen- 
dant Francis  was  not  entitled  to  be  indem- 
nified by  the  defendant  Bull.  London,  Cliatham, 
and  Dacer  Railway  Company  v.  Bull,  47  L.  T, 
413. 

Sffisot  of,  ai  Estoppel.] — Nobody  ought  to  be 
estopped  from  averring  the  truth  or  asserting  a 
just  demand,  unless  by  his  acts,  or  words,  or 
neglect  his  now  averring  the  truth  or  asserting 
the  demand  would  work  some  wrong  to  some 
other  person,  who  has  been  induced  to  do  some- 
thing, or  to  abstain  from  doing  something,  by 
reason  of  what  he  has  said  or  done,  or  omitted 
to  say  or  do.  Adamson,  Ex  parte,  Collie,  In  re, 
8  Ch.  D.  817 ;  47  L.  J.,  Ch.  106  ;  38  L.  T.  920  ; 
26  W.  R.  892. 

See  also  cases  under  Estoppel. 
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Fnblio-hoiuei  Suiday  Closing  (Walei)  Aet, 
1881)  Commencement  ol]— By  s.  3  of  the  Sun- 
day Closing  (Wales)  Act,  1881  (44  &  46  Vict.  c. 
61),  passed  on  the  27th  of  August,  1881,  *<  This 
act  shall  commence  and  come  into  operation  with 
respect  to  each  division  or  place  in  Wales  on  the 
day  next  appointed  for  the  nolding  of  the  genei'al 
annual  licensing  meeting  for  that  division  or 
place :  " — Held,  that  "  the  day  next  appointed  " 
is  the  day  which  shall,  after  the  passing  of  the 
act,  be  next  appointed  for  the  holding  of  the 
meeting,  lliehardt  v.  McBride^  8  Q.  B.  D.  119  ; 
51  L.  J.,  M.  C.  16  ;  45  L.  T.  677  ;  30  W.  R.  120  ; 
46  J.  P.  247. 

Endowed  School.] — Wales  is  a  district  of  Eng- 
land within  the  Endowed  Schools  Act,  18G9 ;  and 
if  a  college  holds  a  fund  in  trust  for  exhibitioners 
to  be  selected  from  a  particular  district  in  Eng- 
land, and  whose  exhibitions  are  tenable  at  the 
univeraity,  such  college  must  give  the  endowed 
schools  commissioners  any  information  they  may 
require  as  to  the  fund.  Jleyricke  Fund,  In  re,  13 
L.  R.,  Eq.  269  ;  41  L.  J.,  Uh.  187  ;  25  L.  T.  787  ; 
20  W.  R.  258.  Affirmed,  7  L.  R.,  Ch.  500  ;  41 
L.  J.,  Ch.  563 ;  26  L.  T.  596  ;  20  W.  R.  715. 

Customs  of.]— The  34  &  35  Hen.  8,  c.  26,  s.  101, 
did  not  interfere  with  the  private  rights  claimed 
by  the  lords  marchers  of  Wales,  as  lords  of 
manors  or  owners  of  the  land.  Beaufort  (^Duke) 
V.  SmUh,  4  Ex.  450  ;  19  L.  J.,  Ex.  97. 

The  custom  of  England  for  rectors  and  vicars 
to  leave  their  vicarages  in  repair  to  their  succes- 
sors was  transferred  to  Wales  by  27  Hen.  8,  c.  26. 
Bunbury  v.  Ilewson,  3  Ex.  558. 

By  the  laws  of  Howel  Dda,  whosoever  owneth 
land  on  the  side  of  the  shore,  he  owneth  the 
breadth  of  his  land  on  the  shore,  and  he  may 
make  a  weir  upon  it  if  he  will ;  but  if  the  sea 
cast  anything  on  the  land  or  on  the  shorc,  the 
king  owneth  it,  for  the  sea  is  a  packhorse  of  the 
king.  Quaere,  whether  this  law  is  still  in  force 
by  virtue  of  12  Edw.  1  and  27  Hen.  8,  c.  26,  s. 
31.  Att.-Oen.  v.  JoJies,  2  H.  &  C.  347  ;  33  L.  J., 
Ex.  249  ;  6  L.  T.  656. 

Prince  of  Wales— Bond.]— The  condition  of  a 
bond,  after  reciting  the  grant  of  an  annuity  by 
the  Prince  of  Wales  (afterwards  Geo.  4)  to  C, 
an  assignment  of  the  same  to  the  obligee  with 
assent  of  the  Prince,  and  an  agreement  that  the 
obligor  should  give  his  bond  as  an  additional 
security,  was  declared  to  be,  that  if  the  Prince  or 
his  treasurer,  or  any  person  for  him,  should  pay 
the  annuity  quarterly  to  the  obligee,  the  bond 
should  be  void  : — Held,  that  upon  failure  of  pay- 
ment the  obligee  was  entitled  to  sue  the  obligor, 
without  having  first  presented  a  particular  of  his 
demand  to  the  Prince's  treasurer,  pursuant  to  35 
Geo.  3,  c  125,  s.  7.  0' Kelly  v.  Sparkes,  2  N.  R. 
421 ;  10  East,  369. 

Eights  of  in  respect  of  Duchy  of  Corn- 
wall.]— See  Cbown. 

Highways  of  Wales.] — See  Way. 
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I.    IN  GENERAL. 

Existence  of.] — A  state  of  war  may  exist  dc 
facto  between  two  countries,  although  there  has 
been  no  formal  declaration  of  v^r  by  their 
governments  ;  but  there  must  be  an  actual  com- 
mencement of  hoRtilities.  The  TcuUmia,  3  L.  R., 
Adm.  394  ;  24  L.  T.  521.  Affirmed,  4  L.  R..  P.  V. 
171 ;  41  L.  J.,  Adm.  57  ;  26  L.  T.  48  ;  20  W.  R. 
421  ;  8  Moore,  P.  C,  N.  S.  411. 

When  the  property  of  a  captive  prince  is  taken 
by  a  hostile  sovereign  power  in  war,  no  court  of 
justice  has  jurisdiction  over  such  a  transaction. 
Rajah  of  Coorg  or  Veer  Rajutulur  Wddeer  v. 
East  India  Company,  29  Beav.  300 ;  30  L.  J.. 
Ch.  226. 

Declaration  of.]— To  ascertain  the  date  <  f  a 
declaration  of  war,  the  declaration  from  the 
ambassador  of  the  court  abroad,  transmitted  by 
him  to  the  secretary  of  state's  office,  is  evidence. 
Thelluson  v.  Cosling,  4  Esp.  266.  (Usually 
proved  by  the  production  of  a  copy  of  a  royal 
proclamation,  announcing  its  existence,  printed 
by  the  printers  of  the  crown,  under  8  &  9  Vict, 
c.  113,  s.  3.) 

II.     PRIZE   OF  WAR. 

1.  Rights  as  to. 

English  Ship— Captured  by  Enemy — Bold  to 
Englishman.] — If  a  British  ship,  captured  by 
an  enemy,  is  afterwards  purchased  by  a  subject 
of  this  realm,  she  is  still  the  property  of  the 
person  from  whom  she  was  captured.  Wood- 
ward V.  Larking,  3  Esp.  286. 

How  Property  may  Pass.] — The  property  in  a 
prize  of  war  maj'  pass  to  the  captors  without 
the  prize  being  taken  into  a  jwrt  belonging  to 
the  country  of  the  captors,  or  being  condemned 
by  a  prize  court.  The  Gauntlet,  3  L.  R.,  Adm. 
381  ;  40  L.  J.,  Adm.  34  ;  25  L.  T.  69;  S.  C. 
reversed,  4  L.  R..  P.  C.  184  ;  41  L.  J.,  Adm.  65  ; 
26  L.  T.  45  ;  20  W.  R.  497  ;  nom.  Reg,  v.  Elliott 
or  Dyke  v.  Elliott.    But  not  on  this  ^int. 

Ship  of  War— What  is. J— A  prize  of  war  (a 
merchantman),  with  a  prize  crew  on  board,  is 
not  a  ship  of  war.    lb. 

Pleading  as  to.] — In  an  action  for  taking  «i 
steam-vessel,  the  defendant  pleaded  that  he  was 
an  admiral  in  the  Portuguese  navy,  and  that  hi> 
took  the  vessel  as  a  lawful  prize,  which  was  con- 
demned by  the  Supreme  Tribunal  of  Marine,  at 
Lisbon,  and  became  forfeited  to  the  queen  of 
Portugal.  In  other  pleas  the  trespass  was  justi- 
fied under  the  authority  of  the  queen  of  Portugal, 
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jure  belli.  Replication,  that  the  defendant  being 
a  natural^-bom  subject  of  this  kingdom,  in  con- 
travention of  59  Geo.  3,  c  69,  accepted  the  com- 
mission of  admiral,  without  the  leave  and  licence 
of  the  king  of  England : — Held,  that  the  pleas 
were  a  conclusive  bar  to  the  action,  and  that 
the  replication  afforded  no  answer  to  the  pleas. 
Dohree  v.  Napier,  2  Hodges,  84 ;  2  Bing.  N,  C. 
782  ;  3  Scott,  201. 

Diitribution.] — As  to  the  general  principles 
and  adjudication  and  distribution  of  booty  and 
prize  of  war,  see  27ic  Banda  and  Kirwee  Booty 
case,  1  L.  B.,  Adm.  109  ;  35  L.  J.,  Adm.  17  ; 
12  Jur.,  N.  S.  819. 

The  admiral  who  is  in  command  at  the  time 
when  the  prize  is  taken,  is  entitled  to  the  flag- 
officer's  share  of  prize.  Bigot  v.  White,  1  H.  Bl. 
265,  n.  ;  4  Dough  302. 

Where,  from  a  change  in  the  command  on  a 
station,  it  becomes  doubtful  to  which  admiral 
the  flag-officer's  share  of  a  prize  taken  by  a  ship 
detached  for  the  purpose  of  cruizing  belongs,  it 
is  clear  that  it  does  not  belong  to  the  captain  in 
command  of  such  ship.  Tat/lor  v.  Bavlett 
(Lord\  1  H.  Bl.  264,  n. 

A  captain  of  marines  who  hnpix^ns  to  be  on 
board  a  man-of-war  when  she  takes  a  prize,  but 
does  not  belong  to  her  complement,  shares  only 
OS  a  passenger.  Wevtyss  v.  Lin*yee,  1  Dougl. 
324. 

The  captain  of  a  ship  actually  on  board  at  the 
time  of  the  capture  is  entitled  to  prize-money 
though  under  arrest  at  the  time,  and  though 
another  officer  had  been  sent  on  board  to 
command  the  ship.  l/unUcy  v.  Sutton,  8  T.  R. 
224. 

if  a  prize  is  taken  by  two  or  more  privateers, 
they  are  to  share  proportionally  according  to 
the  number  of  men  of  which  their  respective 
crews  consist.    Roberts  v.  Hartley,  1  Dougl.  311. 


Right  to  Aiiign  before  Condemnation.] — 


A  captor  of  a  prize  may  legally  assign  his  share 
therein  before  condemnation.  Morrough  y. 
Comym,  1  Wils.  211. 


Payment  into  Conrt  by  Friie  Agent.] 


— Claims  being  made  on  a  prize  agent  by  seyerai 
persons  for  the  prize  money  due  to  a  sailor,  he 
was  permitted,  as  a  public  officer,  to  pay  the 
money  into  court  for  the  benefit  of  that  claimant 
who  should  proye  his  authority  to  receive  it. 
Edwards  v.  Minett,  1  Taunt.  166. 


Condemnation  Reveriod.]  —  The  plain- 


tiffs, together  with  others,  being  owners  of 
one  ship,  and  the  defendant  of  another,  a  prize 
as  taken,  condemned  and  shared  by  agree- 
ment between  them ;  afterwards  the  sentence 
of  condemnation  was  reversed,  and  restitution 
awarded  with  costs,  which  were  paid  solely 
by  the  plaintiffs  ;  an  action  cannot  be  brought 
by  the  plaintiffs  alone  for  their  share  of  the 
restitution  money  and  costs,  because  it  was 
either  a  partnership  transaction,  when  the  other 
parties  ought  to  be  joined,  or  not,  when  separate 
actions  should  be  brought  by  each  of  the  per- 
sons paying.  Oraliavi  v.  Robertson,  2  T.  B. 
282. 


Grant  of,  by  Reyal  Warrant,  to  Seoretary 


of  State  *<  in  Tmst ''  to  Diitribnte  amongst  Fer- 
sone  entitled  thereto.] — The  crown,  by  royal 


warrant,  "granted  to  the  Secretary  of  State  for 
India  in  (^uncil  for  the  time  being "  certain 
booty  taken  in  war  **  in  trust  for  the  use  of " 
certain  persons,  who  had  been  adjudged  entitled 
to  it  upon  a  reference  to  the  Court  of  Admiralty, 
to  be  distributed  among  them,  with  a  further 
provision  that  in  case  any  doubts  should  arise  in 
the  course  of  the  distribution  the  decision  of  the 
Secretary  of  State  should  be  final,  unless  the 
crown  should  otherwise  order  : — Held,  (1)  That 
the  Secretary  of  State  for  India  in  Council  could 
only  sue  or  be  sued  as  a  corporation  under  21  &: 
22  Vict  c.  106,  s.  65,  in  proceedings  which  might 
have  been  taken  by  or  against  the  late  East 
India  Company ;  (2)  That  the  royal  wan-ant 
constituted  the  Secretary  of  State  for  India  in 
Council  an  agent  of  the  crown  for  the  purpose 
of  the  distribution  of  the  fund  under  the  control 
of  the  crown,  but  did  not  constitute  him  a 
trustee  for  the  persons  interested  subject  to  the 
control  of  a  court  of  equity.  Alexander  v.  11 W- 
lingtan  (^Dvke)  (2  Russ.  &  My.  35)  discussed. 
Brown  y.  Harris  (13  Ves.  552)  distinguished. 
Kinloch  y.  Secretary  of  State  for  India  in 
dmncil,  7  App.  Cas.  619  ;  51  L.  J.,  Ch.  885  ;  47 
L.  T.  133  ;  30  W.  R.  845— H.  L.  (E.).  Affirming 
15  Ch.  D.  1  ;  49  L.  J.,  Ch.  571  ;  42  L.  T.  667  ; 
28  W.  R.  619— C.  A. 

Partiei  who  may  bring  the  Suit.] — The  actual 
captors,  though  they  may  institute  the  suit,  are 
plaintiffs  only  in  name,  as  the  burthen  of  proof 
rests  with  those  claiming  a  right  to  8hai*e  in  the 
booty.    Banda  and  Kirwee  Booty  case,  infra. 

Proof  of  Title.^ — If  any  doubt  exists  as  to  the 
character  of  a  ship  claimed  to  be  the  prapeity  of 
a  neutral,  being  still  enemy's  property,  the  inile 
of  the  prize  court  is,  that  the  claimant  shall  be 
put  to  strict  proof  of  ownership,  and  any  circum- 
stance of  fraud,  or  contrivance  or  attempt  at 
imposition  on  the  court,  in  making  out  his  title, 
is  fatal  to  the  claimant ;  condemnation  of  the 
ship  as  enemy's  property  necessarily  follows. 
Batten  y.  Reg,,  11  Moore,  P.  C.  C.  271. 

Imprisonment  consequent  on  taking  Priie — 
Ko  Action.] — No  action  at  common  law  lies  for 
false  imprisonment,  where  the  imprisonment  was 
merely  in  consequence  of  taking  a  ship  as  prize, 
although  the  ship  has  been  acquitted.  Le  Caux 
y.  Men,  2  Dougl.  594. 

2.    JUBISDICTION  OF  ADMIBALTT  COURT. 

None  as  to  Booty  till  8  ft  4  Vict.  e.  65.]— The 
Court  of  Admiralty  had  no  jurisdiction  with 
respect  to  booty  uutil  the  3  &  4  Vict.  c.  65,  the 
22nd  section  of  which,  enacting  that  the  court 
**  shall  proceed  as  in  cases  of  prize  of  war,''  must  be 
understood  to  mean,  not  that  in  all  respects  iLe 
distribution  of  booty  should  be  assimilated  to 
that  of  prize,  but  that  the  ordinary  course  of  pro- 
ceeding in  prize  should  be  adopted.  See  Banda 
and  Kirwee  Booty  case,  1  L.  R.,  Adm.  109  ; 
36  L.  J.,  Adm.  17  ;  12  Jur.,  N.  S.  819. 

Ai  to  Capture — Exclusive.] — The  jurisdiction 
over  all  matters  of  prize,  and  everything  conse- 
quential to  a  capture,  belongs  exclusively  to  the 
Court  of  Admiralty.  Lindo  v.  Rodney,  2  Dougl. 
613,  n. 

The  Court  of  Admiralty  has  jurisdiction  to  en- 
tertain prize  proceedings  commenced  after  the 
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cessation  of  war.     Cargo  Ex  Katharinaj  Lush. 
142  ;  30  L.  J.,  Adm.  21. 

The  question  of  prize  or  no  prize,  or  by  whom 
taken,  cannot  be  tried  at  common  law,  but  must 
be  decided  by  the  judge  of  the  Court  of  Admiralty ; 
and  the  jurisdiction  depends  not  upon  the  locality, 
nor  upon  the  parties,  but  upon  the  nature  of  the 
question,  which  is  such  as  cannot  be  tried  by  any 
rules  of  common  law,  but  by  the  general  law  of 
nations,  which  is  there  administered  by  forms 
best  adapted  to  the  subject  of  its  jurisdiction, 
and  the  interests  of  the  parties.  Mitchell  v. 
Rndney,  2  Bro.  P.  C.  423. 

The  prize  courts  and  courts  of  Lords  Commis- 
sioners of  Appeals  have  the  sole  and  exclusiye 
jurisdiction  over  the  question  of  prize  or  no  prize, 
and  who  are  the  captors,  notwitlistanding  any  of 
the  prize  acts ;  and  if  they  pronounce  a  sentence 
of  condemnation,  adjudging  also  who  are  the 
captors,  the  courts  of  common  law  cannot  ex- 
amine the  justice  or  propriety  of  it.  Camden 
(JLorO)  V.  Home,  6  Bro.  P.  C.  243 ;  2  H.  Bl.  633 ; 
4  T.  E.  382. 

Where  a  ship  is  bonft  fide  seized  as  prize,  the 
owner  cannot  sustain  an  action  in  a  court  of 
common  law  for  the  seizure,  though  she  is  re- 
leased without  any  suit  being  instituted  against 
her ;  his  remedy,  if  any,  being  in  the  Court  of 
Admiralty.  Faith  v.  Peartton,  2  Marsh.  133  ;  6 
Taunt.  439  ;  4  Camp.  357  ;  Holt,  113. 

Ally.]  —  If  an  ally  actually  co-operates  in 
effecting  a  capture,  he  cannot  recover  any  pro- 
portion of  the  prizes  in  the  common  law  courts 
of  this  country  ;  he  must  sue  in  the  prize  courts. 
Duel* worth  V.  Tttcker,  2  Taunt.  7. 


3.  FOEEIGN  PBIZE  CoUETS. 

Sentence — EiliBCt  of.] — The  sentence  of  a  court 
of  admiralty,  sitting  under  a  commission  from  a 
belligerent  power,  in  a  neutral  country,  will  not 
be  recognized  in  our  courts ;  and  that  is  to  be 
considered  a  neuti*al  country  for  this  purpose,  in 
which  the  forms  of  an  independent  neutral  go- 
vernment are  preserved,  although  the  belligerent 
may  have  such  a  body  of  tioops  stationed  there 
as  in  reality  to  possess  the  sovereign  authority. 
Donaldson  v.  J7^ow<2^/KW,  1  Camp.  429.  And  see 
Smith  V.  Surridge,  4  Esp.  25. 

A  sentence  of  a  foreign  court  of  prize  is  con- 
clusive evidence  upon  every  matter  within  the 
jurisdiction  of  such  court  upon  which  it  has  pro- 
fessed to  decide.  Bolton  v.  Oladstone,  5  East, 
'155  ;  1  Smith,  372;  2  Taunt.  85. 

And  if  it  can  be  discerned  on  the  face  of  the 
sentence  that  the  court  condemned  on  the  ground 
that  the  property  was  enemy's  property,  the  sen- 
tence is  conclusive  evidence  in  the  courts  here 
that  the  property  was  not  neutral.    Ih, 

A  sentence  of  a  foreign  court  of  admiralty  is 
only  conclusive  here  as  to  the  express  ground  of 
the  sentence,  but  not  as  to  any  of  the  premises 
(noticed  in  the  consideration  part  of  the  sentence) 
that  led  to  the  adjudication.  Christie  v.  Secrc- 
tan,  8  T.  R.  192. 

The  sentence  of  a  foreign  court  of  admiralty 
is  evidence  only  of  what  it  positively  and  speci- 
fically afiirms  in  the  adjudicative  part  of  it.  not 
of  what  may  be  gathered  from  it  by  way  of  in- 
ference.   Fisher  v.  Ogle,  1  Camp.  418. 

The  sentence  of  a  loreign  court  of  admiralty, 
condemning  a  vessel  for  attempting  to  violate  a 
blockade,  is  not  conclusive,  unless  the  fact  upon 


which  the  condemnation  proceeded  appears,  on 
the  face  of  the  sentence,  free  from  doubt  and 
ambiguity ;  it  cannot  be  collected  by  mere  in- 
ference, nor  can  it  be  left  to  uncertainty,  whether 
the  vessel  was  condemned  upon  one  ground,  which 
would  be  a  just  ground  of  condemnation  by  the 
law  of  nations,  or  on  another  ground  which  would 
only  amount  to  a  breach  of  the  manicip4ii  r^ula* 
tions  of  the  condemning  country.  Dalgleish  v. 
Hodgson,  5  M.  &  P.  407  ;  7  Bing.  495. 

A  sentence  of  condemnation  of  a  prize  taken  by 
a  French  privateer  and  carried  into  Spain  by  a 
French  court  sitting  there  (Spain  being  then  a 
belligerent  ally  of  France  in  the  war  against  Great 
Britain)  was  valid  :  and  such  condemnation,  pro- 
ceeding en  the  ground  of  the  property  being 
enemy's  and  British,  is  conclusive  in  an  action  on 
a  policy  against  the  underwriter  by  the  aaBnred, 
who  had  insured  it  as  Danish,  which  in  fact  it 
was,  Denmark  being  then  neutral.  Oddy  Y,lio* 
riZZ,  2  East,  473. 

In  an  action  on  a  policy  of  insurance  on  goods 
warranted  American  on  board  a  ship  from  London 
to  Virginia,  a  sentence  of  a  foreign  court,  which, 
after  reciting  that  **  forasmuch  as  the  true  desti- 
nation of  the  vessel  was  for  the  English  islands, 
having  been  hired  and  loaded  at  London,  and 
having  on  board  eighty  barrels  of  gunpowder,*' 
declared  the  ship  and  cargo  a  good  prize,  is  not 
conclusive  evidence  against  the  warranty  of  neu- 
trality ;  because  the  special  grounds  assigned  f  3r 
the  sentence  do  not  necessarily  lead  to  such  a 
conclusion.     Calvert  v.  Bovill,  7  T.  R.  523. 

The  sentence  of  a  prize  court  condemning  a 
vessel  is  not  conclusive  as  to  any  matter  of  fact 
which  was  the  ground  of  condemnation,  unless 
that  matter  of  fact  is  clearly  and  certainly  stated 
in  the  judgment  as  a  ground  of  condemnation. 
Hobbs  V.  Henning,  17  C.  B.,  N.  S.  791 ;  34  L.  J., 
C.  P.  117  ;  11  Jur.,  N.  S.  223 ;  12  L.  T.  205 ;  IS 
W.  R.  431. 

Although  the  finding  of  a  matter  of  fact  in  the 
judgment  of  a  prize  court  may,  when  adduced  in 
evidence,  be  conclusive  evidence  of  the  fact  so 
found,  it  cannot  be  pleaded  as  an  estoppel.    lb. 


III.   FOREIGN  ENLISTMENT. 

1.  Cases  Decided  undeb  33  &  34  Vict.  c.  90. 

Towing  Friie.  ] — The  employment  of  an  English 
steam-tug  for  the  purpose  of  towing  a  prize  to  the 
captor's  waters,  is  a  despatching  a  ship  from  the 
United  Kingdom  for  the  purpose  of  being  em- 
ployed in  the  naval  service  of  a  foreign  state, 
within  the  Foreign  Enlistment  Act,  1870  (33  & 
34  Vict.  c.  90),  s.  8.  Reg,  v.  Elliott  or  I>yke  v. 
Elliott,  The  Gauntlet,  4  L.  R.,  P.  C.  184 ;  41 
L.  J.,  Adm.  65 ;  26  L.  T.  45 ;  20  W.  R.  497. 
Reversing  3  L.  R.,  Adm.  381  ;  40  L.  J.,  Adm. 
34  ;  25  L.  T.  69. 

Laying  Telegraph  Cable.]-— By  33  &  34  Vict, 
c.  90,  s.  8,  if  any  person  within  her  Majesty's 
dominions,  without  her  Majesty's  licence,  de- 
spatches any  ship  with  intent  that  the  same  shall 
be  employed  in  the  military  or  naval  service  of 
any  foreign  state  at  war  with  any  friendly  state, 
the  ship  in  respect  of  which  any  such  offence  is 
committed  and  her  equipment  shall  be  forfeited 
to  her  Majesty  : — Held,  that  a  vessel  despatched 
to  furnish  and  lay  a  submarine  telegraph  cable 
along  the  French  coast  between  Cherbourg  and 
Verdun  was  not  despatched  to  be  employed  in 
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the  mUitary  service  of  France.  The  Inter- 
natiitnal,  B  L.  K.,  Adm.  321  ;  40  L.  J.,  Adm.  1 ; 
23  L.  T.  787. 

Belease  of  Ship.] — Application  to  release  such 
a  vessel  granted,  but  without  costs  and  damages. 
Jft. 

When  a  cause  is  instituted  against  a  ship  in 
respect  of  which  an  offence  against  the  Foreign 
Enlistment  Act,  1870,  is  alleged  to  have  been 
committed,  the  court  may,  with  or  without  the 
consent  of  the  crown,  order  the  ship  to  be  re- 
leased on  bail.  The  Gauntlet,  3  L.  B.,  Adm. 
319  ;  24  L.  T.  597. 

When  such  order  is  made,  bail  will  be  required 
for  the  full  value  of  the  ship  and  her  equipment, 
but  not  for  an j  further  sum  for  costs.    lo. 

Indemnity  for  Detention.] — In  an  application 
to  the  Court  of  Admiralty  for  indemnity  by  the 
crown  in  respect  of  the  detention  of  vessds  under 
s.  24,  where  the  secretary  of  state  has  released 
the  vessels  without  issuing  his  warrant  stating 
reasonable  and  probable  cause  for  the  detention, 
the  proper  form  of  procedure  is  by  motion  upon 
affidavit.  Tlie  Oreat  I^ortlicm  and  Hie  Midlandy 
26  L.  T.  201. 

The  crown  is  entitled  to  time  to  answer  the 
affidavits  in  support  of  the  application,  so  as  to 
raise  any  questions  of  law  and  fact.    Ih, 

2.  Cases  Decided  under  69  Geo.  3,  c.  69. 

Wliat  Govemmonti.]— The  59  Geo.  3,  c.  69, 
s.  7  (repealed),  provided  that  if  any  person  shall, 
without  the  leave,  &c.,  equip,  furnish,  or  fit  out, 
any  ship  or  vessel  with  intent  or  in  order  that 
such  ship  or  vessel  shall  be  employed  in  the  ser- 
vice of  any  foreign  prince,  or  of  any  person  or 
persons  exercising  or  assuming  to  exercise  any 
powers  of  government  in  or  over  any  foreign 
state  as  a  transport,  &c.,  every  such  person  shall 
be  guilty  of  a  misdemeanor,  and  every  such 
ship  shall  be  forfeited.  A  ship  was  fitted  out  as 
a  transport  for  the  service  of  certain  persons  in 
the  island  of  Cuba,  who  had  revolted  from 
Spain,  and  had  assumed  to  exercise  government, 
and  were  conducting  hostilities  against  Spain. 
It  did  not  appear  who  the  persons  were  or  over 
what  part  of  Cuba  they  assumed  to  exercise 
government : — Held,  that,  inasmuch  as  the  per- 
sons in  whose  service  the  ship  was  employed 
assumed  to  exercise  government,  there  was  a 
breach  of  the  provisions  of  the  act,  and  the  ship 
was  liable  to  forfeiture.  Reg,  v.  CarliUj  The  Sat- 
radoTj  3  L.  R.,  P.  C.  218  ;  39  L.  J.,  Adm.  33  ;  23 
L.  T.  203  ;  18  W.  R.  1054. 

Bnilding  Ship.]— If  a  British  shipbuilder 
builds  a  vessel  of  war  in  an  English  port,  and 
arms  and  equips  her  for  war  bon&  fide  on  his 
own  account  as  an  article  of  merchandize,  and 
not  under  or  by  virtue  of  any  agreement,  under- 
standing or  concert  with  a  belligerent  power,  he 
may  lawfully,  if  acting  bonli  fide,  send  the  ship 
so  armed  and  equipped  for  sale  as  merchandize 
in  a  belligerent  country,  and  will  not  in  so  doing 
violate  the  provisions  or  incur  the  penalties  of 
the  Foreign  Enlistment  Act,  59  Geo.  3,  c.  69 
(repealed).  Charassej  Ex  parte,  Grazebrook, 
Inre.i  De  G.,  J.  &  S.  656. 

The  building,  in  pursuance  of  a  contract,  with 
intention  to  sell  and  deliver  to  a   belligerent 


power,  the  hull  of  a  vessel  suitiible  for  war,  but 
unarmed,  and  not  equipped,  furnished,  or  fitted 
out  with  anything  which  enables  her  to  cruise  or 
commit  hostilities,  or  do  any  warlike  act  what- 
ever, is  not  a  violation  of  the  59  Geo.  3,  c.  69 
(repealed).  Att,'Gen,  v.  Sillem,  T?ie  AlexaTulraj 
2  H.  &  C.  431  ;  33  L.  J.,  Ex.  92 ;  10  Jur.,  N.  S. 
262  ;  11  L.  T.  223  ;  12  W.  R.  267  ;  S,  C,  at  nisi 
prius,  3  F.  &  F.  646. 

Serving  on  board  Ship.] — Serving  on  board  a 
vessel  used  as  a  store-ship  in  aid  of  a  belligerent 
ship,  the  fitting  out  of  which  to  be  so  used 
is  an  offence  within  59  Geo.  3,  c.  69,  s.  7  (re- 
pealed), is  a  serving  on  board  a  vessel  used  or 
fitted  out  for  a  warlike  purpose  in  the  service 
or  in  aid  of  a  foreign  state  within  s.  2.  Burton 
V.  Pinkerton,  2  L.  R.,  Ex.  340  ;  36  L.  J.,  Ex.  137  ; 
17  L.  T.  16. 

In  an  action  for  taking  a  steam-vessel,  the  de- 
fendant pleaded  that  he  was  an  admiral  in  the 
Portuguese  navy,  and  that  he  took  the  vessel  as 
a  lawful  prize,  which  was  condemned  by  the 
Supreme  Tribunal  of  Marine,  at  Lisbon,  and 
became  forfeited  to  the  queen  of  Portugal.  In 
other  pleas  the  trespass  was  justified  under  the 
authority  of  the  queen  of  Portugal,  jure  belli. 
Replication,  that  the  defendant  being  a  natural- 
bom  subject  of  this  kingdom,  in  contravention 
of  69  Geo.  3,  c.  69  (repealed),  accepted  the  com- 
mission of  admiral,  without  the  leave  and  licence 
of  the  king  of  England : — Held,  that  the  pleas 
were  a  conclusive  bar  to  the  action,  and  that 
the  replication  afforded  no  answer  to  the  pleas. 
Dohree  v.  Napier,  2  Hodges,  84  ;  2  Bing.  N.  C. 
782  ;  3  Scott,  201. 

On  an  indictment,  that  at  Liverpool  the  de- 
fendants engaged  and  procured  men  to  enlist  as 
sailors  in  the  service  of  a  belligerent  state,  the 
evidence  being  that  the  men  were  engaged  by 
the  defendants  at  Liverpool  to  enter  themselves 
as  the  crew  of  a  vessel  lying  there  for  a  voyage 
to  China,  and  that  afterwards,  when  the  vessel 
was  off  the  coast  of  France,  the  men  were,  in 
the  presence  of  one  of  the  defendants,  enlisted 
in  the  belligerent  service,  the  jury  was  directed, 
that  if  the  defendants  engaged  the  men  with  the 
intention  that  they  shoiHd  afterwards  be  en- 
listed abroad  in  the  belligerent  service,  the  in- 
dictment was  sustained.  Reg,  v.  Jtmct,  4  F.  & 
F.  25. 

On  an  indictment  against  a  British  subject,  it 
appeared  that  he  engaged  men  in  this  country  to 
serve  on  board  a  vessel  which  he  then  took  to 
Madeira,  and  there  met  and  signalled  a  ship  of 
the  belligerent  power,  and  went  with  it  to 
anchor  off  an  island  which  belonged  to  a  foreign 
state,  and  there  received  on  bo^d  the  former 
vessel  an  officer  of  the  belligerent  power,  to 
whom  he  handed  over  the  command,  and  who  in 
his  presence  used  incitements  to  his  men  to  in- 
duce them  to  enlist,  all  of  them,  however,  refus- 
ing to  do  so  except  one  or  two,  not  proved  to 
have  been  British  subjects.  The  jury  was  directed 
to  find  whether,  when  the  defendant  origioally 
engaged  the  men,  he  had  the  intention  not  only 
to  take  the  vessel  out  to  deliver  her  over  to  the 
belligerent  commander,  but  also  to  enable  him  to 
incite  and  induce  them  to  enlist,  the  question 
being  reserved  whether  that  would  constitute  an 
offence  under  the  statute.  Reg,  v.  Corhett,  4 
F.  &  F.  556. 

On  an  indictment  for  causing  men  to  enlist  or 
engage  in  the  Confederate  service  as  sailors,  and 
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also  for  counselling-  men  here  to  enlist  in  such 
seryice  abroad,  and  for  assisting  in  the  equip- 
ment of  a  vessel  for  such  service,  the  evidence 
shewing  that  an  old  gunboat,  dismantled  of  all 
warlike  equipments,  was  purchased  at  Sheemess, 
with  a  view  to  her  being  engaged  in  the  Con- 
federate service ;  that  the  defendant  took  an 
active  part  in  repairing  her,  and  fitting  her  for 
sea,  and  also  in  engaging  men  to  go  in  her  as 
firemen  or  stokers  for  a  trial  trip  :  that  she  went 
over  to  Calais,  and  that  there  the  Confederate 
flag  was  hoisted,  and  a  Confederate  captain  came 
on  board,  who  attempted  to  enlist  the  men  ;  and 
that,  after  this,  the  defendant  was  on  board,  and 
still  used  his  endeavours  to  send  men  on  boai*d 
the  vessel  as  stokers  : — Held,  that  the  material 
point  was  his  knowledge  of  the  ultimate  destina- 
tion of  the  vessel ;  that  bis  acts  after  knowledge 
of  it  were  evidence  of  his  having  had  such 
knowledge  before  the  acts  of  engagement  in  this 
country  ;  that  the  acts  abroad  were  evidence  of 
the  intention  of  the  acts  in  this  country ;  that 
the  mere  repairing  of  the  vessel  for  a  trial  trip 
was  not  an  equipping  ;  and  that  the  clause  as  to 
enlistment  applied  to  the  engagement  of  men  in 
any  capacity  connected  with  the  navigating  of 
the  vessel,  as  firemen,  stokers,  or  engineers. 
Reg,  V.  Rumble,  4  F.  &  F.  175. 

Capture — ^Bniming  Blockade.] — Notwithstand- 
ing the  59  Geo.  3,  c.  69  (repealed),  a  British  sub- 
ject, who,  in  the  service  of  a  foreign  state  at  peace 
with  Great  Britain,  captures  a  British  vessel, 
which  is  lawfully  condemned  as  a  prize  for  break- 
ing blockade,  is  not  liable  to  an  action  at  the  suit 
of  the  owner  of  the  vessel.  JDohree  v.  Xajtier,  2 
Bing.  N.  C.  781  ;  3  Scott,  201. 


WARD. 

See  INFANT. 


WAREHOUSEMEN,  WHAR- 
FINGER AND  WHARF. 

1.  Wharfs, 

2.  Rights  and  Liabilities, — Sec  Bailment. 

3.  Delivery  Orders, — See   Sale — ^Negoti- 

able Instruments. 

1.  Whabfs. 

Nature  of.] — Where  the  London  Dock  Com- 
pany having  built  warehouses  in  which  wines 
were  deposited,  upon  payment  of  such  a  rent  as 
they  and  the  owners  agreed  upon,  accepted 
afterwards  a  certificate  from  the  Board  of 
Treasury,  under  43  Geo.  3,  c.  132,  whereby  it 
became  lawful  for  the  importers  to  lodge  and 
secure  the  wines  there  without  paying  the  duties 
for  them  in  the  first  instance  ;  and  it  did  not 
appear  that  there  was  any  other  place  in  the 
port  of  London  where  the  importers  had  a  right 
to  bond  their  wines  : — ^Held,  that  such  a  mono- 


poly and  public  interest  attaching  upon  their 
property,  they  were  bound  by  law  to  receive  the 
goods  into  their  warehouses  for  a  reasonable  hire 
and  reward.    Allnvtt  v.  Inglis,  12  East,  527. 

Wharfs  must  be  assigned  in  open  places  only. 
London  }Vltar/'s  ease,  1  W.  Bl.  581. 

In  justifying  in  a  plea  to  an  action  for  the  use 
of  a  crane  in  a  public  wharf,  it  is  sufiScicnt  to 
say,  that  "  it  is  a  public,  open,  and  lawful 
wharf,"  without  claiming  the  right  by  imme- 
morial usage  ;  for  the  public  has  a  right  to  use 
the  cranes  erected  on  public  quays.  Bolt  v. 
Stennett,  8  T.  R.  606. 

Market  Orert.] — If  the  owner  of  goods  sends 
them  to  a  wharf  in  the  borough  of  Southwark, 
where  goods  of  the  same  sort  are  usually  sold  ; 
and  the  wharfinger,  without  any  authority,  sells 
them  to  a  bon&  fide  purchaser,  who  duly  pajs 
for  them  ;  this  is  not  a  sale  in  market  overt  to 
change  the  property,  and  trover  lies  for  the 
goods  at  the  suit  of  the  owner  against  the  pur- 
chaser.    Wilhinso7i  v.  Xi7ig,  2  Camp.  335. 

Landing  Goods  at  Sufferance  Wharfs.] — The 

acts  relating  to  landing  goods  at  a  sufferance 
wharf  were  intended  for  the  protection  of  the 
shipowner.  Barber  v.  Meycrstein,  4  L.  R.,  H.  L. 
317  ;  39  L.  J.,  C.  P.  187  ;  22  L.  T.  808  ;  18  W.  R. 
1041. 

Nuisance  at] — Keeping  wood  naphtha  in  a 
warehouse  near  to  streets,  highways,  and  dwel- 
ling-houses, in  such  large  quantities  as  to  en- 
danger the  lives  and  properties  of  the  Queen's 
subjects  therein,  is  indictable  as  a  nuisance  at 
common  law.  Reg.  v.  Lister,  Dears.  &  B.  C.  C. 
209  ;  26  L.  J.,  M.  C.  19ff ;  3  Jur.,  N.  S.  670. 

And  see  Health. 

Sights  of  Wharfinger  of  Access  to  Biver.] — 

The  owner  of  land  abutting  on  a  tidal  navigable 
river  has,  jure  naturae,  a  right  of  access  to  and 
from  the  stream  wholly  distinct  from  the  right 
of'  navigation  which  he  enjoys  in  common  with 
the  rest  of  the  public.  Lyon  v.  Fishmongers^ 
Company,  1  App.  Cas.  662  ;  46  L.  J..  Ch.  68  ;  35 
L.  T,  669  ;  25  W.  R.  166. 

There  is  no  distinction  between  the  position  of 
a  riparian  owner  of  land  abutting  on  a  tidal 
and  that  of  an  owner  of  land  abutting  on  a 
non-tidal  stream,  as  far  as  regards  right  of 
access  firom  the  stream  to  his  own  land,  and  vice 
vers4.    lb. 

Such  right  of  access  is  a  private  right  distinct 
from  the  right  of  navigating  the  stream,  which 
is  common  to  the  riparian  owner  and  the  rest 
of  the  public,  and  it  is  not  to  be  interfered 
with  by  a  licence  to  embank,  under  s.  53  of  the 
Thames  Conservancy  Act,  1857  (20  &  21  Vict, 
c.  cxlvii.),  but  is  protected  by  s.  179  of  that  act. 
lb, 

A  riparian  owner  has  a  right  to  moor  a  vessel 
of  ordinary  size  alongside  his  wharf  for  the  pur- 
pose of  loading  or  unloading  at  reasonable  times 
and  for  a  reasonable  time.  Original  Hartlepool 
Collieries  Company  v.  Gibb,  5  Ch.  D.  713 ;  46 
L.  J.,  Ch.  311  ;  36  L.  T.  433.  See  also  Bell  v. 
Quebec  (^Corporatimi),  6  App.  Cas.  84  ;  49  L.  J., 
P.  C.  1. 


Other  Easementi.  ] — ^A  dock  and  an  adjoin- 


ing strip  of  land  and  a  coal  wharf  were  held  in  fee 
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by  the  same  person,  and  whenever  a  ship  of  any 
size  was  taken  into  the  dock  to  be  repaired  her 
standing  bowsprit  projected  over  and  across  the 
adjoining  strip  of  land.  All  the  properties  were 
put  up  for  sale  by  auction  under  particulars  of 
sale  which  stated  that  the  dock  was  capable  of 
holding  two  vessels  of  large  size,  and  that  at  low 
water  several  vessels  or  a  steamer  of  the  largest 
class  would  safely  lie  on  the  ways  for  repairs ; 
and  wherein  the  strip  of  land  was  described  as  a 
'  freehold  coal  wharf,  capable  of  being  rendered 
worth  a  very  large  rental  by  a  comparatively 
small  outlay ;  but  nothing  was  stated  to  shew 
that  the  dock  or  its  owners  either  had  or  were 
intended  to  have  any  right  or  privilege  over  the 
adjoining  premises.  The  strip  of  land  and  coal 
wharf  were  sold  and  conveyixl  to  the  purchaser 
in  fee  absolutely  and  in  the  most  unqualified 
manner,  and  under  such  purchaser  the  d^endant 
claimed.  Afterwards  the  dock  was  sold  and  con- 
veyed to  the  purchaser  thereof,  under  whom  the 
plaintiff  claimed  : — Held,  on  a  bill  for  an  injunc- 
tion to  restrain  the  defendant  from  preventing 
or  interfering  with  the  plaintiff's  full  use  and 
enjoyment  of  the  dock  as  the  same  had  thereto- 
fore been  used  by  allowing  the  bowsprit  of  any 
vessel  in  the  dock  to  overlie  or  overhang  the 
strip  of  land  and  coal  wharf :  first,  that  there 
was  no  legal  ground  for  holding  that  the  owner 
of  the  dock  retained  or  had,  in  respect  of  that 
tenement,  any  right  or  easement  over  the  adjoin- 
ing tenement  of  the  strip  of  land  and  wharf 
after  the  sale  and  alienation  of  the  latter.  Suf- 
fidd  V.  Brown,  4  De  G.,  J.  &  S.  185  ;  35  L.  J., 
Ch.  249. 

Held,  secondly,  that  the  purchaser  or  grantee 
of  the  wharf  was  not  to  be  considered  as  having 
been  bound  to  know,  at  the  time  of  his  purchase, 
that  the  use  of  the  dock  would  require  that  the 
bowsprits  of  large  vessels  received  in  it  should 
project  over  the  land  he  bought,  or  as  having 
bought  with  notice  of  this  necessary  use  of  the 
dock,  and  the  absolute  sale  and  conveyance  to 
him  was  not  to  be  cut  down  and  reduced  accord- 
ingly,   lb. 

Held,  thirdly,  that  the  easement  claimed  by 
the  plaintiff  was  neither  continuous,  apparent, 
nor  necessary.    lb. 

A.  was  possessed  of  a  wharf,  and  had  a  mast 
projecting  therefrom  over  the  river.  B.  moored 
his  vessel  at  the  adjoining  wharf,  with  her  bow- 
sprit overhanging  the  front  of  A.*s  wharf,  and 
on  the  falling  of  the  tide,  the  bowsprit  of  B.'s 
vessel,  coming  in  contact  with  A,*s  mast,  broke 
it : — Held,  that  B.  was  not  responsible.  Baltoih 
V.  Bentanj  1  C.  B.,  N.  S.  672. 

The  plaintiff  was  possessed  of  a  wharf  on  the 
Thames,  in  front  of  which  was  a  pile  which  had 
more  than  twenty  years  ago  been  driven  into  the 
bed  of  the  river  by  the  then  occupiers  of  the 
wharf,  and  had  remained  there  ^dthout  interrup- 
tion from  the  crown  or  the  conservators  of  the 
river,  and  which  was  essential  to  the  use  and  en- 
joyment of  the  wharf: — Held,  the  fact  of  the 
ownership  not  being  disputed,  that  the  court 
was  justified  in  presuming  that  the  pile  had 
been  placed  thei'e  m  virtue  of  an  easement,  with 
the  consent  of  the  owners  of  the  soil,  and  that 
a  sufficient  possession  remained  in  the  plaintiff 
to  entitle  him  to  maintain  an  action  against  the 
defendant  for  negligently  running  against  and 
destroying  the  pile.  Lanraster  v.  Bve,  5  C.  B., 
N.  6.  717  ;  28  L.  J.,  C.  P.  255  ;  5  Jur.,  N.  S. 
683. 


WARRANT. 

I.  Justices.— &f^  Justice  of  the  Peace. 

II.  Or  Apprehension.  —  See    Criminal 
Law. 

III.  Of    Attorney.  —  See    Warrant    of 
Attorney  and  Cognovit, 


WARRANT   OP  ATTORNEY 
AND  COGNOVIT. 

I.  Who  may  Giyb, 
II.  Operation  of,  475. 

III.  Validity  of,  477, 

IV.  Form  and  Execution  of. 

1.  Generally,  478. 

2.  Given  in  Ireland  to  confess  Ju-dgment 

in  England,  479. 
8.  By  Joint  and  Several  Pa  Hies,  479. 

4.  In  the  Case  of  the  Beath  of  Parties^ 

480. 

5.  Befea^ance,  481. 

6.  Attestation,  482. 

y.  Stamping,  488, 
VI.  Filing,  489. 
VII.  Amount  Secured. 

1.  Instalments,  490. 

2.  Conditions  as  to,  491. 

3.  The  Amount  itself,  492. 

4.  Continuing  Security.  493, 

VIII.  Judgment. 

1.  Leave  of  Judge  to  Enter,  494. 

2.  Affidavit,  496. 

5.  Signing,  501. 

IX.  Execution,  501. 
X.  Setting  Aside,  502. 

I.    WHO   MAY  GIVE. 

In&nti.l — ^A  warrant  of  attorney  given  by  an 
infant  is  absolutely  void.  Saunderson  v.  Marr^ 
1  H.  Bl.  75. 

A  cognovit  given  by  a  minor,  authorizing  an 
attorney  to  appear  for  him  and  confess  an  action 
brought  against  him  for  a  precise  sum  for  neces- 
saries  provided  for  him  by  the  plaintiff,  with  an 
undertaking  "  not  to  bring  any  writ  of  error,  nor 
do  any  act  to  prevent  the  plaintiff  from  entering 
up  judgment  or  suing  out  execution,"  is  bad,  on 
three  grounds :  first,  because  an  infant  cannot 
appoint  nor  appear  by  attorney,  but  only  by 
guardian  ;  secondly,  because  he  cannot  state  an 
account ;  and  thirdly,  because  he  cannot  deprive 
himself  of  his  right  to  bring  a  writ  of  error,  or 
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any  right  to  which  he  is  entitled.  Ollter  v. 
Woodroffe,  4  M.  &  W.  650 ;  7  D.  P.  C.  166 ;  1  H. 
&  H.  474. 

And  where  a  joint  warrant  of  attorney  is 
given  by  two  or  more  persons,  one  of  whom  is 
an  infant,  the  coart  will  order  it  to  be  vacated 
as  against  the  latter,  and  to  stand  against  the 
other  parties.  A$hlin  v.  Langton,  4  M.  &  Scott, 
719  ;  8,  P.,  Motteux  v.  St.  AuUn,  2  W.  Bl.  1133. 

To  entitle  a  defendant  to  relief  from  a  judg- 
xnent  signed  on  a  warrant  of  attorney,  given  by 
him  for  the  price  of  goods,  on  the  ground  of 
infancy,  he  at  the  time  keeping  a  shop,  and 
acting  as  if  of  age,  he  oaght  to  make  oat  a  clear 
case ;  merely  swearing  that  he  is  an  infant  of 
the  age  of  twenty  years,  and  giving  an  extract 
from  a  register  of  births,  is  not  sufficient  for  the 
court;  to  act  upon.  Weaver  v.  Stokes,  4  D.  P.  C. 
724  ;  1  M.  &  W.  203  ;  1  Gale,  380. 

lUrri^d  Women.]~The  court  refused  to  set 
aside,  upon  a  summary  application,  a  judgment 
entered  up  on  a  warrant  of  attorney  given  by  a 
feme  covert.  McLean,  v.  Dov glass,  3  B.  &  P. 
128. 

The  separate  estate  of  a  married  woman,  which 
she  is  restrained  from  anticipating,  cannot,  either 
directly  or  indirectly,  be  made  the  subject  of  a 
security.  Stanley  v.  Stanley,  7  Ch.  D.  589 ;  47 
L.  J.,  Ch.  256  ;  37  L.  T.  777  ;  26  W.  R.  310. 

A  warrant  to  confess  judgment  given  to  the 
person  entitled  to  a  mortgage  debt  by  a  husband 
and  wife  is  of  no  effect  so  far  as  regards  the 
separate  estate  of  the  wife,  and  a  charging  order 
cannot  be  obtained  upon  funds  in  court  consti- 
tuting the  separate  estate  after  judgment  re- 
covered against  the  hjisband  and  wife  upon  the 
warrant.    Jb, 

Where  a  feme  covert,  Bole  trader,  gave  a  bond 
and  a  warrant  of  attorney,  to  enter  up  judgment, 
on  which  the  plaintiff  afterwards  took  out  exe- 
cution, the  court  set  the  judgment  aside,  as 
entered  up  without  authority.  Read  v,  Jetcson, 
4  T.  R.  362. 


When  Bivoreed.] — The  court  on  motion 


set  aside  a  judgment  on  a  warrant  of  attorney 
given  by  a  feme  covert,  although  she  had  been 
divorced  a  mens&  et  thoro.  Faithome  v.  Bla- 
quire,  6  M.  &  S.  73. 

Before  Marriage.]— The  court  allowed 


judgment  to  be  entered  up  against  husband  and 
wife,  on  a  warrant  of  attorney  given  by  the 
latter  dum  sola.  Hartford  v.  Mattifigly,  2  Chit. 
117 ;  iS.  P.,  Anon.,  Lofft,  329 ;  Perrier  v.  Utmchey, 
1  Alcock  &  Napier,  185. 

Judgment  maybe  entered np  against  a  hus- 
band on  a  warrant  of  attorney  given  by  his  wife 
dum  sola.  Higginhottoin  v.  Iligginhottom,  8 
D.  P.  C.  126  ;  1  W.,  W.  &  H.  407. 

Where  judgment  is  signed  by  mistake  against 
a  manied  woman  alone,  on  a  warrant  of  attor- 
ney given  by  her  dum  sola,  a  rule  nisi  only  will 
be  granted  for  vacating  that  judgment  and 
signing  another  against  the  huslind  and  wife. 
Pocock  v.  Fry,  8  D.  P.  C.  126  ;  1  W.,  W.  &  H. 
408. 

II.   OPERATION   OF. 

When  it  may  be  Oiven.] — A  cognovit  may  be 
given  after  process  sued  out,  and  before  it  is 
served.    Kcrhey  v.  Jenkins,  2  Tyr.  499. 


It  is  not  necessary  to  declare  previously  to 
signing  judgment.  Morley  v.  Hall,  2  D.  P.  C. 
494;  8.  P.,  Webb  v.  Aspinall,  7  Taunt.  701 ;  1 
Moore,  428. 

A  cognovit  griyen  by  a  defendant  who  is  in 
custody  in  execution  on  a  judgment  for  debt 
and  costs,  in  consideration  of  Ms  'discharge,  is 
valid,  if  a  writ  has  been  sued  out  to*  support  it ; 
and  it  lies  upon  the  party  impeaching  its  validity 
to  shew  that  no  writ  has  been  sued  out  Sk-aX' 
ley  or  Shawdy  v.  Coltvell,  6  M.  &  W.  543  ;  8  D. 
P.  C.  373. 

Ai  an  Answer  to  Aotlon  for  Money  leonred  on 

it.] — A  warrant  of  attorney  is  an  answer  to  an 
action  for  money  secured  by  it  only  when  judg- 
ment has  been  entered  nix)n  it.  Davison  v. 
Overend,  6  C.  &  P.  222. 

When  Waived.] — ^A  subsequent  assignment  of 
goods  for  the  sum  secured  by  a  warrant  of  at- 
torney is  not  a  waiver  of  such  warrant.  Anon., 
2  Chit.  423. 

When  given,  coupled  with  Condition  not  to 
bring  Action.] — Where,  after  the  arrest,  a  party 
applied  to  a  judge  at  chambers  to  be  discharged 
out  of  custody  ;  and  it  being  represented,  that 
by  his  continuing  in  prison  he  would  commit  an 
act  of  bankruptcy,  the  judge,  on  the  4th  of 
December,  1827,  ordered  him  to  be  discharged 
out  of  custody  as  to  the  action,  upon  giving  a 
fresh  warrant  of  attorney,  with  a  defeasance  for 
payment  of  part  on  the  4th  of  January,  and  the 
remainder,  with  the  interest,  on  the  4th  of 
August,  with  liberty  to  issue  execution  for  the 
first  sum  if  not  duly  paid,  and  afterwards  for 
the  latter  sum  if  default  made  in  the  payment ; 
and  upon  giving  such  warrant  of  attorney  the 
judgment  be  set  aside,  and  a  mortgage  to  remain 
as  security,  the  defendant  undertaking  not  to 
bring  any  action  for  the  imprisonment ;  and  the 
prisoner  did  not  avail  himself  of  the  order  : — 
Held,  that  this  order  embodied  an  absolute 
agreement  of  the  parties,  founded  upon  good 
consideration,  that  ne  should  be  forthwith  dis- 
charged out  of  custody,  and  that  he  shonld 
bring  no  action  for  false  imprisonment,  and, 
therefore,  that  such  an  action  was  not  main- 
tainable.    Wewtioorth  y.  Sullen,  9  B.  &  C.  840. 

Merger.] — ^A  promissory  note  was  made  by  A. 
and  B.  payable  to  C,  to  secure  advances  from 
C.  to  A.  After  the  note  became  due,  it  was 
agreed  between  C.  and  A.,  without  the  privity 
of  B.,  that  A.  should  execute  a  warrant  of  at- 
torney to  D.,  as  a  trustee  for  C,  to  secure  the 
amount  of  the  note,  and  a  further  advance 
made  by  C.  to  A. ; — Held,  that  the  note  was 
not  merged  in  the  warrant  of  attorney.  Bell  v, 
Banlts,  3  M.  &  G.  258  ;  3  Scott,  N.  R.  497. 

Giving — ^How  far  a  Breach  of  Covenant  ''not 
to  Inounber."] — A  lease  of  the  Opera  House 
contained  covenants  by  the  lessee,  first,  that  he 
would  not  convert  the  same  to  any  other  use 
than  for  performing  operas,  but  would  use  his 
utmost  endeavours  to  improve  the  same  for  that 
use  and  purpose  ;  secondly,  that  he  would  not 
grant,  let  or  charge  the  boxes  for  a  longer  period 
than  one  year  or  season,  nor  charge  nor  incumber 
the  theatre,  or  the  term  thereof,  by  mortgaging 
or  granting  rent-charges,  or  any  other  incum- 
brance : — Held,  that  the  latter  part  of  covenant 
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2  was  not  broken  by  giving  bon&  fide  warrants 
of  attorney,  the  defeasance  of  which  disclosed 
that  they  were  given  with  the  intention  that 
judgments  should  be  entered  thereon,  and  that 
such  judgments  should  be  registered,  and  should 
stand  as  securities  for  debts,  upon  default  in 
payment  of  which  by  a  day  named  execution 
should  issue,  although,  by  1  &  2  Vicb.  c.  110, 
s.  13,  on  registration,  such  a  judgment  operates 
in  all  respects  as  a  charge  upon  the  lease,  and 
also  although  this  might  be  taken  in  execution 
under  the  judgment  confessed.   Croft  v.  iMmley, 

6  H.  L.  Cas.  672 ;  27  L.  J.,  Q.  B.  321  ;  4  Jur., 
N.  S.  903. 

Aliter,  if  the  intention  of  the  parties  was 
clear  and  manifest  to  evade  the  covenant,  and 
charge  the  lease  in  a  circuitous  manner.    lb. 

Trust  during  the  life  of  H.  "  to  pay  and  apply 
the  interest  and  annual  produce  of  trust  property 
to  him  for  his  own  benefit  if  he  did  not  make 
any  assignment  or  mortgage  of,  or  charge  upon 
the  same,  or  any  part  thereof,  by  any  mode  of 
anticipation,  or  do  any  act  whereby  such  in- 
terest, if  made  payable  to  him  without  any 
restriction,  would  become  payable  to  any  other 
person  or  persons,"  with  a  gift  over  on  the 
happening  of  any  such  event.  H.  having  exe- 
cuted a  warrant  of  attorney  under  which  judg- 
ment was  entered  up  against  him : — Held,  that 
this,  being  a  proceeding  in  invitum,  did  not 
work  a  forfeiture  of  his  life  interest.  Avison  v. 
Molmesj  1  Johns.  &  H.  530  ;  30  L.  J.,  Ch.  564  ; 

7  Jur.,  N.  S.  722  ;  9  W.  R.  550. 


III.    VALIDITY  OF. 

When  t>btained  by  Frand.] — The  court  has 
summary  jurisdiction  over  a  warrant  of  attorney 
alleged  to  be  fi'audulent,  on  the  application  of 
any  person  interested  in  impeaching  it,  although 
such  person  may  not  be  a  party  to  the  warrant 
of  attorney  itself.  Harrod  v.  Benton^  2  M.  & 
R.  130  ;  8  B.  &  C.  217. 

A  cognovit  obtained  by  fraud  will  be  set  aside 
on  motion.    Anon.,  1  Chit.  268. 

A.  being  indebted  for  rent  to  her  landlord, 
the  latter  proposed  to  C,  her  son-in-law,  to  take 
his  promissory  note  as  security.  C.  said  he 
would  give  an  answer  in  a  week  or  ten  days. 
The  landlord  then  asked  him  whether  A.  owed 
him  anything ;  he  replied  that  she  did  not,  or 
what  she  did  owe  he  considered  as  a  gift.  With- 
in the  ten  days  A.  executed  a  warrant  of  attor- 
ney to  C,  upon  which  judgment  was  entered  up, 
execution  issued,  and  C.  took  possession  of  the 
goods.  The  court,  considering  the  representa- 
tions and  conduct  of  A.  to  have  been  intended 
to  defraud  the  landlord,  sat  aside  the  warrant  of 
attorney  at  his  instance.  Martin  v.  Martin^  3 
B.  &  Ad.  934. 

An  action  will  not  lie  by  the  party  against 
whom  a  fi.  fa.  has  issued  on  a  subsisting  judg- 
ment, to  recover  the  sum  levied  under  it,  on  the 
'  ground  that  such  judgment  was  signed  on  a 
warrant  of  attorney  which  was  obtained  by 
fraud  or  duress.  De  Medhia  v.  GrovCy  10  Q.  B. 
162  ;  15  L.  J.,  Q.  B.  287  ;  10  Jur.  428. 

Given    without    Consideration.] — Where    a 
party  gives  a  warrant  of  attorney  to  another 
withont  consideration,  in  order  that  the  latter 
.  may  protect  the  goods  of  the  former  from  execu- 
tion, and  judgment  and  execution  are  signed 


and  issued  against  good  faith,  a  court  of  law  will 
not  interfere.  Dukes  v.  Saundergf  1  D.  P.  C. 
522. 

Where  goods  were  vested  in  trustees  for  the 
benefit  of  infant  children,  the  trustees  refusing 
to  act,  upon  which  the  grandmother,  with  whom 
the  infant  children  were  living,  took  part  away 
and  suffered  a  portion  to  remain  in  the  possession 
of  the  stepfather  on  his  giving  a  warrant  of  at< 
torney,  the  court  refused  to  set  aside  the  warrant 
of  attorney  on  the  ground  of 'want  of  considera- 
tion. 6fay  V.  Hill,  2  B.  C.  Rep.  322  ;  5  D.  &  L. 
422  ;  18  L.  J.,  Q.  B.  12  ;  13  Jur.  124. 

Other  Cases  of  Illegality.] — A  warrant  of  at- 
torney, given  by  an  attorney  to  induce  a  party 
to  stay  proceedings  against  him  on  a  rule  for 
striking  him  off  the  roll,  is  illegal  and  void,  and 
the  court  will  direct  it  to  be  taken  off  the  file 
and  cancelled.  Kirwan  v.  Goodman^  9  D.  P.  C. 
330  ;  5  Jur.  293. 

The  court  refused  to  set  aside  a  warrant  of  at- 
torney given  to  secure  a  debt,  on  the  ground  that 
it  was  obtained  from  the  defendant  bv  a  threat 
of  prosecution  for  felony,  it  not  distinctly  ap- 
pearing that  there  was  an  agreement  by  the 
plaintiff  either  express  or  necessarily  implied,  to 
abstain  from  prosecuting  upon  the  security  being 
given.  Ward  v.  Lloyd,  6  M.  &  G.  1066  ;  1  D.  & 
L.  763  ;  7  Scott,  N.  R.  499  ;  13  L.  J.,  C.  P.  5. 

But  where  a  charge  of  embezzlement  was 
pending  before  a  magistrate,  who  entertained 
doubts  whether  a  partnership  did  not  exist  be- 
tween the  prosecutor  and  the  accused  party  : — 
Held,  that  a  warrant  of  attorney  given  to  secure 
the  payment  of  the  moneys  charged  to  be  em- 
bezzled, the  charge  being  af  terwaiSs  withdrawn, 
was  invalid,  as  at  the  time  of  giving  it  there  was 
a  charge  of  a  criminal  nature  pending,  which  it 
was  calculated  to  bring  to  an  end.  Critchley, 
Ex  parte,  2  D.  &  L.  527  ;  1  B.  C.  Rep.  7  ;  15  L. 
J.,  Q.  B.  124  ;  10  Jur.  112. 

Filling  in,  after  Exeontion.] — Does  not  avoid 
the  instrument.  Keane  v.  SnuUlbone,  17  C.  B. 
179  ;  26  L.  J.,  C.  P.  72. 


IV.  FORM  AND  EXECUTION  OF. 
1.  Geneballt. 

When  Deed  ii  Keoessary.] — It  seems  that  a 
warrant  of  attorney  to  release  errors  requires  to 
be  under  seal.    Brutton  v.  Burton,  1  Chit.  707. 

A  warrant  of  attorney  need  not  be  by  deed. 
Kitinersley  v.  Mnssen,  5  Taunt.  264. 

Must  be  Attested.]— It  is  absolutely  es- 
sential that  there  should  be  an  attesting  witness. 
Jb, 

Signing  Judgment.] — ^A  warrant  of  attorney 
to  confess  judgment  generally  of  a  term,  is  regular 
if  the  judgment  is  signed  on  a  particular  day  of 
term.  Todd  v.  Oompertz,  6  D.  P.  C.  296.  See 
Cobbold  V.  Ckilver,  1  D.,  N.  S.  726. 

Mistake  in  Name  of  Parties.] — A.,  as  surety 
for  B.,  executed  a  joint  bond  and  warrant  of  at- 
torney to  secure  an  annuity  to  C.  After  the 
execution  by  A.  and  B.  it  was  discovered  that 
part  of  A.'8  christian-name  had  been  omitted  in 
the  body  of  those  instruments,  and  he  re-executed 
them  after  such  name  had  been  inserted,  without 
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the  knowledge  of  B.  In  an  action  broaght 
against  A.,  in  K.  B.,  on  the  bond,  he  pleaded  a 
judgment  recovered  against  him  and  B.  The 
Court  of  C.  P.  afterwa^s  refused  to  set  aside  a 
joiut  judgment  entered  np  on  the  warrant  of 
attorney,  on  the  application  of  A.,  as  that  instm- 
ment  was  not  defeated  by  the  insertion  of  his 
Christ ian-name,  and  as  he  had  recognized  the 
validity  of  the  judgment  in  the  action  brought 
against  him  on  the  bond.  Coke  v.  BrummeU,  2 
Moore,  496. 

A  mistake  in  the  defendant's  name  in  a  judg- 
ment upon  a  warrant  of  attorney  is  not  amend- 
able.   SaU  V.  Compton,  1  Wils.  61  ;  2  Stra.  209. 

Eyidenee  to  ProTe  that  Cognoyit  wm  Cob- 
ditioaaL]  —  Parol  evidence  is  inadmissible  to 
prove  that  a  cognovit,  absolute  in  its  terms,  was 

fiven  upon  a  condition  that  the  defendant  shoald 
ave  three  months*  time.     Woodman  v.  Ford,  2 
Jnr.  11. 

Heed  not  be  Sead  to  Party  giTing  it.] — It  is 
not  necessary  that  a  warrant  of  attorney  to  con- 
fess a  judgment  should  be  read  over  to  the  party 
giving  it.     Taylor  v.  Parkinson,  2  H.  Bl.  383. 

Filling  in,  after  Xxeontion.] — Filling  in  the 
date  of  a  warrant  of  attorney  when  it  is  left  in 
blank  after  execution  is  not  such  an  alteration 
as  will  avoid  the  instrument.  Keane  v.  Small- 
hone,  17  C.  B.  179  ;  26  L.  J.,  C.  P.  72. 

To  release  Errore.] — A  warrant  of  attorney  in 
the  ordinary  form  authorizing  the  attorney  to 
enter  up  judgment  in  the  principaFs  name,  and 
as  his  act  and  deed  to  execute  a  release  of  all 
errors,  &c.,  does  not  authorize  a  release  of  errors 
in  process  of  outlawry.  Solomon  v.  Graham,  6 
EI.  &  Bl.  309  ;  24  L.  J.,  Q.  B.  332  ;  1  Jur.,  N.  S. 
1070. 

2.  Given  in  Ireland  to  confess  Judgment 

IN  England. 

Where  judgment  lias  been  obtained  in  Ireland 
against  a  public  officer,  a  warrant  of  attorney, 
under  6  Geo.  4,  c.  42,  s.  12,  to  confess  a  judgment 
in  England  for  a  less  sum  than  that  for  which 
judgment  was  obtained  in  Ireland,  is  a  nullity. 
Walker  v.  WDowall,  3  Jur.,  N.  S.  1078. 

By  11  &  12  Vict.  c.  45,  ss.  60  and  57,  the  official 
manager  was  brought  within  6  Geo.  4,  c.  42,  s.  12, 
so  that  upon  a  judgment  against  him  obtained  in 
Ireland,  a  warrant  of  attorney  to  confess  judg- 
ment in  England  might  be  given,  in-  pursuance 
of  6  Geo.  4,  c.  42,  s.  12,  which  has  the  same  effect 
as  a  judgment  against  the  public  officer.  S,  C, 
7  El.  &  Bl.  960. 

3.  By  Joint  and  Several  Parties. 

Generally.] — Judgment  cannot  be  entered  up 
against  two  on  a  warrant  of  attorney,  purporting 
to  be  an  authority  to  confess  judgment  against 
three  persons  one  of  whom  refused  to  execute. 
HarrU  v.  Wade,  1  Chit.  322. 

A  warrant  of  attorney,  under  seal,  executed  by 
one  person  for  himself  and  his  partner,  in  the 
absence  of  the  latter,  but  with  his  consent,  is  a 
sufficient  authority  for  sig^iing  judgment  against 
both.    Brutton  v.  Burton,  1  Chit  707. 

Where  a  joint  warrant  of  attorney  was  entered 


into  by  two  persons,  with  an  unconditional  de- 
feasance ;  and  the  plaintiff,  by  letter,  stipulating 
that  the  money  should  be  payable  by  instal- 
ments, pledged  himself  not  to  proceed  against 
the  parties  unless  he  apprehended  failure: — 
Held,  that  if  he  was  apprehensive  of  the  &dlaie 
of  one,  he  might  enter  up  judgment  against  the 
other,  before  the  first  instalment  became  payable. 
Partridge  v.  Herbert,  1  Moore,  64  ;  7  Taunt. 
307. 

On  a  joint  and  several  warrant  of  attorney, 
given  by  two,  judgment  was  signed  against  one 
only  ;  but,  as  the  attorneys  were  authorized  to 
enter  up  judgment  against  both,  the  court  allowed 
it  to  be  done.  Stoveld  v.  Eade,  2  M.  &  Scott, 
361. 

A  joint  warrant  of  attorney,  given  to  enter 
up  judgment  upon  a  joint  and  several  bond, 
will  not  authorize  the  entering  up  judgment 
against  the  -survivor  only.  Gee  v.  Lane,  15  East, 
592. 

What  is  Joint  and  Beveral.] — A  warrant  of 
attorney  executed  by  two  authorizing  attorneys 
to  appear  "  for  us  and  each  of  us,**  and  to  receive 
a  declaration  "•  for  us  and  each  of  us,"  in  an  action, 
and  after  judgment  entered  up,  "  for  us  and  in 
our  name,  and  as  our  act  and  deed,"  to  execute  a 
release  of  errors,  &c.,  is  joint  only,  and  not  joint 
and  several,  and  does  not  authorize  a  judgment 
against  one  of  the  parties  executing  it,  but  only 
against  both.  Dalrnmplc  v.  Fra»er,  2  C.  B. 
698  ;  3  D.  &  L.  818  ;  15  L.  J.,  C.  P.  193. 


One  Party  to  Cognovit  signing  after  th^ 
Others — ^Relation  back.] — Where  one  of  several 
parties  to  a  cognovit  signs  after  the  -  others,  his 
signing  relates  back  to  the  time  of  their  signing. 
Perry  v.  Tum4!r,  1  D.  P.  C.  300  ;  2  C.  &  J.  89  ; 
2Tyr.  128.    . 


4.  In  the  Case  op  the  Death  op  Parties. 

As  a  Bnle  beoomes  a  Vnllity.] — ^A  warrant 
of  attorney  is  a  personal  authority,  and  dies  with 
the  person,  and  his  executors  cannot  put  it  in 
force.    Short  v.  Cogltn,  1  Anst.  225. 

Where  a  warrant  of  attorney  authorizes  a  per- 
son to  enter  up  judgment  against  the  defendant, 
and  the  defeasance  states  that  the  warrant  of 
attorney  is  given  to  secure  payment  to  that  per* 
son,  his  heirs,  &c.,  judgment  cannot  be  entered 
up  upon  it  by  his  executrix,  as  it  only  authorizes 
the  testator  himself  to  enter  up  judgment.  Hen-^ 
shnll  V.  Mattlvew,  1  D,  P.  C.  217  ;  5  M.  &  P.  157  ; 
7  Bing.  337. 

The  court  will  not  allow  judgment  to  be 
entered  up  at  the  instance  of  an  executor,  where 
the  testator  only  has  been  mentioned  in  the 
warrant,  although  it  is  stated  in  the  defeasance 
that  his  executors  and  administrators  might 
enter  up  judgment  in  the  event  of  a  certain  sum 
not  being  paid.  Foster  v.  Clagget,  6  D.  P.  C.  524. 

Where  a  warrant  of  attorney  gives  to  an  indi- 
vidual, and  his  executors  and  administrators, 
power  to  enter  up  judgment,  it  cannot  be  ob-^ 
jected  that  such  individual  was  the  registered 
officer  of  a  banking  company  under  7  Geo.  4^ 
c.  46,  s.  9  ;  and  that,  therefore,  the  debt  not 
surviving  to  his  personal  representative,  judg* 
ment  could  not  be  entered  up  by  the  latter. 
Edwards  v.  Holiday,  9  D.  P.  C.  1028 ;  6  Jur. 
989. 
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To  more  than  one — Judgment  maybe  Entered 
up  by  SnrviTon.] — A  warrant  of  attorney  to 
confess  a  jadgment  to  two,  may  be  entered  np 
for  the  survivor.  Futrher  v.  Smith,  2  W.  Bl. 
1301  ;  S.  P.,  Spnig  v.  Turker,  1  Y.  &  J.  20G ; 
JohnAon  V.  JcnJiffM,  1  D.  P.  C.  367. 

For  a  judgment  on  a  warrant  of  attorney  may 
be  entered  up  at  the  suit  of,  but  not  against, 
a  survivor.  Jlaw  v.  AlderxoHr,  1  Moore,  145  ;  7 
Taunt.  453. 

Where  a  warrant  of  attorney  is  executed  to  two 
persons,  and  one  dies,  the  survivor  may  enter  up 
judgment  in  his  own  name.  Hind  v.  Kingstoiiy 
6  D.  P.  C.  523. 

A  warrant  of  attorney  to  confess  a  judgment  to 
three,  and  one  dies,  the  court  will  i>ermit  judg- 
ment to  be  entered  up  by  the  survivors.  Frndall 
V.  May,  2  M.  &  S.  76  ;  S,  P.,  Harper  v.  Jacksan^ 
1  H.  &  W  214. 

Where  a  warrant  of  attorney  is  given  to  three, 
for  a  joint  debt  due  to  them,  though  no  mention 
is  made,  either  in  the  warrant  or  defeasance,  of 
survivors,  judgement  may  be  entered  up  at 
the  suit  of  the  survivors.  Build  v.  Wight  man, 
1  D.  P.  C.  545. 

5.  Defeasance. 

What  is.] — The  defeasance  of  a  warrant  of 
attorney  is  not  a  contract,  but  merely  a  descrip- 
tion of  the  object  of  the  security  and  of  the 
means  of  enforcini?  payment.  Cook  v.  Fowler,  7 
L.  R.,  H-.  L.  27  ;  43  L.  J.,  Ch.  855. 

Kot  Correctly  Stated.]— Where  judgment  had 
been  signed  on  a  warrant  of  attorney,  the  defea- 
sance of  which  did  not  contain  the  true  terms  of 
the  agreement  upon  which  it  was  to  be  void,  and 
the  judgment  appeared  to  have  been  signed  be- 
fore certain  bills  of  exchange,  for  which  it  was 
given  as  collateral  security,  had  become  due,  the 
court  referred  it  to  the  master  to  ascertain  what 
was  due  to  the  plaintiff,  and  ordered  that,  upon 
payment  of  that  sum  and  the  costs  of  the  proceed- 
ings, the  bills  of  exchange  should  be  delivered 
up  to  the  defendant,  and  satisfaction  should  bo 
entered  on  the  judgment.  Joel  v.  Dicker,  5  D.  k 
L.  1  ;  a  B.  C.  Rep.  127  ;  16  L.  J..  Q.  B.  359  ;  11 
■  Jur.  589. 

An  understanding  between  the  parties  that  a 
warrant  of  attorney  is  to  operate  to  a  greater 
extent  than  the  terms  of  the  defeasance  imply, 
cannot  be  allowed  to  be  of  any  avail.  Bell  v. 
Ttdd,  6  Jur.  59. 

It  is  not  sufficient  that  the  defeasance  shews 
the  amount  of  the  sum  secured  by  the  judgment ; 
it  must  also  notice  all  collateral  securities  by 
which  it  is  secured.  Morell  v.  Bubost,  3  Taunt. 
235. 

A  warrant  of  attorney  to  confess  judgment  is 
not  void  for  omitting  to  state  in  the  dd^easance 
a  collateral  security  for  the  same  debt.  Sansom 
V.  Goode,  2  B.  &  A.  568  ;  1  Chit.  311. 

When  Indoriement  of  Veoesiary.]— If  a  war- 
rant of  attorney  is  given  to  confess  judgment 
absolutely  for  a  certain  sum,  although  it  is 
understood  between  the  parties  that  it  is  given 
only  to  indemnify  the  plaintiff  against  his  surety- 
ship for  a  smaller  sum,  that  is  not  such  a  de- 
feasance as  needs  to  be  indorsed,  and  the  plain- 
tiff needs  not  to  defer  execution  till  the  con- 
tingency happens.  Barber  v.  Barber,  3  Taunt. 
465. 
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More  than  a  year  having  elapsed  after  judg- 
ment entered  up  on  a  warrant  of  attorney,  the 
defendant  agreed  to  waive  the  necessity  of  a 
scire  facias : — Held,  that  such  agreement  was 
no  part  of  the  defeasance  or  condition,  and  did 
not  render  the  warrant  of  attorney  void  as 
against  his  assignees  for  want  of  enrolment. 
Harmcr  v.  Johtison,  3  D.  &  L.  38  ;  14  M.  &  W* 
336. 

Annexed  on  leparate  Paper.] — It  is  no  objec* 
tion  that  part  of  the  defeasance  is  written  on  a 
separate  sheet  of  paper  annexed.  Burdekin  v. 
Potter,  1  D.,  N.  S.  134. 

Hot  Inierted — Kegligenoe  of  Solicitor.]  — 
Neglect  of  the  attorney  employed  to  prepare  a 
warrant  of  attorney  to  insert  the  defeasance  on 
the  warrant,  does  not  avoid  the  security  against 
tlio  innocent  party  ;  but  the  attorney  is  guilty  of 
a  breach  of  duty  imposed  on  him  by  the  court, 
and  answerable  for  it  on  motion.  Shaw  v.  Evani, 
14  East,  676 ;  S,  P.,  Partridge  v.  Fra$er,  7 
Taunt.  307  ;  1  Moore,  54. 

Implied  Contract  eontained  in  —  Bight  of 
Action  on.] — ^An  action  will  not  lie  upon  the  im* 
plied  contract  contained  in  the  defeasance  of  a 
warrant  of  attorney.  Shei'bom  v.  HufUingtotoer 
(Lord^,  13  C.  B.,  N.  S.  742  ;  11  W.  R.  344. 

An  attempt  to  enforce  a  warrant  of  attorney 
nearly  twenty  years  old  by  a  motion  to  enter  up 
judgment  thereon,  having  been  defeated  by  the 
bankruptcy  and  certificate  of  the  defendant,  an 
action  was  afterwards  brought  upon  the  implied 
contract  contained  in  the  defeasance  : — ^The  court 
set  aside  the  proceedings  as  being  against  good 
faith.     lb, 

6.  Attestation. 

Validity.] — A  defendant  employed  an  attorney 
to  prepare  a  bond  and  warrant  for  entering- 
judgment  thereon  in  favour  of  the  plaintiff,  who, 
being  present,  employed  the  same  attorney  to 
enter  judgment  on  the  warrant,  and  the  latter 
consented  to  do  so ;  the  attorney  subsequently 
prepared  the  bond  and  warrant,  and  duly  wit- 
nessed and  attested  the  execution  thereof  by  the 
defendant,  for  which  he  was  paid  by  the  latter ; 
and  afterwards  entered  judgment  on  the  warrant 
for  the  plaintiff: — Held,  that  there  was  non* 
compliance  with  35  &  36  Vict.  c.  57,  s.  23,  and 
that  the  warrant  and  judgment  entered  thereoni 
should  be  set  aside.  Walsh  y.  Nally,  11  Ir.  R.^ 
C  ij»  337. 

Form  of— Statement  that  Witness  is  Solicitor 
for  Party  giving.] — A  cognoyit  attested  by  an 
attorney  thus : — "  Witnessed  by  J.  B.,  one  &c.r 
attending  for  the  said  W.  N.,  at  his  request,  to, 
and  did,  inform  him  of  the  nature  and  effect  of 
the  above  cognovit,  before  the  execution  thereof 
by  him,"  is  insufficient ;  the  attestation  not  de- 
claring him  to  be  the  attorney  for  the  party,  and 
that  he  subscribed  his  name  as  such.  Potter  v. 
MehoUon,  8  M.  &  W.  294 ;  9  D.  P.  C.  808. 

An  attorney,  proposed  by  the  plaintiff,  pre- 
pared a  warrant  of  attorney  to  confess  judgment^ 
explained  its  nature  and  effect  to  the  defendant^ 
and  subscribed  it  as  a  witness,  but  omitted  to 
state  that  he  did  so  as  ^'  attorney  for  the  defen- 
dant : " — The  court  set  aside  the  judgment  which 
had  been  entered  on  the  warrant.  Imcey  y. 
Mnrphy,  7  Ir.  R.,  C.  L.  494. 
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It  is  not  reqaisite  that  the  attorney  of  the  de- 
fendant, in  the  attestation  of  a  cognovit,  should 
state  himself  to  be  an  attorney,  named  by  the  de- 
fendant ;  it  is  sufficient,  if  he  declares  himself  to 
be  an  attorney  for  the  defendant ;  nor  need  the 
attorney  be  originally  named  by  the  defendant ; 
it  is  sufficient,  if  the  latter  adopts  the  attorney 
named  by  the  plaintiff.  Oliccr  v.  Woodroffcj  7 
D.  P.  C.  166  ;  4  M.  &  W.  650. 

A  cognovit  attested  thus  : — "  Witnessed  by  me, 
W.  P.,  as  the  attorney  of  the  said  W.  B.,  attend- 
ing at  the  execution  hereof  at  his  request,  and 
expressly  named  by  him.  W.  P.,  attorney,  Pres- 
cot,  Lancashire,^'  is  insufficient,  as  not  contain- 
ing an  express  declaration  that  the  attesting 
witness  was  the  attorney  for  the  party  executing 
the  instrument.  Hihhert  v.  Barton,,,  10  M,  &  W. 
678  ;  2  D.,  N.  S.  434  ;  12  L.  J.,  Ex.  70. 

The  attestation  to  a  warrant  of  attorney  or  a 
cognovit  must  contain  words  which  shew  with 
certainty  that  the  subscribing  attorney  is  the  at- 
torney of  the  person  executing  it,  and  that  he 
attests  or  subscribes  the  execution  as  the  attorney 
of  such  person.  Elkington  v.  HollaJid,  9  M.  & 
W.  659  ;  1  D.,  N.  S.  643. 

A  warrant  of  attorney  attested  as  follows  : — 
"  Signed,  sealed  Snd  delivered  by  the  above- 
named  A.  B.  in  the  presence  of  me,  the  attorney 
expi'essly  named  by  him,  and  acting  at  his  re- 
quest, and  by  whom  the  above  written  warrant 
of  attorney  was  read  over,  and  the  nature  and 
effect  thereof  explained  to  A.  B.  before  the 
execution  thereof  by  him,"  and  subscribed 
merely  with  the  name  of  the  attorney,  is  not 
sufficient,  for  not  containing  an  express  de- 
olaratiou  that  the  attesting  witness  subscribed 
his  name  as  the  attorney  for  the  party  executing 
the  instrument.  Eterard  or  Edioards  v.  Popple- 
ton,  D.  &  M.  322  ;  5  Q.  B.  181 ;  13  L.  J.,  Q.  B.  1  ; 
7  Jur.  991. 

In  an  attestation  it  is  not  necessary  that  the 
precise  words  of  1  &  2  Vict.  c.  110,  s.  9,  should  be 
followed  ;  it  is  enough  if  it  appears  by  necessary 
inference  that  the  witness  attended  as  the  at- 
torney for  the  party,  at  his  request,  and  that  he 
subscribed  his  name  as  such  attorney.  Lewis  v. 
Kensington  (Lord),  2  C.  B,  463  ;  3  D.  &  L.  637  ; 
15L.J.,  C.  P.  100. 

A  warrant  of  attorney  attested  in  the  following 
form  : — "  Signed  in  the  presence  of  me,  A.  J,  C, 
and  I  declare  myself  to  be  the  attorney  of  the 
said  R.  G.,  expressly  named  by  him,  and  attend- 
ing at  his  request,  and  subscribe  myself  accord- 
ingly," is  sufficient.  Lindltiy  v.  GirdUr,  1  D.  & 
L.  699 ;  13  L.  J.,  Q.  B.  53  ;  8  Jur.  61  ;  S,  P., 
Knight  v.  Hasty,  12  L.  J.,  Q.  B.  293. 

So  the  following  attestation  is  sufficient : — 
"  Duly  executed  by  the  above-named  R.  G.,  in 
the  presence  of  me,  the  undersigned  S.  B.,  at- 
torney on  behalf  of  R.  G.,  expressly  named  by 
him  and  attending  at  his  request ;  and  I  hereby 
declare,  that  I  subscribe  my  name  as  witness  to 
the  due  execution  hereof  by  R.  G.,  and  as  his  at- 
torney ;  and  that,  previous  to  the  execution 
thereof  by  R.  G.,  I  informed  him  of  the  nature 
and  effect  thereof.  Signed,  S.  B.,"  &c,  Phillips 
V.  aihbs,  16  M.  &  W.  208  ;  4  D.  &  L.  275  ;  16  L. 
J.,  Ex.  48  ;  10  Jur.  971  ;  S.  P.,  Holt  v.  AVr- 
shaio,  5  D.  &  L.  419. 

A  cognovit  signed  by  W.  T.,  and  attested  thus  : 
"Witness,  J.  B.,  of  &c.,  attorney  at  law."  "Signed 
in  the  presence  of  me.  the  undei-signed ;  and  I 
herebycertify  and  declare,  that  I  am  the  attorney 
ot  the  said  W.  T.,  and  that  I  attended  at  his  re- 


quest, to  inform  him  of  this  cognovit,  and  that  I 
have  informed  him  of  the  nature  and  effect 
thereof  ;  and  1  hereby  subscribe  my  name  as  his 
attorney.  R.  R.,"  is  sufficiently  attested,  and 
the  words  "  signed  in  the  pitjsence,"  &c,,  must  be 
taken  to  rcfer  to  the  signature  of  W.  T.  Ledgard 
V.  Thompson,  11  M.  &  W.  40 ;  2  D.,  N.  S.  766  ;  12 
L.  J.,  Ex.  229  ;  7  Jur.  239. 

An  attestation  in  the  following  form : — 
"  Signed,  sealed  and  delivered  by  the  said  H.  H." 
(the  defendant),  "  in  my  presence  ;  and  I  declare 
myself  to  be  attorney  for  the  said  H.  H.,  and 
that  I  subscribe  my  name  as  such  attorney. 
(Signed)  G.  0.,  solicitor,"  is  sufficient,  Oay  v. 
Hall,  5  D.  &  L.  422  ;  2  B.  C.  Rep.  322 ;  18  L,  J., 
Q.  B,  12  ;  13  Jur.  124. 

Held,  also,  that  it  need  not  appear  on  the  face 
of  the  attestation,  in  express  words,  that  the  at- 
torney attesting  the  defendant's  signature  at- 
tendtNd  at  the  defendant's  request,  and  that  he 
was  named  by  him.    lb. 

An  attestation  as  follows,  **  Signed,  sealed  and 
delivered  in  the  presence  of  me,  H.  C,  who,  at 
the  request  and  in  the  presence  of  the  said 
J.  H.  B.,  J.  C.  and  J.  H.  P.,  have  set  and  sul)- 
scribed  my  name  as  the  attorney  on  their  behalf 
attesting  the  execution  hereof,  having  first  read 
over  and  explained  to  them,  and  each  of  them, 
the  nature  and  contents  thereof,"  is  insufficient, 
inasmuch  as  it  does  not  by  necessary  implication 
declare  the  witness  to  be  attorney  for  the  parties 
executing  the  warrant  of  attorney.  Pocoek  v. 
Pickn'iiig,  18  Q.  B.  789  ;  21  L.  J..  *Q.  B.  365  ;  16 
Jur.  760.' 

After   Alteration    in    the  InBtniment.]  —  A 

warrant  of  attorney  to  confess  judgment  for 
1,000/.  was  executed  by  the  defendant,  and  an 
attestation  of  the  execution  was  subscribed  by  an 
attorney.  An  alteration  was  afterwards  made, 
by  consent,  in  the  sum,  by  substituting  2,000/. ; 
and  the  defendant  retraced  his  signature  with  a 
dry  pen,  and  re-delivered  the  instrument.  The 
attorney,  who  was  present,  wrote  his  initials 
opposite  to  the  alteration,  and  drew  a  dry  pen 
over  the  attestation,  and  over  each  letter  of  his 
own  signature :  — Held,  that  it  was  not  duly 
attested.     Bailey  v.  Bellamy,  9  D.  P.  C.  p07. 

Oonble  Attestation.] — A  double  attestation 
(the  first  being  insufficient)  does  not  invalidat43 
a  cognovit.  Ledgard  v.  Thompson,  11  M,  &  W. 
40  ;  2  D.,  N.  S.  766  ;  12  L.  J.,  Ex.  229. 

When  InBtmment  Ezecnted  Abroad.]  —  If  a 

warrant  of  attorney  executed  abroad  is  intended 
to  be  enforced  in  this  country,  it  must  be  attested 
by  an  attorney,  according  to  the  form  prescribed 
by  statute.  Daris  v.  Treranion,  2  D.  &  L.  743  : 
14  L.  J.,  Q.  B.  138  ;  9  Jur.  492. 

Effect  of  InBofficient  Attestation.] — Where  a 
warrant  of  attorney  is  not  attested  in  the  manner 
required  by  1  &  2  Vict.  c.  1 10,  s.  9,  the  objection  can 
only  be  made  by  the  party  executing  the  instru- 
ment, or  some  person  authorizeil  by  or  claiming 
under  him.  Leicix  v.  Tanker ville  (^Earl),  11  3J. 
&  W.  109  ;  2  D.,  N.  8.  754  ;  12  L,  J.,  Ex.  234  ; 
S.  P.,  Hume  v.  Wellesley  (Lord^,  8  Q,  B.  521. 

The  provision  in  1  &  2  Vict.  c.  110,  s.  9,  is  for 
the  benefit  of  the  defendant  only,  and  therefore 
a  third  party,  who  may  be  prejudiced  by  a  judg- 
ment against  his  debtor,  cannot  object  that  no 
attorney  attested  the  execution  of  the  v.arrant  of 
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attorney  on  which  such  jadg:ment  is  founded. 
Chipp  V.  HarrU,  5  M.  &  W.  430. 


Objeetioni  to,  when  to  be  Baised.] — 


In  applying  to  set  aside  judgment  and  execu- 
tion on  a  warrant  of  attorney,  on  the  ground  of 
-an  invalid  or  informal  attestation,  delay  is  im- 
material, for  the  warrant  is  a  nullity  ;  and  the 
application  may  be  made  by  the  assignees  of  a 
defendant.  Cocks  r.  Edwards^  2  D.,  N.  S.  65  ; 
7  Jur.  199.  See  Hirst  v.  Hannan,  17  Q.  B. 
383. 

After  verdict  for  the  plaintiff,  the  court  re- 
fused to  entertain  an  objection  to  the  warrant  of 
attorney,  that  it  was  not  attested.  Kemp  v.  Finr 
den,  12  M.  &  W.  421  ;  13  L.  J.,  Ex.  137  ;  8  Jur. 
€5. 

By  wliat  Solicitor.] — In  order  to  make  a  cog- 
novit valid,  its  execution  must  be  attested  by  an 
attorney  attending  on  behalf  of  the  defendant, 
•other  than  the  attorney  acting  for  the  plalmtiff. 
Mason,  v.  Kiddle^  5  M.  &  W.  513  ;  S,  P.,  Rmiig 
V.  Dolphin,  8  D.  P.  C.  309. 

Where  a  warrant  of  attorney  was  attested,  on 
behalf  of  the  defendant,  by  an  attorney,  who, 
i>eside3  practising  on  his  own  account,  was  acting 
at  the  time  as  clerk  to  another  attorney,  and  the 
latter  was  acting  as  attorney  both  for  the  plain- 
tiff and  defendant  in  the  transaction :— Held, 
not  a  sufficient  attestation  within  1  &  2  Vict., 
•c.  110,  8.  9.  Durrant  v.  Blurton,  9  D.  P.  C. 
1016. 

An  attorney  acting  on  behalf  of  the  plaintiff 
-cannot  validly  attest  the  execution  of  a  warrant 
of  attorney,  although  named  by  the  defendant 
himself,  who  knows  him  to  be  the  plaintiff's 
4ittomey.  Cocks  v.  Edwards,  2  D.,  N.  S.  65  ;  7 
Jur.  199. 

The  country  agent  of  the  plaintiff's  attorney 
IS  not  a  competent  witness  to  the  execation 
-of  a  cognovit,  though  expressly  named  by 
the  defendant.  Masoti  v.  JiiddU',  8  D.  P.  C. 
^07. 

Where  an  attorney  who  attested  the  execution 
of  a  warrant  of  attorney  was  London  agent  to 
the  plaintiff's  attorney  (who  mentioned  the 
name  and  address  in  town),  and  acted  as  such  in 
filing  the  instrument,  and  made  charges  against 
-the  country  attorney,  with  which  he  was  debited  : 
— Held,  that  the  attorney  so  attesting  was  in 
substance  the  plaintiff's  attorney,  and  that  he 
could  not,  therefore,  stand  in  that  independent 
situation  which  the  statute  requires.  Pryor  v. 
Swaint,  2  D.  &  L.  37  ;  13  L.  J.,  Q.  B.  214  ;  8  Jur. 
423. 

A  warrant  of  attorney  was  attested  by  an  at- 
torney introduced  by  the  plaintiff,  and  who  had 
on  one  former  occasion  acted  professionally  for 
the  plaintiff,  and  who  afterwards  acted  as  the 
plaintiff's  attorney  in  entering  up  judgment  and 
issuing  execution  upon  the  warrant  of  attorney. 
The  court  set  it  aside.  Cooper  v.  Grant,  12 
C.  B.  154;  21  L.  J.,C.  P.  197. 

If  three  defendants  go  to  a  particular  attorney, 
named  by  the  plaintiff,  and  give  him  instruc- 
tions to  prepare  a  joint  warrant  of  attorney 
from  them  to  the  plaintiff,  and  each  freely 
recognizes  the  attorney  as  acting  for  him,  the 
warrant  is  good.  Ilaigh  v.  Frost,  7  D.  P.  C. 
743. 

Where  a  defendant  was  about  to  give  a  cogno- 
vit, and  was  unacquainted  with  any  attorney, 
and,  at  his  request,  the  plaintiff's  attorney  sent 


his  clerk  for  one,  who  came  and  acted  in  that 
capacity  for  the  defendant,  a  rcquest  to  that 
effect  being  written  by  the  plaintiff's  attorney  in 
the  margin  of  the  cognovit,  the  court  set  aside 
that  instrument.  Bar7irr'i  v.  Petidrey,  7  D.  P.  C. 
747. 

When  there  was  but  one  attomejf  present  who 
had  previously  acted  for  the  plaintiff,  and  who, 
on  that  occasion,  made  out  his  bill  to  the  plain- 
tiff, but  delivered  it  to  the  defendant,  and  was 
paid  by  him : — Held,  that  he  was  not  such  an 
attorney,  acting  on  behalf  of  defendant,  as 
required  by  1  &  2  Vict.  c.  110,  s.  9.  Sanderxoti 
V.  Westleu,  8  D.  P.  C.  412  ;  6  M.  &  W.  98. 

The  defendant  having  agreed  to  give  the  plain- 
tiff a  warrant  of  attorney  to  secui-e  his  debt  to 
him,  the  plaintiff  employed  P.,  an  attorney,  to 
prepare  it.  P.  called  with  it  on  the  defendant, 
and  told  him  it  must  be  signed  in  the  presence 
of  some  professional  man,  and  that  he  should 
procure  Mr.  S.  to  attest  it ;  and  the  defendant 
accordingly  went  to  procure  S.'s  attendance,  but 
met  him  in  the  street,  when  P.  told  him  they 
were  coming  to  his,  S.'s,  office,  that  he  might 
witness  the  execution  of  a  warrant  of  attorney 
by  the  defendant.  The  defendant  then  suggested 
that  they  had  better  go  to  P.'s  office,  which  was 
nearer.  They  went  thei*e  accoixlingly ;  P.  placeil 
the  paper  in  S.'s  hands,  and  S.  then  reaa  over 
and  explained  the  warrant  of  attorney  to  the  de- 
fendant, and  asked  him  whether  he  wished  him 
to  witness  the  execution  of  it  as  his  attorney.  The 
defendant  replied  that  he  did,  and  then  signed  it, 
and  S.  attested  it.  P.  offereil  to  pay  S.  for  his  at- 
tendance, but  he  said,  as  it  would  come  out  of  the 
defendant's  pocket,  he  should  make  no  charge; 
for  which  the  defendant  expressed  himself 
obliged  : — Held,  that  S.  was  not  expressly  named 
by  the  defendant  and  attending  on  his  behalf,  so 
as  to  satisfy  the  statute  ;  and  the  warrant  of  at- 
torney and  judgment  signed  thereon  were  set 
aside.  Gripper  v.  Brixtow,  6  M.  &  W.  807  ;  8 
D.  P.  C.  797. 

A  warrant  of  attorney  to  confess  judgment  as 
a  security  for  advances  was  attested  in  due  form 
by  an  attorney  acting  for  the  defendant,  and  as 
his  attorney  and  at  his  request,  but  who  also 
acted  for  the  plaintiff  in  the  transaction.  The 
defendant  was  informed  that  the  attorney  had 
been  consulted  by  the  plaintiff.  The  warrant 
was  executed  on  the  6th  of  March,  1847,  and  a 
fi.  fa.  shortly  after  issued,  but  was  not  exe- 
cuted. The  plaintiff,  after  the  judgment  was 
signed,  gave  fresh  credit  to  the  defendant  in  the 
way  of  his  trade.  On  the  28th  of  June,  1850,  a 
levy  was  made.  None  of  these  facts  were  con- 
cealed. The  defendant  was  adjudged  a  bank- 
rupt on  the  29th  of  July,  1850.  A  rule  to  set 
aside  the  warrant  of  attorney  and*  all  subse- 
quent proceedings  was  obtained  in  Trinity  Term, 
1851  :~Held,  that  by  1  &  2  Vict.  c.  110,  s.  9, 
the  attorney  acting  for  the  plaintiff  could  not 
act  as  attorney  for  the  defendant,  and  that  the 
objection  being  made  must  prevail.  Hirst  v. 
Hamuli,  17  Q.  B.  383. 

Where  a  cognovit  had  been  attested  on  behalf 
of  the  defendant  by  an  attorney,  who  accom- 
panied the  plaintiff's  son  to  the  defendant's 
residence,  and  who  subsequently  carried  the 
instrument  to  the  Queen's  Bench  office  to  be 
filed,  and  there  subscribed  his  name  upon  the 
back  of  it,  as  the  plaintiff's  attorney's  agent, 
the  court  set  aside  the  instrument.  Rico  y, 
Linsted,  7  D.  P.  C.  1 53  ;  6  Bcott,  895. 

B  2 
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TJneertiftoated.l — ^A  warrant  of  attorney 

is  sufficiently  attested  by  an  uncertificated  attor- 
nev.  Holgate  v.  Slight,  2  L.,  M.  &  P.  662  ;  21 
L.J.,  Q.  B.  74. 

nomination  and  Attendanoo  of  Solicitor.] — 

A  warrant  oi  attorney  is  not  vitiated  by  the  fact 
that  the  name  of  the  attorney  who  attests  it  on 
behalf  of  the  defendant  was  first  suggested  by 
the  plaintiffs  attorney,  if  he  was  expressly 
adopted  by  the  defendant  as  his  attorney  for 
that  purpose.    Taylor  v.  Nieholh.  6  M.  &  W.  91  ; 

8  D.  P.  C.  242. 

It  is  not  neceasary  that  the  party  executing  a 
cognovit  should  first  name  the  attorney  to  attest 
the  execution  thereof,  nor  is  it  necessary  that 
such  attorney  should  be  the  regular  attorney  of 
the  party  giving  the  cognovit :  it  is  sufficient  if 
he  is  merely  employe<l  for  the  occasion,  provided 
the  person  giving  the  cognovit  shall  ultimately 
exercise  a  free  discretion  in  the  adoption  of  him. 
PeMe  V.  WdU,  8  D.  P.  C.  626. 

Where  a  defendant,  who  is  about  to  execute  a 
warrant  of  attorney,  declines  the  attendance  of 
his  own  usual'  attorney,  but  adopts  freely  an 
attorney  suggested  by  the  plaintiff's  attorney, 
that  is  a  sufficient  nomination  of  an  attorney  by 
the  defendant.     Hale  v.  Dale,  8  D.  P.  C.  599. 

To  constitute  an  express  naming  of  attorney, 
it  is  sufficient  if  the  attorney  is  named  by  another 
party,  and  adopted  by  the  defendant,  who  calls 
upon  him  to  request  him  to  attest  the  execution 
of  the  cognovit ;  and  it  is  not  necessary  that  he 
should  be  in  the  first  instance  named  by  the 
defendant.  Oliver  v.  Woodrofe,  4  M.  &  W. 
650  ;  7  D.  P.  C.  166. 

It  is  not  necessary  that  the  defendant  should 
actually  nominate  the  attorney  attesting  a 
warrant  of  attorney  on  his  behalf ;  it  is  suffi- 
cient if,  of  his  own  free  will,  he  adopts  an  attor- 
ney suggested  by  the  plaintiff.  Joel  v.  Dicker, 
5  D.  &  L.  1  ;  2  B.  C.  Rep.  127  ;  16  L.  J.,  Q.  B. 
359  ;  11  Jur.  589. 

A  warrant  of  attorney,  prepared  by  a  law  sta- 
tioner, according  to  the  instructions  of  the  defen- 
dant himself,  was  attested  by  an  attorney 
introduced  to  the  defendant  by  the  plaintiff. 
The  defendant  had  written  and  signal  an  autho- 
rity to  the  attorney  to  act  as  his  attorney  on  the 
signing  and  executing  the  warrant.  The  attor- 
ney was  named  in  the  warrant  as  having 
authority  to  enter  up  judgment  thereon,  and 
had  subsequently  done  so,  and  issued  execution 
upon  the  judgment : — Held,  that  the  attestation 
w*as  good.  Lerinstnt  v.  Syet\  2  L.,  M.  &  P. 
557  ;  21  L.  J.,  Q.  B.  16  ;  15  Jur.  1011. 

Where  a  defendant  who  was  about  to  execute 
a  warrant  of  attorney,  not  having  an  attorney  of 
his  own,  was  introduced  to  one  by  the  plaintiflTs 
attorney,  and  repeated  after  the  plaintiff's 
attorney  these  words,  which  occurred  in  the 
body  of  the  warrant,  "  I  have  expressly  named 
W.  J.  M.,  and  requested  him  to  attend  on  my 
behalf  : " — Held,  in  the  absence  of  fraud,  to  be 
a  sufficient  nomination.  Walton  v.  Chandler,  1 
0.  B.  307  ;  2  D.  &  L.  802     14  L.  J.,  C.  P.  149  ; 

9  Jur.  257. 

Duty  of  Solicitor.] — If  a  defendant  informs 
the  attorney  attending  on  his  behalf  that  the 
warrant  has  been  read  over  to  him,  and  that  he 
understands  it,  the  attorney  need  not  read  it 
over  and  explain  it  to  the  defendant.  Taylor 
V.  Meholl,  8  D.  P.  C.  242, 


A  cognovit  need  not  be  read  over  to  the  defen- 
dant before  execution,  if  he  is  informed  of  its 
nature  and  effect.  Oliver  v.  Woodroffe,  4  M.  & 
W.  660  ;  7  D.  P.  C.  166. 

Nor  is  it  necessary  that  the  attorney  should 
be  cognizant  of  the  facts  under  which  a  warrant 
of  attorney  is  given,  or  that  he  should  consult 
with  the  defendant  in  private  previously  to  sign- 
ing ;  it  is  enough  if  the  attorney  is  there,  willing 
to  give  the  defendant  the  advice  if  he  asks  it ; 
and  he  cannot  complain  afterwards  that  his 
interests  were  not  protected,  if  he  withholds 
from  the  attorney  the  necessary  information. 
Joel  V.  Dicker,  5  D.  &  L.  1  ;  2  B.  C.  Rep.  127  ; 
16  L.  J.,  Q.  B.  359  ;  11  Jur.  589. 

If  an  attorney,  properly  appointed  by  a  defen- 
dant on  his  behalf,  neglects  his  duty  to  his  client 
(if  without  collusion  with  the  plaintiff),  it  is  no 
objection  to  the  instrument :  if,  therefore  (with- 
out collusion),  he  neglects  to  inform  his  client 
of  the  nature  and  effect  of  the  warrant,  that  is 
not  an  objection  available  to  the  defendant, 
Ilaigh  V.  Frost,  7  D.  P.  C.  743. 

V.  STAMPING. 

When  Neoesiary.] — ^A  mere  cognovit  need  not 
be  stamped.  Am  cm  v.  Wll,  2  B.  &  P.  150  ;  5.  P., 
ClarJtP  V.  Jo7i£9,  3  D.  P.  C.  277. 

Unless  it  contains  some  terms  of  agreement, 
and  the  money  to  be  paid  exceeds  20/.  (now  5/., 
by  23  Vict.  c.  15),  in  which  case  the  same  stamp 
is  required  as  on  an  agreement.  Beardon  \. 
Swahy,  4  East,  187, 

A  cognovit  which  merely  gives  the  defendant 
time  does  not  require  an  agreement  stamp.  Ja^f 
V.  Warren,  1  C.  &  P.  532. 

Although  the  plaintiff,  at  the  time  of  its  exe- 
cution, undertakes  on  a  separate  paper  to  give 
the  defendant  time.  Morley  v.  Hall,  2  D.  P.  C. 
494. 

Though  containing  a  stipulation  not  to  take 
advantage  of  its  being  before  declaration.  Green 
v.  Gray,  1  D.  P.  C.  350. 

But  a  cognovit  containing  terms  of  agreement 
must  be  stamped.  Rose  v.  ThTiilinum,  3  D. 
P.  C.  49. 

A  defeasance  upon  a  warrant  of  attorney  does 
not  require  a  separate  stamp  from  that  upon  the 
warrant  of  attorney.  Cawthorne  v.  Ifolben,  1 
N.  R.  279. 

Amount  Keoessary.] — A  warrant  of  attomeyy 
dated  9th  November,  1840,  to  secure  1,000/. 
principal,  and  interest  at  5/.  per  cent.,  from  the 
1st  July,  1840,  required  only  an  ad  valorem  stamp 
of  5/.,  which  only  coveroi  the  principal  sum 
secured  of  1,000/.,  the  interest  already  accrued 
from  July  till  November  not  being  considered  by 
the  court  to  be  a  sum  of  such  a  nature  as  to  raise 
the  principal  above  1,000/.  Pierpoint  v.  Gaicrr^ 
5  Scott,  N.  R.  605  ;  2  D.,  N.  S.  652 ;  4  M.  &  O. 
795  ;  12  L.  J.,  C.  P.  55  ;  6  Jur.  952. 

Effect  of  not  Stamping.] — A  judgment  signed 
on  an  unstamped  warrant  of  attorney  is  not 
available  against  subsequent  judgments,  and  will 
be  set  aside  on  the  application  of  a  judgment 
creditor.  Scmple  v.  Nicholson,  4  H.  &  N.  298  ; 
28  L.  J.,  Ex.  217. 

The  court  will  not  permit  a  warrant  of  attorney 
to  be  taken  off  the  file  for  the  purpose  of  beings 
stamped  on  payment  of  the  penalty,  until  the 
judgment  signed  on  it  is  first  set  aside.    lb. 
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No  warrant  of  attorney  will  henceforth  be  per- 
mitted to  be  filed  without  being  properly  stamped. 
Jb, 

Where  a  rale  nisi  was  obtained  to  set  aside  the 
judgment  and  execution  on  a  warrant  of  attorney, 
on  the  ground  of  a  fraudulent  preference,  and 
where,  at  the  time  of  obtaining  the  rule,  the 
instrument  was  not  properly  stamped,  but  the 
defect  had  been  remedied  by  affixing  a  proper 
stamp  before  shewing  cause,  the  court  discharged 
the  rule  without  costs.  Jiainbridge  v.  Wildnian.^ 
I  D.,  N.  S.  774. 

VI.   FILING. 

'^thin  Twenty'One  Days — Calculation  ol]— 
The  twenty-one  days  are  to  be  counted  exclusively 
of  the  day  of  the  execution  of  the  warrant  of 
attorney ;  and  therefore  a  warrant  executed  on 
the  9th  day  of  the  month  may  be  filed  on  tiie 
SOth.  Williams  v.  Burgess,  9  D.  P.  C.  544 ;  4 
P.  &  D.  443  ;  12  A.  &  £.  635. 

It  was  not  necessary  under  3  Geo.  4,  c.  39,  s.  3, 
to  file  a  cognovit  within  twenty-one  days,  if  judg- 
ment was  signed  within  that  period.  Bushell  v. 
Boord,  1  B.  C.  Rep.  260 ;  4  D.  &  L.  359 ;  16 
L.  J.,  Q.  B.  57  ;  11  Jur.  268. 

So  in  the  case  of  a  warrant  of  attorney,  it  was 
sufficient  if  judgment  was  signed  within  twenty- 
one  days.  Cheen  v.  Wood,  7  Q.  B.  178 ;  14 
L.  J.,  Q.  B.  217  ;  9  Jur.  756. 

But  under  12  &  13  Vict.  c.  106,  s.  136,  a  war- 
rant of  attorney  to  confess  judgment  thereon  was 
Toid  as  against  the  assignees  of  a  bankrupt,  if  the 
warrant  of  attorney  had  not  been  filed  in  the 
•Queen's  Bench  within  twenty-one  days  after  the 
execution,  with  an  affidavit  of  the  time  of  exc- 
•cution,  although  judgment  was  signed  within 
twenty-one  days.  Aeraman  v.  Herniman,  16 
•Q.  B.  999 ;  20  L.  J.,  Q.  B.  355  ;  15  Jur.  1008. 
See  Parker  v.  Watson,  8  Ex.  404  ;  22  L.  J.,  Ex. 
167. 

AflLdavit  of  Exeontion.  ] — If  a  warrant .  of 
Attorney  is  filed  with  an  affidavit  made  by  the 
attesting  witness,  which  states  that  he  "  saw  the 
warrant  of  attorney,  bearing  date  the  25th  April, 
1827,  duly  signed,  sealed,  and  delivered,"  but 
does  not  specify  the  day  on  which  it  was  exe- 
cuted, the  affidavit  is  not  in  conformity  with  the 
directions  of  the  statute;  and  the  warrant  of 
attorney,  and  the  judgment  and  execution  thereon, 
are  void  as  against  the  assignees  of  the  defen- 
dant.   Dillon  V.  Edwards,  2  M.  &  P.  550. 

Where  a  warrant  of  attorney  is  filed  in  twen1)y- 
one  days  after  execution,  with  an  affidavit  made 
by  the  attesting  witness,  stating  that  the  depo- 
nent **  was  present  on  the  4th  of  April,  1844,  and 
«aw  the  within-named  W.  H.  B.  sign,  seal,  and  as 
his  act  deliver  the  warrant 'of  attorney,"  it  is 
jsufficiently  shewn  that  the  deponent  saw  the  de- 
fendant execute  the  warrant  on  the  day  and  year 
named.  Robinson,  v.  Robinson,  3  D.  &  L.  134  ; 
14  L.  J.,  Q.  B.  303  ;  10  Jur.  356. 

•  Omission  to  File.] — By  an  agreement  between 
'bankers,  a  customer  and  a  surety,  the  surety 
guaranteed  the  balance  due  or  to  become  due 
from  the  customer,  subject  to  a  limit  and  to  a 
proviso  empowering  the  surety  at  any  time  to 
determine  by  notice  his  liability  as  to  subsequent 
dealings.  The  customer  afterwards  obtained  a 
loan  from  the  bank  beyond  the  limit  of  the 
guarantee  on  a  warrant  of  attorney,  and  simul- 


taneously with  it  a  second  agreement  was  entered 
into  between  the  bankers,  the  customer  and 
surety,  that  the  warrant  of  attorney  should  not 
prejudice  or  affect  the  former  agreement,  and 
that  tlie  bank  would,  at  any  time  when  requested 
by  the  surety,  enter  up  judgment  and  issue  exe- 
cution. The  bank  omitted  to  tile  the  warrant  of 
attorney,  and  the  customer  became  bankrupt : — 
Held,  that  by  the  omission  to  file  the  warrant  of 
attorney  the  surety  was  discharged,  Watson  v. 
Allcock,  4  De  G.,  M.  &  G.  242 ;  22  L.  J.,  Ch. 
858;  17  Jur.  568. 

Where  a  cognovit  not  having  been  fi.led  nor 
judgment  signed  or  execution  issued  thereon 
within  twenty-one  days,  pursuant  to  3  Geo.  4,  c. 
39,  and  1  &  2  Vict.  c.  110,  s.  60,  the  cognovit  and 
the  judgment  and  execution  thereon  were  void 
as  against  assignees  ;  and  the  latter  were  conse- 
quently entitled  to  recover  the  whole  of  the  pro- 
ceeds of  the  levy,  deducting  only  the  sum  paid 
for  taxes.  Biffin  v.  Yorke,  6  M.  &  G.  428 ;  6 
Scott,  N.  K.  222  ;  S,  P.,Bittleston  v.  Cooper,  14 
M.  &  VV.  399. 

Where  an  Indenture,  by  virtue  of  which  the 
judgment  was  entered  up,  was,"  in  legal  effect, 
a  cognovit,  or  if  not,  was  a  contrivance  to  defeat 
the  provisions  of  3  Geo.  4,  c.  39,  and  not  having 
been  filed  with  the  proper  officer  within  twenty- 
one  days  after  its  execution,  and  judgment  not 
having  been  entered  up  within  that  period,  as 
required  by  the  statute,  the  court,  upon  applica- 
tion by  the  assignees  of  the  obligor,  who  had 
become  bankrupt,  ordered  the  execution  to  be 
withdrawn.  Hurst  v.  Jennings,  j5  B.  &  C.  650  ; 
8  D.  &  R.  424. 

Copies.]  —  Where  a  copy  of  a  warrant  of 
attorney  has  been  filed,  such  copy  is  good  evi- 
dence, without  proof  of  collation  of  the  contents 
with  the  warrant  of  attorney,  at  least  against  the 
party  filing  it,  and  all  claiming  under  him. 
Sylvester  v.  AfUhong,  3  M.  &  Scott,  191 ;  9  Bing. 
746. 


VII.    AMOUNT  SECURED. 

1.  lN8TALME2n?S. 

BefEtult  in  Payment  of.] — Where  defendants 
gave  a  warrant  of  attorney  to  secure  a  sum 
certain  to  be  paid  half-yearly  by  instalments, 
with  interest  on  specified  days,  and  that  the 
plaintiff  should  be  at  liberty  to  enter  up  judg- 
ment thereon  immediately,  out  no  execution  to 
be  issued  till  default  made  in  payment  of  the 
said  sum,  with  interest,  by  the  instalments  and 
in  the  manner  thereinbefore  mentioned  : — Held, 
that  the  plaintiff  might  issue  execution  for  the 
whole  on  default  in  payment  of  the  first  instal- 
ment.   Leveridge  v.  Forty,  I  M.  &;  S.  706. 

Under  a  cognovit,  by  which  it  is  agreed  that  no 
judgment  is  to  be  signed  or  execution  issued, 
unless  default  made  in  payment  of  a  certain  sum, 
with  costs,  by  instalments,  the  plaintiff  may  sign 
judgment  and  issue  execution  for  the  whole  sum, 
if  default  is  made  in  one  instalment.  Rose  v. 
romlinson,  3  D.  P.  C.  49. 

Where  in  a  cognovit  it  was  provided  that  judg- 
ment should  not  be  entered  up  until  defaiUt 
should  be  made  in  the  due  payment  of  the  debt, 
which  it  was  subsequently  declared  should  be  paid 
by  instalments,  together  with  costs,  to  be  taxed 
by  the  master  as  between  attorney  and  client :— 
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Held,  that  the  plaintifE  was  entitled  to  enter  up 
judgment  on  default  being  made  in  the  payment 
of  one  of  the  instalments,  although  he  had  not 
taxed  his  costs,  but  that  the  taxation  must  take 
place  before  issuing  execution,  Barrett  v.  Part- 
ington, 7  1).  V.  C.  447  ;  5  Bing.  N.  C.  487  ;  7 
Scott.  595  ;  2  Am.  HO. 

2.  COXDITIOXS  AS  TO. 

Perfonnance  of— What  is.] — A.  gave  a  cog- 
novit for  377.,  payable  by  monthly  instalments  ; 
but  if  default  was  made  in  payment  of  an\' 
instalment,  judgment  was  to  be  entered  up  for 
the  whole  sura,  or  so  much  as  remained  due  ;  and 

B,  agreed  that  A.  should  attend  at  the  office  of 

C.  on  the  seventh  day  after  "any  notice,"  so 
that  if  any  instalments  were  not  paid,  A.  might 
be  taken  on  a  ca.  pa.  The  first  instalment  was 
not  paid,  and  judgment  was  entered  up  for  the 
whole  sum,  and  a  ca.  sa.  sued  out.  Notice  was 
given  to  B.  for  A.  to  attend  at  C.'s  office  at  a 
certain  time.  A.  did  so.  but  C.  gave  him  a  week's 
time : — Held,  that  this  was  a  complete  perform- 
ance of  B.'s  agreement ;  and  that,  if  after  this 
another  notice  was  given  for  A.  to  attend  on 
another  day,  and  A.  did  not  attend,  no  action 
would  lie  against  B.  Trrner  v.  Pv/V/*,  6  C.  &  P. 
310  ;  3  N.  A:  M.  354  ;  1  A.  &  E.  34. 

A  cognovit  was  given,  with  a  condition  that  if 
the  ultimate  decision  of  certain  chancery  suits 
])etween  the  parties  should  be  for  the  plaintiff, 
the  defendant  should  pay  him  500/.  within  one 
month  after  such  decision,  or  else  execution  should 
issue.  The  vice-chancellor  made  his  decree  in 
those  suits  for  the  plaintiff,  who,  at  the  end  of  a 
month,  issued  execution,  the  500/.  being  unpaid. 
The  decree  had  not  been  passed  by  the  registrar, 
though  the  minutes  had  been  settled ;  and  the 
defendant  had  lodged  a  caveat,  intending,  as  he 
stated,  to  apjjeal  to  the  lord  chancellor : — Held, 
that  the  chancery  suits  had  not  been  ultimately 
decided  within  the  meaning  of  the  condition,  and 
that  the  execution,  consequently,  was  irregular. 
Ihimmer  v.  Pitcher,  3  B.  &  Ad.  347. 

Where  in  a  cognovit  it  is  stipulated  that  judg- 
ment shall  not  be  entered  up  until  after  the  final 
hearing  of  a  chancerj'  suit,  and  the  final  decree  or 
order  thereupon,  when,  in  the  event  of  the  final 
decree  or  oraer  being  in  favour  of  the  plaintiff, 
the  judgment  and  execution  upon  the  cognovit 
are  to  opcmte  in  accoixlance  with  the  decree  or 
order,  and  the  plaintiff  is  to  be  entitled  to  levy 
for  the  amount  decreed,  and  no  more  ;  the  plain- 
tiff is  not  authorized  to  enter  up  judgment,  pend- 
ing an  appeal  to  the  lord  chancellor,  against  a 
final  decrce  at  the  Rolls  dismissing  the  defen- 
dant's bill.  Jmies  V.  lieynoldft,  3  N.  &  M.  465  ; 
1  A.  &  E.  384. 

A  defeasance  to  a  warrant  of  attorney,  dated 
5th  June,  1824,  stated  that  it  was  given  to  secure 
the  payment  of  420/.  (with  costs  of  judgment,  if 
signed)  on  the  5th  December,  1826,  and  that  it 
was  agreetl  that  the  plaintiff  should  enter  up 
judgment  thereon  at  his  pleasure,  and  issue  exe- 
cution:— Held,  that  the  plaintiff  was  restrained 
by  this  defeasance  from  suing  out  execution 
before  the  5th  Decemljct',  1826.  HincocJtft  v. 
Keiiip,  5  N.  &  M.  113  :  3  A.  &  E.  676  ;  1  H.  &  W. 
384. 

A  defendant  gave  a  warrant  of  attorney  to  the 
plaintiff  to  secure  the  payment  of  a  debt  by  in- 
stalments. Shortly  befoi*c  the  first  instalment 
was  due,  the  defendant  told  the  plaintiff  that  he 


feared  he  could  not  meet  it,  and  that  unless  time 
was  given  him,  he  would  make  over  his  effects  for 
the  benefit  of  his  creditors.  An  agreement  was 
then  entered  into  between  them,  that  the  defen- 
dant should  give  his  acceptance  for  a  part,  and 
pay  the  Vest  by  instalments  according  to  his 
ability,  so  as  to  discharge  all  before  April  1, 1836, 
and  that  the  plaintiff  ^ould  not  enter  up  judg- 
ment, unless  the  defendant  should  dispose  of  his. 
business,  or  become  bankrupt  or  insolvent.  The 
defendant  paid  the  acceptance  when  due.  After- 
wards, and  before  April  1,  1836,  the  defendant 
asked  the  plaintiff  to  make  him  a  bankrupt,  in 
order  to  relieve  him  from  his  difficulties,  and  said 
that  he  could  not  pay  209,  in  the  pound,  and  that 
his  assets  were  200/.  and  his  debts  300/.: — Held, 
that  the  plaintiff  might  enter  up  judgment  and 
take  out  execution,  the  defendant  appearing  to 
be  insolvent  in  the  sense  contemplated  in  the 
agreement ;  and  that  the  facts  stated  did  not 
shew  that  the  plaintiff,  at  the  time  of  the  agree- 
ment, knew  the  defendant  to  be  insolvent  in  that 
sense.  Bvddicoinbe  v.  Bond,  4  A.  &  £.  332  ; 
1  H.  &  W.  612. 

A  defendant  gave  a  cognovit,  whereby'  it  waa 
stipulated  that  no  judgment  should  be  entered  up 
thereon,  unless  default  should  be  made  in  pay-* 
ment  of  the  debt,  with  interest  and  costs,  on  the 
0th  November ;  and  in  case  the  defendant  made 
default  in  payment  as  aforesaid,  the  plaintiff  was 
to  be  at  liberty  to  enter  up  judgment  and  proceed 
to  execution,  and  take  the  whole  of  the  debt  and 
costs,  together  with  the  costs  of  such  judgment 
and  execution  : — Held,  that  no  default  could  be 
made  until  the  plaintiff  had  furnished  the  defen- 
dant with  a  bill  of  the  costs,  and  given  her  notice 
of  taxation  ;  and  not  having  done  so,  the  judg- 
ment signed  on  the  lOth  November  was  irregular^ 
although  the  defendant  had  paid  no  part  of  either 
the  debt  or  costs.  Booth  v.  Parker,  3  M.  &  W. 
54  ;  6  D.  P.  C.  87. 

Veoeiiity  of  Demand  before  Entering  np 
Judgment.] — Where  a  defeasance  on  a  warrant 
of  attorney  stated  that  it  was  given  to  secure 
the  payment  of  a  sum  on  demand,  and  that,  in 
case  default  should  be  made,  judgment  was  to  be 
entered  up,  an  actual  demand  must  be  made,  and 
a  proposal  to  settle  amicably  does  not  amount  to 
such  a  demand.  Nicholl  v.  Bromley,  5  Moore, 
307  ;  2  B.  &  B.  464. 

When  a  defeasance  requires  anything  to  be 
done  on  demand  before  judgment  can  be  entered 
up,  there  must  be  an  actual  demand  upon  a  person 
capable  of  giving  a  substantial  answer;  there- 
fore, a  demand  made  upon  an  insane  person  is  not 
sufficient  to  authorize  the  judgment  to  be  entered. 
The  only  remedy  is  by  an  application  to  equity, 
Cairper  v,  Bando,  2  A.  &  E.  458 ;  4  N.  &  M. 
335;  1  H.  &W.  11. 

3.  The  Amouxt  itsblf. 

Hot  more  than  Penalty  in  Warrant.]— Judg- 
ment cannot  be  entered  up  for  more  than  the 
penalty  in  the  warrant  of  attorney.  Niclkoluz  v, 
Mcrrett,  1  W.  P.  C.  3  ;  9  D.  P.  C.  101. 

Signing  Judgment  for  more  than  is  mentioned 
in  Warrant.]  —  Signing  judgment  for  a  sum 
larger  than  that  mentioned  in  the  warrant,  is  only 
an  irregularity,  which  may  be  waived  by  the  laches 
of  the  defendant.  Sto2)ford  v.  Fitzgerald^  4 
D.  &  L.  725 ;  16  L.  J.,  Q.  B.  310 ;  11  Jur.  454. 
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Costs.] — A  wari'ant  of  attorney  empowered  the 
plaintiff  to  sign  judgment  and  issue  execution 
for  the  amount  of  the  debt,  but  omitted  the 
words  "together  with  costs  of  suit."  A  judgment 
was  signed  for  the  amount  of  the  debt  and  costs : 
— Held,  that  such  judgment  was  not  authorized 
l>j  the  warrant  and  was  irregular.  Page  v. 
StmtTi,  2  D.  &  L.  108  ;  13  L.  J.,  Q.  B.  291. 

Where  a  plaintiff  brought  an  action  upon  an 
annuity  decni,  and  afterwards  took  a  warrant  of 
attorney  for  the  sum  due,  with  a  provision,  that, 
if  within  a  certain  time  the  annuity  was  not  paid, 
he  should  be  at  liberty  to  take  out  execution  for 
the  sum  specified,  together  with  all  costs  incurred 
for  or  by  reason  of  the  non-payment  of  the  an- 
nuity : — Held,  that  he  was  not  at  liberty  to  issue 
execution  for  the  costs  of  the  action.  DdaJie  v. 
Mott,  2  Chit.  423. 

Interest.] — A  judgment  creditor  is  entitled  to 
interest  on  his  debt,  where  the  warrant  of 
attorney  authorizes  the  judgment  to  be  entered 
up  for  double  the  amount  actually  due.  Tunstall 
V.  Trapped,  3  Sim.  299. 

Where  the  warrant  makes  no  mention  of  in- 
terest on  the  principal,  but  the  defeasance  does, 
the  court  will  allow  execution  to  be  issued  for  the 
principal  and  interest.  Shipton  v.  Shipton,  1  D. 
P.  C.  518.     See  Atjthmm  v.  Jotu-s,  2  A.  &  E.  439. 

Where  a  warrant  of  attorney  had  been  given 
to  secure  a  debt  and  interest,  the  sum  for  which 
judgment  was  to  be  confessed  being  for  the 
amount  of  the  debt  only,  the  court  granted  a 
rule  to  enter  up  judgment  for  the  debt,  and  so 
much  for  intei*est  as  the  master  should  find  to  be 
due  thereon.  Chalk  v.  Walton^  5  M.  &  G.  573  ; 
6  Scott,  N.  R.  693  ;  1  D.  &  L.  39. 

A  memorandum  indoi«ed  on  a  warrant  of  at- 
torney stated  that  it  had  been  given  to  secure 
the  payment  on  the  2nd  of  June,  1864,  of  a 
sum  of  money,  with  interest  thereon  at  the  rate 
of  5Z.  per  cent,  per  month  ;  that  judgment  was 
forthwith  to  be  entered  up,  and  that  if  the 
debt  and  interest  were  not  paid  on  the  day 
aforesaid,  execution  was  to  issue.  The  debt  was 
not  paid  at  the  time  ap{x>inted,  and  judgment 
was  not  entered  up  : — Held,  that  after  the  day 
named  for  payment  the  debt  carried  interest  at 
4/.  percent,  per  annum  only.  Jlohhison  v.  ]Viwdj 
18  W.  R.  32. 

To  whom  Payment  may  be  made.]— -Where 
a  cognovit  is  given  for  the  payment  of  a  sum 
generally,  the  defendant  may  pay  either  the 
plaintiff  or  his  attorney.    Anon.,  1  D.  P.  C.  173. 

Payment  of  an  instalment  to  a  clerk  of  the 
plaintiffs  attorney  after  it  has  become  due  does 
not  bind  the  plaintiff.  Perry  v.  Tvrnrr,  2  C.  & 
J.  189  ;  2  Tyr.  128  ;  1  D.  P.  C.  300. 

4.  Continuing  Secukity. 

What  is.] — Where  there  was  a  running  account 
between  A.  and  B.,  and  the  former  gave  the 
latter  a  warrant  of  attorney,  with  a  defeasance, 
stating  it  to  be  pven  as  a  security  for  4.000Z. 
and  lawful  interest  thereon  : — Held,  that  it  was 
a  continuing  security,  applicable  to  any  balance 
which  might  at  any  time  be  due,  and  was  not 
discharged  by  payments  exceeding  4,000/.  be- 
tween the  date  of  the  warrant  of  attorney  and  the 
time  of  entering  up  judgment  thereon.  Woolley 
V.  Jenningn,  7  D.  k  R.  824  ;  5  B.  &  C.  165  ;  2 
C.  &  P.  144. 


Where  a  trader  contracted  a  debt,  gave  a  war- 
rant of  attorney  to  secure  its  payment  specifically, 
and  the  creditor  sought  to  enforce  that  security 
against  goods  of  the  debtor,  in  respect  of  subse- 
quent advances  made  by  the  creditor,  the  court, 
at  the  instance  of  the  assignees,  set  aside  the 
proceedings  of  the  creditor.  Beft  v.  Ttddj  9  D. 
P.  C.  949  ;  6  Jur.  59. 

A.,  a  feme  sole,  being  about  to  marry  B.,  lent 
him  300Z.  upon  his  warrant  of  attorney,  the  war- 
rant being  given  to  her  and  C,  who  was  to  act  as 
her  trustee.  The  defeasance  shewed  the  loan  to 
be  in  contemplation  of  maniage,  and  stipulated 
that  B.  was  to  be  possessed  of  the  money  so  long 
as  A.  should  please,  paying  interest  for  the  same 
to  C. ;  and  also,  that  upon  the  request  of  A.,  C. 
might  require  payment  of  the  principal  on  giving 
a  week's  notice  ;  judgment  was  to  be  forthwith 
entered  up,  and  execution  was  to  issue  on  default 
of  payment  after  such  notice.  Judgment  was 
accoi-dingly  entered  up,  and  the  marriage  solem- 
nized. After  several  years  had  elapsed,  notice 
was  given  in  pursuance  of  the  warrant,  and  on 
default  a  fi.  fa.  issued,  under  which  the  goods  of 

B.  were  taken  and  assigned  by  the  sheriff.  B. 
was  then  adjudged  bankrupt,  and  a  rule  was 
obtained  to  set  aside  the  execution,  and  for  the 
delivery  of  the  goods  to  his  assignee,  upon  the 
grounds  that  the  judgment  should  have  been  re- 
vived, and  that  it  was  discharged  by  the  sub- 
sequent marriage  of  A.  and  B. : — Held,  that  the 
execution  having  been  suspended  by  the  consent 
of  the  parties,  the  judgment  did  not  require  re- 
viving; and  that,  under  the  circumstances  of 
the  case,  the  warrant  of  attorney,  being  in  the 
nature  of  a  marriage  settlement,  remained  a  good 
security  for  the  loan,  and  that  the  execution 
thereupon  was  valid.     Dolling  v.   White,  1  B, 

C.  C.  170  ;  22  L.  J.,  Q.  B.  327  ;  17  Jur.  505. 

Evidence  to,sliew  that  Secnrity  is  continuing.] 
— A  defeasance  to  a  warrant  of  attorney  stated 
that  it  was  for  securing  1,300Z.,  with  interest,  on 
the  15th  April,  and  authorized  the  plaintiff,  in 
default  of  payment,  to  issue  execution  for  the 
whole  amount,  with  costs,  interest,  &c.  At  the 
time  the  warrant  was  given,  the  plaintiff  was  a 
creditor  of  the  defendant  for  514?.,  and  liable  to 
a  further  sum  of  237/.  as  surety.  At  the  period 
of  the  issuing  of  execution,  the  amount  of  the 
debt  was  1,110/.  14«.,  a  portion  of  which  sum 
consisted  of  bills  accepted  by  the  plaintiff  for 
the  accommodation  of  the  defendant  after  the 
warrant  of  attorney  had  been  given.  The  sum 
actually  levied  was  1,085/. : — Held,  that  affi- 
davits were  admissible  to  show  that  the  inten- 
tion was,  that  the  warrant  of  attorney  should  be 
a  security  not  only  for  existing  debts,  but  also 
for  all  future  advances  by  the  plaintiff,  or  pay- 
ments to  which  he  should  become  liable,  not  ex- 
ceeding 1,300/.  Ilobinson  v.  Robinson,  3  D.  &  L. 
134  ;  14  L.  J.,  Q.  B.  303  ;  10  Jur.  356. 

VIII.    JUDGMENT. 

1.  Leave  op  Judge  to  Enter. 

Application— When  Kecessary.] — Where  the 
defeasance  contains  a  provision  that  it  shall  not 
be  necessary  to  apply  to  the  court  for  judgment 
on  the  instrument  after  the  lapse  of  a  year  and 
a  day,  it  is  not  (as  such  a  condition  is  valid) 
necessary  to  make  an  application  for  judgment 
on  the  warrant.  Slierran  v.  Marshall,  1  D.  & 
L.  689  ;  13  L.  J.,  Q.  B.  66 :  8  Jur.  469. 
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A  plaintiff  may  enter  up  judgment  on  a  cog- 
novit given  before  appeai-ance,  an3  upon  whicii 
no  step  has  been  taken  for  more  tlian  a  year, 
without  first  giving  a  term's  (now  a  calendar 
month's)  notice,  or  obtaining  leave.  T1u»nj)Son 
V.  Lamridgo,  1  Ex.  351 ;  5  D.  &  L.  213 ;  17 
L.  J.,  Ex.  4. 


Where  Made.]* —  Application  must  be 


made  to  a  judg6  at  chambers,  and  not  to  the 
court.    Handley  v.  Roberts,  17  Jur.  460. 

When  Sole  for  Judgment  will  be  Granted.] — 
A  tenant  from  year  to  year  having  given  a  war- 
rant of  attorney  authorizing  his  landlord  to  de- 
termine the  tenancy  by  a  notice  to  quit,  and  in 
default  of  such  notice  being  given  to  sign  judg- 
ment in  ejectment  and  issue  execution,  the 
court,  upon  affidavit  of  the  service  of  the  notice, 
and  of  the  expiration  of  the  tenancy,  and  that 
the  tenant  refused  to  quit  the  premises,  granted 
a  rule  for  judgment  on  the  warrant  of  attorney. 
Doe  d.  Beaumont  v.  Beaumont,  2  D.,  N.  S.  972  ; 
7  Jur.  854. 

Though  judgment  cainiot  be  entered  up  on  a 
warrant  of  attorney  more  than  one  year  old 
without  leave,  yet  none  but  the  defendant  him- 
self can  object  to  any  irregularity  in  this  respect. 
JoTtes  V.  Jones,  1  D.  &  R.  558. 

The  court  refused  to  allow  judgment  to  be 
entered  up  on  an  old  warrant  of  attorney,  it 
appearing  by  the  plaintiff's  affidavit  that  she 
was  resident  in  an  enemy's  country.  Be  Lune- 
Tine  V.  Phillips,  2  N.  R.  97. 

The  court  set  aside  a  judgment  on  a  warrant 
of  attorney,  entered  up,  even  before  the  rule  of 
H.  T.  4  Will.  4,  where  the  defendant  was  dead 
at  the  time  of  signing  judgment,  although  in  the 
defeasance  it  was  stipulated  that  the  plaintiff 
should,  without  leave  of  the  court,  be  at  liberty 
to  enter  up  judgment,  notwithstanding  the  de- 
fendant's death.  Heath  v.  Brindley,  4  N.  &  M. 
235  ;  2  A.  &  E.  365. 

Where  an  instalment  on  a  cognovit  became 
due  after  the  death  of  the  defencLEint,  the  court 
i-cfused  to  allow  judgement  to  be  entered  up  on 
the  cognovit  nunc  pro  tunc.  Blaekburn  v.  Good- 
rick,  9  D.  P.  C.  337. 

It  is  no  objection  to  entering  up  judgment, 
that  the  defendant,  since  the  execution  of  it,  has 
become  insane.  Piggott  v.  KUlick,  4  D.  P.  C. 
287  ;  1  H.  &  W.  518. 


At  what  Time  or  of  what  Term.]— A  warrant 
of  attorney,  dated  25th  May,  1842,  authorized 
certain  attorneys  to  appear  as  "  of  Easter  Term 
last  past,  Trinity  Term  now  next,  or  any  other 
subsequent  term,"  "  and  then  and  there  "  to  re- 
ceive a  declaration,  and  thereupon  to  confess  the 
action,  or  to  suffer  judgment  by  nil  dicit,  or  other- 
wise, &c.    On  the  27th  of  November,  1846,  a 
judge's  order  was  obtained  for  leave  to  sign  judg- 
ment, and  judgment  was  accordingly  signed  on 
the  following  day :— Held,  that  the  judgment 
was  regularly  signed  in  pursuance  of  the  autho- 
rity by  warrant  of  attorney,  notwithstanding  the 
Reg.  Gen.  H.  T.,  4  Will.  4,  Part  XI.,  r.  3,  requir- 
ing all  judgments  to  be  "  entered  up  of  record,  of 
the  day  and  month,  whether  in  term  or  vacation, 
when  signed."    Alcoek  v.  SutcliJFe,  4  D.  &  L. 
612 ;   1  B.  C.  Rep.  313 ;   16  L.  J.,  Q.  B.  129 ; 
K  P.,  Jarvis  v.  South,  13  M.  &  W.  152  ;  2  D.  & 
L.  962  ;  13  L.  J.,  Ex.  319  ;  8  Jur.  519. 


In  what  Court] — ^A  warrant  of  attorney  was 
directed  to  two  attorneys  of  the  Queen's  Bench, 
and,  after  authorizing  an  appearance  to  be  entered 
for  the  defendants,  the  instrument  omitted  the 
words  **  in  the  said  court : " — Held,  that  it  suffi- 
ciently appeared,  from  the  terms  of  the  warrant, 
no  other  court  being  mentioned,  that  the  pro- 
ceedings were  to  be  taken  in  the  Court  of  Queen's 
Bench.  Harris  or  Harrison  v.  Peckf  2  D.  &  L. 
106  ;  13  L.  J.,  Q.  B.  295  ;  8  Jur.  929. 

Kamei  of  Partiee.] — ^A  judgment  was  entered 
up  against  Mr.  H.  under  a  warrant  of  attorney. 
In  the  judgment  and  warrant  of  attorney,  he 
was  named  W.  H.,  his  proper  name  being  W.  B. 
H. : — Held,  that  the  judgment  was  valid.  Hot' 
ham  V.  Samerville,  9  Beav.  63  ;  9  Jur.  702. 

Where  a  warrant  of  attorney  is  given  to  three 
trustees  of  a  joint-stock  bank,  to  secure  a  debt 
due  to  the  bank,  the  judgment  thereon  is  pro- 
perly entered  up  in  the  name  of  the  public 
officer  under  7  Geo.  4,  c.  46.  Bell  v.  Fisk^  12 
C.  B.  493. 

A  warrant  of  attorney  was  given  to  A.  B.  and 
C.  D.,  "  public  officers  of  the  Yorkshire  Banking 
Company,"  but  not  to  them  as  public  officers. 
The  defeasance  shewed  that  the  object  of  war- 
rant of  attorney  was  to  secure  to  the  plaintiffs, 
as  public  officers,  money  therein  expressed  to 
have  been  lent  by  them  as  public  officers  to  the 
defendants,  and  such  further  sum  as  the  company 
might  advance.  The  affidavits  shewed  the  ori- 
ginal debt  to  be  unpaid,  and  a  further  sum  to 
have  been  advanced  by  the  company,  but  did 
not  allege  the  debt  to  be  still  owing  to  the 
plaintiffs,  one  of  them  having  ceased  to  be  a 
public  officer.  The  court  permitted  the  company 
to  enter  up  judgment  in  the  names  of  A.  B.  and 
C.  D.,  as  individuals.  Howard  v.  Batho,  5  D.  & 
L.  396. 

A  cognovit  having  been  given  in  an  action 
brought  by  a  public  officer  of  a  banking  company, 
under  7  Geo.  4,  c.  46,  by  which  it  was  provided, 
that,  upon  default  in  payment  of  a  sum  of  money, 
the  plaintiff  should  be  at  liberty  to  enter  up  judg- 
ment and  issue  execution : — Held,  to  be  sufficient 
to  authorize  signing  judgment  in  the  name  of 
another  public  officer,  upon  a  suggestion  being 
entered  of  the  removal  of  the  original  plaintiff. 
Webb  V.  Taylor,  1  D.  &  L.  676  ;  13  L.  J.,  Q.  B. 
24  ;  8  Jur.  39. 

Hneband  and  Wife.] — ^A  judgment  on  a  wai- 
rant  of  attorney  given  to  a  wife  dnm  sola,  cannot 
be  entered  up  after  her  marriage,  without  leave, 
though  less  than  a  year  old.  On  application  for 
such  leave,  the  court  requires  an  affidavit  proving 
not  only  the  marriage,  but  the  due  execution  of 
the  waiTant  of  attorney,  and  the  non-payment 
of  the  debt.     Metcalfe  v.  Boote,  6  D.  &  R.  46. 

It  is  necessary  to  obtain  leave  to  enter  up 
judgment  against  husband  and  wife,  on  a  war- 
rant of  attorney  executed  by  the  wife  dum  sola. 
Staples  V.  Purser,  2  D.  P.  C.  7G4  ;  3  M.  &  Scott, 
800. 

And  judgment  entered  up  against  husband  and 
wife,  upon  a  warrant  given  by  wife  while  sole, 
without  leave,  was  set  anide,  but  not  with  costs. 
Marder  v.  Lee,  3  Burr.  1409. 

2.  Affidavit. 

Title.] — Upon  a  motion  to  enter  up  judgment 
upon  an  old  warrant  of  attorney,  the  i&davit  is 
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properly  intitled  in  the  cause  in  which  the  jadg- 
ment  is  entered.  Bell  v.  Fisk,  12  C.  B.  493 ; 
JS,  P.,  Sowerhy  v.  Woodroff,  1  B.  &  A.  567. 

II  given  when  no  suit  is  pending,  it  need  not 
be  intitled  in  any  cause,  baeis  v.  Stanhury,  3 
D.  P.  C.  440. 

An  affidavit  intitled  '^  in  the  King's  Bench," 
but  not  in  any  cause,  is  snfficient.  Grcff(tryy  Ejt 
jHirtc,  8  B.  &  C.  409. 

Where  a  warrant  of  attorney  was  g^vcn  to 
three  persons,  one  of  whom  died,  judgment  was 
allowed  to  be  entered  up  on  an  affidavit  intitled 
•with  the  names  of  the  survivors,  but  not  naming 
-them  survivors.    Lambert  v.  Lambert y  6  Jur.  54. 

Sweariiig.] — It  is  no  objection  to  an  affidavit 
sworn  in  ijcotland,  that  it  was  taken  before  a 
justice  of  the  peace,  and  not  before  a  lord  of 
session.     Watson  v.  Williamson^  1  D.  P.  C.  607. 

Muit  shew  that  Defendant  is  Alive.]— It  is 
necessary  to  shew  that  the  defendant  was  "alive," 
and  not  merely  "  seen  "  within  a  reasonable  time 
before  the  application.  CktU  v.  Oldfield,  4  D. 
P.  C.  629. 

There  must  be  a  positive  affidavit  that  the  de- 
•fendant  is  alive,  or  has  been  Fcen  alive  within  a 
.reasonable  period ;  mere  inference  is  not  suffi- 
cient, even  though  it  appeal's  that  the  defendant 
keeps  out  of  the  way.  Croft  v.  HJffmont,  8  D.  P. 
C.  96. 


What  is  Snffieient  Proof.]— It  is  sufficient 


proof  of  the  party  being  alive,  to  shew  that  a 
cheque  of  his  had  been  paid,  dated  thirteen  days 
before  the  application.  Jacobs  v.  Griffith^  5  D. 
P.  C.  677. 

It  is  insufficient  to  swear  that  the  deponent 
believed  the  defendant  to  be  alive,  from  in- 
formation which  he  has  received,  unless  he  also 
Wears  that  he  believes  the  information  to  be 
true.    Beeder  v.  Whip,  5  D.  P.  C.  576. 

It  is  not  snfficient  to  shew  by  the  hearsay 
statement  of  a  deponent  that  the  defenduit  was 
.alive  within  a  reasonable  time  previously  to  the 
application.  Xey  v.  Mo^nitaguc,  1  D.,  N.  S. 
B63. 

It  is  not  sufficient  "  to  swear  that  the  defen- 
dant is  now  living,  the  deponent  having  seen  him 
on  the  16th  instant ;"  for  the  affidavit  should 
state  that  he  saw  him  alive  on  the  16th  instant. 
Watson  V.  Mathews,  2  D.,  N.  S.  670  ;  12  L.  J., 
Q.  B.  139  ;  7  Jur.  627. 

But  an  affidavit  stating  that  the  deponent  be- 
lieved the  defendants  to  be  alive,  having  seen 
and  conversed  with  two  of  them,  and  "  been  in 
company  "  with  the  third  on  a  recent  day,  is 
sufficient.  Howard  v.  Batlho,  5  D.  &  L.  396  ; 
S.  P.,  Powell  V.  Iloward,  6  Scott,  826. 

Where  a  defendant  was  seen  alive  on  the  24th 
of  March,  and  a  motion  to  enter  up  judgment 
was  made  on  the  15th  of  April,  the  court  granted 
the  application.  O'Neill  v.  Coghlan,  2  D.  &  L. 
5  ;  13  L.  J.,  Q.  B.  204  ;  8  Jur.  361. 


Several  Parties.] — Where  a  warrant  of 


attorney  is  joint,  and  not  joint  and  several,  and 
it  is  sought  to  enter  up  judgment  against  one  of 
the  parties  giving  the  warrant,  the  affidavit  must 
shew  that  both  arc  alive,  and  not  merely  the  one 
against  whom  it  is  sought  to  enter  up  judgment. 
Lot  Y.  Anderson,  1  D.,  N.  S.  305. 

—  WaiTer.] — ^A  party  may  by  the  terms  of 


the  warrant  of  attorney  waive  the  necessity  of 
an  affidavit  being  made  of  his  having  been 
recently  seen  alive,  in  order  to  obtain  leave  to 
enter  up  judgment  after  a  year  and  a  day  have 
elapsed.  Tripp  or  Chipjf  v.  Stanley,  6  D.  &  L. 
262  ;  17  L.  J.,  Q.  B.  19  ;  11  Jur.  1062. 

Defendant  Abroad.] — Where  a  defendant  is 
resident  in  the  West  Indies,  judgment  may  be 
signed  against  him  on  a  warrant  of  attorney,  if 
seen  alive  four  months  before.  Fursey  v.  Pilh- 
ington,  2  D.  P.  C.  452. 

The  court  allowed  judgment  to  be  signed  on 
an  old  warrant  of  attorney,  the  application  being 
made  on  the  5th  of  November,  although  the 
defendant  had  not  been  seen  alive  since  two  or 
three  days  before  the  1st  of  March  previously, 
and  then  in  New  South  Wales.  Johnson  v.  Fry, 
5  D.  P.  C.  215  ;  2  H.  &  W.  293. 

On  an  affidavit  stating  that  the  last  time  the 
plaintiff  had  been  able  to  obtain  any  intelligence 
of  the  defendant  was  eight  months  back,  when  he 
was  at  Newfoundland,  but  about  to  leave  that 
island  for  America,  and  that  his  son  and  mother, 
who  lived  in  this  country,  had  declined  to  give 
any  information  respecting  him,  and  that  there 
was  no  other  person  to  whom  the  plaintiff  could 
apply,  the  court  allowed  judgment  to  be  entered 
up  agaiust  him.  Pembcrton  v.  Browning,  9 
Moore,  389  ;  2  Bing.  204. 

The  court  will  not  allow  judgment  to  be 
signed  against  a  defendant  who  is  abroad,  and 
has  not  been  seen  for  three  weeks,  unless  it  is 
sworn  that  "it  is  believed  that  he  is  still  alive." 
Biehardson  v.  Scholejield,  2  D.,  N.  S.  36  ;  6  Jur. 
646. 

An  affidavit  that  the  deponent  has  seen  the 
defendant  alive  within  three  months,  and  that 
he  is  now  residing  in  Paris,  is  insufficient,  unless 
it  also  states  that  his  residence  there  is  unknown. 
Tripp  or  Chipp  v.  Stanhy,  5  D.  &  L.  262  ;  17 
L.  J.,  Q.  B.  19  ;  11  Jur.  1062. 

Defendant  Transported.] — ^A  joint  warrant  of 
attorney  having  been  given  by  two,  and  one  of 
them  having  been  transported  for  life,  the  court 
permitted  judgment  to  be  entered  up  against 
both,  on  an  affidavit  stating  the  conviction  and 
a  certificate  foom  the  Home  Office  certifying  the 
transportation,  and  that  no  return  of  the  con- 
vict's death  had  been  made,  and  that  by  the 
practice  of  that  office  no  return  was  made  of  a 
convict  continuing  alive,  it  being  also  sworn 
that  the  other  jxjrson  was  still  living.  DaU 
rymplc  v.  Frasvr,  3  D.  &  L.  611. 

Must  shew  Debt  Unpaid.] — ^An  affidavit  in 
support  of  a  rule  nisi,  for  entering  up  judgment 
on  a  warrant  of  attorney  more  than  twenty 
years  old,  must  shew  affinnatively  either  that 
!  the  debt  still  remains  unsatisfied,  or  some  other 
facts  rebutting  the  presumption  of  payment. 
Ilulke  V.  Pich^ing,  4  D.  &  R.  5  ;  2  B.  &  C. 
555. 

An  affidavit  that  the  money  is  still  due  is 
necessary,  unless  its  absence  is  accounted  for, 
although  the  defendant  has  agreed  that  judg- 
ment shall  be  entered  up.  Barttm  v.  Turner,  8 
D.  P.  C.  122. 

What  Snffieient  Proof.] — ^Where  a  war- 
rant of  attorney  is  given  as  a  security  to  a  person 
giving  a  guarantee,  it  is  not  necessary  to  swear 
that  any  sum  is  owing  upon  it,  if  it  is  sworn  that 
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the  guarantee  is  still  in  force.  PicJterhiif  v. 
Camell,  8  D.  P.  (\  300. 

An  aftidavit  by  the  plaintiff's  attorney,  that  the 
debt  is  unpaid,  is  sufficient,  where  the  attorney 
swears  that  he  has  been  employed  in  managing 
the  money,  and  receiving  and  paying  over  the 
interest.  A»hman  v.  Jiowdler^  2  C.  &  M.  212  ;  4 
Tyr.  84. 

It  is  sufficient  to  prove  that  the  money  is  still 
due,  to  protluce  an  affidavit  by  the  plaintiff's 
attorney's  clerk  that  it  is  so  due,  he  having  re- 
ceived different  payments  on  account  of  the 
warrant  of  attorney,  and  having  lately  seen  the 
defendant,  when  he  promised  to  pay  a  further 
instalment  upon  it.  MUldleton  v.  StocMale,  1 
D.,  N.  8.  776. 

Where  the  attorney  negotiating  the  loan  for 
which  the  warrant  of  attorney  was  given,  still 
continuing  the  attorney  of  the  plaintiff,  deposed 
**  that  the  defendant  was  indebted  to  the  plaintiff 
in  150Z.,  for  money  lent  by  the  deponent  on  ac- 
count of  the  plaintiff  to  the  defendant,  and  that 
the  defendant  had  not  paid  to  the  deponent  or  to 
the  plaintiff,  or,  to  the  best  of  his  knowledge 
and  belief,  to  any  person  on  behalf  of  the 
plaintiff,  any  portion  of  the  money,"  and  posi- 
tively swore  that  there  yet  remained  due  and 
owing  ITjO/.,  the  court  allowed  judgment  to  be 
entered  up  without  any  affidavit  from  the  plain- 
tiff, mn  V.  Enow  or  Ehoc,  13  L.  J.,  Q.  B.  65 ;  7 
Jur.  1038. 

Diseharge  by  Bankruptoy— Coniideratioii.]— 

On  an  application  for  leave  to  enter  up  judg- 
ment on  a  warrant  of  attorney  more  than  ten 
years  old,  it  is  for  the  plaintiff  to  satisfy  the 
court  that  there  was  good  consideration.  And 
if  the  defendant  shews  a  bar,  prim&  facie  valid, 
as  a  certificate  of  discharge  by  bankruptcy,  it 
is  for  the  plaintiff  to  shew  sufficient  ground 
for  believing  it  can  be  avoided  or  defeated. 
Sherburne  v.  Hunting  tower  (^Lord),  11  W.  R. 
145.  See  S.  a,  13  C.  B.,  N.  S.  742;  11  W.  R. 
344. 

Where  the  plaintiff  himself  made  an  affidavit 
of  the  consicieration,  or  that  he  had  not  had 
notioe  of  the  bankruptcy,  and  his  attorney  only 
made  an  affidavit  of  mere  hearsay,  as  to  gaming, 
which  the  defendant  denied,  the  court  refused 
leave  to  enter  up  judgment.    lb. 

Proof  of  SxeentioiL   of    Instniment]  —  On 

motion  to  enter  up  judgment,  the  subscribing 
witness,  if  any,  mast  make  affidavit  of  the  exe- 
cution. It  is  not  sufficient  for  him  to  sign  the 
affidavit  in  the  character  of  the  commissioner 
before  whom  it  was  sworn.  Field  v.  Bearcroft, 
2  C.  &  J.  217  ;  1  I).  P.  0.  308 ;  2  Tyr.  283. 

Where  a  warrant  of  attorney  refers  to  the  plain- 
tiff, "  his  executors  and  administrators,"  but  the 
affidavit  of  execution  makes  no  mention  of  "  exe- 
cutors or  administrators,"  the  court  will  not  allow 
judgment  to  be  entered  up.  lialdichi  v.  Thomp- 
»on,  2  D.  P.  C.  591. 

When  Sufficient.]— An  affidavit  by  the 


plaintiff  that  the  defendant  was  indebted  to  him 
on  an  old  warrant  of  attorney,  and  that  he  had 
not  paid  the  sum  secured  by  it,  that  he  saw  the 
defendant  execute  it,  and  that  the  attesting 
A\ntness  was  also  present,  but  was  now  residing 
in  France,  and  that  the  defendant  was  alive,  is 
sufficient.  Taylor  v.  Leighton,  3  M.  &  Scott,  423 ; 
2  D.  P.  C.  746. 


I     Only  Copy  lUed.] — A  copy  of  an  old 

warrant  of  attorney  having  been  tiled  instead  of 
the  original,  and  search  for  the  instrument  itself 
proving  ineffectual,  the  court,  upon  an  affidavit 
of  the  due  execution  of  the  instrument  by  the 
attesting  witness  since  dead,  granted  a  rule  for 
judgment.  Doe.  d.  Beavmont  y.  Beaumont^  2 
D.,  N.  S.  972  ;  7  Jur.  854. 

On  motion  to  set  aside  a  judgment  on  the 
ground  that  the  original  warrant  of  attorney 
on  which  the  judgment  was  founded  had  not 
been  filed,  in  compliance  with  the  rule  of  court, 
but  a  copy  only: — Held,  that  it  was  incum- 
bent on  those  who  sought  to  set  aside  a  jndg« 
ment  (which  was  of  old  standing)  to  shew 
clearly  that  the  omission  to  file  the  original 
warrant  was  the  fault  of  the  plaintiff  or  his 
attorney;  and  that, as  it  was  consistent  with 
the  circumstances  of  the  particular  case,  that 
the  original  had  been  tendered  to  the  officer  of 
the  court,  and  that  the  copy,  instead  of  the  origi- 
nal, had  been  filed  through  his  inadvertence,  the 
application  was  refused.  James  v.  Heward,  3 
Q.  B.  948  ;  3  G.  &  D.  264  ;  12  L.  J.,  Q.  B.  58  ;  7 
Jur.  14. 


By  Office  Copiei.] — In  order  to  obtain 


judgment  on  warrant  of  attorney,  which  has  beea 
filed  pursuant  to  3  Geo.  4,  c.  39,  ss.  1,  2,  it  is 
sufficient  to  prove  the  execution  by  an  office  copy 
of  the  affidavit  of  execution.  Bland  v.  Wiht'tf^ 
1  D.,  N.  S.  260 ;  S.  P.,  Webb  v.  Wrbb,  4  D.  P.  C. 
599. 


Affidavit  verifying  Handwriting  of  At- 


teiting  WitncBi.] — Judgment  cannot  be  en.ercd 
up  without  an  affidavit  of  an  attesting  witness, 
or  an  affidavit  verifying  his  handwriting.  Jones 
V.  Knight,  1  Chit.  743. 

And  the  acknowledgment  of  the  defendant  does 
not  obviate  the  objection ;  but  where  the  attesting 
witness  is  out  of  the  jurisdiction  of  the  courts  an 
affidavit  verifying  his  handwriting  would  be  suf- 
ficient.   Appieton  V.  Bond,  1  Chit.  744. 

It  is  not  a  sufficient  excuse  for  not  producing 
an  affidavit  of  the  attesting  witness,  that  an  ap- 
plication to  a  person,  acquainted  with  the  wit- 
ness's address,  has  been  unsuccessful  in  obtaining 
it,  although  the  handwriting  of  the  defendant 
and  of  the  witness  to  the  warrant  of  attorney  ia 
verified.  Cope  v.  Lee,  9  D.  P.  C.  102  ;  1  W.  P.  C. 
37. 

Where  the  attesting  witness  could  not  be  found, 
judgment  was  allowed  to  be  entered  up  on  an 
affidavit  that  the  defendant  had  acknowledged 
his  liability,  and  admitted  the  handwriting  of  the 
witness,  being  informed  of  the  purpose  for  which 
such  admission  was  required.  Reid  v.  Forge  or 
Ford,  4  Scott,  N.  R.  330 ;  1  D.,  N.  S.  187  ;  3  M.  & 
G.  546. 

Where  the  attesting  witness  had  been  trans- 
ported seven  years  previously  to  an  application 
to  sign  judgment,  and  no  information  respecting 
him  could  be  obtained,  the  court  allowed  judg- 
ment to  be  signed  on  producing  an  affidavit  of 
his  handwriting,  as  well  as  of  that  of  the  defen- 
dant. Edwards  v.  Penliey  or  Painy,  2  D.,  N.  S. 
425  ;  7  Jur.  200. 


When  Proof  will  be  Dispensed  With.]— 


The  affidavit  of  the  attesting  witness  cannot  be 
dispensed  "with  merely  on  the  ground  of  his  ill- 
ness.    Owen  V.  Holies,  4  D.  P.  C.  572. 
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If  the  attesting  witness  cannot  be  found,  his 
absence  must  be  accounted  for  by  affidavit,  before 
the  court  will  admit  secondary  evidence.  War-inff 
V.  Bowles,  4  Taunt.  132. 

If  A.  agi*ecs  to  acknowledge  an  old  warrant  of 
attorney  given  by  him,  so  as  to  enable  B.  to  enter 
up  judgment  thereon,  judgment  may  be  entered 
up  under  a  judge's  order,  without  an  affidavit  of 
the  subscribing  witness.  Lahtg  v.  Kaim^  2  B.  & 
P.  85. 

The  court  refused  to  enter  up  judgment  where 
the  attesting  witness,  an  attorney  of  the  court, 
refused  from  malice  to  make  the  necessary  affi- 
davit.    Mills  V.  Banoitffkoflt  1  H.  &  W.  184. 

3.  Signing. 

Produetion  of  Warrant.] — In  order  to  sign 
judgment,  it  is  indispensably  necessary  that  the 
warrant  itself  should  be  pitxluced.  Jacobs  v. 
m'tille,  8  D.  P.  C.  125  ;  1  W.,  W.  &  H.  408. 

But  if  a  person  who  has  given  a  warrant  of 
attorney  afterwards  obtains  possession  of  it,  and 
refuses  to  give  it  up,  judgment  may  be  entered  up 
on  the  copy  of  it  which  was  filed  under  the 
statute.    Worthington  v.  Worth  ington^  5  Jur.  320. 

Appearanee.] — The  defendant  gave  a  cognovit 
authorizing  the  plaintiff's  attorney  to  appear  for 
him  if  necessary.  The  plaintiff's  attorney  signed 
judgment,  and  then  entered  an  appearance  nunc 
pro  tunc.  Judgment  was  set  aside  for  irregularity. 
Watson  V.  Dore,  5  D.  P.  C.  584  ;  2  M.  &  W.  386. 

It  is  no  objection  to  a  judgment  on  a  warrant  of 
attorney,  that  no  appearance  has  been  entered. 
Burcham  v.  Tucker,  8  Scott,  469. 

Suggeition  of  Breachei  UnnoooMary.]— No 
suggestion  of  breaches  under  8  &  9  Will.  3,  c.  11, 
is  necessary  on  a  judgment  by  warrant  of  attor- 
ney* Kinnersley  v.  Mnsften,  5  Taunt.  264 ;  8,  P., 
Shaw  v.  Worcester  (^Marquis),  4  M.  &  P.  21  ;  6 
Bing.  385. 

And  even  though  a  bond  also  is  given.  Anster- 
bury  V.  Morgan,  2  Taunt.  195. 

Nor  upon  a  warrant  of  attorney  conditioned 
for  payment  by  instalments.  Cox  v.  Rodbard, 
3  Taunt.  74. 

IX.  EXECUTION. 

Iffning.] — The  defeasance  to  a  warrant  of  at- 
torney contained  an  agreement,  that  no  execution 
or  executions  should  be  issued  upon  the  judgment 
entered  up  thereon  until  default  in  payment  of 
an  annuity  ;  but  that,  in  case  of  default,  it  should 
be  lawful  for  the  grantee,  his  executors,  adminis- 
trators or  assigns,  to  sue  out  execution  or  execu- 
tions thereon, — not  saying  from  time  to  time. 
The  defeasance  also  contained  a  proviso  for  enter- 
ing satisfaction  after  the  death  of  the  grantor, 
and  full  payment  of  the  annuity  up  to  the  day 
of  his  death : — Held,  that  the  grantee  was  not 
restrained  by  this  defeasance  from  issuing  succes- 
sive executions  for  arrears.  Cuthbvrt  v.  Dobbin, 
1  C.  B.  278. 

Where  a  warrant  of  attorney  was  given,  bear- 
ing date  on  the  face  of  it  the  24th  February,  1847, 
but  was  not  in  fact  executed  till  the  20th  March 
following,  and  the  defeasance  stated  that  it  was 
given  to  secure  the  repayment  of  285/.  '*  on  the 
20th  day  of  March  next,"  judgment  having  been 
signed,  and  execution  issued  on  the  30th  March, 
1^7  : — Held,  that  execution  issued  too  soon ;  that 


the  warrant  of  attorney  must  be  taken  to  speak 
from  the  time  of  the  execution,  and  not  the  date 
apparent  on  the  face  of  it,  in  accordance  with  the 
rule  laid  down  in  Clayton^ s  case  (6  Co.  Rep.  1), 
and  therefore  would  not  become  due  till  the  20th 
March.  1848.  Browne  v.  Burton,  6  D.  &  L.  289  ; 
17  L.  J.,  Q.  B.  49  ;  12  Jur.  97. 

Setting  aside.] — An  execution  for  more  than 
the  sum  really  due,  but  not  for  more  than  the 
sum  authorized  by  the  warrant  of  attorney,  will 
only  be  set  aside  pro  tanto  for  the  excess. 
Browne  v.  Burton,  5  D.  &  L.  289  ;  2  B.  C.  Rep. 
220  ;  12  Jur.  97. 

Iigunotion  to  Soitrain.]  —  An  injunction  to 
restrain  a  vendor  from  taking  out  execution  on 
a  warrant  of  attorney  to  confess  judgment  for 
the  amount  of  the  purchase-money  continued 
till  the  hearing.  Brake  v.  Plaistowe,  Romilly's 
Notes  of  Cases,  145. 

X.   SETTING  ASIDE. 

In  what  CasoiApplioation  for,  oan  be  made.] — 

A  defendant  may  apply  to  set  aside  a  warrant  of 
attorney,  and  the  judgment  thereon,  on  the  ground 
of  a  non-compliance  with  the  requisitions  of  the 
1  &  2  Vict.  c.  110,  s.  9,  although  he  has  become 
bankrupt  since  the  execution  of  the  warrant. 
Taylor  v.  yicholls,  6  M.  &  W.  91. 

Where  judgment  has  been  entered  up,  and 
execution  issued  on  a  warrant  of  attorney,  but  a 
fiat  in  bankruptcy  has  issued  against  the  defeu'* 
dant,  and  is  still  in  operation,  he  is  not  therefore 
disqualified  by  want  of  interest  from  moving  to 
set  aside  the  execution  on  the  ground  of  bad 
faith,  though  the  debt,  warrant  and  judgment 
are  unimpeachcd.  IHnches  v.  Uarcey,  1  Q.  B, 
868  ;  1  G.  &  D.  236. 

A.  executed  at  Brussels,  in  1843,  a  warrant  of 
attorney  to  confess  judgment,  and  judgment  was 
entered  on  it.  In  1846,  a  rule  was  obtained  to  set 
the  warrant  and  judgment  aside.  There  was 
nothing  to  shew  that  A.  authorized  the  applica- 
tion, except  that  the  affidavit  in  support  of  the 
rule  was  made  by  a  party  who  styled  himself 
clerk  to  L.,  attorney  for  the  defendant : — Held, 
that  it  ought  to  have  appeared  more  expressly 
that  the  application  was  made  on  behalf  of  A. ; 
and  the  court  discharged  the  rule,  but  without 
costs.    Hume  v.  Wellesley  (^Lord),  3  Q.  B.  521. 

Where  a  judgment  had  been  irregularly  signed, 
the  court  would  not  grant  a  rule  absolute  in  the 
first  instance,  to  set  it  aside  and  sign  a  new 
judgment.  Bennett  v.  Simons,  13  L.  J.,  Q.  B. 
308.  See  CouUon  v.  Clutterbuck,  2  D.,  N.  S. 
391. 

Where  a  defendant  applied  to  set  aside  a  war- 
rant of  attorney,  judgment  and  execution,  on  the 
ground  of  usury,  but  the  rule  was  discharged 
upon  an  objection  that  the  applicant  did  not  pro* 
duce  a  verified  copy  of  the  instrument : — Held, 
that  it  was  incompetent  for  him  to  come  a  second 
time,  with  a  like  motion  upon  the  same  materials, 
with  the  addition  only  of  an  affidavit  verifying 
the  warrant  of  attorney.  Levi  v.  Coyle,  2  D., 
N.  S.  932. 

An  application  maybe  made  at  the  instance  of 
the  defendant's  assignees,  where  a  warrant  of 
attorney  has  nut  been  attested  according  to  the 
requirements  of  the  1  &  2  Vict.  c.  110,  s.  9  ;  as 
the  warrant  is  a  nullity,  and  delay  is  immaterial 
in  applying  to  set  aside  a  judgment  and  execution 
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signed  and  issued  thereon.  Coeks  v.  JEdwards,  2 
D.,  N.  S.  55  ;  7  Jut,  ]99.  See  Hirst  v.  Hannan^ 
17  Q.  B.  883. 

Upon  motion  by  assignees  to  set  aside  a  warrant 
of  attorney  given  by  the  bankrupt,  the  court  will 
not  enter  upon  the  question  Whether  the  same 
was  given  by  way  of  fraudulent  preference. 
Browne  v.  Burton,  5  D.  A:  L.  289  ;  2  B.  C.  Rep. 
220  ;  17  L.  J.,  Q.  B.  49. 

A  warrant  of  attorney,  as  security  for  560Z.  and 
interest,  was  executed  by  C,  and  by  K.  and  F.  as 
his  sureties.  Upon  default  in  payment  of  interest, 
judgment  was  entered  up  and  execution  issued 
against  K.  for  the  principal  and  interest,  which, 
with  the  costs,  were  paid  by  him  ;  and  he  after- 
wards, in  an  action  against  F.,  recovered  one-half 
of  the  sums  so  paid.  Subsequently  F.  obtained  a 
rule  to  shew  cause  why  the  warrant  of  attorney 
and  subsequent  proceedings  should  not  be  set 
aside  on  the  ground  that  his  signature  was  not 
duly  attested.  The  court  discharged  the  rule,  on 
the  ground  that  the  objection  should  have  been 
taken  in  the  action  for  contribution.  Price  v. 
CaHer,  U  L.  J.,  Q.  B.  140 ;  9  Jur.  637. 

A  woman,  before  her  marriage  in  1837,  lent  her 
future  husband  a  sum,  the  repayment  of  which 
he  secured  to  her  by  a  warrant  of  attorney  to  con- 
fess judgment  to  her  and  S.  The  defeasance  pro- 
vided that  the  husband  shoald  hold  the  money  as 
long  as  the  wife  pleased,  paying  her  interest ;  but 
that  S.  might,  upon  her  request,  demand  payment 
on  one  week's  notice.  Judgment  was  to  be  en- 
tered up  forthwith,  and  execution  to  issue,  on 
failure  to  pay  after  notice.  Judgment  was  ac- 
cordingly entered  up,  but  was  not  aften^'ards 
revived.  A  demand  was  made  in  1853,  and 
execution  issued ;  a  few  days  after  the  sheriff's 
levy  the  husband  was  declared  a  bankrupt.  The 
eourt  refused  on  motion  of  the  assignees  to  set 
aside  the  judgment,  although  it  was  insisted  that 
the  judgment  was  discharged  or  suspended  by 
the  marriage,  and  that,  even  if  it  was  not,  the 
execution  was  irregular,  because  the  judgment 
had  not  been  revived.  Dolling  v.  Mliite^  1  B. 
C.  C.  170 ;  22  L.  J.,  Q.  B.  327  ;  17  Jur.  505. 

When  Condition  attached  to.] — The  application 
for  setting  aside  a  warrant  of  attorney  and  the 
judgment  and  execution  thereon,  for  want  of  the 
provisions  of  the  1  &  2  Vict.  c.  110,  s.  9,  having 
been  complied  with,  is  in  debito  justitise,  and 
the  court  has  therefore  no  power  to  impose  on 
the  defendant,  as  a  condition  for  setting  it  aside, 
that  he  should  bring  no  action.  Adlam  v.  Nohle^ 
9  D.  P.  C.  322. 

'  Staying  Froeeedings  in  Action  againit  Sherii£  ] 

— The  court  will  not,  on  an  application  to  set 
aside  a  warrant  of  attorney,  and  the  judgment 
and  execution  thereon,  direct  a  stay  of  pixxieed- 
ings  in  an  action  against  the  sheriff  for  an  alleged 
false  return  to  the  execution  sought  to  be  set 
aside.  Cassell  v.  Glcngall  (^Lord),  6  D.  P.  C. 
269;  2H.&W.  313. 

Affidavits  inpportisg  Application  for.] — ^An 
affidavit  to  support  a  rule  to  set  aside  a  warrant 
of  attorney,  intitled  as  in  a  cause,  with  the  words 
"  plaintiff"  and  "  defendant"  added  to  the  names 
of  the  parties,  is  good.  Thompson  v.  Va^ix,  W. 
W.  &  D.  386. 

In  an  application  for  the  delivering  up  of  a 
warrant  of  attorney,  the  affidavit  may  be  intitled 
in  a  cause.   Tliomjfson  v.  Vanx,  5  D.  P.  C.  691. 


WARRANTY. 

I.  Op  Horse.— i&e  Hobsb. 
II.  Op  Ships, —/&«?  Shipping. 

III.  Ok  Insueance.— *Sfetf  Insubakce. 

IV.  In  otheb  Cases.— &f&  Sale, 


WARREN. 

See  GAME. 


WASTE. 

Ploughing  np  Garden  Prodnoe.]— It  is  waste 
for  an  out-going  tenant  to  plough  up  strawberry 
beds  in  fall  baring,  although  when  he  entered 
he  paid  for  them  on  a  valuation  to  the  person 
who  occupied  the  premises  before  him ;  and 
although  it  may  have  been  usual  for  strawberry 
beds  to  be  appraised  and  paid  for  as  between 
out-going  and  in-coming  tenants.  WethereU  v. 
UowelU,  1  Camp.  227. 


Old  Meadows.] — Ploughing  up  an  old 


meadow  and  converting  it  to  arable  is  waste, 
and  the  tenant  cannot  give  evidence,  under  the 
general  issue  of  no  waste  done,  that  the  meadow 
was  ploughed  according  to  the  custom  of  the 
country,  and  to  ameliorate ;  as  the  reason  for 
altering  the  character  of  the  land  must  be  pleaded 
by  way  of  justification.  Simm^ms  v.  Norton,  5 
M.  &  P.  645  ;  7  Bing.  640. 

A  tenant  for  life,  dispunishable  for  waste,  had 
power  to  lease  for  twenty-one  years  ancient 
pasture  land,  which  he  afterwards,  and  before 
any  lease,  had  converted  into  garden  allotments 
in  n  manner  amounting  to  waste.  The  leasing 
power  provided  against  **any  fine,  premium  or 
forfeit  being  taken  for  the  making  thereof,"  and 
that  *'  none  of  the  lessees  should  be,  by  any 
clause  or  words  therein  contained,  authorized 
to  commit  waste,  or  exempted  from  punishment 
for  waste."  In  a  lease  reciting  this  power,  the 
tenant  for  life  demised  the  premises  for  twenty- 
one  years,  reserving  a  rent  payable  half-yearly. 
The  lease  contained  a  covenant  by  the  lessee  not 
to  break  up  any  of  the  pasture  land  demised, 
"except  for  the  purpose  of  carrying  out  the 
allotment  system  "  introduced  by  xhe  tenant  for 
life  : — Held,  that  the  exception  in  the  covenant 
did  not  amount  to  a  licence  or  an  authority  to 
the  lessee  to  commit  waste  by  carrying  out  the 
allotment  system,  and  that  if  any  Implication 
could  be  made  so  as  to  construe  that  exception 
as  justifying  a  permission  to  the  lessee  to  do 
anything,  it  could  not  be  inferred  that  it  peiw 
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mitted  him  to  do  more  than  to  cany  oat  the 
allotment  system  during  the  life  of  the  tenant 
for  life,  so  &r  as  the  tenant  for  life  had  power  to 
permit  it,  and  not  otherwise.  Doe  d.  Hophiitsoii 
V.  Ferrand,  20  L.  J.,  G.  P.  202  ;  15  Jur.  1061. 

In  an  action  of  waste,  on  the  6  Edw.  1,  c.  5, 
against  a  tenant  for  years,  for  converting  three 
closes  of  meadow  into  garden  ground,  if  the  jury 
gives  only  one  farthing  damages  for  each  close, 
the  court  will  give  him  leave  to  enter  up  judg- 
ment for  himself.  Harroio  School  v.  Alderton^ 
2  B.  &  P.  86.  And  see  Pindar  v.  Wad»worth,  2 
East,  155. 


Babbit  Warren.] — To  break  up  a  rabbit 


warren,  unless  a  warren  by  charter  or  prescrip- 
tion, is  not  waste  at  common  law,  Lurting  v. 
Cann,  1  Jr.  Ch.  Rep.  273. 

To  Hinoi.] — ^An  action  in  the  nature  of  waste 
will  lie  against  a  lessee  of  a  mine  for  an  injury 
to  the  reversion  by  the  removal  of  a  barrier  or  a 
boundary  between  it  and  an  adjoining  mine, 
although  the  act  complained  of  might  also  be 
the  subject  of  an  action  for  the  breach  of  an 
express  covenant.  Marker  v.  Kenrick,  13  C.  B. 
188  ;  22  L.  J.,  C.  P.  129. 

Taking  Turf.]— A  tenant  for  life  of  farming 
lands  let  parts  at  low  rentals,  with  liberty  for 
the  tenants  to  get  turf,  but  under  the  obligation 
to  level  and  prepare  the  surface  for  agricultural 
purposes.  Large  quantities  of  the  turf,  to  the 
value  of  over  1,000/.,  were  taken  away,  but  the 
value  of  the  land  was  thereby  increased  for  agri- 
cultural purposes  : — Held,  liat  the  tenant  for 
life  was  not  liable  to  any  proceedings  for  waste. 
Harris  v.  Ukins,  26  L.  T.  827  ;  20  W.  R.  999. 

Taking  Flints.] — ^A  custom  to  remove  flints 
which  come  to  the  surfoce  of  the  land  during 
ordinary  agricultural  operations,  where  not  pro- 
hibited by  the  terms  of  the  lease,  is  good.  Tnekci' 
V.  Linger,  21  Ch.  D.  18 ;  61  L.  J.,  Ch.  713  ;  46 
Ji.  T.  894  ;  30  W.  R.  578.  Affirmed,  8  App.  Cas. 
508  ;  52  L.  J.,  Ch.  941 ;  49  L.  T.  273  ;  32  W.  R. 
40  ;  48  J.  P.  4— H.  L. 

Where  the  action  of  the  tenant  amounts  to 
technical  waste,  if  the  court  is  satisfied  it  is 
waste  which  does  not  injure  the  inheritance,  it 
is  no  answer  for  the  landlord  to  say  that  it 
benefits  the  tenant  and  puts  money  into  his 
pocket. — Per  Kay,  J.    Ih. 

LdETixig  Land  UnenltlTated.] — It  is  not  waste 
at  common  law,  cither  wilful  or  permissive,  to 
leave  the  land  nncultivated.  Huttmi  v.  Warren^ 
1  M.  &  W.  472. 

Farming  oontrary  to  Custom.] — Although  the 
court  has  jurisdiction,  after  a  decree  in  a  partition 
suit,  to  grant  an  injunction  restraining  a  tenant 
in  common  in  possession  from  committing  de- 
structive waste,  it  will  not  interfere  to  restrain 
a  tenant  in  common  in  possession  merely  from 
farming  contrary  to  the  custom  of  the  country, 
as  between  landlord  and  tenant  (that  relation 
not  existing  between  him  and  the  other  tenants 
in  common).  Bailey  v.  Hohson,  5  L.  R.,  Ch. 
180  ;  39  L.  J.,  Ch.  270  ;  22  L.  T.  594. 

Xrecting  Hew  Building.]— The  erection  of  a 
new  building  which  increases  the  value  of  the 
property  is  not  waste,  unless  it  destroys  the 


identity  of  the  property,  or  impairs  the  evidence 
of  title.  Jones  v.  Cha2)j>ell,  20  L.  R.,  Eq.  639  ; 
44  L.  J.,  Ch.  658. 

Altering  Premisei.] — Premises  were  demised 
in  1808  for  a  term  of  years,  by  lease,  described 
as  "all  that  dwelling-house  No.  1,  Merrion- 
square,  in  the  city  of  Dublin,  and  also  the 
coach-house  and  stable  belonging  thereto."  The 
lease  contained  a  covenant  on  the  lessee's  part 
to  keep  the  demised  premises  in  good  repair, 
and  so  deliver  them  up  at  the  end  of  the  term. 
The  coach-house  and  stable  lay  to  the  rear  of 
the  dwelling-house,  but  were  separated  there- 
from by  intervening  buildings.  There  were  no 
restrictive  covenants  in  the  lease,  although  the 
landlord  had  been  himself  lessee  of  the  premises, 
as  well  as  of  the  ground  covered  by  the  build- 
ings, under  a  lease  of  1806,  which  contained 
restrictive  covenants  against,  amongst  other 
trades,  that  of  a  butcher,  involving,  at  the 
option  of  the  head  landlord,  forfeiture,  or  an 
additional  rent  whilst  the  trade  was  carried  on. 
The  lease  of  1808  contained  a  reservation  to  the 
head  landlord  of  all  royalties,  but  made  no 
other  reference  to  the  lease  of  1806.  In  1876, 
the  owner  of  the  lessee's  interest  in  the  lease  of 
1808  made  a  sub-lease  of  the  coach-house  and 
stable,  authorizing  the  conversion  of  them  into 
a  butcher's  shop.  The  sub-lessee  altered  the 
structure  of  the  coach-house  and  stable,  and 
converted  them  into  a  butcher's  shop  : — Held, 
that  these  acts  were  waste,  and  that  the  owners 
of  the  reversion  on  the  lease  of  1808  were  en- 
titled to  a  perpetual  injunction  to  prevent  the 
use  of  the  altered  premises  as  a  butcher's  shop, 
although  some  of  the  intervening  buildings  had 
been  used  as  shops,  but  not  as  butcher's  shops, 
for  a  number  of  years.  Maunsall  v.  Hort,  11 
Ir.  R.,  Eq.  478. 

To  an  action  by  a  reversioner  against  the  de- 
fendant, for  pulling  down  a  wall,  and  building 
and  incumbering  a  close  in  the  occupation  of 
his  tenant,  and  putting  other  buildings  thereon, 
a  plea  that  he  was  the  occupier  of  a  dwelling- 
house  adjoining  the  close  and  wall,  and,  in 
repairing  his  dwelling-house,  accidentally  threw 
down  the  wall,  and  afterwards,  and  in  a  reason- 
able time,  and  before  action,  rebuilt  the  wall, 
and  committed  the  grievance  in  such  rebuilding, 
&c. :— Heldr  ill.'  Taylor  v.  Stendall,  3  D.  &  L. 
161 ;  7  Q.  B.  634  ;  14  L.  J.,  Q.  B.  301 ;  9  Jur. 
1096. 

Kon-Bepair.] — ^A  house  was  devised  to  X.  for 
life,  subject  to  a  condition  to  keep  it  in  repair, 
with  remainder  to  A.  for  life,  with  remainders 
over,  the  estates  being  all  legal : — Held,  that 
A.  had  no  remedy  in  equity  against  X.  for 
breach  of  the  condition.  Kmnersley  v.  William,' 
son,  39  L.  J.,  Ch.  788  ;  23  L.  T.  39  ;  18  W.  R. 
1016. 

Moneys  directed  by  a  will  to  be  laid  out  in  the 
purchase  of  land  to  be  settled  to  the  same  uses  as 
those  declared  concerning  estates  thereby  de- 
vised, and  moneys  arising  from  the  sale  of  parts 
of  the  devised  estates  under  a  powei*  conferred 
on  the  trustees  by  a  private  act  of  parliament, 
may  be  ordered  by  the  court  to  be  applied  in 
erecting  new  buildings  on  the  devised  estates,  or 
in  rebuilding  such  as  are  actually  in  a  ruinous 
condition ;  but,  as  it  is  the  duty  of  the  tenant  for 
life  to  keep  the  buildings  in  I'epair,  and  to  rein- 
state the  mansion-house  if  damaged  by  fire,  the 
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court  will  not  order  any  of  the  moneys  to  be 
applied  for  either  of  these  purposes.  Drahe  v. 
Trefmin,  10  L.  R.,  Ch.  364 ;  33  L.  T.  86  ;  23 
W.  R,  762. 

The  testator  at  the  time  of  his  death  was 
under  liability  under  covenants  in  leases  to  re- 
pair, and  a  sum  of  9H.  6«.  %d.  was  found  due 
from  him  in  respect  of  dilapidations : — Held, 
that  the  tenant  for  life  was  not  bound  to  pay 
that  sum  out  of  her  income,  but  that  it  was  pay- 
able out  of  the  corpus  of  the  residuary  personal 
estate.  Pinfold  v.  Shlllhhgford^  46  L.  J.,  Ch. 
491  ;  25  W.R.  425. 

Unroofing.] — The  words  "without  impeach- 
ment of  waste"  will  not  permit  a  tenant  for 
life  to  unlead  a  house  and  pull  down  the  tiles. 
Vane  v.  Parnard  QLord^,  1  T.  R.  56,  n. 

Beasonablo  TTier  of  Tenant.] — Semblc,  that  an 
injury  to  or  the  destruction  oi demised  premises, 
I'csulting  from  the  use  of  them  by  the  tenant  in 
a  reasonable  and  proper. manner,  having  regard 
to  the  class  of  tenement  to  which  they  belong,  is 
not  waste.  San^r  v.  Biltong  7  Ch.  D.  815  ;  47 
L.  J.,  Ch.  267  ;  38  L.  T.  281  ;  26  W.  R.  394. 

In  a  lease  of  a  newly-constructed  grain  ware- 
house, there  was  a  covenant  by  the  lessor  that  he 
would  during  the  term  •'  keep  the  main  walls 
and  the  main  timbers  of  the  warehouse  in  good 
repair  and  condition."  The  lessee  entered  under 
the  lease  and  stored  grain  in  it  in  a  reasonable 
and  proper  way.  After  a  short  time  a  beam 
which  supported  one  of  the  floors  broke,  and 
ultimately  the  ezternfd  walls  sank  and  bulged 
outwards,  and  the  lessor  spent  a  large  sum  in  re- 
pairing the  premises.  In  an  action  by  the  lessor 
to  recover  from  the  lessee  what  he  had  thus  ex- 
pended : — Held,  that  the  lessee  had  not  been 
guilty  of  waste.    lb, 

Ajid  see  LANDLORD  AND  Tenant. 

0ift  of  tliingi  qua  coninmnntnr  in  ubu.] — 

Under  a  gift  of  Arming  stock  to  one  for  life, 
with  remainder  over,  the  first  taker  does  not  be- 
come absolutely  entitled  to  such  of  the  articles 
comprised  in  the  gift  as  are  of  a  consumable 
nature,  but  if  he  enjoys  it  in  specie  he  must  keep 
up  the  amount  of  it,  and  if  it  has  to  be  sold  he 
will  only  be  entitled  to  the  income  pi*oduced  by 
the  proceeds.  Cockayne  v.  Harrhon,  13  L.  R., 
Eq.  432  :  41  L.  J.,  Ch.  509  ;  26  L.  T.  385  ;  20 
W.  R.  504. 

Catting  down  Ornamental  Timber.]— Although 
the  Court  of  Chancery  will  grant  an  injunction 
to  restrain  a  tenant  for  life  from  cutting  down 
ornamental  timber,  irrespective  of  the  question 
whether  or  not  any  damage  would  be  occasioned 
to  the  inheritance  by  such  cutting;  yet  when 
the  ornamental  timber  has  been  actually  felled, 
and  the  reversioner  claims  damages  from  the 
tenant  for  life  in  respect  of  such  equitable  waste, 
the  amount  of  damages  can  only  be  measured 
by  the  damage  done  to  the  inheritance.  Bubb 
V.  Yclrn'toH;  Ha«thigs^  Ex  parte ^  10  L.  R.,  Eq. 
465  ;  40  L.  J.,  Ch.  38  ;  18  W.  R.  1127,  1146. 

A  tenant  in  fee  simple  having  contracted  to 
sell  the  reversion  after  his  own  life,  cut  down 
ornamental  timber.  After  his  death,  in  a  suit 
for  the  administration  of  his  estate,  the  pur- 
chaser of  the  reversion  brought  in  a  claim  for 
damages.    In  the  opinion  .of  the  court  the  evi- 


dence did  not  shew  that  any  injury  had  been 
done  to  the  reversion : — Held,  that  as  the  pur- 
chaser had  not  applied  for  an  injunction  to 
restrain  the  cutting,  he  could  not  claim  damages. 
But,  semble,  that  S  he  had  applied  for  an  in- 
junction, any  timber,  the  loss  of  which  would, 
in  his  opinion,  have  been  injurious  to  the  orna- 
mental effect,  would  have  been  protected.    lb. 

The  doctrine  of  equitable  waste  considered. 
Bahf'r  v.  Sebright,  13  Ch.  D.  179 ;  49  L,  J.,  Ch. 
65  ;  41  L.  T.  614  ;  28  W.  R.  177. 

An  equitable  tenant  for  life,  unimpeachable 
for  waste,  is  entitled  to  the  proceeds  of  orna- 
mental timber  cut  by  him,  where  the  timber  so 
cut  is  snch  as  the  court  would  itself  direct"  to  be 
cut  for  the  preservation  and  improvement  of  the 
remaining  ornamental  timber ;  but  it  does  not 
follow  that  the  court  will  not,  at  the  instance  of 
the  remainderman,  grant  an  injunction  restrain- 
ing the  tenant  for  life  from  cutting  any  orna- 
mental timber  which  it  has  become  necessary 
and  proper  to  cut,  and  direct  that  the  cutting  be 
done  under  its  supervision.    lb. 

Timber — Tenant  for  Life.] — ^Although  a  tenant 
for  life  subject  to  impeachment  for  waste  cannot 
cut  timber  at  all  (except  periodically  on  a  timber 
estate),  or,  as  a  general  rule,  trees  which  would 
become  timber  if  they  were  of  the  age  of  twenty 
years  or  upwards,  yet  he  may  cut  down  timber- 
like trees  under  twenty  years  of  age  for  the 
necessary  purpose  of  preserving  or  allowing  the 
growth  of  other  trees,  and  is  entitled  to  the  pro- 
ceeds of  such  cuttings.  Honywood  v.  Htmywond, 
18  L.  R.,  Eq.  306 ;  43  L.  J.,  Ch.  652 ;  30  L.  T. 
761  ;  22  W.  R.  749. 

Where  timber  is  cut  down  or  blown  down  the 
property  in  it  belongs  to  the  owner  of  the  first 
estate  of  inheritance.    lb. 

A  tenant  for  life  is  entitled  at  law  to  the  pro- 
ceeds of  trees  (not  timber)  cut  by  him,  whether 
rightfully  or  wrongfully,  though  liable  in  the 
latter  case  to  an  action  of  waste.    lb. 

Court  ordering  Timber  to  be  Cut — Prooeedi 
of  Sale.] — When  the  court  orders  timber  to  be 
cut  for  any  reason,  the  proper  course  is  for  the 
proceeds  to  be  invested,  and  the  Income  g^ven  to 
the  successive  owners  of  the  estate  until  there  is 
an  absolute  estate  of  inheritance,  the  owner  of 
which  is  entitled  to  the  principal ;  and  the  same 
rule  applies  to  cases  of  equitable  waste.    lb. 


Prooeedi   of    Cutting.]— An    equitable 


tenant  for  life,  impeachable  for  waste,  cut  tim- 
ber not  otherwise  than  in  due  course  of  manage- 
ment. The  proceeds  had  been  brought  into 
court  and  the  income  ordered  to  be  paid  to  her. 
On  her  death  her  son,  being  the  next  tenant  for 
life  dispunishable  for  waste,  petitioned  for  pay- 
ment to  him  of  the  timber  money  in  court : — 
Held,  that  he  was  entitled  to  the  money,  as  he 
would  have  been  entitled  to  the  trees  which  pro- 
duced it.  Lowndes  v.  Norton,  6  Ch.  D.  139  ;  46 
L.  J.,  Ch.  613  ;  25  W,  R.  826. 


What   Wood.]  —  Cutting   young   trees 


under  twenty  years'  growth,  though  of  the  kinds 
which  may  be  timber  by  common  law  or  by- 
local  custom,  is  not  necessarily  waste,  but  will 
be  so  if  they  are  cut  unseasonably  or  in  such  a 
manner  as  to  injure  the  rejiroductive  jwwer  of 
the  stools.  In  all  cases  it  is  a  very  important 
consideration  that  they  have  or  have  not  been 
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previously  or  usually  cut.    Dunn  v.  Bryan,  7 
Ir.  R.,  Eq.  143. 

It  is  not  waste  in  a  lessee  to  cut  down  trees 
and  timber,  unless  they  are  planted  for  the  orna- 
ment or  shelter  of  the  house,  or  perform  some 
important  function,  such  as  supporting  a  bank 
or  the  like,  and  provided  also  that  he  cuts  them 
so  as  not  to  destroy  the  germinative  or  reproduc- 
tive power  of  the  stools.  Trees,  even  of  the 
kinds  that  may  become  timber  by  attaining  a 
growth  of  twenty  years,  may,  if  under  that  age, 
be  cut  by  a  lessee,  provided  they  are  cut  reason- 
ably, that  is,  according  to  what  has  been  done 
cither  with  the  same  trees,  if  springing  from  old 
St  x>ls,  or  other  trees  in  the  same  place  or  the 
same  neighbourhood,  on  former  occasions.    Ih. 

The  principle  that  the  cutting  of  saplings  or 
young  timber  unfit  to  be  felled  is,  under  certain 
circumstances,  equitable  waste,  does  not  apply 
to  cases  between  landlord  and  tenant  when  the 
cutting  of  them  is  seasonable.    lb. 

The  mere  cutting  of  a  hedge  in  such  a  manner 
as  that  it  will  grow  again  is  not  waste ;  but 
grabbing  up  the  thorns  of  which  it  is  composed, 
or  allowing  the  germins  to  be  destroyed  by  the 
cattle,  or  cutting  them  so  unseasonably  or  im- 
properly as  that  they  will  not  grow  again  and 
replace  what  has  been  cut,  is  waste.    lb. 


Willowi.] — ^A  tenant  for  years  is  not 


guilty  of  waste  in  cutting  down  willow  trees  for 
sale,  which  sprung  up  again  from  the  stools, 
unless  they  serve  to  protect  the  house,  or  to  sup- 
port the  bank  of  a  stream.  PhilUpp*  v.  Smith, 
14  M.  &  W.  589 ;  15  L.  J.,  Ex.  201. 


Oak  Coppice.] — All  cutting  of  timber  is 


tail  in  remainder  filed  a  bill  to  restrain  the  cut- 
ting of  the  timber,  and  for  an  account  of  the 
timber  already  felled.  The  tenant  for  life  re- 
fused to  account  on  the  ground  that  he  was  en- 
titled to  the  timber  in  right  of  his  interest  in  the 
estate  : — Held,  that  the  tenant  for  life  must  set 
forth  the  accounts.  Xeiory  (  Visrofnif)  v.  Kil- 
morel/  (.Earl),  24  L.  T.  15  ;  19  W.  R.  271. 

Form  of  inquiry  as  to  ornamental  timber. 
Baker  v.  Sebright,  ante,  col.  508, 

Statute  of  Limitationi — Equitable  Estate.]— 
A.,  being  equitable  tenant  for  life  of  lands  im- 
peachable for  waste,  and  B.  equitable  tenant  in 
tail  in  remainder  after  certain  intervening  con- 
tingent equitable  estates  of  inheritance  which 
did  not  take  effect,  acts  of  waste  were  committed 
by  A.  in  cutting  down  omajnental  and  other 
timber.  In  an  action  by  B.  for  an  account  of 
the  waste :  plea,  that  the  alleged  acts  of  waste 
were  committed  more  than  six  years  before  ac- 
tion brought : — Held,  on  demurrer,  a  good  de- 
fence,    Simpson  v.  Simpson,  3  L.  R.,  Ir.  308. 


When  Statute  begins  to  Sun   against 


not  waste.  In  many  places  oak  coppice  is  felled 
regularly  every  sixteen  or  eighteen  yeare,  leav- 
ing poles  which  are  as  regularly  cut  every  second 
fall,  every  thirty- two  or  thirty-six  years.  Bagot 
V.  Bngot,  32  Beav.  509  ;  33  L.  J.,  Ch.  116  ;  9 
L.  T.  217. 


Mode  of  Cutting.] — The  court  will  not 


interfere  by  injunction  to  prevent  the  cutting  of 
hedges  with  a  saw  instead  of  with  a  hatchet  or  a 
hedge  knife,  and  will  not  go  into  the  consideration 
of  these  different  modes  of  operating  ;  all  that  it 
will  look  to  being  that  no  permanent  injury  to 
the  inheritance  is  done.    Dunn  v,  Bryan,  supra. 

Bight  to  Account.] — The  right  to  an  ac- 
count inequity  of  the  proceeds  of  timber  wrong- 
fully fellea  in  commission  of  waste  is  only  inci- 
dent to  the  right  to  an  injunction.  Iliggin- 
bothim  V.  HawkiTis,  7  L.  R.,  Ch.  676  ;  41  L.  J., 
Ch.  828  ;  27  L.  T.  328  ;  20  W.  R.  965. 

When  after  legal  waste  has  been  committed 
time  has  run  so  as  to  bar  the  legal  remeily  in 
respect  thereof,  the  remedy  in  equity  is  also 
barred.    lb, 

A  tenant  for  life  permitted  her  tenants  to  dig 
turf  from  fen  lands.  The  turf,  when  sold,  rea- 
lized a  considerable  sum.  It  being  proved  that 
such  digging,  though  technically  an  act  of  waste, 
had  considerably  improved  the  lands  for  agri- 
cultural purposes : — Held,  that  the  tenant  for 
life  was  not  bound  to  account  to  the  persons 
entitled  for  the  value  of  the  turf  so  removed. 
Harris  v.  Ekins,  26  L.  T.  827  ;  20  W.  R.  999. 

A  tenant  for  life,  without  impeachment  of 
waste,  of  estates,  felled  and  converted  to  his 
own  use  timber  growing  thereon.    The  tenant  in 


Bemainderman.  ] — In  a  case  of  legal  waste  in 
cutting  timber  committed  by  a  tenant  for  life, 
the  Statute  of  Limitations  begins  to  run  as 
against  the  remainderman  from  the  time  of  the 
waste  being  committed,  or,  at  all  events,  from 
the  time  when  the  proceeds  of  the  timber  be- 
came money  in  the  hands  of  the  wrongdoer,  and 
not  from  the  time  when  the  estate  in  remainder 
falls  into  possession.  Iligginbotham  v.  Hawkins, 
supra. 

No  action  lies  by  a  reversioner  and  owner  of 
the  inheritance  to  recover  the  value  of  timber 
cut  by  a  deceased  tenant  for  life,  after  a  fine 
levied  by  her,  whereby  she  acquired  a  base  fee, 
and  before  the  avoidance  of  such  fine  and  base 
fee  by  the  entry  of  the  reversioner  for  that  pur- 
pose, such  entry  not  revesting  the  reversioner's 
old  estate  by  relation  during  the  continuance  of 
the  base  fee  thus  created,  so  as  to  entitle  him  to 
the  timber  and  other  mesne  profits  taken  during 
that  interval :  but  held,  that  even  after  the 
Statute  of  Limitations  had  run  against  the  ap- 
propriate action  by  the  reversioner  against  the 
tenant  for  life  for  mesne  profits,  or  for  waste, 
upon  the  original  wrongful  act  of  cutting  down 
and  converting  the  trees,  an  action  for  money 
had  and  received  for  the  purchase-money  of 
the  trees  sold,  which  was  in  fact  paid  to  the 
former  tenant  for  life  within  the  six  years,  was 
maintainable  against  her  representatives  after  her 
death.    Huglws  v.  Thomas,  13  East,  474. 

If  a  tenant  for  life  cuts  timber  which  is  ripe 
for  cutting,  but  not  decaying  or  overcrowding, 
the  act  is  tortious,  and  the  right  of  the  remain- 
derman accrues,  and  the  Statute  of  limitations 
begins  to  run  immediately.  Seagram  v.  Knight, 
36  L.  J.,  Ch.  918  ;  17  L.  T.  47  ;  15  W.  R.  1152. 

Trover  for.] — Trover  cannot  be  maintained 
by  a  tenant  in  tail  expectant  on  the  deter- 
mination of  an  estate  for  life,  without  impeach- 
ment of  waste,  for  timber  which  grew  upon 
and  was  severed  from  the  estate.  Pyne  v.  Bor^ 
1  T.  R.  55. 

Lands,  together  with  the  woods,  were  con- 
veyed under  a  marriage  settlement  to  A.  and  B., 
their  heirs  and  assigns,  during  the  life  of  W.,  in 
trust  to  pay  the  rents  and  profits  as  W.  should 
appoint  during  her  life ;  and,  after  her  decease, 
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to  the  use  of  such  child  or  children  of  the  mar- 
riage,  and  in  such  shares  as  W.  should  appoint ; 
and,  for  want  of  appointment,  to  the  use  of  the 
children  equally,  and  the  heirs  of  their  bodies, 
with  cross-remainders ;  and,  in  default  of  such 
issue,  to  the  use  of  the  right  heirs  of  W.  for 
ever  : — Held,  that  A.  and  B.  could  not  main- 
tain trover  against  a  stranger,  for  certain  trees 
which  had  been  cut  dov^Ti  by  order  of  the  hus- 
band of  W.,  and  carried  away  by  the  stranger. 
Blaker  v.  Anscomhc,  1  N.  R.  25. 

Tenants  in  Common.] — One  tenant  in  com- 
mon cannot  maintain  an  action  in  the  nature  of 
waste  against  another  tenant  in  common  (in 
I>ossession  of  the  whole,  having  a  demise  of  the 
moiety  from  the  first),  for  cutting  down  trees  of 
a  proper  age  and  growth  for  being  cut.  Martin 
V.  XmwUyjt,  8  T.  R.  145. 

FermiitiTe  Waste.] — ^A  devise  of  premises  for 
life  provided  that  the  tenant  for  life  should 
keep  the  premises  in  repair.  The  tenant  for 
life  entered  upon  and  enjoyed  the  premises 
during  her  lifetime,  but  left  them  at  her  death 
out  of  repair.  The  remainderman  in  fee  brought 
an  action  against  the  executor  of  the  tenant  for 
life  in  respect  of  the  non-repair  of  the  premises 
within  the  period  of  limitation  prescribed  by 
3  &  4  Will.  4,  c.  42,  s.  2,  which  gives  a  right  of 
action  against  the  executor  of  a  person  deceased 
in  respect  of  wrongs  committed  by  the  testator 
to  another  in  respect  of  his  property : — Held, 
that  an  action  of  tort  in  respect  of  the  permis- 
sive waste  by  non-repair  of  the  premises  would 
have  lain  at  common  law  against  the  tenant  for 
life  in  her  lifetime,  and  consequently  lay  under 
the  above-mentioned  statute  against  her  executor 
after  her  death.  Woodhonne  v.  Walhrr^  5  Q.  B.  D. 
404  ;  49  L.  J.,  Q.  B.  609  ;  42  L.  T.  770  ;  28  W.  R. 
765  ;  44  J.  P.  666. 

An  action  does  not  lie  for  permissive  waste. 
Gib»on  V.  Welh,  1  N.  R.  290 ;  2  Smith,  677. 

An  action  for  i)ermissive  waste  will  not  lie 
against  a  tenant  for  life.  Barnes  v.  Dowling^ 
44  L.  T.  809  ;  45  J.  P.  635,  767. 

Nor  against  a  tenant  by  lease,  who  has  not 
covenanted  to  repair.  JTerne  v.  BcnboWy  4 
Taunt.  764. 

And  an  action  for  permissive  waste  will  not  lie 
against  a  tenant  from  year  to  vear.  Martin  v. 
Gilham,  7  A.  &  E.  540  ;  2  N.  &  P.  568. 

A  tenant  at  will  is  not  liable  to  an  action  for 
permissive  waste.  Harnett  v.  Maitland^  16  M. 
&  W.  257  ;  4  D.  &  L.  545  ;  16  L.  J.,  Ex.  134. 

Sights   of  Ecelesiastical   Corporation!  —  To 

Timber.]— Timber  on  the  estates  of  ecclesiastical 
coqwrations  forms  a  fund  for  the  benefit  of  the 
church.  Herrinfi  v.  St.  PauVs  (2)f«?*)»  3  Swans. 
509;  2Wils.  C.C.I. 

A  dean  and  chapter  have  not  the  power  of  cut- 
ting timber  on  their  lands,  except  for  repairs  of 
their  property,  and  consequently  cannot  g^ve  any 
such  right  to*  their  lessee.    Ih, 

A  rector,  during  four  years,  cut  down  a  num- 
ber of  timber  trees,  more  than  sufficient  to  be 
applied  for  the  purposes  of  the  repairs  of  the 
rectory  buildings;  and  again  when  no  timber 
was  necessary  for  the  repairs,  he  cut  down  other 
timber  trees.  Of  these  trees,  part  was  applied 
for  the  repairs  ;  others  were  sold  to  a  carpenter, 
who  employed  other  timber  more  suitable  for 
repairs ;  other  part«  were  sold  at  auction,  in 


lots ;  and  some  few  trees  were  not  accounted 
for ;  but  the  rector  had  expended  on  the  rectory 
buildings  and  on  farm  improvements,  beyond 
the  produce  of  the  sales  of  timber,  150/.,  besides 
a  considerable  outlay  in  under-draining.  On  a 
bill  filed  in  equity,  by  the  patron  against  the 
rector,  the  court  granted  an  injunction,  restrain- 
ing the  rector  from  felling  timber  on  the  rectory 
lands  save  only  for  necessary  repairs.  MarU 
borovgJi  (^Duh)  v.  St.  John,  5  De  G.  &  S.  174  | 
21  L.  J.,  Ch.  381 ;  16  Jur.  310. 

Timber  cut  by  a  vicar  must  either  be  specifi- 
cally applied  in  repair  of  timber  work,  or  be 
sold  and  the  proceeds  invested  in  the  purchase 
of  other  timber  to  be  so  applied.  S(*werhy  v. 
Fryer,  8  L.  R.,  Eq.  417  ;  38  L,  J.,  Ch.  617 ;  17 
W.  R.  879. 


To  OniTel  Pits.] -Where  gravel  pits  had 


been  opened  on  rectory  land,  and  gravel  taken 
therefrom  by  the  surveyors  of  the  highways,  for 
the  purpose  of  their  repair,  without  sloping  down 
the  ground  as  required  by  13  Geo.  3,  c.  78, 
s.  31  : — Held,  that  neither  the  taking  such 
gravel  by  the  surveyors  and  omitting  to  slope 
down,  nor  the  neglecting  to  compel  the  sur- 
veyors to  slope  down,  could  be  considered 
waste  on  the  part  of  the  rector.  Huntl&y  v. 
Bmscll,  13  Q.  B.  572 ;  18  L.  J.,  Q.  B.  239 ;  13 
Jur.  837. 


To  Building^.] — The  executors  of  a  rector 


are  not  liable  to  an  action  for  pulling  down 
a  building  on  the  rectory,  and  substituting 
another  in  a  different  part,  unless  the  value  of 
the  estate  is  thereby  diminished,  the  burdens 
upon  it  increased,  or  the  evidence  of  title  im- 
paired,   lb. 

A  cottage  or  farm  building  placed  upon  the 
soil  of  a  rectory  or  a  vicarage,  but  not  fixed  into 
th6  ground,  and  intended  at  the  time  of  the 
erection  to  be  removable  at  will,  may  be  re- 
moved without  incurring  any  liability  for  waste, 
although  posts  on  which  it  stands  have,  by  the 
weight  of  the  building,  become  imbedded  in  the 
ground  to  the  depth  of  a  foot.     lb. 

The  right  of  a  rector  to  recover  from  the  re- 
presentatives of  his  predecessor  damages  for 
waste,  is  confined  to  the  case  of  dilapidations 
to  houses  and  buildings,  and  does  not  extend  to 
waste  committed  in  the  glebe.  Ro9s  v.  Adeoch, 
3  L.  R.,  C.  P.  655  ;  37  L.  J.,  C.  P.  290  ;  19  L.  T. 
202  ;  16  W.  R.  1193. 


Against   Bishop.] — The   court  has   no 


power  to  issue  an  original  writ  of  prohibition  to 
restrain  a  bishop  from  committing  waste  in  the 
possessions  of  his  see,  at  least  at  the  suit  of  a 
stranger.  Jefferson  v.  Durham  (^Bishop),  1  B. 
&  P.  105. 

Jnrisdiotion  of  Chaneery  DlTision  to  BeitraiiL 
Commission.] — By  its  inherent  jurisdiction  to 
restrain  fraud,  the  Court  of  Chancery  will, 
although  the  party  may  have  a  legal  remedy, 
interfere  to  prevent  waste  being  committed  by  a 
tenant  for  life  in  collusion  with  the  o«  ner  df  a 
first  estate  of  inheritance,  or  by  a  person  who 
unites  both  these  characters  in  himself ;  and  as 
such  a  suit  may  be  instituted  by  trustees  to  pre* 
serve  contingent  remainders  during  the  life  of  a 
tenant  for  life  in  remainder,  so  may  it  be  insti- 
tuted by  the  tenant  for  life  in  remainder  himself. 
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Birch-Wolfe  v.  Birch,  9  L.  R.,  Bq.  683;  39 
L.  J.,  Ch.  345  ;  23  L.  T.  216 ;  18  W.  R.  594. 

On  the  same  principle,  where  waste  has  been 
committed  by  a  tenant  for  life  at  a  time  when 
he  was  also  owner  of  the  first  estate  of  inherit- 
ance, and  when  there  was  no  one  capable  of 
bringing  an  action,  a  bill  to  make  his  estate 
Accountable  may,  after  his  death,  be  brought  by 
A  tenant  for  life  in  possession.    Ih, 

But,  before  giving  relief  in  a  suit  so  instituted, 
the  court  must  be  satisfied  that  the  acts  of  the 
deceased  tenant  for  life  were  such  as  amounted 
to  collusion  between  the  two  characters  which 
he  united  in  himself.    7^. 

A  court  of  equity  will  not  grant  an  injunction 
to  prevent  waste  unless  there  is  some  real  and 
substantial  injury  to  the  inheritance.  Doherty 
V.  AUman,  3  App.  Cas.  709 ;  39  L.  T.  129  ;  26 
W.  R,  513. 

Two  leases  were  granted  of  pieces  of  land  with 
some  buildings  on  them,  one  granted  in  1798  for 
999  years,  the  other  granted  in  1824  for  988 
years.  There  was  no  reservation  of  a  power  of 
re-entry  for  breach  of  covenant,  nor  was  there 
any  negative  covenant  obliging  the  lessee  not  to 
change  the  use  of  the  premises.  There  was  a 
power  of  re-entry  for  rent  in  arrear,  and  no 
sufficient  distress  on  the  premises.  In  each  lease 
there  was  a  covenant  by  the  lessee  that  he,  his 
executors,  &c.,  "wUl  during  the  term  granted 
preserve,  uphold,  support,  maintain,  and  keep 
the  demised  premises,  and  all  improvements  made 
and  to  be  made  thereon,  in  good  and  sufficient 
order,  repair,  and  condition  ;  and  at  the  end  or 
sooner  determination  of  this  demise,  shall  and 
will  so  leave  and  deliver  up  the  same  unto  "  the 
lessor,  his  heirs,  &c.  The  premises  had  been 
used  as  com  stores  for  some  years ;  and  after- 
wards as  artillery  barracks,  and  dwellings  for 
married  soldiers.  They  had  fallen  into  disrepair : 
it  became  necessary  to  repair  them  ;  the  lessee 
thought  it  woxdd  be  beneficial  to  convert  the 
store  buildings  into  dwelling-houses,  which 
would  much  increase  their  value,  and  was  pro- 
ceeding to  convert  them  accordingly,  when  the 
lessor  filed  a  bill  to  restrain  him,  aUeging  waste : 
—Held,  that  this  was  not  the  case  of  enforcing  a 
negative  covenant  where  the  words  of  contract 
were  clear  and  indisputable ;  that  the  waste 
alleged  was  meliorating  waste,  and  that,  under 
the  circumstances,  the  court  had,  in  the  due 
exercise  of  its  discretion  in  such  matters,  pro- 
perly refused  to  interfere  by  injunction,-  lb. 
Affirming  10  Ir.  R.,  Bq.  460. 

Where  the  title  to  land  is  in  dispute,  the  Court 
of  Exchequer  wiU  not  grant  an  injunction  to 
restrain  an  act  of  trespass,  but  only  to  prevent 
an  irreparable  injury.  The  court  therefore  re- 
cused an  injunction  to  restrain  the  owner  in  fee  of 
a  piece  of  land  claimed  by  the  crown,  but  denied 
by  the  owner  to  be  part  of  a  royal  forest,  from 
catting  down  holly  trees  and  underwood  therein 
in  the  manner  in  which  they  had  been  ordinarily 
cut  down  for  twenty  years  previously.  AtU-Oen. 
v.  Hdllett,  16  M.  &  W.  569  ;  16  L.  J.,  Bx.  131. 

As  to  Inquiries   and  Aeoonnts.] — See 


Higginhotham  v.  Hatokins,  ante,  coL  509. 

Action  against  Tenant.] — In  an  action  on  a 
covenant  for  non-repair,  the  breach  assigned 
was,  that  the  defendant  did  not  keep  nor  yield 
up  the  premises  in  tenantable  repair  ;  "  but,  on 
the  contrary,  suffered  and  permitted  them  to  be 
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ruinous,  and  left  them  so  out  of  repair :" — Held, 
that  the  latter  part  of  the  breach  precluded  the 
plaintiff  from  recovering  in  respect  of  voluntary 
waste.  Bdge  v.  Pemherton,  1  D.  &  L.  467  ;  12 
M.  &  W.  187  ;  13  L.  J.,  Ex.  48. 

An  action  in  the  nature  of  voluntary  waste 
will  lie  against  a  tenant  for  years  after  the 
expiration  of  his  term  as  well  as  an  action  for 
the  breach  of  covenants  contained  in  his  lease. 
KinXyside  v.  ThorfUon,  2  W.  Bl.  1111. 

An  action  for  waste  lies  at  the  suit  of  a  land- 
lord against  his  tenant  for  acts  done  by  the 
latter,  while  holding  over  after  the  expiration  of 
a  notice  to  quit.  Burehell  v.  ffomsby,  1  Camp. 
360. 

A  copyholder  licensing  his  lessee  to  commit 
waste,  on  condition  of  his  doing  a  subsequent 
act  to  dinunish  the  damage  thereby  occasioned, 
cannot  eject  him  for  a  forfeiture  incurred  by 
his  committing  the  waste  without  performing 
the  subsequent  act.  Boe  d.  Wood  v.  Morris,  2 
Taunt.  52. 

A  breach,  in  an  action  by  landlord  against 
tenant,  that. the  tenant  threatened  to  commit 
waste  unless  paid  a  certain  sum  by  the  incoming 
tenant,  and  that  the  latter  was  thereby  compelled 
to  and  did  pay  him  that  sum,  in  order  to  prevent 
his  committing  such  waste,  is  bad.  Beach  v. 
Thomas,  2  M.  &  W.  427  ;  6  D.  P.  C.  612.  And 
see  Landlord  and  Tenant. 


Assignee  of  Lease.] — An  action  cannot  be 


supported  against  the  assignee  of  a  lease,  in 
which  the  lessee  covenanted,  from  time  to  time, 
and  at  all  times  during  the  term,  when  need  should 
require,  sufficiently  to  repair  the  premises,  with 
all  necessary  reparations,  and  to  yield  up  the  same 
so  well  repaired  at  the  end  of  the  term,  in  as 
good  condition  as  the  same  should  be  in  when 
finished  under  the  direction  of  M.,  upon  a  breach 
that  he  suffered  the  premises  to  become  and  be 
in  decay  and  ruinous  during  a  large  part  of  the 
term,  and  after  the  t^rm  wrongfully  yielded 
them  up  in  much  worse  order  and  condition  than 
when  tne  same  were  finished  under  the  direition 
of  M.  Jones  v.  Hill,  7  Taunt.  392 ;  1  Moore, 
100. 

Assignee  of  Hnsband  and  "Wife.] — Devise 

to  A.  and  his  wife  to  hold  for  their  joint  lives, 
and  to  the  survivor  for  his  or  her  life.  The  hus- 
band during  the  joint  lives  assigned,  and  the 
assignee  committed  waste : — Held,  that  the  wife 
(who  survived)  could  not  maintain  an  action  for 
waste,  she  having  only  a  contingent  remiiinder 
at  the  time  of  the  waste  done.  Bacon  v.  Smith. 
4  P.  &  D.  651 ;  1  Q.  B.  345  ;  5  Jur.  649. 

Copyholder.] — No  action  of  waste  lies  by  the 
lord  against  a  copyholder.  Bench  v.  Bampton, 
4  Ves.  706, 

Action  .byExeontor.] — An  executor  is  entitled 
to  sue  a  lessee  of  his  testator  on  a  covenant  not 
to  fell,  stub  up,  lop,  or  top  timber  trees,  excepted 
out  of  the  demise,  such  breach  having  been  com- 
mitted in  the  lifetime  of  the  testator.  Raymtmd 
V.  FUeh,  2  C^  M.  &  R.  588  ;  5  Tyr.  986. 


Beversioner.] — To  enable  a  reversioner 


to  bring  an  action  in  the  nature  of  waste,  there 
must  be  an  injury  of  a  permanent  nature. 
Baxter  v.  Taylor,  1  N.  ft  M.  13 ;  4  B.  &  Ad.  72.  • 
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WATCHING    AND 
LIGHTING. 

See  HEALTH— METROPOLIS. 


WATER. 

L  NAViaABLE  BlVEBS. 

1.  Bights  and  Incidents, 

a.  Generally,  516. 

h.  The  ThAxnes,  618. 

c.  Of  Fishing. — See  Pish  avd  Fishishs, 

2.  Towing- Paths,  522. 

3.  Obstrvction  or  Injury, 

a.  What  Amounts  to,  kc.,  525. 

b.  Actions  for,  534. 

c.  Indictments  for,  535. 

II.  CAKA.L  AND    NAVIOATIOK  COMPANIES. 

1.  Regulation  of  Companies, 

a.  Shares,  537. 

b.  Accounts,  538. 

2.  Purchase  of  Lands^  539. 

3.  Construction  of  Works,  545, 

4.  Lease  and  Mortgage  of  Canals^  545. 

5.  Liability  to  Repair  Canal  and  Banks ^ 

546. 

6.  Liability  to  Fence,  547. 

7.  Liability  for  Overflow  of  Watery  548. 

8.  Liability  for  Obstructing  and  Fouling 

Water,  551. 

9.  Tolls. 

a.  Taking  and  Amount,  662. 

b.  Reducing  and  Varying,  556. 
e.  Distraining  for,  558. 

d.  Extinguishment,  559. 

10.  Rights  and  Privileges  of  Taking  and 

UsiTig  Watery  bb^, 

11.  Other  Rights,  bU. 

12.  Rating  of— See  Rates  and  RATiNa, 

III.  Streams,     Non-Nayioablb     Riyebs, 

AND  WATERCOUBSES. 

1.  Rights  and  Incidents  of, 

a,  Oenerally,  566. 

b.  Ordinary  Streams  and  Rivers. 

i.  Property  in  Soil,  568. 
ii.  Use  of  Water,  569. 

e.  Subtezianean  Streiuns,  572. 

d.  Watercourses,  573. 

e.  Drains,  574. 

2.  Acquisition  of  Rights, 

a.  By  Prescription,  575. 

b.  By  Grant,  580. 
e.  By  Licence,  585. 

3.  Duty  of  keeping  Clean,  586* 

4.  Infringement  of  Rights, 

a.  Diversion  and  Abstraction  of  Water, 

587. 

b.  Otwtruction,  591. 

c.  Pollution,  593. 

5.  Proceedings  and  Evidence^  598. 

IV.  Waterworks  Companies, 

1.  General  Powers,  602. 

2.  LiabUity, 

a,  Oompensation,  605. 

b.  Injuries  due  to  Defective  Works,  606. 
0,  Escape  of  Water,  608. 


d.  Pollution  of  Water,  609. 

e.  Rates. — See  Rates  Aim  Ratiitg. 

3.  Rights  against  oth^r  Persons,  610. 

4.  Supply  of  Water, 

a.  General  Powers  and  Duties,  612. 

b.  Rights  against  Oonsumers,  617. 

c.  Rates,  617. 

V.  Injuries  by  Wateb,  621. 


I.  NAVIGABLE  RIVERS. 

1.  Rights  and  Incidents. 

a.  Generally. 

Havigable  River,  what  is.]— A  river  or  a  creek 
into  which  the  tide  flows  is  not  therefore  neoe»« 
sarily  a  public  navigation.  Rex  v.  Montague,  6 
D.  k  R.  616  ;  4  B.  &  C.  589. 

The  flux  and  reflux  of  the  tides  is  primA  fade 
evidence  of  a  navigable  river.  Miles  r.  Rose,  1 
Marsh.  313  ;  6  Taunt.  705  ;  S,  P,  Murphy  r, 
Ryan,  2  Ir.  L.  R.,  C.  P.  143. 

But  not  absolutely  inconsistent  with  an  exclu- 
sive right.    lb. 

On  a  question  whether  a  creek  is  a  public 
navigable  river  or  not,  instances  of  persons  going 
up  it  for  the  purpose  of  cutting  reeds,  and  on 
parties  of  pleasure,  without  the  consent  of  the 
person  claiming  excliisive  property  in  the  creek, 
are  evidence  sufficient  for  the  jury  to  presume  it 
to  be  a  public  river.    lb. 


When  Affooted  by  High  Tidei.]— An  in- 


formation was  laid  against  the  appellant  for  un- 
lawfully fishing  in  a  river  wherein  the  respon- 
dents had  a  private  right  of  fishery.  It  was 
proved  that  the  river  was  navigable,  and  that  at 
the  place  where  the  appellant  fished  the  water 
was  not  salt,  and  that  in  ordinary  tides  it  was 
unaffected  by  any  tidal  influence,  but  that  npoTt 
the  occasion  of  very  high  tides  the  rising  of  the 
salt  water  in  the  lower  part  of  the  river  dammed 
back  the  fresh  water,  and  caused  it  upon  those 
occasions  to  rise  and  fall  with  the  flow  and  ebb 
of  the  tide.  The  appellant  contended  that,  the 
river  being  navigable  and  tidal  at  tiie  place  in 
question,  there  was  a  presumption  that  the 
public  had  a  right  to  fish  there,  and  that  the 
jurisdiction  of  the  justices  was  therefore  ousted 
by  a  reasonable  claim  of  right : — Held,  that  the 
river  at  the  place  in  question  could  not  be  con* 
sidered  as  tidal  within  the  meaning  of  the  rule 
of  law  which  gives  the  public  a  right  to  fish  in 
nayigable  tidal  rivers,  and  therefore  there  was 
no  claim  of  title  set  up  sufficient  to  oust  the 
justices'  jurisdiction.  Recce  v.  Miller,  8  Q.  B.  D^ 
626  ;  51  L.  J.,  M.  C.  64. 

Hatnre  olj] — ^A  navigable  river  is  a  public 
highway  navigable  by  all  her  Majesty's  suojects 
in  a  reasonable  manner  and  for  a  reasonable  pur- 
pose. Original  Hartlepool  Collieries  y.  Gibbf  6 
Ch.  D.  713  ;  46  L.  J.,  Ch.  311  ;  36  L.  T.  433. 

A  navigable  river  is  a  public  highway,  and  all 
persons  have  a  right  to  come  there  in  snipe,  and 
to  unload,  moor,  and  stay  there  as  long  as  they 
please ;  but  if  they  abuse  that  right,  so  as  to 
work  a  private  injury  (as  to  interrupt  the  enjoy- 
ment of  a  private  fishery),  they  are  liable  to  an 
action.    Anon,,  1  Camp.  517,  n. 

Extinotion  of.] — ^A  public  right  of  navigation 
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on  a  river  or  creek  may  be  extingaished 
either  by  legal  means,  as  an  act  of  Parliament, 
a  writ  of  ad  quod  damnumi  or  an  order  of 
commissioners  d  riveis,  or  by  natural  causes,  as 
the  retreat  of  the  sea,  or  a  deposit  of  silt  and 
mud.    Bex  t.  Montague^  supra. 

Where  a  public  road  obstructing  a  creek  which 
is  tmnavigaDle,  has  existed  beyond  living  memory, 
the  law  will  presume  that  the  public  right  of 
navigation  has  been  destroyed  by  some  one  of 
the  means  above  mentioned*    lb, 

Siparian  Propridtors.] — ^The  owner  of  land 
abutting  on  a  tidal  navigable  river  has,  jure 
natures,  a  right  of  access  to  and  from  the  stream 
wholly  distinct  from  the  right  of  navigation 
which  he  enjoys  in  common  with  the  rest  of  the 
public.  Lyon  v.  Mshmongers^  Company ^  1  App. 
Cas.  662 ;  46  L.  J.,  Ch.  68  ;  35  L.  T.  669  ;  26 
W.  B.  165— H.  L. 

There  is  no  distinction  between  the  position 
of  a  riparian  owner  of  land  abutting  on  a  tidal 
and  that  of  an  owner  of  land  abutting  on  a 
non-tidal  stream,  as  far  as  regards  right  of 
access  from  the  stream  to  his  own  land,  and  vice 
versa.    Ih, 

Such  right  of  access  is  a  private  right  distinct 
from  the  right  of  navigating  the  stream,  which 
is  common  to  the  riparian  owner  and  the  rest  of 
the  public,  and  it  is  not  to  be  interfered  with  by 
a  licence  to  embank,  under  s.  53  of  the  Thames 
Conservancy  Act,  1857  (20  &  21  Vict.  c.  cxlvii.), 
but  is  protected  by  s.  179  of  that  act.    75. 

In  a  public  navigable  river,  twenty  years*  pos- 
session of  the  water  at  a  given  level  is  not  con- 
clusive as  to  the  right.  Vooght  v.  Winch^  2  B.  & 
A.  662. 

The  rights  of  a  riparian  proprietor  against 
adjoining  or  opposite  riparian  proprietors  are 
not  greater  in  respect  of  a  tidal  than  in  respect 
of  a  non-tidal  river.  Att-Oen,  v.  Lonsdale 
(J3»H),  7  L.  B.,  Bq.  377 ;  38  L.  J.,  Ch.  336. 

The  right  to  the  soil  of  a  navigable  river  is 
not  by  presumption  of  law  in  the  owners  of  the 
adjoining  lands.    Bex  v.  Smithy  2  Dougl.  411. 

A  party  claimed  a  right  to  use  a  navigation, 
in  respect  of  his  occupation  of  a  close  abutting 
on  the  stream.  This  close  formed  a  part  of  the 
King's  Head  Inn,  until  five  years  before  the 
action  was  brought,  when  it  was  detached,  and 
all  the  acts  of  the  user  of  the  navigation,  which 
wereproved,  were  exercised  by  the  occupiers  of 
the  King's  Head  Inn,  before  the  property  was 
divided  : — Held,  that  there  was  no  evidence  to 
support  the  right  to  a  verdict,  as  on  such  evi- 
dence a  grant  could  only  be  presumed  to  the 
occupiers  of  the  inn.  Bower  v.  Hill^  2  Scott, 
535  ;  I  Bing.  N.  C.  549  ;  1  Hodges,  334. 

An  owner  of  land  at  the  side  of  a  public 
navigable  river  has  no  right  to  erect  on  the 
bed  of  the  river,  for  the  benefit  of  his  own 
trade,  any  structure,  whether  any  actual  ob- 
struction to  the  navigation  of  the  river  will 
or  will  not  be  thereby  occasioned;  and  any 
benefit  to  his  own  trade  is  too  remote  to  be  held 
for  the  advantage  of  the  public  generally,  and 
so  to  justify  the  erection.  Att.-Gen.  v.  Terry,  9 
L.  B.,  Ch.  423  ;  30  L.  T.  215  ;  22  W.  B.  395. 

Ineldental  Bighta — Dredging  Foreshore.] 

— ^The  Clyde  Navigation  Trustees,  being  em- 
powered by  BS.  76  and  84  of  21  k  22  Vict. 
c.  149,  to  dredge  the  bed  of  the  Biver  Clyde  to  a 
depth  of  seventeen  feet,  cannot  be  interdicted 


from  dredging  ground  which  has  been  declared 
the  property  of  the  riparian  owner,  subject  to 
any  right  which  the  public  may  have  over  it, 
and  subject  also  to  any  rights  conferred  on  the 
trustees  by  their  Acts  of  Parliament : — So  held, 
affirming  the  decision  of  the  court  below,  but 
without  prejudice  to  the  question  of  their  liability 
to  subsequent  compensation  for  damage.  Blan- 
tyre  (^Lord)  v.  Clyde  Navigation  Trustees,  6  App. 
Cas.  273— H.  L.  (Sc). 

Bights  of  Crown.] — ^There  is  no  authority  to 
shew  that  the  crown  is  of  common  right  en- 
titled to  land  covered  by  water,  where  the  water 
is  not  running  water  forming  a  river,  but  still 
water  forming  a  lake.  Bristow  v.  Cormican,  3 
App.  Cas.  641. 

A  navigable  river  is  a  public  highway  for 
vessels,  at  all  times  and  states  of  the  tide,  and 
the  right  to  pass  and  repass  is  not  destroyed  or 
abridged  by  the  circumstance  that,  at  particular 
states  of  the  tide,  a  vessel  cannot  pass  along 
without  grounding,  and  thereby  injuring  oyster- 
beds  therein.  Cololiester  QMayor")  v.  Brooke, 
7  Q.  B.  339  ;  15  L.  J.,  Q.  B,  69  ;  9  Jur.  1090. 

The  rights  of  the  crown  are  subject  to  this 
public  right  of  passage,  and  the  crown,  therefore, 
cannot,  irrespectively  of  any  ownership  in  the 
adjoining  lands,  make  a  grant  inconsistent  with 
it.    lb. 

The  right  of  the  public  to  navigate  a  public 
river  is  paramount  to  any  right  of  property  in 
the  crown,  which  never  had  the  power  to  grant  a 
weir,  so  as  to  obstruct  the  public  navigation  ;  and 
if  a  weir,  which  was  leg^y  granted  in  such  a 
river,  caused  obstruction  at  any  subsequent  time, 
it  became  a  nuisance.  Williams  v.  Wlleox,  3 
N.  &  P.  606  ;  8  A.  &  E.  314  ;  1  W.,  W.  &  H.  477. 

Bights  of  Ck>nser7atori.] — ^An  act,  authorizing 

Sersons  to  repair  and  cleanse  a  navigable  river, 
oes  not  authorize  them  to  make  a  passage  to  a 
new  wharf  on  such  river.  PartJieri^he  v.  Mason, 
2  Chit.  658. 

Ownership— Stealing  Oysters.]— In  support  of 
an  indictment  for  stealing  oysters  in  a  tidal 
river,  it  is  sufficient  to  prove  ownership  by  oral 
evidence,  as,  that  the  prosecutor  and  his  father, 
for  forty-five  years. since  1816,  had  exercised 
the  exclusive  right  of  oyster  fishing  in  the  loooa 
in  quo;  and  that  in  1846  an  action  had  been 
brought  to  try  the  right,  and  a  verdict  been 
given  in  favour  of  the  prosecutor.  Beg,  v. 
Downing,  23  L.  T.  398  ;  11  Cox,  C.  C.  680. 

<*  Vessels   nsnally   Kavigating   thereon."] — 

Under  the  Trent  Navigation  Act  of  1858,  it  is 
provided  that  the  commissioners  thereunder  shall 
maintain  the  navigation  of  the  river  so  as  to 
enable  vessels  usually  navigating  thereon  to 
carry  a  burthen  of  forty  tons  at  the  least,  and 
shall  maintain  the  hauling-paths  and  ways  by 
the  side  of  the  river  for  haiding,  towing  or  draw- 
ing by  men  or  with  horses,  vessels  using  the 
navigation: — Held,  that,  altiiough  previous  to 
the  passing  of  the  act  steam  tugs  were  not  in  use 
upon  the  river,  yet  that  the  term  "  vessels  "  in- 
cmdes  steamers,  and  the  use  of  them  upon  the 
Trent  is  lawful.    Martin  v.  Leavers,  46  J.  P.  807. 

b.  The  Thame** 

Wharfi.] — ^There  is  a  custom  on  the  Thames 
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whidi  authorizes  barges  to  be  moored  at  low 
water  for  one  tide  at  the  piles  in  front  of  the 
wharfs  ;  bat  in  places  where  there  are  no  piles, 
the  custom  does  not  extend  to  mooring  at  the 
wharf,  unless  throngh  distress.  Wyatt  v.  Thomp' 
9on,  1  Esp.  252. 

The  corporation  of  London,  being  conserva- 
tors of  the  rirer  Thames,  and  owners  of  the 
soil  between  high  and  low  water  mark,  cannot 
authorize,  a  lessee  to  erect  a  wharf  thereon, 
which  produces  inconyenlence  to  the  public  in  the 
use  of  the  river  for  the  purposes  of  navigation. 
Bern  ▼.  GrMven&r  (^LorS)y  2  Stark.  511.  And  see 
Rem  ▼.  HoUU,  2  Btark.  536. 

Sreotioa  ot  Werim  vi  Pi«»*]^Tke  Metropoli- 
tan Board  of  Works  has  no  power  of  ere(^ng 
works  fA  aaj  kind  in  the  bed  or  soil  of  the 
Thames^  ^K^pt  with  t^  consent,  in  writing, 
of  the  Beatd  of  Admiralty,  signed  hj  their 
secretary,  previocisly  obtained.  Brownlovo  v. 
Metropolitan  Board  of  Worhg^  81  L.  J.,  C.  P. 
140  ;  8  Jur.,  N.  S.  891 ;  6  L.  T.  117  ;  10  W.  R. 
884.  Affirmed,  16  C.  B.,  N.  S^  546  ;  38  L«  J.,  C.  P. 
233  ;  13  W,  JU  871. 

The  Thames  Conseryancy  Act,  1857  (20  &  21 
Vict,  e.  ezlvn.),  authorizes  the  conservators  of 
the  Thames  to  grant  to  the  owner  off  any  land 
fronting  the  river  a  licence  to  make  amy  pier  or 
other  work  immediately  in  front  of  his  land,  and 
into  the  body  of  the  riv^l*,-upoB  payment  of  sach 
reasonable  ccmsideratton  as  directed  by  the  act, 
and  snbject  to  such  conditions  as  the  conserva- 
tors shall  think  fit  to  impose,  and  by  a  saving 
clanse  none  of  the  powers  of  the  act  are  to 
abridge  any  right,  claim  or  privilege  to  which 
any  owner  of  lands  on  the  banks  of  the  river 
is  entitled: — Held,  that  the  conservators  had 
power  under  the  act  to  license  the  erection  of  a 
platform  interi!ering  with  the  navigation  of  the 
river.  Kea¥n$<y.  Cordwainers'  Company^  6 
0.  B.,  N.  8.  388 ;  28  L.  J.,  C.  P.  286  ;  5  Jur., 
N.  S.  1216. 

Under  the  same  act,  the  conservators  of  the 
Thames  were  empowered  to  erect  piers  at  any 
convenient  place,  of  such  form  and  construction 
as  they  should  deem  advantageous  to  the  public, 
and  causing  the  least  obstruction  to  the  naviga- 
tion. The  plans  were  to  be  first  approved  by 
the  Admirallty: — Held,  thai;  a  court  of  equity 
had  no  jdrisdiction  to  interfere  by  injunction  at 
the  stiit  of  the  attorney-general,  on  the  ground 
of  the  alleged  inconvenience  of  proposed  piers ; 
or,  at  most,  that  it  could  only  interfere  where  it 
was  shewn  that  the  piers  would  be  entirely  use- 
less. Att,'  Oen.  V.  Conservators  of  River  Thames^ 
1  Hem.  &  M.  1 ;  8  Jur.,  N.  S.  1203  ;  11  W.  R.  163. 

The  statute  directed  that,  whenever  the  con- 
servators should  remove  or  obstruct  the  free  use 
and  enjoyment  of  any  public  stairs  or  landing- 
places  marked  by  the  Watermen's  Company, 
they  should  erect  equally  convenient  stairs  or 
landing-places  in  substitution  for  them  : — Held, 
that  the  substitution  of  new  stairs  or  landing- 
plaoes  WAS  not  a  condition  precedent  to  the  re- 
moval or  disturbance,  and  that  where  the  con- 
servators had  prepared  plans  for  piers  which 
would  interfere  with  such  old  stairs  without 
shewing  any  adequate  provision  in  substitution 
for  them,  a  court  of  equity  would  not  asstime 
that  the  duty^  would  be  neglected,  and  would 
not  interfere  at  the  suit  of  the  attorney-general 
to  restrain  the  works  until  proper  substitutes 
fihoald  be  provided  for  the  old  stairs.    Ih, 


Sights  of  Sipaiian  Propriatort.]— By  the 
Thames  Conservancy  Act  (20  &  21  Vict  c. 
czlvii.),  8.  53,  the  conservators  i^pointed  under 
that  act  have  a  power  to  grant  a  licence  to  a 
riparian  proprietor  to  make  an  embankment  in 
front  of  his  own  land  abutting  on  the  river ;  but 
though  such  licence  might  be  the  owner's  justi- 
fication so  far  as  the  public  right  of  navigation 
was  concerned,  it  would  not  authorize  a  licensee, 
being  a  riparian  owner,  to  embank  in  fnmt  of 
his  own  land  so  as  injuriously  to  affect  the  land 
of  another  riparian  owner.  Lyon  v.  Fishmongers^ 
Company,  1  App.  Cas.  662 ;  46  L.  J.,  Ch.  68  ;  35 
L.  T.  569  ;  26  W.  R.  165.  Reversing  10  L.  R.,  Ch. 
679 ;  44  L.  J.,  Oh.  747 ;  33  L.  T.  146  ;  24  W.  B.  1. 

The  power  granted  to  the  conservators  under 
20  &  21  Vict.  c.  czlvii.  s.  53,  is  qualified  and  re- 
stricted  by  the  provisions  of  s.  179.    Ih. 

The  owners  of  lands  adjoining  the  banks  of  the 
river  have  no  right  to  complain  of  works  erected 
under  the  powers  of  the  Thames  Conservancy 
Act,  1857,  if  such  erection  does  not  deprive  them 
of  access  to  their  kmd  by  the  river  side,  but  only 
interferes  with  the  right  which  they  have  in 
common  with  the  r^  of  the  public  to  the  unre- 
stricted navigation  of  the  river.  Kearns  v.  Cord- 
wainers'  Company ^  supra. 

Water  BailifiSi.J— As  to  the  right  of  the  con- 
servators of  the  Thames  to  appoint,  see  Turn' 
idge  v.  Shaw,  3  El.  k,  BL  588 ;  30  L.  J.,  M.  C. 
113  ;  7  Jur.,  N.  8.  756  ;  3  L.  T.  147  ;  9  W.R.  881. 

Watenoen  and  LightaTmon-— Brnpleymant  ot] 
—Under  22  &  28  Vict.  c.  cxxxiii.  s.  54,  a 
penalty  is  imposed  upon  any  person  not  being  a 
freeman,  licensed  in  pursuance  of  the  act.  or 
an  apprentice  to  a  h^eman  or  to  the  widow 
of  a  freeman,  who  shall  at  any  time  act  as  a 
waterman  or  lighterman,  or  ply  or  navigate  any 
wherry,  passenger  boat,  lighter  vessel  or  other 
craft  upon  the   river  Thames,  from   or  to  any 

glace  or  places  within  the  limits  of  the  act,  for 
ire  or  gain.  The  limits  of  the  act  are  defined 
to  be  from  Teddington  Lock  to  Lower  Hope 
Point : — Held,  that  a  person  not  being  a  licensed 
freeman,  or  an  apprentice  to  a  freeman  or  the 
widow  of  a  freeman,  who  navigates  a  barge  for 
hire,  within  the  limits  of  the  act,  is  liable  to  the 
penalty,  although  such  barge  has  started  npon 
its  voyage  from  a  place  outside  the  limits,  and 
might,  under  7  &  8  Geo.  4,  c.  Ixxv.,  have  been 
navigated  as  a  western  barge  by  such  a  person 
without  incurring  any  penalty.  Boiok  v,  Phelps, 
30  L.  J.,  M.  0.  2  ;  6  Jur.,  N.  S.  1871;  3  L.  T.  296 ; 
9  W.  R.  70. 

A  bye-law  imposed  a  penalty  upon  any  free* 
men  who  should  "  set  at  work  to  row  or  in  any 
manner  navigate  any  lighter,  barge,  boat  or  other 
craft  upon  the  river  Timmes,  within  the  limit  of 
the  act,  any  other  person  not  being  a  freeman  of 
the  company."  A  freeman  who  had  employed  a 
non-fre^nan  for  hire  to  aasist  in  work&ig  a 
barge  within  the  limits  was  convicted  of  an 
offence  against  the  bye-law: — ^Held,  that  tlie 
bye-law  was  good,  as  it  applied  only  to  the  em» 
ployment  of  persons  for  the  ordinary  rowing  and 
navigation  of  biurges  or  other  craft,  and  was  con- 
sistent with  the  provisions  and  directions  of  the 
act,  and  therefore  the  convictioft  was  valid. 
Edmonds  v.  Waterffien^s  OompaHy^  8  C.  L.  R. 
902  ;  24  L.  J.,  M.  C.  124  ;  1  Jur.,  N.  8.  727. 

The  22  &  23  Vict.  c.  cxxxiii.  s.  64,  does  not 
apply  to  a  person  (not  being  a  freeiiiaii)  06vi- 
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veying  for  his  own  ptirpo(sefl  his  servants  or  work- 
people, and  not  making  any  charge  for  such  oon- 
vejance.    Ihdhunter  v.  Buckley,  7  L.  T,  273. 

Oompliaaee  with  Bnldi— Liahility  far 

Injwids.] — ^Where  a  barge  owner  employed  a 
freeman  and  an  apprentice  of  a  freeman  to  navi- 
gate a  barge  from  the  Pool  to  Lambeth  and  back, 
and  owing  to  their  misconduct  the  baige  injured 
another  barge : — Held,  that  the  owner  was  liable, 
and  that  he  was  not  protected  by  the  Water- 
men's Act  restraining  him  in  the  selection  of  his 
servants.  Martin  v.  Xymporly,  4  Q.  B.  298  ;  3  G. 
&  D.  497  ;  12  L.  J..  Q,  B.  129  ;  7  Jur.  160. 

BaffiiUtUm  of  Traffio.]~The  22  k  28 

Vict.  c.  czxxiii., "  An  Act  for  the  better  regulation 
of  the  Barge  Owners  and  others  connected  with 
the  Navigation  of  the  River  Thames  between 
Teddington  Lock  and  Lower  Hope's  Point,"  by  s. 
Ixvi.  enacts  that  no  barge  or  other  like  craft  for 
the  canying  of  goods  shall  be  **  worked  or  navi- 
gated "  within  the  limits  of  the  act,  unless  there 
be  '*in  charge  of  such  craft'*  a  lighterman 
licensed  or  apprentice  qualified  as  therein  men- 
tioned. Six  barges  fastened  together  in  pairs 
were  towed  by  a  steam-tug  on  the  river  within 
the  limits  of  the  act.  Four  men  were  in  chaige, 
but  no  one  was  on  board  either  of  the  last  two 
barges  :  —  Held,  that  the  two  barges  were 
"worked  or  navigated"  in  contravention  of 
the  act,  which  required  a  qualified  person  to 
be  on  board  each  barge  to  manage  it  in  case 
of  separation  or  accident.  Elmore  v.  Hunter,' 
3  C.  P.  D.  116  ;  47  L.  J.,  M.  C.  8  ;  88  L.  T.  179.  ; 

The  Isle  of  Dogs  Ferry  Society  was  the  owner' 
of  an  ancient  ferry,  called  Potter's  Ferry,  which 
was  described  in  their  title-deeds  as  between  the 
Isle  of  Dogs  and  Greenwich.  Down  to  1850,  the 
use  of  the  ferry  appeared  to  have  been  exercised 
between  an  ancient  landing-place  in  the  Isle  of 
Dogs  and  Garden  Stairs  opposite,  and  occasion- 
ally one  or  two  other  landing-places  at  Green- 
wich. Since  1850,  a  dock  and  whaiHE  and  public 
road  were  constructed  by  C,  in  the  Isle  of  Dogs, 
about  800  yards  lower  down  the  river  than  the 
ancient  landing-place.  The  society  leased  their 
right  of  ferry  to  D.,  who  employed  M.,  a  free- 
man, to  carry  passengers  for  hire  from  C.'s  dock 
and  wharf  to  a  point  opposite  at  Greenwich,  and 
not  having  a  licence,  as  required  by  7  &  8  Geo.  4. 
c.  Ixzv.  8. 38,  he  was  convicted  in  a  penalty  under 
its  provisions : — Held,  first,  that  s.  99  was  not 
limited  by  s.  101,  and  extended  to  except  boats 
plying  in  the  exercise  of  a  right  of  ferry  from  the 
operation  of  the  act ;  but,  secondly,  that  the  right 
did  not  extend  to  the  landing-place  at  C  's  dock 
and  wharf,  and  therefore  that  s.  99  did  not  apply, 
and  M.  was  properly  convicted.  Beg.  v.  Matthews, 
5  El.  &  Bl.  646  ;  25  L.  J.,  M.  C.  7  ;  1  Jur.,  N.  S. 
1204. 

The  Watermen's  Act,  7  &  8  Geo.  4,  c.  Ixxv.  s. 
57,  gave  authority  to  the  mayor  and  aldermen  of 
the  city  of  London,  to  make  bye-laws  **  for  the 
government  and  regulation  of  the  freemen  of  the 
Watermen's  Company,  and  their  widows  and  ap- 
preotioes,  and  boats,  the  vessels  and  other  craft  to 
be  worked  within  the  limits  of  the  act : " — Held, 
that,  under  these  words  of  the  act,  the  lord  mayor 
and  aldermen  were  authorised  to  make  general 
regolationB  affecting  the  speed  of  steam-vessels 
navigating  within  certain  limits.  Tisdell  v.  Com  he, 
3  N.  &  P.  29  ;  7  A.  &  E.788  ;  1  W.,  W.  &  H.  5 ;  2 
Jur.  324 


A  steam-tug  d!  eigfaty-Mvea  tonslMHden  em- 
ployed in  moving  another  vessel  was  not  a 
^  wherry,  lighter,  or  oth»  craft,"  under  7  &  • 
Geo.  4,  c.  Ixxv.  s.  87,  and  a  pereon  navigating 
her  for  this  purpose,  not  being  a  freeman,  did  not 
thereby  incur  a  penalty.    Beed  v.  Ingham,  3  El. 

6  BL  889 ;  2  C.  L.  R.  1495  ;  28  L.  J.,  M.  G.  156  ; 
1  Jur.,  N.  S.  61. 

A.  was  employed  by  the  Great  Western  Bail- 
way  Ck>mpany,  at  a  weddy  salary,  in  navigating 
the  company's  barges  up<m  the  Thames,  and  at 
the  time  of  the  alleged  offence  he  had  the  oom- 
mand  of  the  company's  baige,  laden  with  the 
goods  in  the  possession  and  case  of  the  company 
as  common  carriers,  and  which  were  in  the 
course  of  being  forwarded  for  delivery  to  the 
owners  and  consignees.  The  goods  had  been 
laden  on  board  the  barge  at  a  private  basin  of 
the  Grand  Junction  Canal,  adjoining  one  of  the 
company's  stations,  and  without  the  limits  of  the 

7  &  8  Geo.  4,  c.  Ixxv.  The  barge  W€M  towed  Along 
the  canal  to  the  river,  and  -steered  by  A.  upon 
the  river  and  within  the  limits  of  the  act,  to  a 
private  wharf  of  the  company  west  of  London 
bridge.  The  barge  was  flat-bottomed,  and  ol  the 
same  build  as  barges  known  as  western  barges, 
and  before  it  was  purchased  by  the  company  it 
was  known  as  a  western  barge,  and  was  worked 
and  navigated  upon  the  river  from  Beading  and 
places  west  of  Beading  to  the  same  wharf: — 
Held,  that  the  barge  was  not,  at  the  time  of  the 
offence,  a  western  baige  within  s.  101.  Tibbie  v. 
Beadan,  24  L.  J.,  M.  C.  104  ;  S,  €,,  nom.  Beg,  v« 
nbhle,  4  £1.  k  Bl.  888. 

Using  VeiMli  on,  not  Conitmetei  to  Conoiiiiie 

their  own  ftnoiko.]— &;^  NuiSAiiCis. 

Mattors  Mlating  to  Vavigation  on.]— i&e 
Shippino. 

2.  Towiko-Paths. 

Pnblio  BIf  hts  in.]— The  public  are  not  entitled 
at  common  law  to  tow  on  the  banks  of  ancient 
navigable  rivers.    Ball  v.  Berbert,  3  T.  B.  253. 

But  a  right  to  a  track  path  on  either  side  of 
the  river  Tees  (alternately)  for  towing,  without 
paying  any  acknowledgment,  was  found  upon  a 
trial  at  bar.  Pierce  v.  Fauconberge  (^Lord),  I 
Burr.  292. 

A  right  of  way  along  the  bank,  of  the  nature 
of  a  towing-path,  is  not  a  necessary  incident  to 
an  inland  navigation.  Zee  Navigation  Comers 
vators  V.  Button,  6  App.  Cas.  686  ;  51  L.  J.,  Ch. 
17 ;  45  L.  T.  885  ;  30  W.  B.  233 ;  46  J.  P.  164 
— H.  L.  per  Blackburn  (Lord). 

A  towing  path  is  not  necessarily  confined  to 
the  mere  l^ten  track,  but  may  include  so  much 
of  the  bank  as  may  ordinarily  be  used  by  horses 
when  towing  barges.  Winch  v.  Conservators  of 
the  Biver  Thames,  infra. 

Sxemption  finun  an  Inokunre  Ast.]  —  If  an 
act  for  inclosing  and  allotting  the  common 
and  waste  lands  of  a  pariah  t^ugh  wMch  a 
navigable  river  flows,  empowers  cammismcmers  to 
set  out  such  public  and  private  roads  and  ways 
as  they  shall  think  necessary,  and  directs  that  all 
roads  and  ways  not  so  set  out  shall  be  deemed 
part  of  the  lands  to  be  allotted ;  an  ancient  tow- 
mg-path  upon  the  banks  of  the  river,  thou^  not 
sot  out  by  the  commissioners,  still  acribsiste,  for  it 
is  not  within  their  jorisdioUon.  Simpson  v. 
Seaies,  2  B.  fc  P.  496. 
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OwiL«nliip--Oomp«]iMtion  for  Obitnietion.] — 

By  acts  relating  to  a  riyer  navigation,  commis- 
Bioners  were  authorized  to  make  such  cats  as  they 
should  deem  necessary  for  the  nayigation,  pro- 
vided that  no  cut  should  divert  or  stop  up  the 
present  channel  of  the  river,  or  idter  the  course 
of  the  stieam.  If  any  person  should  thiak  him- 
self injured  by  any  work  made  by  the  commis- 
sioners, and  should  make  complaint  to  tiie  com- 
missioners, they  were  to  hear,  and  report  to  a 
subsequent  general  meeting,  at  which  the  com- 
misnoners  were  to  make  such  order,  determina- 
tion and  judgment  thereon,  as  to  them  should 
seem  just,  and  give  such  satis&ction  as  they 
should  think  reasonable.  And  if  the  party  com- 
plaining should  be  dissatisfied  with  such  order, 
he  might  appeal  to  the  quarter  sessions,  who 
should  make  adjudication  thereon,  -and  award 
such  costs  to  either  party  as  they  should  think 
reasonable,  which  order  and  determination 
should  be  final  and  conclusive,  to  all  intents  and 
purposes  whatever.  A  mandamus  recited  that 
B.  was  seised  in  fee  of  an  ancient  towing-path, 
on  a  part  of  the  river,  and  to  the  exclusive  right 
of  towing  barges  at  that  part,  taking  reasonable 
tolls  for  such  towing  by  his  horses  ;  that  the 
commissioners  made  a  cut,  by  which  the  barges 
were  enabled  to  avoid  that  part  of  the  river,  dis- 
pense with  the  use  of  the  horses,  and  withhold 
the  tolls;  that  the  commissioners  had,  by  the 
cut,  injured  the  old  channel  of  the  river,  and 
made  the  navigation  of  the  part  aforesaid  less 
.easy  and  convenient,  and  diverted  the  navigation 
of  the  river  from  B/s  towing-path,  and  rendered 
the  towing-path  and  his  exclusive  right  wholly 
unprofitable ;  that  B.  had  complained  to  the 
commissioners,  and  demanded  compensation  ade- 
quate to  the  injury  he  had  sustained  ;  that  the 
commissioners,  at  a  subsequent  general  meeting, 
made  an  order,  determination  and  judgment, 
that  they  could  not  accede  to  B.'s  application  ; 
that  B.  being  dissatisfied  with  such  order,  ap- 
pealed to  the  quarter  sessions,  who  ordered  the 
commissioners  to  pay  B.  1,000Z.  in  full  compeu- 
sation  for  the  injury  sustained  by  him,  and  2001, 
costs,  which  they  refused  to  pay,  and  the  writ 
commanded  them  to  pay.  Return :  That  the 
commissioners,  believing  B.  had  no  claim  to 
compensation,  did  not  hear  evidence  on  the  com- 
plaint, or  the  amount  of  the  alleged  loss,  and 
notified  to  B.  that  they  refused  to  accede  to  his 
application ;  that  B.,  treating  this  refusal  as  an 
oraer,  appealed ;  that  on  the  appeal  the  com- 
missioners objected  that  the  refusal  was  not  an 
order,  but  the  quarter  sessions  overruled  the  ob- 
jection ;  that  the  cut  enabled  navigators  to  avoid 
a  dangerous  bend  of  the  river  ;  that  B.  was  no 
further  entitled  to  the  path  than  as  owner  of  the 
land  ;  that  they  had  not  obstructed  his  towing- 
path,  nor  placed  any  obstacle  to  the  navigation 
against  the  towing-path  ;  that  parties  might,  as 
they  sometimes  did,  still  navigate  by  the  old 
chajinel : — Held,  first,  that  the  refusal  of  the  com- 
missioners was  an  order,  determination  and  judg- 
ment, from  which  an  appeal  lay  to  the  sessions ; 
secondly,  that  the  sessions  had  jurisdiction  to 
award  compensation  to  B.,  both  for  the  damage 
su^red  by  his  towing-path  being  obstruct^, 
and  for  the  obstruction  of  the  old  navigation  ; 
thirdly,  that  the  order  of  sessions  was  final  and 
conclusive,  and  must  be  held  to  have  been  made 
on  both  complaints,  inasmuch  as  the  return 
(assuming  it  to  negative  the  obstruction  of  the 
navigation)  did  not  deny  that  the  sessions  had 


found  such  obstruction.  Reg,  v.  Thames  and 
Isii  Navigation^  5  A.  &  E.  804. 

Eridenee  of — Onni  probandL  ] — Provisions 

in  different  acts  of  parliament  appointed  con- 
servators of  a  river  navigation  ana  gave  them 
full  powers  to  do  what  was  necessaiy  for  cany- 
ing  the  object  of  the  acts  into  effect,  including 
powers  to  purchase  land  and  levy  tolls.  The 
conservators  executed  the  powers  of  the  acts  so 
far  as  related  to  the  improvement  of  the  river 
navigation  and  the  making  of  towing-paths,  and 
they  levied  tolls.  There  was  no  evidence  that 
they  had  actually  purchased  any  of  the  land 
that  lay  along  the  course  of  the  navigation,  and 
had  been  used  to  form  the  towing-paths : — Held, 
that,  as  the  acts  mieht  be  carried  into  effect 
without  purchasing,  the  burden  of  proof  lay  on 
the  conservators  to  shew  that  they  had  purchased ; 
and  since  they  had  failed  to  shew  it,  though  they 
were  entitled  to  an  injunction  to  prevent  any 
owner  of  adjoining  land  from  so  usmg  the  tow- 
ing-paths as  to  obstruct  in  any  way  their  free 
use  for  the  purposes  of  the  navigation,  they  were 
not  entitled  to  be  treated  as  owners  of  the  soil  of 
the  towing-paths.  Lee  Navigation  Comervators 
V.  Button,  6  App.  Cas.  686;  51  L.  J.,  Ch.  17; 
46  L.  T.  385  ;  30  W.  R.  233  ;  46  J.  P.  164— 
H.L. 

Liability  for  Damage  eauied  by  Voa-ltepair.] 

— A  corporation  constituted  for  the  puixx)se  of 
the  upper  navigation  of  the  river  Thames  by  the 
Thames  Navigation  Act,  1866  (29  &  30  Vict,  c  89), 
and  under  the  powers  of  that  act,  and  of  the 
previous  statutes  relating  to  the  navigation 
which  had  become  vestS  in  them,  had  con- 
structed bridges  and  other  works,  and  had  ac- 
quired the  right  to  use  the  whole  of  the  towing- 
paths  along  the  river,  and  to  take  toll  for  the 
same.  In  the  exercise  of  such  right  the  corpora- 
tion took  an  aggregate  toll  in  one  sum  for  the 
use  of  the  entire  navigation  and  towing-paths, 
which  included  the  works  it  had  constructed,  as 
well  as  the  natural  soil  which  had  been  worn 
into  the  track  of  a  towing-path.  Part  of  such 
natural  towing-path  got  into  a  dangerous  state 
by  the  action  of  the  water,  and  in  consequence 
thereof  the  horses  of  the  plaintiff,  whilst  using 
it  in  towing  a  barge,  for  which  the  proper  toll 
had  been  paid  to  the  corporation,  fell  into  the 
river  and  were  drowned : — Held,  that  as  the 
corporation  took  one  toll  for  the  nse  of  the  en- 
tire towing-path,  parts  of  which  were  artificial, 
it  mattered  not  that  the  place  where  the  acci- 
dent happened  was  not  artificial,  but  that  it  was 
its  duty  to  take  reasonable  care  that  the  whole 
of  the  towing-path  was  in  such  a  state  as  not  to 
expose  those  using  it  to  undue  danger,  and  that 
for  a  neglect  of  such  duty  the  corporation  was 
responsible  to  the  owner  of  the  horses,  although 
they  were  a  public  body  receiving  their  powers 
for  public  purposes.  Winch  v.  Oofuervutors  qf 
the  River  Tham^,  9  L.  R.,  C.  P.  378  ;  43  L.  J., 
C.  P.  167*;  31  L.  T.  128;  22  W.  R.  879— 
Ex.  Ch. 

Where  it  appeared  that  for  making  the  towing 
path  of  a  canal  the  ownership  of  the  soil 
was  not  necessaiy  for  the  purpose  : — Held,  that 
a  mere  easement  and  not  the  soil  had'bc^ 
acquired  by  the  company.  Badger  v.  South 
Yorkshire  Railtoav  and  River  Bun  Company ^  1 
El.  &  El.  347 ;  28  L.  J.,  Q.  B.  118  ;  5  Jur.,  N.  a 
45y  ;  3  L.  T.  449  ;  9  W.  R.  168— Ex.  Ch, 
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3.  Obstbugtion  OB  Injuby. 
a.  What  Amounta  to,  Ao* 


Weipf.] — A  weir  appurtenant  to  a  fishery, 
obstructing  the  whole  or  part  of  a  navigable 
liver,  is  legal  if  granted  by  the  crown  before 
the  reign  of  Bdw.  1.  William  v.  WUeoXj  8  A. 
h  B.  314  ;  3  N.  &  P.  606  ;  1  W.,  W.  &  H.  477. 

If  the  weir  when  so  first  granted  obstructs 
the  navigation  on  only  a  part  of  the  river,  it 
does  not  become  illegal  by  the  stream  changing 
its  bed,  so  that  the  weir  obstructs  the  only 
navigable  passage  remaining.    lb. 

Where  tlie  crown  had  no  right  to  obstruct  the 
whole  passage  of  a  navigable  river,  it  had  no 
tight  to  erect  a  weir  obstructing  a  part,  except 
subject  to  the  right  of  the  public  ;  and  there- 
fore, in  such  a  case  the  weir  would  become 
illegal  upon  the  rest  of  the  river  being  so  choked 
that  there  could  be  no  passage  elsewhere.    lb. 

The  12  Bdw.  4,  c.  7,  relates  to  navigable  rivers 
only,  and  though  weirs  in  navigable  rivers  are 
ill^^l  unless  they  existed  before  the  time  of 
Bdw.  1,  such  an  easement  may  be  acquired 
in  private  waters  by  grant  from  other  riparian 
owners,  or  by  enjoyment,  or  by  any  means  by 
which  such  rights  may  be  constituted.  Rolle  v. 
Whyte,  3  L.  B.,  Q.  B.  286  ;  37  L.  J.,  Q.  B.  105 ; 
17  L.  T.  660  ;  16  W.  R.  593  ;  8  B.  &  S.  116. 

Loading  Staiths.] — When  on  the  trial  of  an 
indictment  for  a  nuisance  in  a  river,  by  erecting 
staiths  for  loading  ships  with  coal,  the  judge 
left  the  following  points  to  the  jury  : — whether 
they  were  erected  in  a  reasonable  part  of  the 
river;  whether  reasonable  space  was  left  for 
navigation ;  whether  loading  the  vessels  by 
means  of  them  was  a  public  benefit ;  whether 
they  extended  farthe/  than  was  required,  and 
whether  the  public  benefit  produced  was  greater 
than  the  public  injury  sustained :  and  he  pointed 
out  to  the  jury,  among  other  benefits,  that  by 
means  of  the  staiths  the  coals  were  supplied  at 
a  cheaper  rate,  and  in  better  condition  than 
they  otherwise  could  be : — Held,  to  be  a  proper 
direction.  Ilex  v.  Russell,  6  B.  &  C.  566  ;  9  D. 
k  B.  566.    See  also  cases  ante,  col.  519. 

Wharfk  and  Jetties.^ — ^A  wharf -owner  drove 
piles  into  the  bed  of  a  river,  extending  the  wharf 
80  as  to  occupy  three  feet  out  of  a  breadth  of 
about  sixty  feet  available  for  navigation : — 
Held,  that  this  was  such  an  obstruction  as 
would  be  restrained  at  the  suit  of  a  corporation 
empowered  by  act  of  parliament  to  remove 
obstructions.  Att,'Oen.  v.  Terry,  9  L.  R.,  Ch. 
423  ;  30  L.  T.  215  ;  22  W.  R.  395. 

The  plaintiff  and  defendant  were  opposite 
riparian  proprietors  on  the  banks  of  a  navigable 
tidal  river : — Held,  that  the  defendant  could  not, 
for  the  protection  of  his  own  soil  or  otherwise, 
construct  a  jettv  projecting  into  the  bed  of  the 
river,  whereby  the  tidal  water  was  thrown  with 
greater  violence  upon  the  plaintiff's  shore,  and 
the  public  navigation  of  the  river  was  or  might 
be  impeded  ;  and  that  a  suit  by  information  and 
bill  in  equity  to  restrain  the  erection  of  such  a 
jetty  was  properly  instituted.  Att.'Gen,  v. 
Lonsdale  (JSbrQ,  7  L.  R.,  Bq.  377 ;  38  L.  J.,  Ch. 
335 ;  20  L.  T.  64  ;  17  W.  R.  219. 
■  Held,  also,  that  the  fact  of  the  river  trafllc 
having  been  almost  entirely  superseded  by  local 
causes  did  not  affect  the  right  of  the  public  to 
have  the  navigation  conserved.    lb. 


Action  for  navigating  a  vessel  in  the  Thames 
in  so  negligent  and  unskilful  a  manner  that  she 
struck  against  and  damaged  a  wharf  and  jetty. 
A  plea  that  the  wharf  and  jetty  were  constructed 
within  the  flow  of  the  tide,  and  below  low-water 
mark,  and  ol»tructed  part  of  the  bed  and  course 
of  the  river,  which  was  a  public  navigable  river 
and  highway  for  all  the  Queen's  subjects,  with 
vessels,  to  navigate  over  and  along  at  all  times, 
at  their  free  will ;  and  that  the  wharf  and  jetty 
had  been  constructed,  and  wrongfully  obstructed 
the  liege  subjects  from  navigating  in,  over  or 
along  the  part  of  the  bed  and  course  of  the 
river,  with  vessels,  to  the  common  nuisance  of 
the  liege  subjects ;  and  that  they  could  not 
navigate  in,  over  or  along  the  part  of  the  bed 
and  course  of  the  river,  unless  the  wharf  and 
jetty  were  damaged:  that  the  plaintiff  had 
notice  of  the  premises,  and  wilfully  continued 
the  nuisance  :  that  the  defendant  '*  had  occasion 
to  pass  with  the  vessel  over  that  part  of  the  bed 
and  course  of  the  river,  and  in  so  passing  did 
the  damage  mentioned,  and  that  he  navigated 
the  vessel  with  all  the  skill  and  care  which 
would  have  been  due  and  proper  had  not  that 
part  of  the  bed  and  course  of  the  river  been 
obstructed,  and  that  he  did  no  unnecessary 
damage  : " — ^Held,  after  verdict  for  the  defen- 
dant, that  the  plea  was  proved,  though  the 
nuisance  did  not  reach  low-water  mark,  and 
there  was  no  evidence  that  the  plaintiff  con- 
structed the  nuisance,  and  the  defendant  did 
not  disprove  negligence  ;  but  that  the  plea  was 
bad  for  not  alleging  either  a  necessity  to  navi- 
gate the  vessel  over  that  part  of  the  river  where 
the  nuisance  was,  or  that  the  defendant's  right 
course  was  over  that  part  of  the  river,  and  that 
it  would  have  been  inconvenient  and  difficult  to 
have  taken  any  other  course  by  which  the 
nuisance  might  have  been  avoided.  Dimes  v. 
Petley,  15  Q.  B.  276  j  19  L.  J.,  Q.  B.  449 ;  14 
Jur.  1132. 

One  who  erects  or  keeps  erected  on  the  shore  of 
a  navigable  river  between  high  and  low  water- 
mark a  work  for  the  more  convenient  use  of  his 
wharf  adjoining,  which  work,  either  from  its 
original  defective  construction,  or  from  want  of 
repair,  presents  a  dangerous  (hidden)  obstruction 
to  the  navigation,  is  responsible  for  an  injury 
thereby  occasioned  to  a  barge  coming  to  the 
wharf,  without  any  default  on  the  nirt  of  the 
persons  in  charge  of  it.  White  v.  Phillips,  15 
0.  B.,  N.  S.  245  ;  33  L.  J.,  C.  P.  33  ;  10  Jur.,  N. 
8.  425  ;  9  L.  T.  388  ;  12  W.  R.  86. 

— —  Vesself  Moored  to.] — In  a  public  navi- 
gable river  a  decked  barge  or  a  dummy  is  firmly' 
moored  alongside  a  quay,  so  as  to  be  a  private 
nuisance  to  persons  having  a  right  to  land  from 
the  river  on  the  quay  ;  if  it  is  so  fixed  as  not  to 
be  readily  abateable,  any  such  person  may  pass 
over  such  dummy  in  order  to  get  to  the  quay, 
there  being  no  other  route  available,  where  his 
so  passing  over  it  is  not  more  injurious  to  the 
owners  of  it  than  the  removal  would  be ;  and 
especially  if  to  have  removed  it  would  have 
caused  such  person  injurious  delay  in  his  afbirs 
and  business.  Eastern  Counties  Railway'  Vom* 
pany  v.  Dorllng,  5  C.  B.,  N.  S.  821 ;  28  L.  J., 
O.P.  202;  5  Jur.,  N.  S.  869. 

But  he  is  not  entitled  so  to  use  the  barge  as  a 
means  of  passage,  except  in  such  states  of  the  tide 
as,  but  for  the  barge,  would  have  enabled  him  to 
land  directly  on  the  quay,  and  when  the  barge  is 
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therefore  an  obstniction  and  a  nuisanoeto  his  right 
of  way.    lb. 

A.  was  possessed  of  a  wharf,  and  had  a  mast 
projecting  therefrom  over  the  river.  B.  moored 
his  vessel  at  the  adjoining  wharf,  with  her  bow- 
sprit overhanging  the  front  of  A.'s  wharf,  and,  on 
the  falling  of  the  tide,  the  bowsprit  of  B.'s  vessel 
coming  in  contact  with  A.'s  mast,  broke  it: — 
Held,  that  B.  was  not  responsible.  DaUon  v. 
Denton,  1  C.  B.,  N.  S.  672. 

A  riparian  owner  has  a  right  to  moor  a  vessel 
of  ordinary  size  alongside  his  wharf  for  the  par- 
pose  of  loading  or  unloading,  at  reasonable  times 
and  for  a  reasonable  time.  Original  Hartlepool 
Collieries  Company  v.  Gihh,  5  Ch.  D.  713 ;  46 
L.  J.,  Ch.  311 ;  36  L.  T.  433. 

The  court  will  restrain  by  injunction  the 
owner  of  adjoining  premises  from  interfering 
with  the  access  of  sach  vessel,  even  though  the 
vessel  may  overlap  his  own  premises ;  tiiough 
such  vessel  would  not  be  allowed  to  interfere 
with  the  proper  right  of  access  to  the  neighbour- 
ing premises  if  used  as  a  wharf,  nor  to  the  fre« 
entrance  to  or  exit  from  such  premises,  if  used 
as  a  dock,  by  other  vessels.    Ih. 

The  plaintiffs  were  owners  of  a  wharf  125  feet 
long  on  a  navigable  river,  and  of  a  collier  boat 
176  feet  long,  which  stopped  there  at  intervals  of 
time  for  the  purpose  of  unloading,  and  while 
there  necessarily  projected  over  part  of  the  de- 
fendant*s  wharf,  close  to  the  entrance  of  a  dock 
where  he  carried  on  the  business  of  repairing 
ships,  the  wharf  itself  not  being  used.  The 
deiendant  moored  a  raft  of  timber  used  in  his 
business  in  front  of  his  own  wharf,  so  as  to 
interfere  with  the  access  of  the  collier  to  her 
berth : — Held,  that  the  raft  was  an  obstruction 
to  the  navigation ;  and  that  the  collier  had  a 
right  to  come  at  reasonable  times  to,  and  remain 
a  reasonable  time  alongside  of,  the  wharf  of  the 
plaintiffs,  although  she  projected  over  the  de- 
lendant^s  wharf  while  doing  so.    Ih, 

Landing-Stage— Anchor.] — By  a  local  act  a 
local  board  of  health  was  authorized  to  construct 
in  conformity  with  certain  deposited  plans,  *^  and 
upon  the  lands  delineated  upon  the  plans,"  a  pier 
or  landing-stage,  *'  together  with  sucn  other  works 
and  conveniences  in  connexion  therewith  "  as  it 
should  from  time  to  time  think  fit.  Before  the 
landing-stage  was  commenced  plans  of  the  pro- 
posed works  wero  to  be  deposited  at  the  Ad- 
miralty for  approval.  The  local  act  was  to  be 
executed  subject  to  the  powers  and  provisions  of 
the  Public  Health  Act,  1848,  s.  139  of  which 
requires  notice  of  action  ^'  for  anything  done  or 
intended  to  be  done  "  under  the  provisions.  The 
local  board  deposited  plans  (differing  in  extension 
from  the  plans  under  the  act)  which  received  the 
approval  of  the  conservators  of  the  river,  repre- 
senting the  Admiralty,  and  constructed  the 
landing-stage  in  conformity  therewith.  The 
landing-stage  was  a  floating  one,  and  •  was 
moored  by  anchors  lying  in  the  bed  of  the  river. 
The  position  of  the  anchors  was  indicated  by  a 
buoy,  which,  being  carried  down  by  the  tide, 
became  concealed  frora  view.  One  of  the  anchors 
becoming  displaced,  stove  in  and  swamped  a 
vessel  which  was  lawfully  navigating  the  river : 
— ^Held,  first,  that  the  anchor,  although  placed 
where  it  was  for  the  benefit  of  the  public,  was 
an  obstmction  which  the  local  boiud  could  not 
have  created  without  statutory  authority,  and 
was  a  nuisance  to  the  river.    JoLliffe  y.  WaUatey 


Local  Board,  9  L.  R..  C.  P.  62 ;  43  L.  J.,  C.  P, 
41 ;  29  L.  T.  582. 

Held,  secondly,  that  the  local  board  was  guilty 
of  negligence  in  its  management  of  the  buoy,  but 
that  inasmuch  as  the  plans  had  received  the  ap« 
proval  of  the  Admiralty,  such  approval  was  tanta* 
mount  to  the  sanction  of  the  act,  so  as  to  entitle 
the  board  to  the  statutory  notice  of  action.    Ib^ 

Bailway  Embankments.] — ^A  declaration  stated 
that  there  was  a  public  navigable  river,  called 
the  Ouse,  the  waters  of  which  of  right  flowed 
along  the  east  and  west  sides  of  a  certain  island^ 
without  any  obstruction  to  the  navigation 
thereof ;  that  the  plaintiff  was  possessed  d 
barges  navigating  it,  and  along  the  river  to  the 
east  of  the  island ;  yet  the  defendants  wrong- 
fully and  injuriously  put  earth  into  the  bed  of 
the  river  to  the  east  of  the  island,  and  filled  up 
the  ancient  channel,  and  penned  up  the  water,  ana 
prevented  it  from  flowing  in  its  usual  channel, 
whereby  the  plaintiff  was  prevented  from  navi* 
gating  his  barges  in  the  ancient  course.  Plea, 
that  the  defendants  were  a  railway  company  in* 
coiporated  by  an  act  embodying  the  Land  and 
Bail  way  Clauses  Act,  1845.  That  by  the  special 
act  it  was  enacted,  that,  subject  to  the  provisions 
of  that  act  and  of  the  incorporated  acts,  it  should 
be  lawful  for  the  defendants  to  make  and  maintain 
the  railway  in  the  line  and  on  the  land  delineated 
and  described  in  the  plans  and  books  of  reference^ 
That  the  part  of  the  bed  of  the  river  was  in  the 
line  and  among  lands  so  delineated  and  described^ 
whereupon  the  defendants,  for  the  purpose  of  con* 
structing  the  railway  under  the  powers  in  the  acts^ 
entered  on  the  part  of  the  bed  of  the  river,  and 
made  part  of  the  railway  thereon,  and  committed 
the  grievances,  the  same  being  necessary  for  tha- 
making  the  railway.  On  the  trial,  the  allegations 
in  the  plea  were  proved  as  laid ;  but  the  defendants 
gave  no  evidence  of  the  preliminary  steps  having 
been  taken,  which  would  have  been  necessaij 
under  the  acts  if  they  had  sought  to  have  tha 
ownership  of  the  locus  in  quo  vested  in  them  as 
purchasers  under  the  acts : — Held,  first,  that  as 
the  declaration  did  not  claim  for  the  plaintiff  any 
interest  in  the  soil,  but  merely  a  public  right  o£ 
way,  the  question  of  ownership  was  irrelevant,  and 
it  was  not  necessary  for  the  defendants  either  to 
allege  or  prove  that  such  preliminary  steps  had 
been  taken.  Abraham  v.  &reat  Northern  Bail'" 
way  Company,  16  Q.  B.  586  ;  20  L.  J.,  Q.  B.  322  ; 
15  Jnr.  855. 

Held,  secondly,  that  the  first  clause  of  s.  16  o£ 
the  Railway  Clauses  Act  (as  to  works  to  be  exe- 
cuted by  the  company)  empowers  companies  U^ 
execute  such  worls  in  navigable  rivers,  and  is  not^ 
by  the  second  clause  of  that  section,  restricted  to> 
works  in  rivers  not  navieable.    1  b. 

Held,  thirdly,  that  alUiough  the  proviso  at  the 
end  of  s.  16  requires  that,  in  the  exercise  of  the 
powers,  the  company  *^  shall  do  as  little  damage 
as  can  be,"  the  plea,  which  did  not  allege  that 
the  company  had  done  as  little  damage  as  oonld 
be,  was  not  bad  for  that  omission.    lb, 

Sfbet  of  Von-Ufor.] — ^The  defendants  having^ 
erected  on  their  own  premises  a  permanent 
obstmction  to  a  navigable  dnun  leading  from  a 
river  through  their  premises  to  the  pUdntiiV 
dose : — ^Held,  that  an  action  lay  by  the  plaintifb 
notwithstanding  the  portion  of  the  drain,  whidi 
passed  through  their  close,  had  for  sixteen  yeaa 
been  completely  choked  up  with  mud.  Bowerg.w^ 
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HiU,  1  Bing.  N.  C.  549  ;  2  Soott,  535  ;  1  Hodges, 
334. 

Umt— Ib  Derogation  of  Chnuit]— A«  being 
the  owner  of  land  adjoining  a  navigable  lake, 
the  bed  of  which  was  the  soil  and  freehold  of 
the  plaintiff,  granted  to  the  defendants  a  right 
of  way,  and  made  a  pier,  part  of  which  was  npon 
his  own  land,  and  part  upon  the  bed  of  the  lake. 
He  then  leased  the  pier  and  the  land  belonging 
to  him  to  a  steam-boat  company,  who  used  the 
pier  for  the  purpose  of  landing  and  embarking 
passengers.  If  the  pier  had  not  been  built  on 
the  b^  of  the  lake,  they  might  have  brought 
their  steam-boats  su^ciently  near  to  be  able  to 
land  their  passengers  by  means  of  a  temporaiy 
stage  reaching  from  their  boats  to  the  land  so 
leased  to  them,  and  upon  which  part  of  the  pier 
was  built.  The  public  had  a  right  to  navigate 
the  lake,  and  the  plaintiff  had  not  removed  the 
pier,  although  it  had  been  erected  without  his 
consent  and  against  his  wHl : — Held,  tJiat  he 
could  not  maintain  an  action  against  the  de- 
fendants for  using  the  pier  as  above  stated,  inas- 
much as  while  he  allowed  it  to  remain,  it  was 
an  obstruction  to  their  right  to  navigate  the 
lake,  and  to  land  and  embark  their  passen- 
gers at  that  place.  MarsIuUl  v.  Ulleitwater 
Steam  Navigation  Company ^  7  L.  H.,  Q.  B.  166  ; 
41  L.  J.,  Q.  B.  41  ;  25  L.  T.  793  ;  20  W.  R. 
144. 

Liability  of  Oonservators — ^For  not  removing 
Obetraetion.] — The  defendants  were  an  unpaid 
body  of  trustees  created  by  statute  conservators 
of  the  Lee,  an  ancient  and  navigable  river,  and 
were  *^  authorized  and  empower^  from  time  to 
time  at  their  discretion  to  cleanse,  scour,  deepen, 
enlarge,  or  straighten  the  channel  or  course  of 
the  said  river,  and  also  to  set  out,  open,  make 
and  maintain  "  certain  new  cuts,  or  canals  there- 
inafter specified,  to  communicate  with  the  river 
and  to  be  used  for  the  navigation,  "  and  also  to 
remove  all  obstructions  and  impediments  what- 
soever to  the  said  navigation."  The  defendants 
were  also  by  statute  empowered  to  levy  rates  or 
tolls  for  the  use  of  certain  locks  and  artificial 
cuts,  but  were  expressly  forbidden  to  receive  any 
tolls  in  respect  of  such  part  of  the  navigation  as 
was  between  Bow  Creek  and  Old  Ford  Lock, 
which  part  of  the  navigation  was  an  ancient 
highway,  and  was  by  statute  declared  to  be  for 
ever  free  from  tolL  The  plaintiff's  barge,  while 
navigating  a  part  of  the  river  between  Bow 
Creek  and  Old  Ford  Lock,  struck  upon  one  of 
several  submerged  piles  and  was  injured.  The 
plaintifb  having  brought  an  action  for  damages, 
the  jury  found  that  the  piles  were  dangerous ; 
that  the  defendants  ought  to  have  been  aware 
of  the  danger,  and  had  neglected  their  duty : — 
Held,  that  the  action  could  not  be  maintained, 
since  the  defendants  were  unpaid  trustees  ap- 

E minted  for  public  purposes  in  aid  of  the  common 
w  right  of  navigating  an  ancient  highway, 
and  the  duty  of  removing  obstructions  imposed 
by  the  statute  was  discretionary  and  not  com- 
milsory.  Forhe9  v.  Lee  Qmservanoy  Board,  4 
Ex.  D.  116 ;  48  L.  J.,  Kx.  402  ;  27  W.  B.,  688. 

Where  damage  was  caused  to  a  ship  by  strik- 
ing on  a  mud  bank  which  the  defendants,  who 
were  empowered  to  take  toll  for  the  navigation, 
had  neglected  to  remove : — Held,  that  they  were 
liable,  thovgh  the  tolls  were  not  applied  to  the 
use  of  .tbe  company.    Mersey  Doom  v.  6Hbbe, 


1  L.  R.,  H.  L.  98 ;  35  L.  J.,  Ex.  225  ;  12  Jur.,  N. 
S.  571 ;  14  L.  T.  677  ;  14  W.  B.  872. 

By  a  local  act,  persons  were  incorporated  for 
the  purpose  of  improving  the  navigation  of  a 
river ;  and  they  were  empowered  to  take  tolls  in 
respect  of  the  transit  or  conveyance  of  goods 
thereon  : — ^Held,  that  in  the  absence  of  any 
express  enactment  on  the  subject  in  the  act,  the 
duties  of  the  company  were  confined  to  matters 
relating  to  the  navigation,  and  that  they  were 
not  liable  for  the  sewerage  of  the  river,  as  to 
dear  away  weeds,  which,  though  injurious  to  the 
adjoining  lands,  were  no  detriment  to  the  navi» 
gation.  Parrett  Namgation  Company  v,  Ro» 
Hne,  3  Rail  Cas.  383 ;  10  M.  &  W.  593  ;  12 
L«  J.,  £x.  81« 

Abstraetionof  Water.]— A  local  act  em- 


powered certain  persons  to  make  the  river  Rennet 
navigable,  and  to  dig  and  cut  through  the  banks 
of  the  river,  and  to  erect  in  the  river,  and  upon 
the  lands  adjoining,  weirs,  pens,  dams,  &c.,  and 
to  do  all  matters  and  things  necessary  for  making 
and  maintaining  or  improving  the  navigation, 
t^e  undertakers  first  giving  satisfaction  to  the 
owners  of  such  lands,  weirs,  &c,  as  should  be 
digged,  cut  or  removed,  or  otherwise  made  use  of, 
as  the  commissioners  named  for  the  purpose 
should  direct,  in  case  the  undertakers  should  not 
beforehand  have  agreed  with  the  proprietors  of 
such  lands  and  hereditaments  concerning  the 
same.  Commissioners  were  appointed  to  m^iate 
between  the  undertakers  and  the  owners  of  lands 
and  hereditaments  intended  to  be  made  use  of, 
and  to  settle  satisfaction  for  such  portion  of  the 
hinds  as  should  be  cut,  digged,  or  made  use  of ; 
and  a  provision  was  made  for  filling  up  vacancies 
in  the  body  of  the  oommissioners.  If  any  person 
should  sustain  damage  in  his  mills,  by  the  owners 
of  the  navigation  taking  away  or  cUverting  the 
water,  or  any  similar  injury,  the  commissioners 
should,  by  a  jury  empannelled  as  therein  directed, 
assess  such  damage  and  award  compensation  to 
the  party  injured.  The  proprietors  of  the  navi« 
gation  obstructed  the  water  flowing  to  a  mill  by 
the  erection  of  a  dam  under  the  powers  of  the 
act.  All  the  oommissioners  under  the  act  had 
died,  and  there  were  no  commissioners  in  exist* 
ence  by  whom  compensation  could  be  assessed  :>— 
Held,  by  Wightman,  J.,£rle,  J.,  and  Crompton,  J., 
that  the  powers  of  the  proprietors  to  raise  weiis 
for  the  necessary  purposes  of  the  navigation  did 
not  cease  by  reason  of  the  right  of  tbe  mill- 
owner  to  recover  compensation  for  consequential 
damages  through  the  commissioners  being  lost  { 
and,  by  Lord  Campbell,  C.  J.,  that  the  power  to 
raise  the  weir  and  cut  off  the  water  fiovdng  to 
the  mill,  oould  only  be  exercised  during  the  con- 
tinuance of  the  body  of  commissioners,  and  that 
upon  their  extinction  the  extraordinary  powers 
of  the  proprietors  ceased.  ICennet  and  Avoi^ 
Canal  Navigation  v.  Witlieringtonj  18  Q.  B«. 
531  ;  21  L.  J.,  Q.  B.  419. 

An  act  for  making  a  navigable  communication 
for  ships  between  the  city  of  Norwich  and  the 
sea  empowered  a  company  to  erect  a  lock  or  a 
sluice,  with  proper  stop-gates,  to  prevent  the 
waters  of  a  **  broad  "  and  certain  navigable  rivers 
from  flovring  into  a  lake,  and  to  make  an  en* 
trance  cut  from  that  lake  to  the  sea.  S.  8  pro* 
vided,  that  nothing  in  the  act  contained  should 
authorize  or  enable  the  company  to  divert  or 
abstract  any  of  the  v^aters  of  the  broad  or  rivers 
for  any  purpose  whatsoever,  except  for  the  pur* 
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poee  of  supplying  certain  intended  cnts  with 
water,  and  for  the  purposes  of  locUng  ships  or 
vessels  from  or  into  the  lake.  This  entrance  cut 
from  the  lake  into  the  sea  was  constructed  under 
the  act,  and  the  level  of  the  water  in  the  lake 
was  kept  lower  than  the  level  of  the  broad  and 
rivers.  The  lock  was  made  with  proper  gates  in 
pursuance  of  the  act.  By  several  acts  the  lock 
and  works  became  vested  in  the  Norfolk  Bail- 
way  Company ;  it  was  provided  that  **  the 
Eastern  Counties  Bailway  Company  should  have, 
as  between  themselves  and  the  other  company 
(but  subject  to  sach  division  and  apportionment 
of  gross  receipts  as  is  therein  mentioned),  the 
exclusive  possession,  use,  enjoyment  and  receipt 
of  all  the  property,  rights,  &c.,  of  the  works  in 
the  same  manner  as  the  Norfolk  Bailway  Com- 
pany have  become  entitled  to  the  same,  under 
or  by  virtue  of  the  respective  acts  or  otherwise ; 
that  the  Eastern  Counties  Company  should  at 
all  times  repair  and  keep  up  the  works  with  the 
appurtenances;"  and  that  the  poweis  of  the 
Norfolk  Bailway  Company  should  be  exercised 
by  the  Eastern  Counties  Company.  By  17  &  18 
Vict.  c.  ccxx.  s.  2,  the  agreement  was  confirmed, 
and  by  s.  11,  the  Eastern  Counties  Company  was 
to  use,  work,  regulate  and  manage  the  five 
undertakings  (in  the  act  mentioned)  as  if  they 
were  one  undertaking.  By  s.  12,  the  powers 
granted  to  the  companies,  by  virtue  of  the  recited 
acts,  or  any  of  them,  with  respect  to  the  user, 
working,  regulation  and  management  of  their 
respective  tsjXwajSj  works  and  undertakings, 
were  to  be  exercised  and  enjoyed  by  the  Eastern 
Counties  Bailway  Company,  under  the  same 
regulations  and  restrictions  as  were,  by  the 
recited  acts  relating  to  that  company,  imposed 
on  that  company.  After  the  making  of  the 
agreement,  the  Eastern  Counties  Bailway  Com- 
pany entered  into  possession  of  the  lock  and 
works,  and  the  Norfolk  Bailway  Company  was 
not  in  possession.  At  the  time  of  making  the 
agreement,  the  lock  had  been  allowed  to  become 
out  of  repair,  and  such  want  of  repair  continued 
after  the  lock  and  works  came  into  the  possession 
of  the  Eastern  Counties  Bailway  Company,  and 
during  all  that  time  large  quantities  of  water 
e8(»p^  from  the  broad  and  rivers  into  the  lake  : 
' — Held,  first,  that  such  water  was  diverted  or 
abstracted  contraiy  to  the  prohibition  in  the 
first-mentioned  act.  Pretton  v.  Norfolk  Jlail- 
toay  CompaTMff  2  H.  &  N.  735. 

Held,  secondly,  that  the  Norfolk  Bailway 
Company  was  not  responsible  for  the  diversion 
or  abstraction  of  the  waters  subsequent  to  the 
making  of  the  agreement,  and  the  passing  of 
17  &  18  Vict.  c.  ccxx.,  while  the  lock  and  works 
were  in  the  possession  of  the  Eastern  Counties 
Bailway  Company.    lb, 

Escape  of  Water.  ]~By  a  local  act  of  1859, 

B.  7,  the  corporation  of  York  was  authorized  to 
abandon  the  navigation  of  the  river  Foss,  which 
they  had  previously  purchased,  to  alter  the 
channel,  and  to  remove  locks  or  works  con- 
nected with  the  navigation ;  but  before  removing 
any  locks  the  corporation  was  to  make  due  pro- 
visions for  the  escape  or  disposal  of  the  water 
held  up  by  such  locks  or  theretofore  accustomed 
to  flow  along  or  into  the  channel  of  the  navi- 
gation, so  as  to  prevent  the  same  from  overflow- 
ing or  otherwise  damaging  the  adjacent  lands. 
By  s.  19,  the  corporation  at  their  own  expense 
was  to  make,  and  for  the  period  of  five  years 


maintain,  such  arches,  drains  and  passages  as 
should  in  consequence  of  any  alteration  of  the 
navigation  be  necessary  and  sufficient  to  convey 
the  water  from  the  lands  adjoining  the  naviga- 
tion into  the  river.  The  corporation  abandoned 
the  navigation  and  made  alterations,  the  effect 
of  which  was  that,  if  the  channel  remained  in 
the  state  it  then  was,  due  provision  was  made  for 
the  escape  of  the  water.  They,  however,  took  no 
measures  to  prevent  the  navigation  &om  be- 
coming silted  up  and  choked  with  weeds,  and 
in  consequence  the  land  adjoining  the  river 
about  a  mile  above  the  alterations  was  flooded 
during  an  extraordinary  rainfall^  and  the  grass 
was  damaged : — Held,  that  the  corporation  was 
not  responsible  for  this  damage.  Hoagson  v.  Torh 
(Mayor),  28  L.  T.  836. 

Abftraetioii  by  PenKma  not  Bipaxiaa  Ownon.] 

— By  a  statute  a  company  was  incorporated  and 
empowered  to  do  all  things  necessary  to  make 
the  river  Medway  navigable ;  and  the  river  or 
streams  so  to  be  made  navigable,  and  all  lands, 
tenements,  and  hereditaments  to  be  by  them 
made  use  of  for  the  benefit  of  the  navigation, 
were  thereby  vested  in  the  company : — Held, 
that  the  statute  conferred  on  the  company  such 
an  interest  in  the  whole  of  the  water  of  the 
river  and  streams,  for  the  purposes  of  the  navi- 
gation, as  to  entitle  them  to  sue  persons  ab- 
stracting part  thereof,  such  persons  not  being 
riparian  proprietors,  and  applying  it  to  purposes 
more  extensively  than  the  rights  of  riparian 
proprietors  cover ;  and  that  the  company  might 
sue  independently  of  any  question  of  actual 
damage  to  the  navigation  by  reason  of  such 
abstraction.  Medway  Navigation  Company  v. 
Bomney  (Earl),  9  C.  B.,  N.  S.  675  ;  30  L.  J., 
C.  P.  236  ;  7  Jur.,  N.  S.  846  ;  9  W.  B.  482. 

Bight  to  Soil  of  Bivor— TrespaM.]— By  16  & 

17  Car.  2,  c.  12,  certain  persons  were  authorized 
to  make  navigable  the  river  Itchin  and  certain 
other  rivers,  and  to  cut,  dig  and  make  new 
channels,  and  to  deepen  or  widen  the  river, 
channels,  &c,  and  to  do  all  that  might  be  fit  for 
navigation,  and  to  build  locks,  &c.,  upon  any 
of  the  lands  adjoining  the  rivers,  and  to  make 
towing-paths ;  and  it  was  expressly  provided 
that  the  undertakers  should  not  make  any 
trench,  river  or  watercourse,  or  use  the  locks, 
upon  the  land  of  any  person,  until  a  full  agree- 
ment with  and  satisfaction  to  the  owners  of  the 
land  had  been  made  by  the  commissioners  ap- 
pointed by  the  act,  or  by  the  persons  authorized 
to  make  the  navigation,  nor  until  satisfaction 
should  be  paid  to  the  owners  of  the  lands, 
according  to  the  determination  of  the  commis- 
sioners, or  by  agreement,  by  the  undertakers  of 
the  navigation.  By  a  subsequent  clause,  the 
commissioners  were  to  determine  what  satdsfac- 
tion  any  person  should  have  in  respect  of  any 
prejudice,  loss  or  damage  sustained  for  such 
proportion  of  his  lands  next  adjoining  to  the 
navigation  as  should  be  made  use  of  for  the 
purposes  of  the  act,  in  case  the  undertakers  of 
the  navigation  should  not  have  agreed  before- 
hand, and  satisfied  the  party  so  damnified.  Bnt 
the  act  contained  no  clause  giving  the  under- 
takers any  power  to  purchase  lands,  nor  did  it 
recognize  in  them  any  right  of  soil  in  the  beds 
or  banks  of  the  rivers  intended  to  be  made 
navigable.  Where  a  river,  mentioned  in  the 
act,  was  made  navigable  by  certain  undertakers 
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in  1702,  and  their  snocessors  exercised  for  a 
long  series  of  years  Tarioos  acts  of  ownership 
and  enjoyment  of  the  banks,  by  catting  bashes, 
fcc.,  and  had  (granted  a  lease  of  hatches  and 
sloices,  made  in  one  of  the  banks,  to  an  occapier 
of  land  adjoining  thereto,  for  the  parpose  of 
irrigation,  and  there  was  no  proof  of  any  agree- 
ment between  the  undertaken  and  the  original 
proprietors  of  the  land  for  the  purchase  of  the 
soil  of  the  bank  : — Held,  that  by  virtue  of  the 
provisions  of  this  act,  the  proprietors  of  the 
navigation  did  not  necessarily  acquire  such  an 
interest  in  the  soil  in  a  bank  adjoining  to,  and 
formed  out  of  the  earth  excavated  from  a  new 
channel  made  for  the  first  time  under  the  act, 
as  would  enable  them  to  maintain  trespass ;  and 
that  such  an  agreement  could  not  be  presumed 
from  these  acts  of  ownership  and  enjoyment, 
when  opposed  to  similar  acts  exercised  by  the 
occupier  of  the  adjoining  land,  and  Uiat  the  act 
affoided  strong  evidence  agfunst  such  presump- 
tion, ffollis  V.  Gold/inch,  2  D.  &  R.  316  ;  1  B. 
&  C.  205. 

Preyenting  Obstmotion.] — By  a  public  act 
passed  in  the  reign  of  Henry  8,  the  corporation 
of  the  city  of  Exeter  was  empowered  to  remove 
obstructions  to  the  navigation  of  the  river  Exe, 
paying  compensation  to  the  owners  of  the  soil, 
where  the  obstructions  were  situated : — Held, 
first,  that  this  act  did  not  confer  the  conservancy 
ot  tiie  river  on  the  corporation.  Exeter  QCor- 
jforation')  v.  J)efyon  QEdrt),  10  L.  R.,  Eq.  232  ; 
18  W.  R.  879. 

Held,  secondly,  that  it  did  not  entitle  the 
corporation  to  file  a  biU  in  equity  to  restrain 
the  erection  of  a  pier  in  the  river.    lb. 

Held,  thirdly,  that  it  did  not  confer  any 
right  or  privilege  on  the  corporation  within  the 
General  Pier  and  Harbour  Act,  1861,  s.  14,  so 
as  to  prevent  the  erection  of  a  pier  in  the  river 
without  their  consent  being  obtained.    lb. 

Sunk  Toiiels  —  liability  of  Owner.]— The 
owner  of  a  vessel  sunk  in  a  navigable  river  is 
Ibound  to  place  a  buoy  over  the  wiick,  and  it  is 
not  enough  to  station  a  watchman  near  the  spot 
to  point  out  the  danger.  Harmond  y.  Pearson, 
1  Gamp.  516. 

Where  a  vessel  is  sunk  by  accident,  and  with- 
out any  default  in  the  owner  or  his  servant,  in  a 
navigable  river,  and  remains  there  under  water, 
no  duty  is  ordinarily  cast  upon  the  owner  to  use 
any  precaution  by  placing  a  buoy  or  otherwise 
to  prevent  other  vessels  from  striking  against  it. 
Brown  v.  Mallett,  5  0.  B.  599 ;  17  L.  J.,  C.  P. 
527  ;  12  Jur.  204. 

Where  a  vessel  is  sunk  by  unavoidable  accident 
in  a  public  navigable  river,  whether  in  the  usual 
-track  of  navigation  or  not,  it  is  the  duty  of  the 
owner,  so  long  as  he  continues  to  have  the  pos- 
session and  control  of  the  vessel,  to  take  due  pre- 
caution to  prevent  injury  to  other  vessels  by  their 
striking  against  it,  and  this  obligation  may  be 
transferred  with  the  transfer  of  the  possession 
and  control  to  another  person,  and  on  the  aban- 
donment of  the  possession  and  control  the  obli- 
gition  ceases.  White  v.  Crisp,  10  Ex.  312  ;  2  C. 
.R.  1215  ;  23  L.  J.,  Ex.  317. 

An  indictment  does  not  lie  against  the  owner 
of  a  vessel,  sunk  by  accident  or  misfortune  in  a 
navigable  river,  for  not  removing  it.  Rvx  v. 
Watts,  2  Esp.  675. 

4>7iter»— Penoni  Bamaging  in  Vayigation.] 


— If  property  (as  oysters)  is  placed  in  the 
channel  of  a  public  navigable  river,  so  as  to 
create  a  public  nuisance,  a  person  navigating  is 
not  justihed  in  damaging  such  property,  by  run- 
ning his  vessel  against  it,  if  he  has  room  to  pass 
without  so  doing ;  for  an  individual  cannot  abate 
a  nuisance  If  he  is  not  otherwise  injured  by  it  than 
asoneof  the  public.  Colchester  QMayor)  v.  BrooTte, 
7  Q.  B.  339  ;  15  L.  J.,  Q.  B.  59  ;  9  Jur.  1090. 

b.  Aotlomi  fbr* 

Pleading.} — ^Where  a  plaintiff  declared  that  he 
was  navigatmg  his  barges  laden  with  goods  along 
a  public  navigable  creek,  and  that  the  def enduit 
wrongfully  moored  a  barge  across,  and  kept  the 
same  so  moored  thence  hitherto,  and  thereby  ob- 
structed the  public  navigable  creek,  aiid  pre- 
vented the  plaintiff  from  navigating  his  barges 
so  laden  ;  per  quod  he  was  obliged  to  convey  his 
goods  a  great  distance  over  land,  and  was  put  to 
trouble  and  expense  in  the  carriage  of  his  goods 
over  land  : — Held,  that  this  was  such  a  special 
damage  for  which  an  action  upon  the  case  would 
lie.    Rose  v.  Miles,  4  M.  &  S.  101. 

A  count  stating  that  the  plaintiff  was  possessed 
of  a  messuage  abutting  on  a  public  navigable 
river,  and  by  reason  thereof  was  accustomed,  and 
of  right  entitled,  to  have  free  use  and  navigation 
of  the  river,  for  the  purpose  of  passing  in  boats 
and  conveying  goods  to  the  messuage,  and  con- 
venient access  to  the  messuage  from  the  river, 
but  that  the  defendant  fixed  barges,  planks  and 
logs  of  wood,  in  that  part  of  the  river  near  the 
messuage,  and  kept  and  continued  the  same,  and 
thereby  hindered  the  plaintiff  from  having  the 
free  use  of  the  river,  and  passing  in  boats  and 
conveying  goods  to  and  from  the  messuage,  and 
he  was  thereby  put  to  expense  in  endeavouring 
to  remove  the  obstructions,  and  was  obliged  to 
convey  the  goods  in  a  longer  and  more  inconve- 
nient route,  is  good,  as  sufficiently  shewing  a 
particular  injury  to  the  individual.  Dohson  v, 
Blaehmore,  9  Q.  B.  991 ;'  16  L.  J.,  Q.  B.  233  ;  II 
Jur.  556  ;  S.  P,,  Rose  v.  Oroves,  5  M.  &  G.  613  ; 
6  Scott,  N.  R.  646  ;  1  D.  &  L.  61 ;  12  L.  J.,  C.  P. 
251  ;  7  Jur.  951. 


Allegation  of  Baty  in  Befendaats.]— A 


declaration  stating  that  the  defendants  were  pos* 
sessed  of  a  mooring  anchor,  which  was  kept  by 
them  fixed  in  a  known  part  of  a  navigable  river, 
covered  by  ordinary  tides  ;  that  the  anchor  had 
become  removed  into  and  remained  in  another 
part  of  the  river  covered  by  ordinary  tides  not 
indicated  ;  whereof  the  defendants  had  notice  ; 
and  although  they  bad  the  means  and  power  of  re- 
fixing  and  securing  the  anchor  and  indicating  it, 
they  neglected  so  to  do  ;  whereby  the  plaintiff^s 
vessel,  whilst  sailing  in  a  part  of  the  river  ordi- 
narily used  by  ships,  ran  foul  of  and  struck 
against  the  anchor,  and  was  thereby  damaged,  is 
bad,  for  not  shewing  that  the  defendants  were 
privy  to  the  removal  of  the  anchor,  or  that  it  was 
their  duty  to  refix  it  and  indicate  it.  Hancock 
V.  York,  Newcastle  and  Berwick  Railway  Com- 
pany, 10  C.  B.  348. 

A  declaration  alleged  that  the  defendant  was 
possessed  of  a  wharf  for  loading  and  unloading 
vessels  on  the  banks  of  the  river  Thames,  near 
to  which  wharf  there  was  certain  wood  work, 
placed  by  the  defendant  at  the  bottom  of  the 
river,  over  which  wood  work,  at  certain  states  of 
the  tide,  a  ship  would  float,  but  at  others  would 
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not ;  that  tb^  plaintiff  was  possessed  of  a  ship, 
which  was,  by  sufferance  and  permission  of  the 
defendant,  at  and  alongside  the  wharf,  for  reward 
in  that  behalf  to  the  defendant ;  and  that  the 
defendant  had  the  management  and  control  of 
the  whaif ,  and  the  mooring  and  stationing  of 
ships  at  and  near  the  same,  while  such  ships  were 
at  the  wharf  for  the  purpose  of  using  the  same. 
Breach,  that  the  defendant  so  unskilfully  and 
negligently  moored  and  stationed  the  plaintiff's 
ship  in  that  pai't  of  the  river,  over  the  wood 
work,  that  it  was  greatly  injured  : — Held,  that 
the  declaration  sufficiently  alleged  a  duty,  on  the 
part  of  the  defendant,  to  moor  and  station  the 
plaintiff^s  ship  safely,  and  that  the  breach  was 
well  stated.  Curling  v.  Wood  (/»  error^  16  M. 
&  W.  628 ;  17  L.  J.,  Ex.  301  ;  12  Jur.  1055— 
Eic  Ch. 

o.  Indiotmentfl  for. 

Remedy  by  Statute.]— The  19  Geo.  2,  c.  22,  s. 
1,  which  imposed  a, penalty  for  the  offence  of 
throwing  ballast  into  navigable  rivers,  is  repealed 
impliedly  by  54  Geo.  3,  c.  159,  s.  11,  which 
provides  a  different  punishment  for  the  same 
offence,  and  prescribes  a  different  mode  of  pro- 
cedure. MUcJufll  v.  Bromn,  1  El.  &  El.  267  ;  28 
L.  J.,  M.  C.  63  ;  5  Jur.,  N.  S.  707. 

Penoni  Liable  —  Biversion  of  Water  for 
private  Proteetion.] — On  indictment  for  nui- 
sance to  a  canal  established  by  act  of  parliament, 
it  appeared  that  the  canal  was  earned  across  a 
river  and  the  adjoining  valley  by  means  of  an 
aqueduct  and  embankment,  in  which  were 
several  arches  and  culverts :  that  a  brook  fell 
into  the  river  above  its  point  of  intersection 
with  the  canal ;  and  that  in  times  of  flood  the 
water  which  was  then  penned  back  into  the 
brook  overflowed  its  banxs,  and  was  carried  by 
the  natural  level' of  the  country  to  the  arches, 
and  through  them  to  the  river,  doing  how- 
ever much  mischief  to  the  lands  over  which 
it  passed :  that  except  for  the  nuisance  after 
mentioned,  the  aqueduct  would  be  sufficiently 
wide  for  the  passage  of  the  river  at  all  times, 
but  those  of  high  flood,  notwithstanding  the 
improved  drainage  of  the  country  which  had 
increased  the  body  of  water :  that  the  occupiers 
of  lands  adjoining  the  river  and  brook  had,  for 
the  protection  of  their  lands,  subsequently  to  the 
making  of  the  canal,  aqueduct,  and  embank- 
ment, erected  or  heightened  artificial  banks 
called  fenders  on  their  properties,  so  as  to  pre- 
vent the  flood- water  from  escaping  as  above 
mentioned  ;  and  that  the  water  had  consequently 
in  time  of  flood  come  down  in  so  large  a  body 
against  the  aqueduct  and  canal  banks  as  to 
endanger  them  and  obstruct  the  navigation ; 
that  the  fenders  were  not  unnecessarily  high,  and 
that  if  they  were  reduced  many  hundred  acres 
of  land  would  again  be  exposed  to  inundation  : 
— ^Held,  that  the  occupiers  were  not  justified  in 
altering  for  their  own  benefit  the  course  in 
which  the  flood-water  had  been  aocustomed  to 
run,  and  consequently  they  were  indictable. 
Rex  V.  Trafford,  1  B.  &  Ad.  874.  See  8,  C:  (in 
error),  1  M.  &  Scott,  401 ;  2  C.  &  J.  265 ;  8  Bine. 
204. 

:.  -^^—  Xreetion  of  BnildiJige  or  Worke] — The 
erection  of  any  building  in  a  port  or  a  navigable 
river,  wiuch  of  itself  is  such  a  hindrance  to  the 


navigation  as  to  amount  to  a  nuisance,  is  an 
indictable  misdemeanor,  although  sudi  building 
is  productive  of  coUatml  benefit,  snificient,  in 
the  opinion  of  the  jury,  to  counterbalance  the 
injury  done  to  the  navigation.  Bex  v.  Wardf  6 
N.  &  M.  38  ;  4  A.  &  E.  384  ;  1  H.  ^c  W.  703. 

The  defendants,  who  were  the  owners  of  the 
soil  adjoining  a  harbour,  were  indicted  for  a 
nuisance  in  erecting  planks  in  it ;  a  special  ver- 
dict was  found,  but  it  did  not  distinctly  i^pear 
by  the  verdict  whether  the  erection  was  in  the 
harbour  or  not.  The  verdict  found,  that  by  the 
defendants'  works,  the  harbour  was  in  aome 
extreme  cases  rendered  less  secure.  Assaming- 
the  erection  to  have  been  in  the  harboni:— 
Held,  that  consequences  so  slight,  resulting 
from  the  acts  of  the  defendants,  did  not  amount 
to  a  nuisance.  Hex  v.  Tindallj  1  N.  &  P,  719  ;  6 
A.  &  E.  143. 

On  an  indictment  for  a  nuisance,  it  was  proved 
that  the  wharf  (the  nqisance  complained  of)  waa 
erected  over  a  part  of  the  river,  between  high 
and  low  water-mark,  where  boats  were  used 
before  to  pass.  And,  for  the  defendant,  it  waa 
shewn  that  the  wharf  was  a  convenience  to  the 
public,  inasmuch  as  boats  of  heavy  burden  could 
come  to  unlade  at  the  wharf,  which,  before  the 
building  of  the  wharf,  anchored  in  the  middle  of 
the  river ;  and  that  the  channel  of  the  river  waa 
by  this  convenience  kept  dear  : — Held,  that  the 
question  for  the  jury  was,  whether  the  wharf 
occasioned  any  hindrance  to  the  navigation  of 
the  river  by  vessels  of  any  description,  and  not 
whether  the  erection  of  the  wharf  had  caused  a 
benefit  to  the  navigation  in  general,  JRe-^,  v«. 
Randall,  Car.  &  M.  496. 

By  a  statute  reciting  that  the  river  Witham 
was  formerly  navigable  for  lighters,  boats,  &c.^ 
fi'om  Lincoln  to  the  sea,  and  that,  by  sand  and 
silt  brought  in  by  the  tide,  the  outfall  had  been 
greatly  obstructed,  and  was  in  a  great  measure 
stopped  up,  whereby  trade  and  commerce  had 
decayed,  powers  were  given  to  comnussioners  for 
the  puipose  of  restoring  the  navigation ;  and 
they  were  authorized,  in  order  for  Bbe  carrying 
on  and  effecting  the  navigation,  to  make  a  new 
cut  through  lands  adjoining  the  river  (not 
vested  in  the  commissioners),  and  the  navigation 
so  made  was  to  be  open  to  all  subjects  of  the  realm 
paying  tolls.  The  commissioners  were  also  em«> 
powered,  under  certain  regulations,  to  build 
bridges.  The  cut  was  made,  and  a  more  direct 
channel  thereby  created,  through  which  the 
waters  of  the  Witham  passed  to  the  sea.  A 
company  in  whom  the  powers  of  the  commia- 
sioners  afterwards  became  vested  by  statute, 
built  a  bridge  not  according  to  the  regulationsy. 
and  occupying  to  some  extent  the  b^  of  the 
new  cut.  On  an  indictment  against  them  for  a 
nuisance  to  the  river  as  a  public  highway,  the 
jury  found  specially  that  the  company  was  gTuItj 
of  building  the  bridge,  but  that  it  did  not  ob*- 
struct  the  navigation: — Held,  first,  that  the  aui, 
was  a  public  navigable  river,  the  obstruction  of 
which  was  an  indictable  offence.  Reg,  v.  JBetts,. 
16  Q.  B.  1022;  4  Cox,  0.  C.  211  :  19  L.  J.,  Q.  B, 
501. 

Held,  secondly,  that  building  a  bridge  partlf 
in  the  bed  of  a  navigable  river  is  not  necessarily 
a  nuisance ;  that  the  question,  whether  in  fact  it 
is  so  or  not  in  a  particular  instance,  is  for  a  juxjr  r 
and  that  the  verdict  negativing  actual  obetmctkOfi 
was  in  effect  an  acquittal.    lb. 

The  judge,  on  a  trial  of  an  indictment  for 
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obfitrncting  the  navigation  of  the  Menai  Straits 
by  erecting  a  wall,  asked  the  jury  whether  they 
thought  the  erection  proved  "a  material  nui- 
sance," in  which  case  tney  were  to  find  a  verdict 
of  guilty ;  but  told  them  that  if  they  thought 
the  nuisance  was  so  slight,  rare,  and  uncertain, 
that  the  defendant  ought  not  to  be  made  crimi- 
nally liable  for  it,  they  were  to  acquit  him  ;  and 
on  the  jury  saying  that  they  considered  the 
erection,  "although  a  nuisance,  was  not  suffi- 
ciently so  as  to  render  the  defendant  criminally 
liable,"  he  directed  an  acquittal : — Held,  per 
Coleridge  and  Crompton,  J  J.,  and  semble,  per 
Lord  Ganu>bell,  C.  J.,  that  the  charge  was  to  be 
nnderstood  as  meaning,  not  that  a  party  may 
legally  commit  a  small  nuisance,  but  that  an 
obstruction  might  be  so  insignificant  as  not  to 
constitute  a  nuisance :  and  that  the  jury  must  be 
understood  as  finding  that  the  obstruction  in 
question  was  so  insignificant,  and  that  therefore 
there  was  not  a  misdirection  warranting  a  new 
trial.  Beg,  v.  Rtasel,  3  EL  «:  Bl.  942  ;  23  L.  J., 
M.  0. 173  ;  18  Jur.  1022. 

AtU  of  Woiftmaa.] — ^The  workmen  of  a 

eoUiery  owner,  in  workin];  the  colliery,  stacked 
the  refuse  in  such  a  manner  that  it  fell  into  a 
navigable  river,  and  caused  an  obstruction  there- 
in. The  owner  was  indicted  for  a  nuisance  in 
•causing  such  obstruction* — Held,  that  not  having 
-personally  superintended  the  works,  and  having 
'given  express  orders  to  the  workmen  that  the 
refuse  should  be  deposited  in  a  particular  place 
where  it  would  not  do  any  harm,  and  should  not 
be  thrown  into  the  river,  did  not  relieve  him  from 
liability  upon  the  Indictment.  Beg,  v.  Stephen*, 
1  L.  R.,  Q.  B.  702  ;  36  L.  J.,  Q.  B.  261 ;  12  Jur., 
N.  S.  961  ;  14  L.  T.  693  ;  14  W.  R.  859  ;  7  B.  & 
'S.  710. 

AeeUental  Sinkiiig  of  TeiMl.]— An  in- 

dictment  does  not  lie  against  the  owner  of  a 
vessel,  sunk  by  accident  or  misfortune  in  a  navi- 
gable river,  for  not  removing  it.    Bex  v.  WatUy 
-2Esp.  675. 

III.  CANAL  AND  NAVIGATION  COMPANIES. 
1.  Reoulation  of  Companies. 

a.  Shares. 

Vatvre  of  Property.] — Shares  In  canal  com- 
panies are  pure  personalty.  Edtcards  v.  Hall^ 
6  De  O.,  M.  &  G.  74 ;  26  L.  J.,  Ch.  82  ;  1  Jur., 
N.  S.  1189. 
A  canal  leas  made  under  the  authority  of  an 
.  act ;  the  lands  for  that  purpose  were  purohased 
and  vested  in  a  corporation,  but  the  shares 
therein  were  to  be  deemed  personal  estate,  and 
transmissible  as  such,  and  were  to  be  conveyed 
by  bargain  and  sale  : — ^Held,  that  the  shares  did 
not  bear  the  character  of  realty,  so  as  to  make  a 
bequest  of  them  specific.  Bobi7uon  v.  AddUon, 
2  Beav.  615. 

LlaUlity  of  Oomftrnj  in  xwpeet  of.]— A  man- 
damns  wiU  lie  against  a  company  of  proprietors 
of  a  canal  navigation  and  their  clerk,  to  compel 
them  to  make  an  entry  of  the  probate  of  a  de- 
ceased proprietor,  and  to  register  the  name  and 
place  of  abode  of  his  executrix  as  the  proprietor 
of  one  share  in  the  profits  of  the  navigation, ' 
belonging  to  the  deceased  at  the  time  of  his  ! 
death.    ITome,  Ex  parte,  7  B.  &  C.  632  ;  8,  C, 


nom.  Rem  v.  Woreetter  Canal  Company^  1  M.  & 
R.  529. 

By  a  navigation  act  it  was  enacted,  that  on  a 
cert^n  day  the  first  general  meeting  of  the  pro- 
prietors should  be  held,  at  which  the  company 
should  execute  a  deed  under  their  common  seal 
for  each  distinct  share,  **  which  deed  should 
respectively  vest  a  certain  share  in  each  pro* 
prietor;"  the  plaintiff  declared  in  an  action 
against  the  defendant,  for  not  completing  a  con- 
tract for  the  purchase  of  some  shares,  averring, 
that,  on  a  day  prior  to  the  first  general  meeting, 
he  was  lawfully  entitled  to  so  many  shares : — 
Held,  that  this  was  a  material  averment,  and 
the  ground  of  a  nonsuit,  as  it  could  not  be 
prov^  ;  though  there  was  another  clause  in  the 
act,  by  which  certain  persons  by  name  (of  whom 
the  plaintiff  was  one)  were  made  a  corporation 
for  the  purposes  of  the  act ;  and  the  money  to 
be  subscribed  was  to  be  divided  into  so  many 
equal  shares,  '*  which  were  thereby  vested  in  the 
person  so  subscribing,"  &c.  Latham  v.  Barber, 
6  T.  R.  67. 

b.  Accoiinta. 

Authority   to   Xxoeute   neoesoary   Works — 
Passing  of  Aoooitnts  hy  Sossions.] — By  an  act 
for  making  and  maintaining  a  canal,  power  was 
given  to  the  canal  company  to  m^e  all  such 
works  as  they  should  think  necessary  and  proper 
for  effecting,  completing,  maintaining,  improving, 
and  using  the  canal,  and  other  won^  ;  and  the 
company  was  required  to  lay  before  the  sessions 
an  account  of  the  sums  expended  In  making 
and  completing  the  canal,  up  to  the  time  of  its 
completion ;  and  after  that,  an  annual  account 
of  the  rates  collected,  and.  of  the  charges  and 
expenses  of  supporting,  maintaining,  and  using 
the  navigation  and  its  works ;  and  the  sessions 
were  authorized,  in  case  it  appeared  to  them 
that  the  clear  profits  exceeded  the  per-centage 
limited  by  the  act  on  the  sums  mentioned  in 
the  first  account  to  have  been  expended  by  the 
company  (i.e.,  in  making  and  completing  the 
canal  and  its  works),  to  reduce  the  canal  rates : — 
Held,  that  the  sessions,  even  after  the  period 
fixed  for  the  completion  of  the  canal,  ana  after 
the  first  account  delivered  of  the  capital  ex- 
pended in  the  undertaking,  and  on  which  the 
dividends  were  to  be  calculated,  were  not  autho- 
rized to  reject  charges  and  expenses,  stated  in 
the  annual  account  of  disbursements,  for  new 
works,  such  as  a  reservoir  and  a  steam-engine, 
which    the   company   deemed   necessary,    and 
proved  to  have  been  erected  for  the  support 
and  improvement  of  the  original  line  of  canal, 
and  for  the  better  suppMng  it  with  water  in 
diy  seasons.     Rex   v.   Glamorganshire   Canal 
Compaiiy,  12  East,  157. 

By  an  act,  a  company  of  proprietors  was 
authorized  to  make  the  canal,  and  to  do  all 
other  acts  which  they  might  think  necessary 
and  convenient  for  the  making,  improving,  and 
using  the  canal ;  and  the  profit  of  tne  company 
on  the  money  expended  in  making  .and  com- 
pleting the  navigation  was  not  to  exceed  82.  per 
cent,  per  annum  :  and  in  order  to  ascertain  the 
clear  amount  of  the  profits  of  the  navigation, 
the  company  was  required  to  keep  an  account 
of  the  money  laid  out  in  making  the  canal,  and 
of  all  charges  incurred  before  the  canal  was 
completed,  and  also  to  make  out  an  annual 
account,  balanced  to  the  29th  of  September,  of 
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the  rates  and  of  the  charges  attending  the 
supporting,  maintaining,  and  using  the  said 
navigation ;  and  these  accounts  were  to  be  laid 
i>efore  the  justices  at  quarter  sessions,  and  they 
were  to  reduce  the  rates  whenever  the  clear  pro- 
tits  of  the  navigation  exceeded  SI.  per  cent,  upon 
the  money  laid  out : — Held,  that  the  company 
was  authorized  to  widen  and  deepen  the  canal, 
after  it  had  been  once  completed  (that  being 
beneficial  to  the  public),  and  that  the  charge  of 
such  widening  and  deepening  was  a  charge 
attending  the  using  of  the  canal.  Hex  v.  Glamor* 
tjamhire  (Justice^,  7  B.  ft  C.  722. 

Bight  to   Adjourn   Coniideration.J  —  By   an 

act  for  making  the  river  Tone  navigable,  con- 
servators were  appointed,  and  it  was  enacted 
that  the  accounts  of  the  conservators  should  be 
made  up  to  the  24th  of  June  yearly,  and  the 
accounts  so  made  up,  and  vouchers  for  the  same, 
should  be  brought  before  the  Bishop  of  Bath  and 
Wells,  or  any  five  of  the  justices  without  the 
bishop,  between  the  first  day  of  August  and  the 
then  next  general  sessions  of  the  peace  to  be 
held  for  the  county  of  Somerset,  at  a  place  ap- 
pointed by  the  bishop,  or  by  any  five  of  the 
justices  without  the  bishop,  then  and  there  to  be 
examined,  stated,  and  corrected  ;  and  the  ac- 
counts, whether  or  not  the  same  should  have 
been  examined  and  corrected  by  the  bishop  and 
justices,  were  to  be  brought  before  the  bishop 
and  justices,  or  any  five  of  the  justices  in  the 
absence  of  the  bishop,  at  the  opening  of  the 
court  at  the  next  quairter  sessions  to  be  held 
after  the  first  day  of  August  yearly  ;  and  the 
bishop  and  justices  at  the  sessions,  or  any  five  of 
the  justices  in  the  absence  of  the  bishop,  were 
required  to  examine,  state,  and  allow  the  ac- 
counts of  the  conservators,  and  that  allowance 
was  to  be  final  and  conclusive : — ^Held,  that  the 
bishop  and  justices  were  bound  to  examine, 
state,  and  allow  the  accounts,  at  the  first  ses- 
sions, and  had  no  authority  to  adjourn  the  ex- 
amination to  a  subsequent  session.  JBridgetoater 
Canal  Company  v.  Bluet,  10  B.  &  C.  393. 

.  2,  PuBCHASE  OP  Lands. 

CoaTeyanee—Inrolment  ol]— Where  a  com- 
pany was  authorized  by  an  act  to  purchase  lands 
necessary  for  the  navigation,  and  was  required 
to  inrol  the  conveyances  of  such  purchased 
lands  with  the  clerk  of  the  peace,  copies  whereof 
were  to  be  good  evidence  in  all  courts,  the  court, 
after  a  lapse  of  sixty-five  years  from  the  time  of 
the  purcliase  of  certain  lands,  during  which  no 
application  had  been  made  to  the  company  to 
inrol  the  conveyances,  refused  to  grant  a  manda- 
mus to  that  effect  on  the  refusal  of  the  company 
to  do  so.  Beg,  v.  Leeds  and  Liverpool  Canal 
Company,  3  P.  &  D.  174  ;  11  A.  &  E.  316. 

Vecofsity  of  Writing.]— Under  an  act, 

proprietors  of  lands  were  authorized  to  contract 
for,  sell,  and  convey  their  lands  to  a  canal  com- 
pany ;  such  "  contracts,  agreements,  sales,  ex- 
changes, conveyances  and  assurances,"  were  to 
be  valid  to  all  intents  and  purposes ;  were  to  be 
iuroUed  with  the  clerk  of  the  peace,  and  copies 
thereof  to  be  evidence ;  and,  upon  payment  of 
the  sum  agreed  on  for  the  purchase  of  lands, 
such  lands  were  to  be  vested  in  the  canal  com- 
pany : — ^Held,  that  a  conveyance  of  land  under 
this  act  must  be  in  writing.    Doe  d.  Bohins  v. 


Warwivk  Canal  Company,  2  Bing.  N.  C.  483  ;  2 
Scott,  717. 

Where  an  act  enacted,  in  one  clause,  that  after 
any  land  should  have  been  set  and  ascertained 
for  making  the  canal,  it  should  be  lawful  for  aU 
persona  seised  or  possessed  of  or  interested  in 
such  lands,  to  contract  for,  sell  and  convey  them 
to  the  company,  and  that  all  such  contracts, 
sales,  and  assurances  should  be  valid  and  effec- 
tual in  law,  and  all  such  contracts,  &c.,  should 
be  made  at  the  expense  of  the  company  and 
inroUed  with  the  clerk  of  the  peace,  and  copies 
signed  by  the  clerk  of  the  peace  should  be  evi- 
dence ;  and  a  subsequent  clause  enacted,  that 
upon  payment  of  such  sums  of  money  as  should 
be  contracted  or  agreed  for  between  the  parties, 
or  determined  and  adjusted  by  the  commis- 
sioners, or  assessed  by  a  jury,  in  manner  therein- 
before mentioned,  the  lands  should  be  vested  in 
the  company  : — Held,  that,  by  reference  to  the 
former  clause,  the  contract,  in  order  to  vest  the 
lands  in  the  company,  must  be  in  writing,  and 
that,  therefore,  proof  of  payment  by  the  com- 
pany, for  particular  lands  identified  in  evidence, 
was  not  sufficient  proof  of  title  in  the  company. 
Harhorough  (^EarV)  v.  Shardlow,  7  M.  &  W,  87  ; 
2  BaUw.  Cas.  253, 

Presumption  of   Agreement — ^Aeqniet- 

cence.1 — A  canal  company  having  power  to  pur- 
chase lands  for  gross  sums  or  for  annual  rent- 
charges,  to  be  determined  by  commissioners  in 
cases  of  disability,  took  possession  of  the  lands 
of  an  infant,  on  an  agreement  with  his  tenant-, 
and  after  an  award  by  the  commissioners  of  the 
gross  sum  or  annual  rent-charge  which  o^ht  to 
be  paid,  but  which  award  was  invalid,  no  one 
being  party  to  it  who  had  power  to  bind  the 
infant*s  interest,  the  awarded  gross  sum  was 
paid  by  the  company  to  the  steward,  on  an 
agreement  for  its  retiim  if  the  land  was  not 
conveyed  to  the  company  on  the  infant  attaining 
his  majority.  No  conveyance  was  executed  and 
the  purchase-money  was  returned,  but  the  com- 
pany continued  in  the  use  of  the  land  for  their 
canal,  paying  to  the  landowner  for  forty  years 
after  he  attained  his  majority  a  rent  of  nearly 
the  amount  awarded  by  the  commissioners.  The 
company  also,  with  his  knowledge,  purchased 
the  interests  of  leaseholders  in  the  land : — Held, 
first,  that  an  agreement  could  not  be  presumed 
to  have  been  entered  into  or  ratified  by  the  land- 
owner for  a  sale  of  the  fee  in  consideration  of  a 
rent-charge.  Somersetshire  Coal  Canal  Com^ 
pony  V.  Harcifwrt,  2  De  G.  &  J.  596. 

Held,  secondly,  that  an  ejectment  brought  by 
the  landowner  and  the  intended  erection  of  a 
bridge  by  him,  ought  to  be  restrained  by  injunc- 
tion on  the  ground  of  acquiescence,  the  company 
undertaking  to  put  in  force  their  parliamentary 
powers  (which  had  not  expired),  to  acquire  the 
land.    Ih, 


Bights  Incidental  to  ConTeyaaoe— Sz- 


elnsive  Letting  of  Boats.] — A  company  was 
empowered  by  an  act  to  xnake  a  canal,  and  to 
purchase  lands  for  the  purpose  of  the  navigation,, 
and  upon  payment  of  the  purchase-money  the 
fee  simple  of  the  lands  was  to  be  vested  in  the 
company  for  the  use  of  the  navigation,  but  to  or 
for  no  other  use  or  purpose  w£itsoever.  By  a 
subsequent  act  the  company  was  empowered  to 
make  a  reservoir,  for  the  purpose  of  supplying 
the  canal  with  water,  and  to  poichase  land  for 
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that  puTpoee,  and  all  the  powers  of  the  first  act 
were  extended  to  making  the  reservoir.    The 
acts  contained  yarious  clauses  reserving  rights 
of  fishery  to  the  owners  of  the  hinds  through 
which  the  canal  and  reservoir  were  made,  and 
enabling  them  to  use  pleasure  boats  thereon  with- 
out paying  toll,  but  prohibiting  the  passage  of 
any  boats  carrying  passengers  or  goods  for  hire, 
except  upon  payment  of  toU.    The  canal  and  re- 
servoir, and  all  the  rights  of  the  canal  company, 
were  subsequently  vested  in  a  railway  company 
by  act  of  parliament,  in  the  same  manner  and  to 
the  same  extent  as  the  canal  company  could  have 
held  or  used  the  same,  and  all  the  powers  of  the 
canal  acts  were  extended  to  the  railway  company. 
The  canal  company  purchased  from  the  plain  tiff^s 
ancestor  land,  upon  which  the  company  made 
the  reservoir,  and  took  a  conveyance  of  it  in  fee 
to  a  trustee  for  the  company.    Two  questions 
being  raised,  first,  whether  the  railway  company 
could  lawfully  let  out  boats  for  hire  upon  the 
reservoir ;   and  secondly,   whether  they  could 
lawfully  use  the  reservoir  for  any  other  purposes 
than  for  supplying  the  canal  with  water : — Held, 
by  Lord  Campbell,  C.  J.,  that,  under  these  statutes, 
there  was  not  a  universal  prohibition  against  the 
railway  company  using  the  reservoir  for  any 
other  purpose,  except  that  of  feeding  the  canal, 
but  that  all  uses  of  it,  whether  by  pleasure  boats 
or  otherwise,  other  than  for  the  purposes  of  navi- 
gation*  whereby  the  grantor  of  the  land,  or  his 
heirs  or  assigns,  were  prejudiced,  was  unlawful, 
but  that  the  plaintiff,  not  being  a  shareholder, 
could  not  rely  upon  the  improper  applications 
of  the  corporate  funds  to  this  purpose.     Per 
Coleridge,  J.,  and  Wightman,  J.,  that  the  rail- 
way company  could  not  lawfully  let  out  pleasure 
boats  for  hire  upon  the  reservoir,  or  use  it  for  any 
other  purposes  of  profit,  except  those  contem- 
plated by  the  statutes  under  which  they  were 
incorporated,  as  the  land  was  vested  in  them  for 
the  use  of  the  navigation,  and  for  no  other  use 
or  purpose,  and  also  because  such  use  of  the 
reservoir  would  derogate   from   the   rights  oE 
adjacent   landowners ;    and   lastl}',  because  it 
involved  a  disposal  of  the  corporate  funds  to  a 
purpose  foreign  to  the  object  of  their  incorpora- 
tion, and  might  be  prejudicial  to  the  shareholders. 
Per  Erie,  J.,  that  the  canal  company  and  the 
railway  company  acquired,  by  the  conveyance  of 
the  land  to  them,  all  the  incidents  to  an  estate  in 
fee  simple  not  expressly  prohibited  by  their  acts, 
ivith  the  specified  duty  superadded  of  using  it 
for  the  purpose  of  the  navigation,  and  of  not 
using  it  for  any  purpose  inconsistent  with  that 
object,  and  that  therefore  they  might  lawfully 
use  the  reservoir  with  pleasure  boats,  or  in  any 
other  manner  which  did  not  impede  the  per- 
formance of  the  statutory  duty.      Bostock  v. 
North  Staffordshire  Railway   Company^  3   C. 
li.  R.  1027  ;  4  El.  &  Bl.  798  ;  24  L.  J.,  Q.  B.  226  ; 
1  Jut.,  N.  S.  921.    See  8,  C,  in  equity,  3  De  G. 
&  S.  584  ;  25  L.  J.,  Ch.  325  ;  2  Jur.,  N.  S.  248. 

Time  for-— When  limited.] — An  act  of  the 
51  Geo.  3,  for  making  the  Bridgewater  and 
Taunton  canal,  after  i-eciting  that  the  making  of 
that  canal  would  be  very  prejudicial  to  the'  tolls 
authorized  to  be  levied  and  collected  from  the 
Tone  navigation,  authorized  and  required  the 
canal  company  within  three  calendar  months  to 
contract  and  agree  with  the  conservators  of  the 
river  Tone  navigation  and  other  persons,  pro- 
prietors of  shares  or  parts  of  shares,  or  otherwise 


interested  therein,  for  the  absolute  purchase  of 
their  several  and  respective  estates,  rights  and 
interests  in  and  to  the  same ;  and  also  to  contract 
and  agree  with  the  overseers  of  the  poor  for  the 
time  being  of  the  town  of  Taunton,  and  the 
several  parishes  of  Taunton  St.  Mary  Magdalen 
and  Taunton  St.  James,  for  the  absolute  purchase 
of  certain  respective  estates,  rights  and  interests 
of  the  town  and  parishes,  under  and  by  virtue  of 
the  therein-recit^  acts.  This  act  was  repealed 
by  the  5  Geo.  4  :— Held,  by  Bayley  and  Little- 
dale,  JJ.,  that  the  words  "  within  three  calendar 
months  "  applied  to  both  branches  of  the  clause, 
and  that  the  canal  company,  therefore,  was 
bound  to  have  contracted  within  that  period  with 
the  overseers  of  the  parishes  of  Taunton ;  and 
not  having  done  so,  they  could  not  afterwards 
compel  them  to  sell  their  interest ;  and  by 
Parke.  J.,  that,  whether  the  right  to  purchase 
that  interest  was  limited  to  three  months  or  not, 
at  all  events  it  was  gone  when  the  51  Geo.  3  was 
repealed.  Tone  v.  Ash  (^Conservators),  10  B.  & 
0.  349. 

>  When  not  Fixed.] — If  an  act  is  obtained 

by  a  company,  authorizing  them  to  make  a 
canal,  and  for  that  purpose  to  take  certain  lands 
specified  in  the  act,  on  giving  compensation  to 
the  owners  in  the  manner  pointed  out,  but  the 
act  contains  no  limitation  of  time  within  which 
those  powers  are  to  be  exercised,  the  company  is 
entitled  to  commence  those  works,  and  avail 
themselves  of  the  provisions  of  the  act  after  any 
lapse  of  time,  however  great ;  and  the  owner,  \t 
dissatisfied,  cannot  restrain,  and  has  no  remedy 
against  them  in  a  court  of  law.  Thioknesse  v. 
Lancaster  Cajial  Company,  4  M.  Jc  W.  472  ;  3 
Jur.  11. 

Vesting  of  Title.]— In  1779,  P.  demised  land, 
of  which  he  was  seised,  to  M.  &  Co.,  for  a  term  of 
sixty-five  years.  In  1794,  an  act  was  obtained 
by  the  Swansea  Canal  Company,  for  the  purpose 
of  making  a  canal  through  part  of  the  land  in 
question ;  and  it  was  enacted  that  upon  payment 
or  tender  of  certain  sums  of  money,  adjusted  by 
commissioners  or  assessed  by  a  jury,  for  the  pur- 
chase of  any  such  lands,  it  should  be  lawful  for 
the  company  to  enter  upon  such  lands,  or  before 
such  payment  or  tender,  by  leave  of  the  owners 
or  occupiers  ;  and  that,  thereupon,  such  land 
should  be  vested  in  the  company  for  the  purposes 
of  the  act.  In  1797,  and  during  the  continuance 
of  the  lease,  B.  entered  into  an  arrangement  with 
M.  &  Co.,  Uie  lessees,  by  which  a  canal  made  by 
the  latter  was  extended  through  part  of  the  same 
land,  and  formed  a  continuation  of  the  Swansea 
canal.  No  payment  or  satisfaction  was  made  or 
agreed  to  be  made  to  the  owners  of  the  lands, 
but  everything  was  done  by  B.  with  the  consent 
and  in  accordance  with  the  wishes  of  such  owners 
and  proprietors.  Upon  the  termination  of  the 
lease  of  1779,  the  assignees  of  the  reversion 
brought  ejectment  against  the  assignee  of  3*^ 
who  continued  in  possession  of  the  canal  made 
upon  the  land  demised  : — Held,  that  the  mere 
consent  of  the  owner  of  the  property  to  the  con- 
struction of  the  canal  did  not  bring  the  case 
within  the  act;  and  that  the  assignees  were 
entitled  to  the  possession  of  the  land.  Doe  d. 
Patrick  V.  BeanfoH  (^Duhe),  6  Ex.  498. 

To  Ownership  in  the  Soil.] — ^A.  was  em< 


powered  by  acts  to  make  a  canal,  and  he  was 
authorized  to  supply  the  canal   from   brooks 
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within  five  hundred  yards  thereof,  to  dig  and 
trench  the  adjacent  land,  and  remove  earth,  trees 
and  other  obstractlons  thereon,  for  making,  using, 
and  maintaining  the  canal,  towing-paths,  trenches 
and  watercourses,  with  similar  powers  as  to  roads 
and  other  conveniences  connected  with  the 
«anal ;  to  inclose  and  appropriate  such  parts  of 
the  land  as  should  be  proper  for  wharft  or 
quays  ;  to  set  up  posts,  ditches  and  fences  in 
places  necessary  for  separating  the  towing-paths 
from  the  adjacent  lanck ;  to  lay  earth  and  other 
materials  requisite  for  the  works,  and  do  all 
things  necessary  for  the  making,  maintaining 
and  convenient  use  of  the  canaL  It  was  pro- 
vided that  nothing  should  authorize  A.  to  use 
the  lands  for  any  other  purpose  than  that  of  the 
navigation.  Provisions  were  made  for  the  pur- 
chase and  sale  of  such  lands  as  should  be  '^'anted 
for  assessing  the  price  and  the  damages  to  be 
paid  by  A.  for  the  use  of  or  injury  to  the  lands  ; 
and  if  he  should  be  in  possession  of  any  lands 
for  a  certain  space  of  time  without  using  them 
for  the 'canal,  he  was  to  re-convey  his  right  and 
interest  therein  ;  and  it  was  provided  that  the 
works  and  things  made  in  forming  a  certain  part 
of  the  canal  should  become  the  property  of  A. : 
— Held,  that  no  right  to  the  soil  of  the  lands 
adjoining  to  the  canal,  and  applied  to  the  pur- 
poses thereof  under  the  powers  of  the  act  (not 
being  those  comprehended  under  the  last- 
mentioned  proviso),  passed  to  A.  where  there 
had  been  no  actual  purchase.  Doe  d.  Reg,  v. 
York  QArchbuhop'),U  Q.  B.  81 ;  19  L.  J.,  Q.  B.  242. 
Where  it  appeared  that  for  the  purpose  of 
making  and  maintaining  the  towing-path  of  a 
canal,  the  ownership  of  the  soil  was  not  neces- 
sary : — Held,  that  a  mere  easement  and  not 
the  soil  had  been  acquired  by  the  company. 
Badger  v.  South  Yorkshire  Bail  way  and  Jtiver 
Dun  Company,  1  £1.  &  El.  347  ;  28  L.  J.,  Q.  B. 
118  ;  6  Jur.,  N.  S.  459 ;  3  L.  T.  449  ;  9  W.  R.  158 
— Bx.Ch. 

Proof  of  Ownership.] — Provisions  in  dif- 
ferent acts  of  parliament  appointed  conservators 
of  a  river  navigation  with  full  powers  to  do 
what  was  necessary  for  carrying  the  object  of 
ihe'actsinto  effect,  including  powers  to  purchase 
lands  and  levy  tolls.  The  conservators  executed 
the  powers  of  the  acts  so  far  as  related  to  the 
improvement  of  the  river  navigation  and  the 
making  of  towing-paths,  and  they  levied  tolls. 
There  was  no  evidence  that  they  had  actually 
purchased  any  of  the  land  which  lay  along  the 
course  of  navigation  and  had  been  used  to  form 
the  towing-pMhs : — Held,  that  as  the  acts  might 
be  carried  into  effect  without  purchasing,  the 
burden  of  proof  lay  on  the  conservators  to  shew 
that  they  had  purchased,  and  since  they  ibad 
&iled  to  shew  it  they  were  not  entitled  to  be 
treated  as  owners  of  the  soil  of  the  towing-paths. 
Lee  Navigation  Consertatorn  v.  Button,  6  App. 
C^.  685  ;  61  L.  J.,  Ch.  17  ;  46  L.  T.  385  ;  30 
W.  R.  233  ;  46  J.  P.  164— H.  L. 

Oompensation — ^Proceedings  to  Compel.] — The 

court  will  not  grant  a  mandamus  to  compel  a 
canal  company,  pursuant  to  the  provisions  of  an 
act,  to  proceed  to  an  assessment  of  the  value  of 
land,  taken  by  them  for  the  purposes  of  their 
canal ;  and  also  of  the  recompense  to  be  made 
for  the  damages  thereby  sustained  ;  if  the  parties 
interested  in  the  land  do  not  make  their  applica- 
tion to  the  court  within  a  reasonable  time  after 


the  land  was  taken  by  the  company ;  especially, 
if  the  parties  have  another  remedy  by  ejectment. 
Rex  V.  Stainforth  and  Keadhy  Canal  Company, 
1  M.  ft  S.  32. 

In  order  to  induce  the  court  to  issue  a  manda- 
mus to  a  canal  company,  to  make  compensation 
to  a  claimant,  a  clear  refusal  on  the  pa^  of  the 
company  must  be  shewn ;  mere  delay  in  attend- 
ing to  the  claim  is  not  safficient.  Reg.  v.  Wilt* 
and  Berks  Canal  Company,  8  D.  P.  C.  623  ;  4 
Jur.  848.  See  Reg.  v.  Thames  and  IsU  Naviga- 
tion, 8  A.  &  B.  201. 


PersoBi  Entitled.] — Under  a  danse  in 


an  act  giving  compensation  for  the  value  of 
lands,  tenements,  and  hereditaments,  or  for 
damage  done  thereto,  the  titheowner  is  not 
entitled  to  compensation  for  the  injury  done  to 
him  by  the  conversion  of  titheable  land  taken 
for  the  purpose  of  the  navigation,  and  covered 
with  water.  Rex  v.  Nene  Outfall  (^Commis- 
nioneri),  4  M.  &  B.  647  ;  9  B.  &  C.  875. 


Amount  BeeoTerable.] — By  9  Creo.  4,  c. 


98,  the  undertakers  of  the  Aire  and  Galder  Navi- 
gation were  empowered  to  make  a  navigable 
canal  from  certain  points  mentioned  in  the  act, 
and  also  to  construct  a  railroad  from  such  canal 
to  a  certain  highway,  and  for  such  purpose  to 
enter  upon  any  lands,  making  satisfaction  as 
thereint^ter  mentioned ;  and  It  was  provided, 
that,  in  case  of  any  disputes  between  the  under- 
takers and  the  parties  interested  in  the  lands, 
taken,  used,  damaged,  or  affected  by  execution  of 
any  of  the  powers  of  the  act,  a  jury  should  assess 
the  amount  to  be  paid  for  the  purchase  of  such 
lands,  and  also  what  amount  should  be  paid  by 
way  of  recompense,  either  for  the  damages  which 
should  before  that  time  have  been  sustained,  or 
for  the  future  recurring  damages  which  should 
have  been  occasioned,  and  the  cause  of  which 
should  have  been  only  in  part  obviated  or  re- 
paired by  the  undertakers,  and  which  oould  be 
no  further  obviated,  repaired,  or  remedied  by 
them.    Other  clauses  provided  that  the  company 
should  agree  for,  or  cause  to  be  valued  and  paid 
for,  the  lands,  which  they  were  empowered  to 
purchase,  within  five  years  after  the  passing  of 
the  act ;  that  they  should  not  deviate  above 
100  yards  from   the  parliamentary   line,  and 
that  they  should  complete  all  their  woiks  within 
fifteen  years.    A  dispute  having  arisen  as  to  the 
value  of  a  piece  of  land,  in  which  the  contem- 
plated railroad  crossed  the  line  of  an  existing 
railroad,  a  jury  was  summoned,  who  assessed  the 
value  and  damages  as  follows :   Value  of   the 
land,  6Z. ;  present  damages,  0  ;  future  damages, 
2,800Z.    At  this  time  the  undertakers  had  con- 
tracted or  paid  for  all  the  lands  reqnived  for 
their  works,  but  had  not  executed  the  works  be- 
tween the  termini  laid  down  in  the  parliamentary 
map,  and  had  deviated  above  100  yards  from 
the  parliamentary  line,  and  made  a  cut  through 
land  of  their  own  : — Held,  first,  that  that  part 
of  the  verdict  which  assessed  the  future  damages 
was  void ;  for  that,  in  order  to  enable  the  jury 
to  make  an  assessment  of  future  damages,  the 
cause  of  injury  must  already  exist  in  some  work 
of  the  undertakers  already  done  ;  and,  secondly, 
that,  unless  the   undertakers  had  finally  abaa-^ 
doncd  the  intention  of  making  the  cut  in  tlie 
parliamentary  line,  they  had  a  right,  at  any  time 
within  fifteen  yeai's,  to  take  possession  of  the 
land  in  question,  on  the  payment  or  tender  of 
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the  6Z.  assessed  as  its  value,  and  that  they  had  a 
right  to  go  on  simultaneously  with  the  making 
both  of  the  cut  and  the  railroad.  Lee  v.  Milner^ 
2  M.  &  W.  824 ;  M.  &  H.  275. 

3.  CONBTBUOTION  OF  WOBKS. 

Liability  for  lojnrief— Time  Limited  for  Oon- 
stmetioB.] — By  a  canal  act,  a  company  was 
restricted  from  any  alterations  of  their  canal 
after  the  expiration  of  two  years.  By  the 
same  act,  a  proprietor  of  a  mill  near  the  lower 
part  of  the  canal  was  entitled  to  all  the  sur- 
plus water  of  it : — Held,  that  the  erection  of 
a  steam-engine  after  the  two  years,  to  pump 
water  into  the  upper  part  of  the  canal,  by  which 
the  carrying  power  of  the  canal  was  increased, 
and  the  surplus  water  diminished  by  the  en- 
larged trade,  was  an  injury  to  the  mill-owner,  for 
which  he  was  entitled  to  damages.  Blakemore 
V.  Olamorgan  Canal  Company^  2  C,  M.  &  R.  133  ; 
1  Gale,  78  ;  5  Tyr.  603  ;  S,  C.  (in  error),  1  C.  & 
F.  263  ;  6  Bligh,  N.  S.  547. 

A  clause  in  a  second  act  relating  to  the  same 
canal,  declared  that  the  works  thereby  authorized 
should  be  completed  within  two  years  from  the 
time  of  its  passing,  and  that  the  money  to  be 
raised  by  it  should  not  be  applied  to  ddbiiy  the 
expenses  of  any  of  the  works  not  made  within 
that  time : — Held,  that  this  clause  not  only 
limited  the  application  of  the  money  to  the 
works  completed  within  that  time,  but  that  no 
works  should  be  carried  on  adversely  to  the  inte- 
rests of  individuals,  after  the  expiration  of  two 
years.    Ih, 

Bemody  of  Party  Aggrieved.  ] — Where  a  par- 
ticular jurisdiction  is  appointed  under  a  canal 
act  to  determine  all  questions  that  may  arise  re- 
specting things  to  be  done  in  pursuance  and  in 
execution  of  the  act,  if  the  projectois  of  the  canal 
exceed  their  powers,  or  do  any  act  not  strictly 
within  the  terms  of  the  statute,  by  which  any 
individual  finds  himself  aggrieved,  he  is  not  con- 
fined to  the  particular  jurisdiction,  but  the 
wrong  is  to  be  remedied  in  the  ordinary  manner. 
Shand  V.  ffenderstm,  2  Dow.  519.  And  see  Rex 
V.  Croker,  Cowp.  26. 

4.  Lease  and  Mortgage  of  Canals. 

Transfer  of  Sight.]-^The  8  &  9  Vict  c.  42, 
enabled  canal  companies  to  become  carriers  on 
canals,  to  lease  their  canals,  and  to  take  leases  of 
others.  Subsequently  a  railway  company  ob- 
tained an  act  enabling  them  to  purchase  the  X. 
canal,  and  to  exercise  all  its  "rights,  powers, 
and  privileges  : " — Held,  that  after  the  purchase, 
the  railway  company  had  authority  to  take  a 
lease  of  canal  Y.,  under  the  first  act,  this  being  a 
'*  right,  power,  and  privilege  "  possessed  by  canal 
X.,  and  which  passed,  on  its  sale,  to  the  railway 
company.  Roger$  v.  Oxford,  Worcester,  arid 
Wolverhampton  Railway  Company,  25  Beav. 
322.    AfiBrmed,  2  De  G.  &  J.  662. 

Pledge  of  Undertaking— Effect  ol]— By  a 
canal  act,  the  company  was  empowered  to  borrow 
and  take  up  money  upon  the  credit  of  the  under- 
taking and  the  rates  or  duties  made  payable  by 
the  act,  and  by  writing  under  their  common 
seal  to  mortgage  or  assign  over  the  undertaking 
and  the  rates  or  duties  to  the  person  advancing 
the  money,  as  a  security  for  the  money  so  bor- 
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rowed ;  and  a  form  of  mortgage  was  given, 
whereby  the  company  engaged  to  pay  the 
interest  half-yearly  : — Held,  that  the  property  of 
the  company,  and  the  rates  or  duties  alone,  were 
pledged  for  the  payment  of  the  moneys  ad- 
vanced ;  and  that  the  company  was  not  liable  to 
be  sued  for  arrears  of  interest.  Pontet  v.  Rasing- 
stoke  Canal  Company,  4  Scott,  182  ;  3  Bing.  N. 
C.  433. 


5.  Liability  to  Befaib  Canal  and  Banks. 

Applieable  to  what  Works.]— An  incorporated 
company  was  authorized  by  act  of  parliament  to 
make  a  navigable  canal,  the  construction  of 
which  would  interfere  with  an  ancient  drain. 
By  one  section  of  the  statute  the  company  was 
required  to  make  a  drain  on  each  siae  of  the 
canal,  and  parallel  therewith,  in  lieu  of  part  of 
the  ancient  drain  which  would  be  destroyed. 
By  another  section  the  company  M'as  required  to 
make  such  arches,  tunnels,  culverts,  drains  or 
other  passages,  over,  under,  by  the  side  of,  or 
into  the  canal,  and  the  trenches,  streams  and 
watercourses  communicating  therewith,  and  the 
towing-paths  on  the  sides  thereof,  of  such  depth, 
breadth  and  dimensions  as  should  be  sufficient  to 
convey  the  water  clear  from  the  lands  adjoining 
or  lying  near  the  canal,  without  obstructing  or 
impeding  the  same ;  and  to  support,  maintain, 
cleanse  and  keep  in  repair  all  such  arches, 
tunnels,  culverts,  drains,  and  other  passages : — 
Held,  that  the  drains  made  in  pursuance  of  the 
former  section,  in  lieu  of  the  ancient  drain,  were 
to  be  cleansed  by  the  company,  as  well  as 
those  made  in  pursuance  of  the  latter  section; 
and  that  a  summary  remedy  given  by  the 
latter  section,  in  case  of  non-repair  by  the  com- 
pany, was  applicable  to  a  default  in  cleansing 
the  drains  made  in  lieu  of  the  ancient  drains. 
Priestley  v.  Foulds,  2  Scott.  N.  R.  265  ;  2  M.  & 
G.  175  ;  2  Railw.  Cas.  422. 

Lease  of  Oanal— Keglect  of  Oompany  to  give 
Kotiee  to  Lessee.  ] — Where  an  act  authorized  navi- 
gation commissioners  to  lease  the  works,  and  the 
act  put  the  duty  of  repairing  upon  the  lessees,  and 
in  case  they  did  not  repair,  authorized  and  re- 
quired the  commissioners  to  give  them  notice  to 
repair,  and,  in  case  they  neglected  to  finish  the  re- 
pairs in  such  period  as  the  commissioners  pointed 
out,'authorized  them  to  take  possession  of  the  tolls, 
and  cause  the  repairs  to  be  done  themselves,  an 
action  does  not  lie  against  the  commissioners, 
for  that  the  commissioners  had  neglected  to  give 
the  notice,  whereby  a  lock  in  the  line  of  the 
navigation  fell  in,  and  the  plaintiff's  barge  was 
delayed  in  the  canal,  so  as  to  cause  him  to  lose 
the  use  of  it ;  the  alleged  Injury  not  being  the 
natural,  necessaiy,  and  proximate  result  of  the 
not  giving  notice.  Walker  v.  Goe,  4  H.  &  N. 
350  ;  28  L.  J.,  Ex.  184  ;  6  Jur.,  N.  S.  737— Ex. 
Ch. 

■ 

Action  against  Adjoining  Owner  for  Exeava- 
tions.] — By  an  act  a  canal  company  was  bound  to 
repair  the  banks  of  the  canal ;  in  an  action  brought 
by  the  oompany  against  the  owner  of  adjoining 
land,  for  digging  cUiy-pits  upon  his  own  land,  and 
causing  the  bank  to  give  way,  there  was  some 
evidence  to  shew  that  the  bank  was  not  in  good 
repair ;  but  the  judge  directed  the  jury  to  find 
for  the  company,  if  they  thought  that  the  falling 
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in  of  the  bank  was  caused  by  the  defendant 
having  dog  clay-pits : — Held,  that  the  company 
was  not  entitled  to  recoyer,  unless,  at  the  time 
when  the  bank  gave  way,  it  was  in  good  repair ; 
and  that  question  not  having  been  submitted  to 
the  jury,  a  new  trial  was  granted.  Staffordthire 
and  Woreettershire  Canal  Company  v.  Hallen, 
6  B.  ft  C.  317  ;  9  D.  &  R.  266. 

6.  Liability  to  Fence. 

Vegleot  of ~  Bridge  over  Ca&al.]— When  a 
canal  company  is  empowered  to  intersect  high- 
ways and  to  construct  bridges  to  connect  the 
intercepted  portions,  and  the  canal  and  bridges 
are  vested  in  it,  and  it  is  enabled  to  take  tolls 
from  boats  passing  the  bridges,  and  the  company 
erects  swing-bridges,  which  the  boatmen  are  en- 
titled to  open  for  the  purpose  of  passing,  and 
which  when  opened  leave  the  edge  of  the  canal 
unprotected,  and  there  is  not  sufficient  light  or 
other  means  of  preventing  accidents,  and  the 
consequence  is  that  while  the  bridge  is  lawfully 
opened  at  night-time,  a  person  falls  into  the 
canal,  without  any  fault  on  his  part,  the  com- 
pany will  be  liable  to  an  action.  Manley^.  St. 
Helen's  Canal  and  Railway  Company^  2  H.  &  N. 
840 ;  27  L.  J.,  Ex.  159. 

A  swing-bridge  over  a  canal  crossing  a  public 
highway,  when  turned  back  for  the  passage  of  a 
barge  along  the  canal,  left  a  gap  on  the  side  of  the 
load,  without  any  fence  towaixls  the  water.  A., 
being  upon  the  bridge  whilst  it  was  in  this  state, 
and  the  spot  being  dark,  incautiously  stepped 
back  and  fell  into  the  water  and  was  drowned. 
In  an  action  by  his  widow  and  administratrix 
against  the  canal  company,  the  juiy  was  told 
that  if  they  thought  there  had  been  negligence 
on  the  part  of  the  company,  and  no  want  of 
proper  care  and  caution  on  the  part  of  the  de- 
ceased, the  plaintiff  was  entitled  to  a  verdict ; 
but  that  if  they  thought  that  the  deceased  had 
by  his  own  negligence  contributed  to  the  acci- 
dent, they  must  find  for  the  company : — Held,  a 
proper  du^ction,  and  that  upon  the  facts  the  jury 
was  warranted  in  finding  for  the  company,  al- 
though of  opinion  that  the  bridge  was  not  secured 
as  it  should  have  been.  Witherley  v.  Jtegenfit 
Canal  Company,  12  C.  B.,  N.  S.  2  ;  3  F.  &  F.  61 ; 
6  L.  T.  255. 

Proximity  of  Publie  Path.] — ^A  company  was 
possessed  of  a  canal  and  the  land  between  it  and 
a  sluice;  an  ancient  public  footpath  passed 
through  the  land  close  to  the  sluice  ;  there  was 
a  towing-path,  nine  feet  wide,  by  the  side  of  the 
canal,  ana  an  intervening  space  of  twelve  feet  of 
grass  between  the  towing-path  and  the  footpath. 
By  the  permission  of  the  company,  the  interven- 
ing space  had  been  recently  used  for  carting,  and 
ruts  having  been  caused,  the  whole  space  between 
the  sluice  and  the  canal  had  been  covered  with 
cinders,  and  thus  all  distinction  between  the  path 
and  the  rest  of  the  land  was  obliterated.  A 
person  using  the  path  at  night  missed  his  way, 
and  fell  into  the  canal  and  was  drowned : — Held, 
that  the  canal  was  not  so  near  the  footpath  as  to 
be  adjoining  to  it,  so  as  to  throw  upon  the  com- 
pany the  duty  of  fencing  off  the  canal,  and  that 
the  other  facts  did  not  render  the  company  liable 
for  the  accident.  Binks  v.  Sinith  Torkihire 
Railway  and  River  Dun  Company ,  3  B.  &  S. 
244  ;  32  L,  J.,  Q.  B.  26  ;  7  L.  T.  350  ;  11  W.  R. 
56. 


7.  Liability  fob  Ovkbplow  of  Water. 

irniuiud  TUinfkll  —  BnntJng  of  Baiiki.1— A 
company  undertaking  for  their  own  profit  to 
maintain  a  channel  for  carrying  off  water,  and 
neglecting  to  do  so  effectually,  is  responsible  for 
damage  done  to  the  adjoining  land  by  reason  of 
the  bulks  giving  way  after  an  unusual  rain&U, 
although  other  persons  who  were  bound  to  keep 
the  outlet  of  the  channel  of  certain  dimensions 
had  failed  to  perform  that  duty,  and  had  thereby 
occasioned  an  increase  of  water  in  the  channel, 
without  which  its  banks  would  not  have  given 
way.  Harrison  v.  Oreat  Northern  Rmlway 
Company,  3  H.  &  C.  231  ;  33  L.  J.,  Ex.  266 ; 
10  Jur.,  N.  S.  992  ;  10  L.  T.  621 ;  12  W.  R. 
1081.  See  also  Hodgson  v.  York  (Mayor'),  28 
L.  T.  836,  ante,  col.  532. 

A  right  of  action  against  a  canal  company  for 
negligently  keeping  their  sluices,  by  reason 
whereof  the  canal  overflowed,  is  not  ousted  by 
provisions  in  the  canal  act  for  compensation  to 
parties  affected  by  the  works,  and  especially  by 
the  overflowing  of  the  water  over  the  sluices, 
those  provisions  relating  to  the  due  and  proper 
management  of  the  works,  not  to  their  negligent 
management.  Cockbum  v.  Erewash  Canal  Com^ 
pany,  11  W.  R.  34. 

Ho  Izgory  due  to  Kegligenoe.]— Where 


a  mine  was  flooded  by  water  from  a  canal  owing 
to  an  extraordinary  rainfall  and  it  was  found 
that  no  extra  injury  could  be  attributed  to  the 
precautionary  measures  adopted  by  the  canal 
company  to  prevent  the  catastrophe: — Held, 
that  it  was  a  case  of  injuria  absque  damno, 
and  afforded  no  ground  of  action  and  that  the 
compensation  clauses  did  not  apply  to  such  a 
case.  Thomas  v.  Birmingham  Canal  Company, 
49  L.  J.,  Q.  B.  Sol  ;  43  L.  T.  435 ;  45  J.  P.  21. 
See  next  case. 

Bight  of  Aotion  or  Compen8atio&.] — Under  a 
navigation  act  persons  who  sustained  damage  by 
reason  of  the  navigation  were  entitled  to  com- 
pensation. The  trustees  of  the  navigation  had, 
under  their  control,  a  lock,  a  weir  and  clows, 
through  which,  when  raised,  the  water  of  the 
river  could  be  let  off.  During  a  flood,  after  a 
heavy  rain,  they  kept  down  the  clows,  and,  by 
so  penning  back  the  water,  caused  the  premised 
of  the  prosecutor  to  be  overflowed  and  damaged  : 
—Held,  upon  motion  to  enter  a  verdict  for  the 
trastees  non  obstante  veredicto  upon  a  man- 
damus, that  the  prosecutor  was  entitled  to  judg- 
ment ;  that  the  mandamus  was  sufficient,  though 
it  did  not  aver  that  his  premises  would  not  have 
been  flooded  under  similar  circumstances  before 
the  river  was  altered  by  the  works  of  the  trus- 
tees ;  that  the  proximate  cause  of  the  damage, 
the  penning  back  the  water,  being  done  on 
account  of  the  navigation,  the  trustees  were  as 
much  liable  under  the  acts  as  if  they  had  com- 
mitted a  breach  of  duty,  and  that  it  was  no 
excuse  that  it  had  been  done  skilfully,  and  that, 
unless  it  had  been  done,  other  works  of  theirs 
lower  down,  and  the  lands  of  others,  would  have 
been  damaged.  Reg.  v.  Belamere  (Lord),  13 
W.  R.  757 — Ex.  Ch.  See  Dunn  v.  Birmingham 
Canal  Navigation,  infra. 

Bight  to  Impode  Flow  of  Water.]— The  owners 
of  a  canal  being  threatened  by  an  overflow  of 
flood  water  from  a  neighbouring  river,  and  fear- 
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ing  damage  to  their  piemises  situated  on  the  1  from  the  legitimate  exercise  by  the  company  of 
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banks  of  the  canal,  placed  across  it,  at  a  point 
above  their  premises,  planks  reaching  from  the 
bottom  of  the  canal  to  the  coping  stone,  which 
was  some  inches  higher  than  the  sar^e  of  the 
canal  water.  The  flood  water  afterwards  broke 
into  the  canal  at  a  point  above  the  barricade  of 
planks,  and  opposite  to  the  plaintiff*s  premises, 
which  were  also  situated  on  the  banl^  of  the 
canal  above  the  premises  of  the  owners  of  the 
canal,  and,  being  penned  back  by  the  planks,  the 
water  rose  in  the  canal  until  it  flooded  the  plain- 
tiffs premises.  In  an  action  to  recover  damages 
for  the  injury  so  caused  : — Held,  that  the  owners 
of  the  canal  were  not  liable,  on  the  gi-ound  that 
the  water  which  did  the  mischief  was  not  brought 
there  by  them,  and  that  there  is  no  duty  on  the 
owners  of  a  canal  analogous  to  that  on  the  owners 
of  a  natural  watercourse,  not  to  impede  the  flow 
of  water  dpwn  it.  ^ield  v.  London  and  North- 
Wentem  Railway  Company ,  10  L,  R.,  Ex.  4  ;  44 
L.  J.,  Ex.  15  ;  23  W.  R.  60. 

Disoharge  of  Water.] — A  company  was  by 
statute  authorized  to  make  a  canal,  and  required 
to  maintain  it  in  good  order  for  navigation  by 
the  public ;  preparatory  to  making  some  necessary 
repairs  and  improvements,  they  turned  off  the 
water  into  a  drain  (designed  for  that  purpose), 
from  whence  it  ought  to  flow,  as  on  a  previous 
occasion  it  actually  did,  into  a  public  sewer,  which 
was  under  the  exclusive  care  and  control  of  the 
corporation  of  Dublin  ;  but,  owing  to  an  unfore- 
seen obstruction  in  the  sewer,  the  water  was 
stopped  and  flooded  the  plaintifiTs  premises  ;  and, 
altnough  the  company  became   aware  of   the 
flooding — ^though  not  of  the  immediately  efficient 
cause — it  did  not  appear  that  they  had  taken,  or 
could  have  taken,  any  steps  to  prevent  or  stop 
the  discharge  of  water  from  the  canal  into  the 
drain : — Held,  first,  that    the    company  while 
acting  in  exercise  of  their  statutory  powers,  could 
not,  in  the  absence  of  negligence  on  their  part, 
be  made  responsible  for  the  injury  done.  Bough- 
ton  V.  Midland    Great    Western    Jlailtvay  of 
Ireland  Company,  7  Ir.  R.,  C.  L.  169. 

The  jury  having  found  that  the  flooding  of  the 
plaintiffs  premises  was  caused  by  the  obstruction 
in  the  corporation  sewer  : — Held,  secondly,  that 
there  was  no  evidence  of  negligence  by  the  com- 
pany which  ought  to  have  been  submitted  to  the 
jury.    lb. 

Flooding  of  Kinei— Working  by  Owner.]— A 

canal  company  was  authorized  to  4>e  made  under 
the  provisions  of  several  acts  of  parliament. 
They  had  also,  by  a  provision  of  the  same 
statutes,  the  option  of  purchasing  adjoining  coal 
mines  on  receiving  notice  from  the  owner  that 
he  was  about  to  work  them.  An  adjoining  coal 
owner,  having  given  the  statutory  notice,  and 
the  company  having  refused  to  purchase,  pro- 
ceeded, as  he  had  a  right  to  do,  to  work  his  mines 
in  the  usual  and  proper  manner,  and  thereby 
water  from  the  canal  flowed  in  and  drowned  his 
mine.  The  company  was  guilty  of  no  actual 
carelessness  in  the  management  of  the  canal, 
unless  it  was  carelessness  to  allow  the  water  to 
remain  in  it  while  the  mines  were  being  worked : 
— ^Held,  in  an  action  by  the  adjoining  coal  owner 
against  the  company  for  negligent  management 
of  the  canal,  whereby  damage  resulted  to  his 
mine,  that  the  action  was  not  maintainable, 
inasmuch  as  the  injuiy  complained  of  resulted 


statutory  powers.  Dtmn  v.  Birmingham  Canal 
Nwcigation,  8  L.  R.,  Q.  B.  42  ;  42  L.  J.,  Q.  B. 
34;  27  L.  T.  683;  21  W.  R.  266— Ex.  Ch. 
Aflarming  7  L.  R.,  Q.  B  121 ;  41  L.  J.,  Q.  B.  121 ; 
26  L.  T.  241  ;  20  W.  R.  673. 

Held,  also,  that  the  owner  was  entitled  to  com* 
pensation  under  the  acts.    Jd. 

Obstruction  by  Weeds— Vo  Liability  to  Be- 
move.] — By  a  local  navigation  act,  a  corporation 
was  appointed  the  undertakers  for  improving  and 
maintaining  the  navigation  of  a  river,  with  power 
to  do  all  things  it  should  think  convenient  and 
necessary  for  making,  improving  and  using  the 
navigation,  and  to  receive  tolls  from  persons  con- 
veying merchandize  on  such  river : — Held,  that 
the  corporation,  not  having  the  ownership  of  the 
soil  of  the  river  or  any  right  to  interfere  with 
the  river  otherwise  than  for  the  purpose  of  navi- 
gation, was  not  liable  for  any  injury  to  adjacent 
land  from  an  overflowing  of  the  river  owing  to 
not  cutting  the  weeds  therein,  and  to  an  accu- 
mulation of  silt  caused  by  staunches  properly  and 
not  negligently  erected  for  the  navigation,  if  the 
weeds  and  silt  so  accumulated  did  not  interfere 
with  the  navigation.  Craeknell  v.  Thet/ord 
QMayor),  4  L.  R.,  C.  P.  629  ;  38  L.  J.,  C.  P.  353. 

Kegligent   Constmotlon   of  Slnieet.]  —  But 

where,  by  a  drainage  act,  the  commissioners 
were  to  construct  a  cut,  with  proper  walls,  gates 
and  sluices,  to  keep  out  the  waters  of  a  tidal 
river,  and  also  a  culvert  under  the  cut  to  carry 
off  the  drainage  from  the  lands  on  the  east  to  the 
west  of  the  cut,  and  to  keep  the  same  at  all  times 
open,  and  in  consequence  of  the  negligent  con- 
struction of  the  gates  and  sluices,  the  waters  of 
the  river  flowed  into  the  cut,  and  bursting  its 
western  bank,  flooded  the  adjoining  lands,  and 
the  owners  of  lands  on  the  east  side  of  the  cut 
closed  the  lower  end  of  the  culvert,  which  pre* 
vented  the  waters  overflowing  their  lands  to  any 
considerable  extent ;  but  the  occupiers  of  the 
lands  on  the  west  side,  believing  that  the  stop- 
page of  the  bulvert  would  be  injurious  to  their 
lands,  reopened  it,  and  so  let  the  waters  through 
on  to  the  plaintiff's  land  to  a  much  greater 
extent : — Held,  that  the  commissioners  were 
responsible  for  the  entire  damage  thus  caused  to 
the  land.  Collins  v.  Middle  Level  Commissioners^ 
4  L.  R.,  C.  P.  279  ;  38  L.  J.,  C.  P.  236 ;  20  L.  T. 
442  ;  17  W.  R.  929. 

Altering  Siie  of  Tunnels.]— Prior  to  1866  a 
stream  was  conveyed  by  a  canal  company  under 
,and  across  its  canal  through  two  wooden  tun* 
nels,  for  which,  in  1866,  the  company  substituted 
metal  tunnels  of  less  capacity ;  in  consequence 
of  which,  after  heavy  rains,  the  stroam,  in  1873, 
flooded  the  plaintiff's  lands  adjacent  to  the 
canal : — HelcC  that  the  substitution  of  the 
smaller  for  the  larger  tunnels  was  in  its  incep- 
tion an  innocent  act,  without  either  injuria  or 
damnum,  and  only  became  tortious  upon  the  sub- 
sequent flooding,  and  that  the  Statute  of  Limita- 
tions began  to  run  from  the  time  of  the  flooding 
in  1873.  Bevery  v.  GraTid  Canal  Company ,  8 
Ir.  R.,  C.  L.  511.    Affirmed,  9  Ir.  R.,  C.  L.  194. 

Xyidenee  of  Kegligence.] — In  an  action  for 
injury  caused  by  the  leaking  of  water  from  a 
reservoir  belonging  to  a  canal,  it  was  pleaded 
that  the  damage  was  caused  by  the  leaking  oi 
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water  through  the  banks  of  the  reservoir  and  not 
in  any  manner  whatsoever  by  reason  of  the  exe- 
cution of  the  powers  of  the  act,  but  by  the 
default  of  the  plaintiff  themselves  in  sinking 
shafts  and  pits  in  their  own  land,  and  so  causing 
large  quantities  of  water  which  naturally  lay  in 
the  underground  soil  in  which  the  pits  and  shafts 
were  sunk,  and  which  formed  the  banks  and  sup- 
port of  the  reservoir,  to  leak  out,  and  flow  into 
the  shafts  and  pits  : — Held,  that  the  plea  was  bad. 
Barber  v.  Nottingham  and  Grantham  Railway 
Company,  16  C.  B.,  N,  S.  726 ;  33  L.  J.,  C.  P. 
193;  9L.  T.  829;  12  W.  R.  376. 


Aet  of  Servants.] — ^Where  a  work  of  a 


public  character  (as  a  canal)  has  been  con- 
structed under  the  authority  of  an  act  of  parlia- 
ment, a  right  of  action  for  an  in j  ury  not  occasioned 
wilfully,  nor  by  any  act  necessarilv  causing  it,  but 
arising  from  the  user  of  the  work  (as,  for  instance, 
through  the  overflow  of  the  water  of  the  canal), 
must  be  founded  on  negligence,  and  negligence 
is  of  the  essence  of  the  action  ;  and  although  the 
jury  has  given  a  verdict  for  the  plaintiff,  and  it 
has  been  proved  that  the  proximate  cause  of  the 
injury  was  an  act  of  the  company's  servants  (as 
raising  a  flood-gate),  yet  if  it  is  doubtful  whether 
that  act  necessarily  must  have  caused  the  injury, 
and  the  juiy  also  finds  that  there  was  no  negli- 
gence, the  verdict  will  be  entered  for  the  company. 
Whfteh/mse  v.  Birmingham  Canal  Company ,  27 
L.  J.,  Ex.  25. 

8.  Liability  fob  Obstbugting  and 
Fouling  Wateb. 

Bemoval  of  a  Sunken  VeiseLJ— An  act  consti- 
tuted a  company  for  the  purpose  of  making  and 
maintaining  a  navigable  canal,  which  all  persons 
were  to  be  allowed  to  use,  on  payment  of  certain 
tolls.  The  act  also  provided,  in  case  of  obstruc- 
tion by  any  sunken  vessel,  the  owners  of  which 
should  not  weigh  it  up  without  loss  of  time,  that 
it  should  be  lawful  for  the  company  to  do  so, 
and  to  keep  the  same  till  payment  made  of  the 
expenses  for  so  doing : — Held,  that  the  act  did 
not  make  it  compulsory  upon  the  company,  after 
notice,  so  to  weigh  up  a  sunken  vessel ;  but  that, 
as  the  company  had  made  the  canal  for  their 
profit,  and  opened  it  to  the  public  upon  payment 
of  tolls,  a  duty  was  imposed  on  them,  at  common 
law,  to  take  reasonable  care  to  prevent  danger  to 
the  navigation ;  and  that,  therefore,  they  were 
liable  for  their  neither  weighing  up  nor  giving 
notice  of  a  sunken  vessel,  which  damaged  a  boat 
navigating  their  canal.  Lancaster  Canal  Com- 
pany V.  Pamaby,  8  P.  &  D.  162  ;  11  A.  &  E.  223  ; 
1  Railw.  Cas.  696— Ex.  Ch.  S.  P.,  Mersey  Bocks 
V.  Oibbs,  1  L.  R.,  H.  L.  93  ;  36  L.  J.,  Ex.  225  ; 
12  Jut.,  N.  S.  571  ;  14  L.  T.  677  ;  14  W.  R.  872. 

Such  a  common-law  duty  need  not  be  ex- 
pressly alleged  in  the  declaration ;  it  was  suffi- 
cient to  allege  facts  from  which  the  duty  can  be 
necessarily  implied.    lb, 

Fouling  of  Water.J — When  a  canal  company 
pumped  foul  water  into  their  canal,  so  as  to 
make  the  canal  a  nuisance,  it  was  no  defence  that 
the  foulness  was  caused  by  other  persons.  Att.' 
Gen.  V.  Bradford  Navigation  Company,  35  L.  J., 
Ch.  619. 

A  canal  company  was  empowered  by  an  act 
to  take  the  water  of  certain  brooks  and  use  it 
lor  the  purjwses  of  their  canal;  the  water  in 


one  of  the  brooks  at  the  time  the  act  passed 
was  pure,  but  it  afterwards  became  polluted  by 
drains  before  it  reached  the  canal,  and  it  was 
then  penned  back  in  the  canal  and  became  a 
public  nuisance : — Held,  that  the  company  was 
liable  to  be  indicted  for  the  nuisance,  as  there 
was  nothing  in  the  act  compelling  them  to  take 
the  water,  or  authorising  them  to  use  it  so  as  to 
create  a  nuisance.  Bi'g.  v.  Bradford  Navigation 
Company,  6  B.  &  S.  631  ;  34  L.  J.,  Q.  B.  191 ;  11 
Jur.,  N.  S.  769  ;  13  W.  R.  892. 

A  declaration  alleged  that  the  plaintiff  was 
possessed  of  steam-engines  and  boilers,  and 
used,  had  and  enjoyed  the  benefit  and  advan- 
tage of  the  waters  of  a  branch  canal  to  supply 
the  same,  and  which  waters  ought  to  have  flowed 
and  been  without  the  fouling  or  pollution  there- 
after mentioned  ;  yet  the  defendant  wrongfully 
discharged  into  the  water  of  the  canal  foul 
materials,  and  thereby  rendered  the  waters  foul, 
whereby  the  plaintiff^s  engines  and  boilers  were 
injured.  The  defendant  pleaded  not  guilty,  and 
that  the  waters  of  the  canal  ought  to  hare 
flowed  and  been  without  the  fouling  mentioned. 
An  arbitrator  to  whom  the  cause  was  referred 
found  that  the  plaintiff,  by  permission  of  a  canal 
company,  made  a  cut  from  the  canal  to  his  own 
premises,  by  which  water  got  to  those  premises, 
and  with  which  water  he  fed  the  boilers  of  his 
engines.  The  defendant  without  any  right  or 
permission  from  the  company,  fouled  the  water 
in  the  canal,  whereby  the  water,  as  it  came  into 
the  plaintiff's  premises,  was  fouled,  and  by  the 
use  of  it  the  plaintiffs  boilers  were  injured. 
Judgment  having  been  given  for  the  plaintiff : — 
Held,  in  the  Exchequer  Chamber,  by  Williams, 
J.,  Crowder,  J.,  and  Willes,  J.,  that  the  verdict 
upon  the  issue  joined  on  the  second  plea  ought 
to  be  found  for  the  plaintiff ;  by  Wightman,  J., 
Erie,  J.,  and  Crompton,  J.,  that  the  verdict  on 
that  issue  ought  to  be  found  for  the  defendant. 
Laing  v.  Wlialey,  3  H.  &  N.  675,  901 ;  27  L.  J., 
Ex.  422  ;  4  Jur.,  N.  S.  930. 

Held,  also,  by  Erie,  J.,  Crowder,  J.,  Crompton, 
J.,  and  Willes,  J.,  that  the  declaration  was  good 
after  verdict ;  by  Wightman,  J.,  and  Williams,  J., 
that  the  judgment  ought  to  be  arrested.    Jb, 


9.  Tolls. 

a.  Takinff  and  Amount. 

Effect  of  Beceipt— Claim  for  Salary.]— A  navi> 
gation  act  directed  that  the  salary  of  tne  clerk  to 
the  commissioners  should  be  paid  by  the  proprie- 
tors  of  the  tolls.  A  person,  seised  in  fee  of  a  part 
of  the  navigation  and  tolls,  granted  annuities, 
and  conveyed  her  part  of  the  tolls  to  a  trustee  to 
secure  the  annuities,  and  to  permit  her  to  hold 
the  conveyed  premises  and  the  profits  to  her 
own  use  till  default  in  payment  of  such  annai- 
ties.  By  a  subsequent  deed  ^e  conveyed  the 
premises  in  fee  to  Y.,  together  with  other  pro- 
perty, in  trust  to  sell  as  in  the  deed  was  directed, 
and  to  receive  the  proceeds  of  such  sale,  and  the 
tolls  and  profits  of  the  navigation,  and  out  of 
the  several  receipts  and  profits  to  defray  the 
costs  and  expenses  necessary  fpr  carrying  the 
trusts  into  effect ;  to  pay  up,  and  if  possible 
discharge  the  annuities ;  to  pay  off  certain 
creditors,  and  to  hold  the  surplus,  if  any,  for 
her  benefit.  The  trustee  under  tiie  last-men- 
tioned deed  entered  into  receipt  of  the  tolls, 
appointed  a  collector,  and  represented  himficlf 
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to  the  commissioners  as  a  mortgagee  of  the  tolls, 
and  as  having  a  control  over  them,  and  over  the 
repairs  of  the  navigation,  bat  refused  to  pay  the 
sala^  of  the  clerk.  The  annuities  were  still 
subsisting.  The  clerk  sued  the  trustee  for  non- 
payment of  his  salary : — Held,  that  it  lay  upon 
the  trustee,  having  conducted  himself  as  above 
stated,  to  shew  that  he  was  not  a  proprietor 
within  the  meaning  of  the  act.  Tibbits  v.  j^orkej 
5  B.  &  Ad.  603. 

Held,  also,  on  reference  to  the  several  deeds, 
that  he  was  such  proprietor,  although  he  only 
held  the  tolls  in  trust  to  pay  creditors  and  dis- 
charge incumbrances,  and  although  there  was  a 
legal  estate  outstanding  in  a  trustee  to  secure 
the  annuities.    lb. 

Begnlation  of,  by  Statute— Constraotion.] — 
Where  a  canal  is  made  pursuant  to  an  act,  the  right 
of  the  proprietors  to  toll  is  derived  entirely  from 
the  act ;  and  it  is  to  be  considered  as  if  there 
was  a  bargain  between  them  and  the  public,  the 
terms  of  which  are  expressed  in  the  statute ;  and 
the  rule  of  construction  is,  that  any  ambiguity 
in  the  terms  of  the  contract  must  operate  against 
the  company  of  adventurers,  and  in  favour  of 
the  public.  The  proprietors,  therefore,  can  claim 
nothing  which  is  not  clearly  given  to  them  by 
the  act.  Stourbridge  CaTuU  Company  v.  Wheeley, 
2  B.  &  Ad.  793  ;  S.  P.,  Barrett  v.  Stockton  and 
Darlington  Railway  Company^  2  Scott,  N.  R. 
337  ;  2  M.  &  G.  134. 

A  canal  was  formed  upon  two  levels,  which 
were  connected  by  a  chain  of  locks.  Upon  the 
upper  level,  there  was  no  lock  whatever.  By  the 
act  for  making  the  canal,  all  persons  were  at 
liberty  to  navigate  thereupon  with  boats,  upon 
payment  of  such  rates  and  dues  as  should  be 
demanded  by  the  company,  not  exceeding  the 
mtes  therein  mentioned ;  and,  by  another  cUtuse, 
the  company  was  authorized  to  take  certain  rates 
and  duties  for  every  ton  of  iron  and  other  goods 
navigated  on  any  part  of  the  canal,  and  which 
should  pass  through  any  one  or  more  of  the  locks ; 
and  power  was  given  to  the  owners  of  adjoining 
lands  to  use  pleasure-boats  on  the  canal,  without 
paying  dues,  so  as  the  same  did  not  pass  through 
any  lock,  and  were  not  used  for  carrying  goods : — 
Held,  that  this  act  gave  no  right  to  demand  toll 
for  boats  navigating  the  upper  level  of  the  canal, 
in  which  there  were  no  locks.    lb. 

A  local  act  imposed  the  following  duties  on 
articles :  "  For  every  ton  of  coals,  cinder,  lime 
and  limestone,  gravel  and  manure,  the  sum  of 
Ad. ;  and  for  every  ton  of  butter  or  other  goods, 
wares,  merchandize,  and  commodities,  the  sum 
of  9<f . : " — Held,  that  stone  sleepers  of  a  certain 
size  and  shape,  intended  for  a  railway,  were  only 
liable  to  the  duty  of  Ad.  a  ton.  Fisher  v.  Lee,  1 
A.  &  H.  11 ;  4  P.  &  D.  447  ;  12  A.  &  E.  622. 

An  act  gave  a  toll  of  \d.  per  ton  on  '*  stone, 
pebbles,  sand,  clay,  manure,  limestone,"  and  of 
'6d.  per  ton  on  *' other  goods,  wares,  and  mer- 
chandize" not  before  mentioned: — Held,  that 
coprolites,  which  are  fossil  substances  generally 
supposed  to  be  the  dung  of  animals,  and  which 
produce,  when  mixed  with  acid,  sixty  per  cent, 
of  phosphate  of  lime  and  forty  per  cent,  refuse, 
and  are  then  used  as  manure,  were  not  stone  or 
manu];^  within  the  act,  but  came  within  the 
class  of  goods,  wares  and  merchandize.  Dant  y. 
Moore,  9  L.  T.  381. 

Where  a  canal  act  directed,  "that  no  boat 
navigating  thereon,  which  should  not  be  capable 


of  carrying  a  greater  burthen  than  twenty  tons, 
or  which  should  not  have  a  loading  of  twenty 
tons  on  board,  should  be  allowed  to  pass  through 
any  of  the  locks,  unless  the  owner  or  navigator 
of  such  boat  jshould  pay  tonnage  equal  to  a  boat 
of  twenty  tons  ; "  and  it  did  not  appear  that  in 
any  part  of  the  act  a  boat  per  se  was  made 
liable  to  any  toll,  but  that  all  the  provisions  as 
to  tolls  applied  exclusively  to  goods  conveyed  on 
the  canal : — Held,  that  the  clause  in  question 
was  confined  to  boats  carrying  some  loading, 
and  did  not  attach  upon  an  empty  boat  passing 
through  the  locks.  Leeds  and  Liverpool  Canal 
Navigation  Company  v.  Hustler^  2  D.  &  B.  566  ; 
1  B.  &  C.  424. 

A  canal  act  gave  a  higher  tonnage  for  light 
goods  than  for  heavy  goods.  If  a  jury  finds 
tbac  certain  goods  were  heavy  goods  when  the 
act  passed,  ten  years'  subsequent  consent  of  the 
company  to  consider  the  same  species  as  light 
goods  will  not  entitle  the  canal  company  to 
demand  for  these  the  toll  on  light  goods.  Staf' 
fordshire  and  Worcestershire  Canal  Company  v. 
Trent  and  Mersey  Canal  Company,  6  Taunt, 
151. 

By  an  act,  a  toll  of  one  shilling  per  ton  was 
imposed  on  all  coal,  &c.  (in  addition  to  the  ordi- 
nary toll)  navigated  on  any  part  of  the  canal 
from  a  particular  specified  place,  or  from  any 
place  within  two  miles  thereof: — Held,  that 
this  only  applied  to  voyages  commencing  within 
the  specified  limits,  and  that  no  such  additional 
toll  was  payable  for  coal  loaded  at  a  place  more 
than  two  miles  from  the  spot  specifiea,  although 
conveyed  upon  a  part  of  the  canal  within  two 
miles  of  that  spot.  Brittain  v,  Crom/ord  Canal 
Company,  3  B.  &  A.  139. 

A  company  was  empowered  by  act  to  take  for 
tonnage  upon  all  coals  and  other  commodities 
whatsoever,  conveyed  upon  the  canal,  duties  not 
exceeding  2^.  per  ton,  on  entering  or  passing 
out  of  the  canal ;  and  also  not  exceeding  Hd.  a 
mile  for  every  ton  of  coal,  except  all  dung,  soil, 
marl,  ashes,  and  other  manure  (other  than  lime, 
which  was  to  pay  half  tolls),  and  except  stone 
and  other  materials  for  mending  roads,  which 
was  to  pass  toll  free.  By  another  section,  no 
boat  should  pass  through  any  of  the  locks,  un- 
less such  boat  should  pay  a  duty  equal  to  what 
w^ould  be  paid  by  a  vessel  loaded  with  a  burden 
of  thirty  tons,  or  unless  it  should  be  returning, 
after  having  passed  on  the  canal,  with  a  greater 
burden  than  thirty  tons  :  —  Held,  that  a  boat 
laden  with  thirty-eight  tons  of  manure,  which 
had  entered  the  canal  and  passed  along  it  with- 
out paying  toll,  was  not  liable  to  pay  any  toll 
on  returning  through  the  lock  empty,  after  dis- 
charging her  cargo.  Qrantliam  canal  Naviga- 
tion  V.  Hall,  3  Railw.  Cas.  710 ;  13  M.  &  W. 
114  ;  13  L.  J.,  Ex.  283.  Affirmed,  14  M.  &  W. 
880  ;  15  L.  J.,  Ex.  63— Ex.  Ch. 

Under  a  canal  act,  imposing  a  toll "  on  coals, 
lime,  timber,  bricks,  stone,  and  all  other  goods, 
wares  or  merchandize  whatsoever,"  gravel  and 
materials  for  the  repair  of  turnpike  roads  are 
liable  to  toll.  Cofdton  v.  Ambler,  3  Railw.  Cas. 
724,  n. ;  13  M.  &  W.  403  ;  14  L.  J.,  Ex.  11. 

By  a  canal  act  a  company  was  empowered  to 
make  a  canal,  to  be  call^the  Union  Canal,  from 
L.  to  N.,  with  a  cut  from  Q-.  to  M.  It  being 
found  impracticable  to  carry  the  work  to  N., 
another  act  was  passed,  enabling  them  to  vary 
the  line  of  the  cut  from  G.  to  M.,  which  was 
done  accordingly,    A  third  act  was  afterwards 
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passed,  for  joining  the  Union  Canal  to  the 
Grand  Junction  Canal,  by  means  of  a  canal 
from  G.,  to  be  called  the  Grand  Union  Canal, 
which  was  also  done.  By  the  first  act  the  com- 
pany was  authorized  to  receive  for  cmI  navigated 
upon  the  Union  Canal  and  cut  a  mileage  ton- 
nage of  2id.f  so  as  not  to  exceed  a  certain  sum 
(6«.).  By  the  third  act,  it  was  enacted,  that 
they  should  not  be  entitled  to  receive  more  than 
2s,  6d.  per  ton  for  coal  navigated  on  the  Union 
Canal,  and  thence  on  the  Grand  Union  Canal, 
for  a  certain  specified  distance  (to  H.) ;  and 
2s.  Id.  if  carried  ^yond  that  distance.  A  man- 
damus issued,  reciting  that  M.  was  aggrieved  by 
the  tonnage  taken  by  the  company  on  coal  being 
higher  from  L.  to  M.  by  G.,  than  if  it  were 
carried  after  passing  G.,  upon  the  Grand  Union 
Canal ;  and  commanding  the  company  to  esta- 
blish a  uniform  rate  of  tolls  along  the  whole  of 
their  line,  or  to  take  tonnage  on  coal  from  L.  to 
M.  only  in  proportion  to  that  carried  from  L.  to 
G.,  and  afterwards  upon  the  Grand  Union  Canal, 
so  long  as  they  took  less  than  2s.  6d.  and  2s.  Id. 
on  coal  carried  from  L.  to  G.,  and  afterwards 
upon  the  Grand  Union  Canal.  The  return  to 
the  mandamus  denied  the  receipt  of  unequal 
tolls  : — Held,  that,  the  first  act  having  authorized 
a  mileage  toll,  and  the  last  act  prohibiting  in 
certain  cases  more  than  a  certain  amount  of 
gross  toll,  the  power  of  making  a  uniform  rate 
of  toll  was  expressly  taken  away  from  the  com- 
pany ;  and  that  the  first  act  having  imposed 
such  mileage  toll  on  coal  on  the  whole  of  the 
Union  CanaJ  and  cut,  and  having  only  exempted 
it  from  such  toll  if  it  passed  along  the  Grand 
Union  Canal,  the  original  toll  still  prevailed 
from  L.  to  M.  on  the  Union  Canal.  Meg.  v. 
Leicestershire  and  Northamptonshire  Union 
Canal  Company ^  3  Bailw.  Cas.  730 — Ex.  Ch. 

By  33  Geo.  3,  c.  Ixxx.,  the  Grand  Junction 
Canal  Company  was  empowered  to  take  tolls 
for  the  passage  of  manure  between  Bramston 
and  Brentford,  and  persons  occupying  lands 
through  which  the  canal  passed  might  carry 
manure  without  payment.  By  34  Geo,  3,  c. 
xxiv.,  for  making  a  cut  to  Buckingham,  the  po^era 
and  authorities  mentioned  in  the  former  act 
were  to  be  exercised  by  the  company  and  by  the 
owners  of  lands  on  the  new  cut,  as  if  re-enacted, 
and  the  like  exemptions  were  to  be  allowed. 
By  35  Geo.  3,  c.  xliii.,  reciting  the  first-men- 
tioned act,  the  company  was  empowered  to 
make  a  cut  to  Paddington,  and  the  several 
powers,  authorities,  matters  and  things  in  the 
recited  act  contained,  except  the  rates,  were 
to  be  used  and  exercised  by  the  company,  and 
applied  for  making  the  cut,  and  for  ascertaining 
tolls,  and  in  all  respects  as  if  re-enacted,  and  as 
if  the  cut  had  been  part  of  the  works  autho- 
rized to  be  made  by  the  first  act.  By  35  Geo.  3, 
c.  Ixxxv.,  for  making  a  cut  from  Watford  to 
St.  Albans,  reciting  the  before-mentioned  acts, 
the  powers  granted  thereby  were  to  be  exercised 
by  the  company  and  by  the  owners  of  lands  as 
if  re-enacted,  and  the  like  exemptions  were 
allowed  : — Held,  first,  that  on  the  construction 
of  the  35  Geo.  3,  c.  xlHi.,  persons  occupying 
lands  on  the  Paddington  cut  could  not  carry 
manure  on  the  canal  free  from  toll.  Tanw  v. 
Grand  Junction  Canal  Company,  11  Ex.  786 ; 
25  L.  J.,  Ex.  222. 

Held,  secondly,  that  the  provisions  of  the 
several  public  local  acts  with  respect  to  tolls  on 
different  cuts,  parts  of  the  same  canal,  might  be 


compared  in  order  to  ascertain  the  meaning  of  a 
clause  in  the  Paddington  act,  alleged  to  create  ex- 
emptions from  toll  upon  the  Paddington  cut.  Ih. 
By  an  act  a  canal  company  was  authorized  to 
execute  certain  works  for  the  purpose  of  mi^ng 
the  River  Tamar  navigable  for  the  distance  of 
thirty  miles,  and  in  consideration  of  the  great 
charge  and  expense  which  the  company  must 
incur  and  suffer  in  making  and  maintaining  the 
works  thereby  authorized  to  be  made  and  main- 
tained, it  should  and  might  be  lawful  to  and 
for  the  company  from  time  to  time,  and  at  all 
times  thereafter,  to  ask,  demand,  take,  and  re- 
cover the  several  rates  therein  mentioned  for 
the  tonnage  and  wharfage  of  all  minerals,  &c. 
which  should  be  carried  upon  the  navigation, 
canal,  and  collateral  cut,  or  any  of  them.  The 
company  only  completed  the  navigation  to  the 
extent  of  about  three  miles  : — Held,  neverthe- 
less, that  the  company  was  entitled  to  recover 
rates  in  respect  of  the  conveyance  of  goods 
along  the  navigation  so  completed  by  the  com- 
pany. Tamar  Navigation  Company  v.  Wag- 
staff,  4  B.  &  S.  288 ;  32  L.  J.,  Q.  B.  295  ;  9  Jur., 
N.  S.  1324. 

b.  Beduoinfir  and  Varyiiiff. 

Aeoording  to  Statute— Constmetion.] — ^An  act 
provided  that  the  Monmouthshire  Canal  Com- 
pany should  not  receive  any  higher  rates  of 
tonnage  than  should,  for  the  time  being,  be 
taken  by  the  Brecknock  Canal  Company ;  and 
the  latter,  by  a  resolution  of  a  general  meeting, 
and  under  their  common  seal,  reduced  their 
tolls : — Held,  that  the  Monmouthshire  Canal 
Company  could  not  question  collaterally  the 
validity  of  such  resolution,  but  was  bound  by  it. 
Mimmouthshire  Canal  Company  v.  Kendall,  4 
B.  &  A.  453. 

Where  a  canal  company  was  empowered  to 
take  such  rates  as  should  be  fixed  at  a  general 
assembly  of  the  proprietors,  not  exceeding  l<f. 
per  ton  per  mile  upon  coal ;  and  they  were  also 
empowered  to  reduce  the  rates  at  a  general 
assembly  held  on  certain  notice  ;  but  no  reduc- 
tion was  to  be  made  without  the  consent  of  the 
major  part  in  value  of  the  proprietors  ;  a  con- 
tract made  by  individuals  with  the  company, 
but  not  at  such  general  meeting,  whereby,  in 
consideration  that  those  individuals  would  make 
a  navigable  cut  to  convey  water  from  their 
collieries,  through  land  not  within  the  statutable 
line  of  the  canal,  into  the  canal,  and  convey  the 
same  to  the  company,  the  latter  should  permit 
them  to  carry  their  coals  through  the  cut  and 
along  the  canal  for  \s.  per  ton.  the  company 
paying  back  6^.  per  ton,  is  illegal  and  void  ; 
1st,  as  a  speculation  by  which  the  company 
might  gain  more  or  less  than  the  legislature 
intended  they  should  take,  under  similar  circum- 
stances, from  the  public  in  general ;  2ndly,  as 
extending  in  effect  the  power  of  the  company  to 
purchase  land  beyond  the  limits  assigned  by  the 
act ;  3rdly,  as  enabling  them  to  raise  more 
capital  than  they  were  entitled  by  the  act  to  do, 
by  means  of  paying  for  land  or  works  by  a  total 
or  partial  sale  of  their  tolls ;  which  tolls  are 
made  a  security  for  the  money  subscribed  or 
taken  upon  mortgage ;  4thly,  because  the  tolls 
could,  in  no  instance,  be  reduced  but  at  a 
general  assembly,  and  this,  in  fact,  operated  as  a 
reduction  of  the  tolls  pro  tanto.  Lees  v.  Man- 
Chester  Canal  Navigation,  11  East,  645, 
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Bj  an  act  for  making  and  keeping  a  river 
navigable  it  was  enacted,  that  certain  persons 
therein  mentioned  should  be  conservators,  and 
that,  for  reimbursing  them  what  should  be  laid 
out  for  the  purposes  of  the  act  with  6/.  per  cent, 
interest  untU  they  had  been  paid  the  principal 
and  interest  of  what  thejr  nad  disbursed  or 
should  th«reafter  disburse,  every  vessel  navi- 
gating the  river  should  pay  to  the  conservators 
certain  tolls,  namely,  a  sum  not  exceeding  id. 
for  every  weigh  of  coals  ;  and  that,  in  default  of 
payment  of  such  sums,  it  should  be  lawful  to 
detain  the  vessel,  and  that,  after  the  conser- 
Tatois  should  be  fully  reimbursed,  certain  less 
tolls,  that  is,  the  sum  of  Id.  for  every  weigh  of 
coals,  should  be  paid,  and  no  more.  By  a  subse- 
quent act,  reciting  that  it  was  necessary  to  erect 
a  lock  on  a  certain  part  of  the  river,  it  was 
enacted,  **  that,  from  and  after  the  building  of 
the  lock,  an  additional  toll  shall  be  collected 
and  paid  to  the  conservators  at  the  lock,  viz.  the 
sum  of  Is.  over  and  above  the  sum  of  id.  for 
every  weigh  of  coals  granted  by  the  former 
statute  ;"  and  the  same  remedy  was  given  for 
nonpayment : — Held,  that  as  the  two  acts  were 
in  pari  materia,  the  clause  giving  the  additional 
toll,  in  the  second  act,  was  to  be  construed  with 
reference  to  that  giving  toll  in  the  first  act ;  and 
that,  so  construing  it,  the  true  meaning  was, 
that,  until  the  conservators  were  fully  reim- 
bursed, they  were  not .  at  liberty  to  take  a 
less  toll  than  that  specified  in  the  last-men- 
tioned statute.  Hex  v.  Ttme  Conservators^  1 
B.  &  Ad.  561. 

Where  rates  and  duties  were  imposed  on  coals, 
landed  within  a  certain  district,  to  be  paid  to 
commissioners  therein  named,  and  the  commis- 
sioners were  empowered  to  sue  in  the  name  of 
their  derk  for  the  time  being  for  "  any  penalty 
or  sum  of  money  due  or  payable  bv  virtue  of  the 
act :" — Held,  that  an  action  might  be  brought 
in  the  name  of  the  clerk  for  arrears  of  rates  and 
duties ;  although,  by  another  clause,  a  power 
was  given  of  detaining  and  selling  the  vessel  and 
goods  in  case  of  neglect  or  refusal  to  pay  the 
rates  and  duties.  The  act  directed,  that  any 
surplus  of  rates  remaining  in  the  hands  of  the 
commissioners  should  be  annually  invested  in 
the  funds  until  it  should  amount  to  3,000Z.,  and 
that  after  that  sum  should  be  invested  they 
should  reduce  the  rates,  so  as  they  should  not, 
together  with  the  dividends  of  the  3,000Z.,  exceed 
the  charges  annually  expended  in  carrying  the 
act  into  execution: — Held,  that  the  commis- 
sioners had  impliedly  a  power,  after  so  reducing 
the  rates,  also  to  raise  them  again  in  case  of 
necessity.     Goody  v.  Penny ^  9  M.  &  W.  687. 

Held,  also,  that  after  the  passing  of  the 
Weights  and  Measures  Act,  5  &  6  Will.  4,  c.  63, 
the  commissioners  had  power  to  levy  the  rates 
by  the  ton  (they  having  been  previously  levied 
by  the  chalaron),  without  first  applying  td  the 
sessions  for  an  inquisition  under  s.  14.    II), 

By  an  act,  a  company  was  entitled  to  demand 
a  fixed  sum  for  g(KKls  carried  upon  any  part  of 
the  canal,  which  rates  should  be  equal  through- 
out the  whole  length  of  the  intended  canal.  By 
8  &  9  Vict.  c.  28,  subsequently  passed,  proprietors 
of  canals  were  empowered  from  time  to  time  to 
alter  or  vary  the  tolls  granted  to  them,  either 
upon  the  whole,  or  for  any  particular  portion  or 
portions  of  such  canals,  according  to  local  cir- 
cumstances, or  the  quantity  of  traffic  or  other- 
wise, as  they  should  think  fit,  with  a  proviso 


that  such  tolls  were  to  be  charged  equally  to  all 
persons,  and  after  the  same  rate,  whether  per 
mile  or  per  ton  per  mile,  in  respect  of  aU  Ix^ts 
of  the  like  description  passing  along  or  using 
the  same  portion  of  the  canal,  and  all  goods  of 
the  like  description  conveyed  or  propelled  in  a 
like  boat,  passing  along  or  using  the  same 
portion  of  the  canal,  under  the  like  circum- 
stances : — Held,  that  it  was  competent  to  the 
company  to  take  a  proportionally  less  toU  per 
ton  per  mile  for  goods  carried  a  given  distance 
(five  miles)  along  any  part  of  the  canal,  than 
for^oods  carried  less  than  that  distance.  Strick 
V.  Swansea  Canal  Company ^  16  C.  B.,  N.  6.  245  ; 
10  L.  T.  460 ;  12  W.  R.  711. 

Held,  also,  that  it  was  competent  to  the  com- 
pany to  agree  to  carry  at  a  lower  rate  for  a  par- 
ticular individual,  in  consideration  of  a  large 
guaranteed  minimum  toU,  in  order  to  enable  the 
company  to  enter  into  a  successful  competition 
with  a  rival  line  of  railway.    Ih, 

o.  0181781x11118:  for. 

Seiinre  of  OoodB — ^Bight  to  Sell.] — ^A  canal 
act  gave  a  company  toUs  for  all  goods  carried 
along  the  cantid,  which  tolls,  if  not  paid  upon 
demand,  they  were  empowered  to  recover  by 
action ;  or  they  might  seize  the  goods  or  other 
things  in  respect  whereof  such  rates  ought  to 
have  been  paid,  and  the  boat  or  other  vessel 
laden  therewith,  and  detain  the  same  until  pay- 
ment of  such  rates,  and  all  arrears  due  from  the 
owner  of  the  boats  ;  and  if  such  goods  were  not 
redeemed  within  seven  days  after  the  taking 
thereof,  the  same  were  to  be  appraised  and  sold 
as  in  case  of  a  distress  : — Held,  that  this  clause 
did  not  empower  the  company  to  sell  the  boats. 
IVaser  v.  Swansea  Canal  Company^  3  N.  &  M. 
391  ;  1  A.  &  B.  354. 

Held,  also,  that  their  right  to  seize  was  con- 
fined to  the  limits  of  the  canal ;  and  that,  there- 
fore, they  were  not  authorized  to  seize  goods 
after  they  had  been  landed.    Ih. 

Liability  to  Seiinre — ^Teams.] — ^A  canal  com- 
pany was  authorized  to  demand  and  sue  for  cer- 
tain tolls  upon  the  carriage  of  goods,  and  to 
distrain  any  carriage  or  goods  in  respect  of 
which  any  such  tolls  ought  to  be  paid,  and  to 
detain  the  same  until  payment  made  of  such 
tolls,  and  of  all  arrears  of  the  same  then  due 
from  the  owner  of  such  carriage  or  goods ;  and 
in  case  such  distress  should  not  be  redeemed 
within  five  days,  to  appraise  and  sell  the  same, 
as  in  a  case  of  a  distress  for  rent ;  they  were  not 
expressly  authorized  to  levy  any  toll  upon  car- 
riages : — Held,  that  teams  could  not  be  distrained 
for  arrears  of  tolls  due  from  the  owners  of  goods 
carried  in  them,  if  they  were  not  carrying  goods 
of  such  owners  at  the  time  of  the  distress.  Jen- 
kins V.  Cooke,  1  A.  &  E.  372. 

Wrongful  Distress — Limitation  of  Time  for 
Actions.] — The  statute  enacted  that  any  action, 
brought  for  anything  done  in  pursuance  of  the 
act,' or  in  execution  of  the  powers  and  autho- 
rities granted  by  it,  should  be  brought  within  six 
calendar  months  next  after  the  fact  committed  : 
— Held,  first,  that  such  a  distress  was  a  thing 
done  in  pursuance  of  the  act.    Ih. 

Goods  in  the  Hands  of  Third  Persons.] — 


Held,  secondly,  that  where  an  owner  of  teams 


559 


WATER — Canal  and  Navigation  Companiet. 


560 


let  them  to  a  third  person,  and  during  such  let- 
ting they  were  illegally  distrained  for  arrears 
due  from  the  person  hiring,  while  not  carrying 
such  person's  goods,  and  afterwards  sold,  such 
owner  might  sue  within  six  months  from  the 
time  of  siJe,  on  a  count  complaining  of  injury 
done  to  his  reversionary  interest  by  the  seizure 
and  sale.    lb, 

d.  Eztinffniahment. 

Tranifer  to  another  Authority.!  —  To  an 
action  on  a  bond,  the  condition  of  which  bound 
the  corporation  of  London  to  pay  an  an- 
nuity out  of  tolls  collected  on  the  Thames,  a 
plea  that  the  Thames  Conservancy  Act  had 
transferred  all  control  of  the  tolls  to  a  corpora- 
tion called  t^e  conservators  of  the  Biver  Thames, 
ifl  a  good  plea,  as  the  performance  of  the  condi- 
tion had  become  impossible  by  the  act  of  law. 
Brovm  v.  London  (^Mayor)^  9  C.  B.,  K.  S. 
726  ;  30  L.  J.,  C.  P.  225  ;  7  Jur.,  N.  S.  755  ;  3 
L.  T.  813  ;  9  W.  B.  336.  Affirmed  on  appeal, 
13  C.  B.,  N.  S.  828  ;  31  L.  J.,  0.  P.  280  ;  8  Jur., 
N.  S.  1103  ;  10  W.  B.  522— Ex.  Ch. 

10.  Bights  and  Privileges  op  Taking  and 

Using  Watbe. 

Under  Partienlar  Statute — CoBftmotion.]  — 
By  8  Geo.  3,  c.  38,  a  canal  company  was  esta- 
blished, without  power  to  the  proprietors  to  ap- 
propriate to  themselves  water  raised  from  mines 
along  the  line  of  the  canal.  By  23  Geo.  3,  c.  92, 
another  canal  was  made,  giving  to  the  company 
power  to  take  gratuitously  the  water  raised  from 
mines  within  a  certain  distance  of  that  canal, 
'*  provided  the  produce  of  such  mines  was  carried 
along  some  part  of  the  canal."  By  24  Qeo.  3,  c.  4, 
both  canals  were  incorporated,  but  the  provisions 
as  to  each,  contained  in  8  Geo.  3,  and  23  Geo.  3, 
were  to  be  kept  distinct  and  separate.  The  pro- 
prietor of  a  mine  in  the  line  of  the  first  canal 
raised  coal,  one-third  of  which  was  afterwards 
carried  along  part  of  the  second  canal : — Held, 
that  the  company's  privilege  of  taking  mineral 
water  did  not  attach  to  his  mine  on  the  first 
canal,  by  reason  of  the  partial  conveyance  of  the 
produce  along  the  second.  Finch  v.  Binning^ 
ham  Canal  Company ^  8  D.  &  B.  680  ;  5  B.  &  C. 
821. 

Where  a  statute  directed  that  a  mill  owner 
should  be  entitled  to  receive  the  surplus  water 
by  a  weir  above  a  certain  lock,  which  the  com- 
pany was  bound  to  keep  water-tight : — Held, 
that  it  was  to  be  inferred  that  the  company 
should  not  have  the  right  of  passing  any  water 
through  the  lock,  though  necessary  to  the  lower 
part  of  the  canal,  except  that  which  passed  when 
barges  were  lowered  through  the  lock.  Blake- 
more  V.  Glamorgan  Canal  Company^  2  C.  M.  & 
K.  133  ;  1  Gale,  78  ;  5  Tyr.  603  ;  5.  (7.  {in  error), 
1  G.  &  F.  283  ;  5  Bligh,  N.  S.  547. 

Pumping  Water  firom  Different  LeTels.]— 

A  canal  had  three  levels,  of  which  A.  was  the 
highest,  B.  the  middle,  and  C.  the  lowest  level. 
The  canal  proprietors  (though  without  authority 
under  their  act  to  do  so)  erected  engines  between 
the  C.  level  and  the  plaintiff's  mill  forge,  and 
pumped  back  the  water  which,  after  serving  the 
purposes  of  navigation  in  levels  A.  and  B.,  had 
flowed  into  level  C.  Afterwards  a  new  act,  re- 
pealing former  acts,  and  rc-cnacting  their  provi- 


sions with  alterations  and  additions,  was  passed. 
The  15th  section  gave  the  proprietors  authority 
to  maintain  engines  for  supplying  the  canal  witii 
water,  and  to  have  reservoirs  and  feeders  sup- 
plied from  idl  brooks,  streams,  &c.,  from  which 
they  were  lawfully  supplied  before  the  passing 
of  the  act,  and  *'  from  time  to  time  to  raise  the 
water  of  the  canals  from  one  level  to  another,  or 
to  any  reservoirs,  and  for  any  of  the  purposes 
aforesaid  to  use  such  engines  as  they  should 
judge  proper,  making  full  satisfaction  for  all 
damages  sustained  by  the  owners  of  any  mills, 
forges,  brooks,  streams,  &c.,  taken,  used,  re- 
moved, diverts  or  injured."  By  s.  80,  the  pro- 
prietors were  forbidden  to  take  for  the  use  of  the 
canal  any  water  out  of  the  river  above  the  plain- 
tiff's forge,  and  they  were  directed  to  maintain 
flood-weirs,  so  that  all  waste  water  running  into 
level  0.,  not  required  for  that  canal,  should  flow 
into  the  river  above  the  plaintiff's  forge.  The 
proprietors  pumped  up  as  before  the  water  out 
of  the  level  C.  back  into  the  level  A.,  in  conse- 
quence of  which,  except  on  extraordinwy  occa- 
sions, no  water  escaped  over  the  weirs  into  the 
river : — Held,  that  they  were  entitled  to  do  so, 
and  that  such  pumping  back  of  the  water  from 
one  level  of  the  canal  to  the  other  did  not  give 
the  plaintiff  a  right  to  compensation.  MlvM  v. 
Birmingham  Chnal  Navigation^  8  H.  L.  Gas, 
112. 

XTudar  an  Agreement—Opening  of  Sluieei — 
Compeniation.] — By  an  agreement,  a  canal  com- 
pany was  authorized  to  open  the  sluices  of  a  lock 
at  other  times  than  when  boats  or  barges  navi- 
gating the  canal  were  passing,  or  about  to  pass, 
through  the  lock,  and  to  take  water  for  main- 
taining the  navigation  of  the  canal  below  the 
lock,  paying  to  Sue  plaintiff  a  weekly  rent  for 
each  occasion  when  water  was  so  taken.  To  this 
there  was  a  proviso,  that  the  company  might, 
obce  a  year,  let  out  the  water  for  the  purpose  of 
cleansing  and  repairing  the  canal,  and  refill  it 
for  seventy-two  successive  hours  without  paying 
rent.  A  boat  having  sunk  in  the  lock,  the  water 
was  let  out  of  the  pond  below  the  lock,  the 
boat  emptied,  and  then  the  water  was  let  into 
the  lock  and  pond  again  : — Held,  that  this  was 
not  a  taking  of  the  water  at  a  time  other  than 
when  a  boat  was  passing  through,  and  conse- 
quently, that  the  plaintiff  was  not  entitled  to 
claim  rent.  Llewellyn  v.  Swa9utea  Canal  iVaW- 
gation  Company,  2  H.  &  N.  509 ;  27  L.  J.,  Ex. 
85  ;  3  Jur.,  N.  S.  1005— Ex.  Ch. 

On  another  occasion,  the  company  emptied  the 
pond  below  the  lock,  with  a  view  of  repairing 
another  lock  below,  and  on  the  repairs  being 
done,  they  opened  the  sluices  of  the  lock  in 
question,  and  let  the  water  down  to  refill  the 
pond : — Held,  that  there  was  a  taking  of  the 
water  for  the  purposes  of  maintaining  the  navi^ 
gation,  and  that  the  plaintiff  was  entitled  to  his 
rent.    Ih, 

Claim  by  Preioription— When  User  lUe^.] 
— The  S.  and  W.  Canal  communicated  at  its 
highest  level  with  the  B.  canal  at  lowest  level. 
Owing  to  the  unscientific  construction  of  the 
locks  on  the  B.  canal,  during  a  period  of  up- 
wards of  seventy  years  there  had  flowed  into  the 
S.  and  W.  canal  from  the  B.  canal,  with  every 
barge  that  passed  up  or  down  the  latter  into  or 
out  of  the  former,  a  much  larger  volume  of 
water  than  need  have  passed  or  escaped  if  the 
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syBtem  of  locks  had  been  more  ingenioufily  con- 
trived. The  proprietors  of  the  B.  canal  proposed 
to  improve  the  machinery  on  their  canal,  so  as 
to  pat  a  stop  to  this  unnecessary  waste  or  flow 
of  water.  The  proprietors  of  the  S.  and  W.  canal 
sought  to  restrain  them,  on  the  ground  that  tiiey 
had  acquired  a  prescriptive  right  by  user,  during 
a  much  longer  period  than  forty  years,  to  that 
amount  of  water  which  they  had  enjoyed  during 
such  period.  They  also  claimed  the  right  by 
parliamentary  contract  and  by  special  agre'e- 
ment : — Held,  that  the  true  construction  of  the 
acts  of  parliament  cited  failed  to  establish  the 
claim  under  the  parliamentary  contract,  and 
that  no  special  agreement  was  proved.  Stafford- 
skire  and  Worcestershire  (hruU  Xavigation 
Company  v.  Birmingham  Canal  Navigation 
Company,  1  L.  R.,  H.  L.  264 ;  35  L.  J.,  Ch. 
757. 

Held,  also,  that  had  auy  such  agreement  or 
grant  been  at  any  time  made  by  the  company,  it 
would  have  been  ultra  vires  and  unlawful.    Ih, 

Held,  also,  that  as  no  grant  could  at  any  time 
have  been  lawfully  made,  no  prescriptive  right 
by  user  could  be  claimed  or  be  deemed  absolute 
or  indefeasible  under  the  Prescription  Act,  2  &  3 
Will.  4,  c.  71,  s.  2.    Ih. 

Held,  also,  that  the  doctrine  as  to  use  of  water 
in  natural  or  artificial  strean^  docs  not  apply  to 
water  passing  through  locks  in  a  canal,  such 
water  being  accumulated  under  the  authority  of 
the  legislature,  to  be  used  in  a  particular  manner 
for  the  benefit  of  the  public.    Ih. 

XTser  for  other  than  Canal  Pnrposes.]— 


A  company  incorporated  for  making  and  main 
taining  a  canal,  and  having  powers  under  their 
act  to  take  water  for  the  purpose  of  supplying 
the  canal,  cannot  by  user  acquire,  under  2  &  3 
Will.  4,  c.  71,  s.  2,  a  prescriptive  right  to  take 
the  water  for  any  other  purpose.  National 
Guaranteed  Marine  Company  v.  Donald ,  4  H.  & 
N.  8  ;  28  L.  J.,  Ex.  185. 

By  an  act  a  company  was  incorporated  for 
making  a  canal,  and  empowered  to  supply  the 
canal  with  water  from  certain  rivers,  hi  1824, 
the  company  made  a  cut,  and  erected  on  it  a 
waterwheel,  for  pumping  water  into  the  canal. 
The  company  occasionally  used  the  waterwheel 
to  drive  a  bone-crushing  mill.  In  1853,  an  act, 
passed  for  converting  the  canal  .into  a  railway, 
after  repealing  the  first-mentioned  act,  re-incor- 
porated the  company,  for  the  purpose  of  making 
the  railway.  By  that  act  it  was  enacted  that 
easements,  &c.,  vested  in  the  canal  company 
should,  after  the  passing  of  the  act,  be  vested  in 
the  company  thereby  incorporated,  for  their  ab- 
solute benefit ;  that  all  titles  by  possession  "  ac- 
quired by  the  canal  company  should  be  as  good 
in  favour  of  the  company  thereby  incorporated 
as  the  same  were  gocd,  immediately  before  the 
passing  of  that  act,  in  favour  of  the  canal  com- 
pany ; "  and  that  in  case  any  of  the  works  used 
for  the  purposes  of  the  canal  should,  in  conse- 
quence of  the  stopping  up  of  the  canal,  be  no 
longer  required  for  the  purposes  of  the  act,  the 
works  which  should  be  no  longer  required  might 
be  sold  by  the  company  in  the  manner  provided 
by  the  Lands  Clauses  Act  with  respect  to  the 
sale  of  superfluous  lands.  The  canal  having 
been  stopped  up,  and  converted  into  a  railway : — 
Held,  that  on  the  conversion  of  the  canal  into  a 
railway,  the  right  of  the  company  to  the  flow  of 
water  into  the  cut  for  driving  the  wheel  ceased, 


and  that  the  railway  company  could  not  convey 
to  a  purchaser  any  right  to  such  flow.    Ih, 

« 

Ceiser  of  Easement.] — ^An  easement  to  take 
water  to  fill  a  canal  ceases  when  the  canal  no 
longer  exists.    Ih. 

Under  Parliamentary  Foweri.] — ^When  a  cor- 
poration acquires  riparian  lands  under  parlia- 
mentary powers,  all  riparian  rights,  whether 
ordinary  or  prescriptive,  already  subsisting  in 
respect  of  those  lands,  attach  to  such  corpora- 
tion ;  and  if  the  special  objects  of  its  incorpora- 
tion include  purposes  requiring  the  use  of  the 
water,  the  supply  of  water  to  which  the  corpora- 
tion is  eutitled  will  be  measured  by  the  extent 
of  user  necessary  for  the  purposes  of  the  act,  if 
such  user  vvould  be  more  extensive  than  that  to 
which  the  corporation  would  be  entitled  as  the 
successor  of  the  former  riparian  owner.  Swindim 
Waterworks  Company  v.  wilts  and  Berks  Canal 
Company,  7  L.  R.,  H.  L.  697 ;  46  L.  J.,  Ch.  638  ; 
33  L.  T.  613  ;  24  W.  R.  284.  Affirming  9  L.  R., 
Ch.  451  ;  43  L.  J.,  Ch.  393  ;  30  L.  T.  443  ;  22 
W.  R.  444. 

A  canal  company  incorporated  by  act  of  par- 
liament claimed  to  be  entitled  to  the  flow  of 
water  in  a  certain  stream  for  the  purposes  of 
navigation  under  the  act,  as  the  purchasers  under 
the  act  of  a  tenement  upon  which  was  an  ancient 
mill.  A  waterworks  company,  without  parlia- 
mentary powers,  acquired  lands  higher  up  the 
stream  than  the  canal  company,  and  diverted 
the  water  of  the  stream,  and  stoied  it  in  a  re- 
servoir for  the  purpose  of  selling  it  to  the  town 
of  Swindon,  claimmg  to  do  so  as  a  matter  of 
right :— Held,  first,  that  the  canal  company  was 
entitled  to  the  fiow  of  water  to  the  extent  claimed 
imder  both  heads.    Ih, 

Held,  secondly,  the  user  claimed  by  the  water- 
works company  not  being  a  user  connected  with 
the  servient  tenement,  was  inconsistent  with  the 
right  of  the  canal  company.    Ih, 

Held,  thirdly,  that  such  user  being  claimed  as 
of  right  might  be  restrained  by  injunction  with- 
out proof  of  substantial  damage  already  sustained 
or  imminent  therefrom.    Ih, 

Bights  of  Fnblio— TTser  for  Twenty  Tean .] — 
A  company  was  established  by  statute  for 
making  and  maintaining  a  navigable  canal ; 
and  by  a  section  reciting  that  the  erection  of 
steam-engines  near  to  the  navigation  might  pro- 
mote its  interests,  it  was  made  lawful  for  the 
owners  of  lands  within  twenty  yards  of  the 
canal  to  draw  off  water  sufficient  to  supply  such 
engines,  for  the  sole  purpose  of  condensing  the 
steam  used  for  workmg  them,  such  water  to 
be  returned  into  the  canal  (allovring  for  inevit- 
able waste),  so  that  no  obstruction  should  arise 
to  the  navigation.  The  company  sued  R.  for 
that  he  being  possessed  of  land  within  twenty 
yards  of  the  canal,  and  of  a  mill  and  steam- 
engine  on  such  land,  drew  water  from  the  canal 
more  than  sufficient  for  the  sole  purpose  of  con- 
densing, and  used,  the  same  for  other  purposes 
than  of  condensing,  whereby  the  company  lost 
and  was  deprived  of  the  water.  Plea,  that  the 
defendant  was  tenant  of  land,  and  was  the 
occupier  of  a  mill  erected  on  the  land  and 
abutting  on  the  canal,  and  of  a  steam-engine  in 
the  mill,  and  that  he  and  all  occupiers  of  the 
land,  mill  and  engine  had  for  twenty  years  used 
as  of  right  the  easement  of  drawing  from  time 
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to  time  from  the  canal  such  qaantitios  of  water 
as  were  necessary  for  other  purposes  than  that 
of  condensing,  to  wit,  for  the  purposes  of  sup- 
plying the  boilers  of  the  engine  with  water,  of 
generating  steam  to  work  the  engine,  of  heating 
the  mill,  of  cleansing  the  boilers,  and  of  supply- 
ing water  to  a  cistern  on  the  roof  of  an  engine- 
house  on  the  land ;  and  that  the  defendant,  in 
exercise  of  his  right,  drew  off  the  water  for  the 
purposes  aforesaid.  A  mill  of  the  defendant, 
called  the  Old  Mill,  with  a  steam-engine,  abut- 
ting on  the  canal,  had  existed  more  than  twenty 
years;  within  twenty  years  a  new  mill  with 
another  engine  had  been  erected  adjoining  to 
and  communicating  with  the  Old  Mill,  water 
passing  from  one  to  the  other,  and  the  machinery 
of  one  being  worked  by  power  from  the  other ; 
and  the  water  of  the  canal  had  been  used  in 
both  mills  (in  the  old  during  more  than  twenty 
years)  for  the  purposes  mentioned  in  the  plea, 
except  that  of  supplying  a  cistern  on  the  roof  of 
the  engine-house,  there  being  no  cistern  in  that 
place.  The  jury  found  that  the  buildings  con- 
stituted one  mill,  and  that  the  user  proved  had 
been  as  of  right,  and  a  verdict  was  taken  for  the 
company.  On  a  motion  "to  enter  a  verdict  for 
the  defendant : — Held,  that  the  justification  in 
respect  of  "a  certain  mill"  was  supported  by  the 
proof  of  the  defendant  having  occupied  and  used 
the  water  for  the  Old  Mill  during  twenty  years, 
and  that  if  the  company  meant  to  rely  upon  the 
more  modem  user  in  the  new  mill,  they  should 
have  new  assigned ;  and  that  the  failure  of 
proof  as  to  the  cistern  did  not  entitle  the  com- 
pany to  an  entire  verdict  on  the  issue  joined, 
but  that  the  verdict  might  be  entered  dis- 
tributively,  with  nominal  damages  for  the  user 
not  justified  in  proof.  Rochdale  Cayial  Com- 
pany V.  BadcUffe,  18  Q.  B.  287  ;  21  L.  J.,  Q.  B. 
297 


When  Ghrant  TTltra  virei.]— The  company 


moved  for  judgment  non  obstante  veredicto,  on 
the  same  issue,  and  relied  upon  the  act  of  parlia- 
ment and  others  establishing  and  regulating 
their  canal,  which  gave  the  public  a  right,  for 
the  purpose  of  navigation,  to  use  the  canal  and 
adjoining  wharfs  and  ways,  paying  certain  rates, 
empowered  the  company  to  raise  money  on  the 
security  of  such  rates,  and  obliged  them  to 
convey  all  their  waste  water  into  the  Duke  of 
Bridgewater's  canal ; — Held,  that  the  company 
could  not,  consistently  with  these  enactments, 
have  granted  the  water  for  other  purposes  than 
that  permitted  by  the  statute,  and  that  an  actual 
gnmt,  if  proved,  for  the  purposes  mentioned  in 
the  plea,  would  have  been  illegal,  and  no  justifi- 
cation ;  and,  therefore,  that  the  grant  for  such 
purposes  implied  from  twenty  years'  user,  was  no 
legal  defence  to  the  action.    lb. 

Whan  Wrongful— Bight  of  Action.]— An  act 
empowered  a  company  to  purchase  lands  for 
making  and  maintaining  a  navigable  canal,  and 
contained  provisions  with  respect  to  the  con- 
veyance of  land,  and  its  vesting  in  the  company 
on  payment  of  the  price  assessed  by  compensa- 
tion. It  was  also  provided,  that  manufacturers 
within  a  certain  distance  of  the  canal  might, 
after  notice  to  the  proprietors  of  the  canal,  lay 
down  pipes  to  supply  their  steam-engines  with 
water  for  the  sole  purpose  of  condensing  the 
steam  used  for  working  such  engines  ;  and  that 
if  any  dispute  should  arise  with  any  person 


desirous  of  taking  water  for  the  above  purpose, 
or  should  be  in  the  use  of  taking  the  same,  such 
disputes  should  be  finally  determined  by  com- 
missioners. A  declaration  by  the  company 
stated  that  the  canal  had  been  made  and  main- 
tained by  them  in  pursuance  of  the  act ;  that 
the  defendant  having  steam-engines  within  the 
prescribed  distance  of  the  canal,  had,  after 
notice  to  the  company,  laid  down  pipes  com- 
municating with  the  canal,  and  that  the  defen- 
dant had  used  the  water  drawn  off  by  such 
pipes  for  other  purposes  than  condensing  the 
steam  of  his  engines.  It  was  objected  that 
the  declaration  did  not  shew  any  conveyance  or 
ownership  of  the  canal  or  water;  nor  did  it 
shew  any  invasion  of  a  private  right,  or  damage 
to  such  a  right,  inasmuch  as  the  act  complained 
of,  if  wrongful,  was  clearly  prohibited  by 
statute,  so  that  a  repetition  of  the  act  could 
never  be  used  as  evidence  that  it  was  rightful ; 
also,  that  the  remedy  was  by  indictment  as  for 
a  violation  of  a  statutory  provision  ;  and  further, 
that  the  complaint  was  a  dispute  over  which 
the  commissioners  under  the  act  had  exclusive 
jurisdiction  : — Held,  that  the  declaration  was 
good  ;  that  it  must  be  taken  that  the  company 
was  in  possession  of  the  canal,  and  that,  with- 
out averment  of  special  damago,  the  wrongful 
act  appeared  to  be  a  damage  to  the  company's 
right ;  that  the  disputes  over  which  the  commis- 
sioners had  jurisdiction  were  disputes  with  per- 
sons either  about  to  use,  or  in  the  actual  use  of 
the  canal  water  for  a  rightful  purpose,  as  to  the 
mode  of  taking  such  water,  and  that  the  pro- 
vision for  reference  to  the  commissioners  did  not 
apply  to  a  mere  wrongful  act.  RocMaXc  Canal 
Company  v.  Xing  (;in  error)  jli  Q.  B.  122  ;  15 
Jur.  896— Ex.  Oh. 


11.  Other  Bights. 

Uier  by  Steamerf.l— There  is  a  public  right 
of  user  of  a  canal  with  boats  propdled  by  steam 
power,  if  they  do  no  injury  to  tie  canal  beyond 
what  is  occasioned  by  traction  by  horses.  Que 
V.  Midland  Railway  Company,  27  Beav.  247  ; 
28  L.  J.,  Oh.  727  ;  6  Jur.,  N.  S.  1017. 

Letting  of  Boats.] — A  canal  company  cannot 
grant  the  exclusive  right  to  let  boats  for  hire 
over  their  water,  so  as  to  give  the  grantee  a  right 
to  sue  a  third  party  for  the  infringement  of  his 
right.  Hill  V.  'JSipper,  2  H.  &  C.  121  ;  9  Jur., 
N.  S.  725  ;  8  L.  T.  792. 

Whar£i.] — A  canal  act  empowered  the  lord  of 
any  manor,  and  the  owner  of  any  lands  through 
which  the  canal  should  be  made,  to  erect  and 
use  any  whar&,  quays,  landing-places,  or  ware- 
houses in  or  upon  their  lands  adjoining  or  near 
to  the  canal,  and  to  land  any  goods  or  other 
things  upon  such  wharf,  or  upon  the  banks 
lying  between  the  same  and  the  canal,  and  also 
to  make  convenient  places  for  boats  to  lie  and 
turn  in,  so  that  the  making  or  using  the  same 
did  not  obstruct  or  prejudice  the  navigation  of 
the  canal  or  any  towing-paths  or  sides  thereof  : 
— Held,  that  an  owner  of  land  adjoining  the 
towing-paths  had  a  right  to  erect  a  wharf  on  his 
own  soil,  and  to  land  goods  on  the  towing-path, 
and  convey  them  across  it  to  his  own  wliarf, 
Monvioutlishire  Canal  and  Rmltcay  Company  v^ 
Ililh  4  H.  &  N.  421  ;  28  L.  J.,  Ex.  283. 
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Boad  over  other  Person' i  Land.] — The  power 
given  by  a  canal  act,  enabling  the  proprietor  of 
a  mineral  district  to  make  roads  and  railways 
over  lands  of  other  persons  from  his  mines  to 
the  canal,  does  not  restrict  him  to  the  shortest 
practicable  route,  but  enables  him  to  adopt  any 
more  drcuitons  route  which  in  the  bon&  fide 
exercise  of  his  judgment  he  may  find  expedient, 
provided  the  point  at  which  he  joins  the  canal  is 
within  four  miles  of  the  boundary  of  his  estate. 
Michards  v.  Richards^  1  Johnson,  255. 

Saving  time  by  avoiding  a  lock  is  a  sufficient 
reason  for  preferring  a  more  circuitous  route  for 
this  purpose.    lb. 

Fenders  against  Floods.] — On  indictment  for 
nuisance  to  a  canal  established  by  act  of  parlia- 
ment, it  appeared  that  the  canal  was  carried 
across  a  river  and  the  adjoining  valley  by  means 
of  an  aqueduct  and  embankment,  in  which  were 
several  arches  and  culverts ;  that  a  brook  fell 
into  the  river  above  its  point  of  intersection 
with  the  canal,  and  that  m  times  of  flood  the 
water  which  was  then  penned  back  into  the 
brook  overflowed  its  banks,  and  was  carried  by 
the  natural  level  of  the  country  to  the  arches, 
and  through  them  to  the  river,  doing  however 
much  mischief  to  the  land  over  which  it  passed  ; 
that  except  for  the  nuisance  after  mentioned, 
the  aqueduct  was  sufficiently  wide  for  the 
passage  of  the  river  at  all  times  but  those  of 
high  flood  ;  that  the  occupiers  of  land  adjoining 
the  river  and  brook  had,  for  protection  of  their 
land,  subsequently  to  the  making  of  the  canal 
aqueduct  and  embankment,  erected  or  heightened 
artificial  banks  called  fenders  on  their  proper- 
ties to  prevent  the  flood-water  from  escaping  as 
above  mentioned,  and  that  the  flood-water  had 
come  down  in  time  of  flood  in  such  force  against 
the  aqueduct  and  canal  banks  as  to  en^inger 
them  and  obstruct  the  navigation ;  that  the 
fenders  were  not  unnecessarily  high,  and  that  if 
they  were  reduced  many  hxmdreds  of  acres  would 
again  be  exposed  to  inundation  : — Held,  that  the 
occupiers  were  not  justified  in  altering  for  their 
own  benefit  the  course  in  which  the  flood-water 
had  been  accustomed  to  run,  and  consequently 
they  were  indictable.  Mex  v.  Trafford,  1  B.  & 
Ad.  874 ;  8,  C,  (in  error),  1  M.  &  Scott,  401 ;  2 
0.  &  J.  265  ;  8  Bing.  204. 

Bights  of  Fishery.] — A  canal  act  provided 
that  the  lord  of  every  manor  through  which  the 
canal  and  reservoirs  thereto  belonging  should  be 
made,  should  be  entitled  to  the  right  of  fishery 
in  so  much  of  the  canal  and  reservoirs  as  should 
be  made  in,  over  or  through  the  common 
waste  lands  within  his  manor,  and  that  the 
owners  of  any  other  lands  through  which  the 
canal  should  be  made,  should  also  have  the  like 
right  of  fishery  of  and  in  so  much  of  the  canal 
as  should  be  made  in,  over  or  through  their 
lands  wherein  they  had  the  right  of  fishery 
before  the  act : — Held,  that  the  right  reserved  to 
the  lord  of  the  manor  was  confined  to  common 
or  waste  lands  where  the  lord  was  owner  of  the 
soil,  and  therefore  did  not  extend  to  open 
lammas  lands,  the  soil  of  which  was  in  various 
owners,  the  occupiers  intercommoning  for  a 
certain  part  of  the  year.  Grand  Union  Canal 
Company  v.  Ashby,  6  H.  &  N.  394  ;  30  L.  J.,  Ex. 
203. 

See  aUo  sub  tit.  FiSH  AND  FiSHEBiES. 


Ill,  STREAMS,  NON-NAVIGABLE  RIVERS, 
AND    WATERCOURSES. 

1.    RIGH.T8  AND  INCIDENTS  OF. 
a.  Qenerally. 

Natural  Bight  to  Flowing  Water.  1— Running 
water  is  originally  publici  juris,  ana  an  indivi- 
dual can  only  acquire  a  right  to  it  by  applying 
so  much  of  it  as  he  requires  for  a  beneficial  pur- 
pose, leaving  the  rest  to  others,  who,  if  they 
acquire  a  right  to  it  by  subsequent  appropria- 
tion, cannot  lawfully  be  disturbed  in  the  enjoy- 
ment of  it.  Williams  .v.  Morland,  4  D.  &  R. 
583  ;  2  B.  &  C.  910. 

Flowing  water  is  publici  juris  in  this  sense 
only,  that  all  may  reasonably  use  it  who  have  a 
right  of  access  to  it,  and  that  none  can  have  any 
property  in  the  water  itself,  except  in  the  par- 
ticular portion  which  he  may  choose  to  abstract 
from  the  stream  and  take  into  his  possession,  and 
that  during  the  time  of  his  possession  only. 
Bmbrey  v.  Owen,  6  Ex.  353  ;  20  L.  J.,  Ex.  212  ; 
15  Jur.  633. 

The  right  to  have  a  stream  of  water  flow  in  its 
natural  state,  without  diminution  or  alteration,  is 
an  incident  to  the  property  in  the  land  through 
which  it  passes  ;  but  this  is  not  an  absolute  and 
exclusive  right  to  the  flow  of  all  the  water,  but 
only  subject  to  the  right  of  other  riparian  pro- 
prietors to  the  reasonable  enjoyment  of  it ;  and 
consequently  it  is  only  for  an  unreasonable  and 
unauthorized  use  of  this  common  benefit  that  any 
action  will  lie.    Ih. 

The  right  to  ha^e  a  stream  of  water  which 
flows  above  ground  running  in  its  natural  course, 
is  not  by  a  presumed  grant  from  long  acqui- 
escence on  the  part  of  the  riparian  proprietors, 
above  and  below,  but  is  ex  jure  naturse,  and  an 
incident  of  property ;  and  an  acti6n  lies  for  in- 
fringement of  tiis  right.  Dickinson  v.  Grand 
JvTiction  Canal  Company^  7  Ex.  282  ;  21  L.  J., 
Ex.  241 ;  16  Jur.  200. 

Such  a  right  in  no  way  depends  upon  prescrip- 
tion or  the  presumed  grant  of  his  neighbour,  nor 
from  the  presumed  acquiescence  of  the  proprietors 
above  and  below,  as  stated  by  Tindal,  C.  J.,  and 
Maule,  J.,  in  Acton  v.  Blundell  (12  M.  &  W. 
324)  ;  and  SniUh  v.  Xenriek  (7  C.  B.  616).     lb. 

A  right  to  the  use  of  flowing  water  does  not 
necessarily  depend  upon  the  ownership  of  the  soil 
covered  by  such  water.  Lord  v.  Sydney  ( Com- 
misHoners),  12  Moore,  P.  C.  C.  473  ;  7  W.  R.  267. 

The  right  to  the  enjoyment  of  a  natural  stream 
of  water  on  the  surface  ex  jure  naturae  belongs  to 
the  proprietor  of  the  adjoining  land  as  a  natural 
incident  to  the  right  to  the  soil  itself.  He  has 
the  right  to  have  it  come  to  him  in  its  natural 
state,  in  flow,  quantity,  and  quality,  and  to  go 
from  him  without  obstruction,  upon  the  same 
principle  that  he  is  entitled  to  the  support  of 
his  neighbour's  soil  for  his  own  in  its  natural 
state.  Chasemore  v.  Richards,  infra.  And  see 
Ihmor  V,  Barwell,  infra. 


Water  Percolating  through  the  Solli] — 


The  principles  which  apply  to  the  right  to  water 
flowing  in  a  certain  and  defined  course,  whether 
in  an  open  and  a  visible  stream,  or  in  a  subter- 
ranean channel,  are  inapplicable  to  water  per- 
colating through  underground  strata,  having  no 
certain  course  or  defined  limit,  but  oozing  through 
the  soil  wherever  the  rain  penetrates.  Chasemore 
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V.  Riehards,  7  H.  L.  Cas.  349  ;  29  L.  J.,  Ex.  81 ; 
6  Jur.,  N.  S.  873 ;  7  W.  B.  685. 


"Water  from  Natural  Springf.] — In  land 


there  was  a  pond,  formed  in  the  gravel  bed,  and 
which  had  existed  from  time  immemorial,  and  in 
which  the  water  rose  naturally  from  several 
springs  at  its  bottom,  and  thence  overflowed  the 
western  edge,  and  formed  a  rivulet,  which  ran 
through  and  supplied  other  ornamental  ponds, 
being  used  for  cattle,  and  supplying  the  gardens 
of  the  house.  In  1855  the  commissioners  of 
sewers,  in  order  to  drain  a  populous  district 
thereabouts,  commenced  the  construction  of  a 
sewer  in  the  parish  near  to  these  premises, under 
the  centre  of  the  public  highway,  through  the 
bed  of  gravel,  whicn  bed  ran  also  through  the 
owner's  land.  This  cutting  nowhere  approached 
nearer  to  the  owner's  property  than  seventeen 
yards.  The  sewer  was  properly  made  for  attain- 
ing its  object.  The  immediate  effect,  however, 
was  to  drain  t^e  springs  in  the  bed  of  g^vel,  and 
to  prevent  them  from  tinding  their  way  into  the 
pond,  so  that  the  rivulet  ceased  to  be  supplied 
with  water,  and  in  its  turn  to  supply  the  other 
ponds  on  the  estate.  By  11  &  12  Vict  c.  112, 
s.  50,  where  any  work  by  the  commissioners  done, 
or  required  to  be  done,  in  pursuance  of  the  pro- 
visions of  this  act,  shall  interfere  with  or  preju- 
dicially affect  any  ancient  mill,  or  any  right 
connected  therewith,  or  other  right  to  the  use  of 
the  water,  full  compensation  shall  be  made  to  all 
persons  sustaining  damage  thereby  in  manner 
herein  provided  : — Held,  that  the  owner  of  the 
land  was  not  at  common  law  entitled  to  compen- 
sation from  the  commissioners  in  respect  of  the 
abstraction  of  water.  lieg,  v.  Metropolitan  Board 
of  Works,  8  B.  &  S.  710 ;  32  L.  J.,  Q.  B.  105  ;  9 
Jur..  N.  S.  1008  ;  8  L.  T.  238. 

Claim  by  a  plaintiff  to  use  water  which  flowed 
from  his  land  to  the  land  of  the  defendant,  and 
was  there  collected  in  a  reservoir,  whence  it  re- 
flowed  into  the  plaintiff's  land.  And  a  claim  also 
by  the  plaintiff  to  the  overflow  into  his  land  of  a 
pond  wnich  flowed  through  the  defendant's  land 
into  that  of  the  plaintiff.  The  claims  being  sup- 
ported by  evidence  of  twenty  years'  use : — Held, 
that  these  were  not  maintainable.  Unnor  v. 
Banoell,  2  Giff.  410 ;  6  Jur.,  N.  S.  1233.  See 
S.  a  on  appeal,  1  De  G.,  F.  &  J.  529 ;  4  L.  T. 
597. 

But  held,  that  the  plaintiff  was  entitled  to 
water  flowing  from  surface  springs  on  the  de- 
fendant's lands,  and  which  naturally  flowed,  but 
not  through  perfectly-defined  channels,  into  the 
plaintiff's  lands,  and  was  entitled  to  an  injunc- 
tion to  restrain  the  defendant  from  diverting  it. 
Ih. 

Water,  as  it  issues  from  a  well  or  a  spring,  is 
not  to  be  considered  as  produce  of  the  soil,  so  as 
to  make  the  right  to  take  it  in  alieno  solo  for 
domestic  purposes  a  profit  d  prendre.  Such  right 
is  an  easement  only,  and  may  be  claimed  by 
custom.  Race  v.  Ward,  4  Kl.  &  Bl.  702  ;  3  C.  L. 
R.  744  ;  24  L.  J.,  Q.  B.  153  ;  1  Jur.,  N.  S.  704. 


Snrfaee  Water.]— A  landholder    has  a 


right  to  appropriate  surface  water  which  flows 
over  his  land  m  no  definite  channel,  although 
the  water  is  thereby  prevented  from  reaching 
a  watercourse  which  it  previously  supplied. 
Broadbent  v.  Bamshothum,  11  Ex.  602 ;  25  L.  J., 
Ex.  115.  See  Ennor  v.  Banoell,  9upra, 
Water  which  squanders  itself  over  an  indefinite 


surface  is  not  a  proper  subject-matter  for  the 
acquisition  of  a  right  by  user.  BrUeoe  v, 
Droyght,  11  Ir.  G.  L.  B.  250— Ex.  Ch. 

Bighte  of  Flihing.]— &?<;  Fibh  and  Fish- 

EBI£a« 


b.  OxtUnary  Streams  and  SiTora. 
i.  Property  in  Soil, 

Bipariaa  Ownera— Bights  of.]— In  an  ordinary 
case,  primA  facie,  proprietors  on  each  side  of  a 
river  are  respectively  entitled  to  the  soil,  usque 
ad  medium  tilum  aquae.  Wishart  v.  Wyllie,  1 
Macq.  H.  L.  Cas.  389. 

The  sou  of  the  alveus  is  not  the  common  pxo« 
perty  of  the  respective  owners  on  the  opposite 
sides  of  a  river  ;  the  shore  of  each  belongs  to  him 
in  severalty,  and  extends  usque  ad  medium  filum 
aquae  ;  but  neither  is  entitled  to  use  it  in  such  a 
manner  as  to  interfere  with  the  natural  flow  of 
the  stream.  Bickett  v.  Morris,  1  L.  B.,  H.  L. 
47  ;  12  Jur.,  N.  S.  803  ;  14  L.  T.  835. 

A  purchaser  of  land  on  the  banks  of  a  river 
takes,  by  his  conveyance,  the  right  of  ownership 
of  a  moiety  of  the  bed  of  the  river  ad  medium 
filum  aquffi.  Crossley  v.  Lightotoler,  3  L.  B.,  £q. 
279. 

The  more  than  ordinary  breadth  of  a  river 
does  not  prevent  a  conveyance  of  premises  therein 
describeci  as  bounded  thereby  from  operating  to 
convey  the  portion  of  the  bed  and  soil  of  the 
river  abutting  thereon,  up  to  midstream.  Dwyer 
V.  Rich,  4  Ir.  B.,  C.  L.  424. 

A  river  was,  in  general,  the  boundary  of  the 
counties  of  M.  on  Uie  west,  and  E.  on  the  east. 
It  was  proved  that  before  1808  the  river  had 
changed  its  course  to  the  east.  Evidence  being 
given  that  the  land  left  bare  on  the  west  side  oC 
the  river  was  treated  as  part  of  the  county  of  E., 
the  jury  found  that  the  land  was  in  the  county 
of  E. ;  and  the  court  refused  to  grant  a  new 
trial,  on  the  ground  that  the  judge  had  not 
directed  the  jury,  that  if  the  change  of  the 
course  of  the  river  had  been  gradual,  the  land 
left  on  the  west  side  of  the  river  would  belong 
to  the  county  of  M.  Ford  v.  Laeey,  7  H.  &  N. 
151  ;  30  L.  J.,  Ex.  352  ;  7  Jur.,  N.  S.  684. 

Aooretionf .]  — Accretions  from  the  gradnal 

change  of  the  course  of  a  non-navigable  river, 
where  there  are  no  fixed  boundaries,  will  become 
the  property  of  the  owner  of  the  adjoining  land« 
Ih. 


Alluyial  Lands.]— Alluvial  lands  which 

are  gradually  gained  from  a  river  belong,  by  way 
of  accretion,  to  the  lands  of  the  adjoining  pro- 
prietor. Mussumat  Imam  Bandi  v.  Hurgovimd 
Ghose,  4  Moore,  Ind.  App.  403. 

Bight  of  Altering  Stream.]  —  Biparian 

proprietors  have  a  common  interest  in  the  water 
of  a  running  stream,  and  a  separate  property  in 
the  alveus  or  channel  thereof  usque  ad  medium 
filum  fluminis.  Bickett  v.  Morris,  1  L.  B., 
H.  L.  Sc.  Cas.  47  ;  12  Jur.,  N.  S.  803  ;  14  L.  T. 
835. 

But  no  proprietor  may  so  use  his  property  in 
the  alveus  as  to  affect  the  interest  of  ex  advereo 
proprietors  in  the  stream ;  and  in  order  to  entitle 
a  riparian  proprietor  to  relief  against  buildings 
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upon  the  al^eus,  it  is  not  necessary  for  him  to 
prove  that  damage  to  him  has  been  or  is  likely 
to  be  cansed  thereby,    lb, 

ii.   Use  of  Water, 

Bights  of  Biparian  Owners.]  —  Every  owner 
of  land  on  the  banks  of  a  river  has  prim&  facie  an 
equal  right  to  use  the  water,  and  cannot  acquire 
a  right  to  throw  the  water  back  on  the  proprietor 
above,  or  to  divert  it  from  the  proprietor  below, 
without  a  grant,  or  twenty  years*  enjoyment, 
which  is  evidence  of  a  grant.  Wright  v.  Uoward^ 
1  Sim.  &  Stu.  190. 

The  owner  of  land,  through  which  a  river  runs, 
cannot,  by  enlarging  a  channel  of  certain  dimen- 
sions, through  which  the  water  had  been  used  to 
flow  before  the  appropriation  of  it  by  another,  di- 
vert more  of  it  to  the  prejudice  of  any  other  land- 
owner lower  down  the  river,  who  had  at  any  time 
before  such  enlargement  appropriated  to  himself 
the  surplus  water  which  did  not  escape  by  the 
former  channel  Bealey  v.  ShaWy  6  East,  208  ;  2 
Smith,  321. 

The  right  to  appropriate  a  stream  of  water,  in 
exclusion  of  any  owners  of  the  banks  of  the 
stream,  cannot  be  acquired  in  a  less  period  than 
twenty  years.  Mason  v.  Jffillf  2  K.  &  M.  747  ;  5 
B.  &Ad.  1. 

If  water  has  been  accustomed  to  flow  along  a 
channel  from  time  immemorial,  and  it  has  been 
appropriated,  the  flrst  owner  of  the  adjoining 
lands  on  both  sides  who  appropriates  it,  without 
doing  any  injury  to  any  one,  either  above  or  be- 
low him,  acquires  such  a  right  by  his  appropria- 
tion, that  though  he  may  not  have  enjoyed  it  for 
twenty  years,  he  may  maintain  an  action  against 
any  owner  of  the  lands  above  him  who  wrong- 
fully diverts  the  water  from  its  ancient  chan- 
nel. Franknm  v.  Falmouth  (^Earl%  6  C.  &  P. 
529. 

The  owner  of  the  banks  of  a  stream  has  a 
right  to  the  advantages  of  that  stream,  flowing 
in  its  natural  course,  and  is  entitled  to  use  it  for 
any  purpose  not  inconsistent  with  similar  enjoy- 
ment in  the.  owners  above  and  below.  Mason  v. 
imi,  2  N.  &  M.  747  ;  5  B.  Ad.  1. 

No  proprietor  of  the  banks  of  a  stream  has  a 
right  t(5  diminish  the  quantity,  or  injure  the 
quality  of  the  water,  to  the  detriment  of  other 
similar  possessors  of  other  parts  of  the  banks. 
Ih. 

Every  riparian  proprietor  has  a  right  to  the 
reasonable  use  of  the  water  flowing  past  his 
land,  namely,  for  his  domestic  purposes,  and  for 
his  cattle,  and  this  without  regard  to  the  effect 
which  such  use  may  have,  in  case  of  a  deflciency, 
upon  proprietors  lower  down  the  stream.  He 
has  also  the  right  to  the  use  of  the  water  for  any 
other  purpose,  provided  he  does  not  thereby  in- 
terfere with  the  rights  of  other  proprietors,  either 
above  or  below  him.  Miner  v.  Gilmourf  12 
Moore,  P.  C.  C.  131 ;  7  W.  R.  328. 

Subject  to  this  condition,  a  riparian  proprietor 
may  dfun  up  the  stream  for  the  purpose  of  a 
mill,  or  divert  the  water  for  the  purpose  of 
irrigation  ;  but  he  has  no  right  to  Interrupt  the 
Tegular  flow  of  the  stream,  if  he  thereby  inter- 
feres with  the  lawful  use  of  the  water  by  other 
proprietors,  and  inflicts  upon  them  a  sensible 
injury.    lb. 

Every  proprietor  of  lands  on  the  banks  of  a 
natural  stream  has  a  right  to  use  the  water, 
provided  he  so  uses  it  as  not  to  work  any 


material  injury  to  the  rights  of  the  proprietors 
above  or  below  him  on  the  stream,  and  may 
begin  to  exercise  that  right  whenever  he  will. 
Sampson  v.  Hoddinott^  1  C.  B.,  N.  S.  590 ;  26 
L.  J.,  C.  P.  148  ;  3  Jur.,  N.  S.  243. 

The  right  of  the  riparian  proprietor  is  limited 
to  natural  streams,  and  does  not  attach  in  the 
case  of  artificial  cuts  or  drains.    Ih. 

The  ordinary  right  of  the  riparian  proprietor 
is  to  take  so  much  water  as  he  requires  for  do- 
mestic or  similar  purposes  : — Held,  that  the  fact 
that  the  railway  company  did  not  require  water 
for  such  purposes  did  not  entitle  them  to  take  it 
for  other  purposes,  such  as  supplying  their  loco- 
motives. Att.'Oen.  V.  Great  Fastern  Railioay 
Company,  post  J  col.  571. 

Aoqnidtioii  of  Special  Bights.]  —  By  usage 
he  may  acquire  a  right  to  use  the  water  in  a 
manner  not  justified  by  his  natural  rights  ;  but 
such  acquired  right  has  no  operation  against  the 
natural  rights  of  a  landowner  higher  up  the 
stream,  unless  the  user  by  which  it  was  acquired 
affects  the  use  that  he  himself  has  made  of  the 
stream,  or  his  power  to  use  it,  so  as  to  raise  the 
presumption  of  a  grant,  and  so  render  the 
tenement  above  a  servient  tenement.  lb,  (Af- 
firmed, without  argument,  by  consent,  3  C.  B., 
N.  S.  596.) 

Where  A.  being  the  owner  of  land  through 
which  a  stream  runs  down  to  the  land  of  B., 
grants  by  deed  to  B.  that  the  stream  shall  be  in 
the  control  of  B.  and  his  assigns,  and  shall  flow 
in  a  free  and  uninterrupted  course  through  a 
channel  described  on  the  deed,  and  afterwards 
A.  and  B.  assign  respectively  their  land  to  Y.  and 
Z.,  Y.,  if  he  divert  the  water  from  such  chan- 
nel, tliough  he  does  not  thereby  deprive  Z.  of 
the  use  of  any  water,  is  liable  to  an  action  at 
the  suit  of  Z.  In  such  action  it  is  sufficient  for 
Z.  to  declare  that  by  reason  of  his  possession  of 
the  land  he  is  entitled  to  have  the  use  and 
benefit  of  the  water  flowing  in  a  certain  di- 
rection along  the  channel,  and.that  the  defendant 
diverted  the  water  therefrom.  It  is  not  neces- 
sary to  refer  to  the  grant.  Nortliam  v.  Hurley , 
1  E.  &  B.  665  ;  22  L.  J.,  Q.  B.  183  ;  17  Jur.  672. 

Supplying  House  at  a  Bistanoe.] — A  riparian 
proprietor  has  a  right,  by  means  of  water- 
wheeU '  and  machinery  erected  by  him  for 
that  purpose,  to  pump  up  water  from  a  natural 
stream  flowing  past  his  land  to  a  reservoir,  and 
to  convey  it  thence  by  pipes  to  his  dwelling- 
house,  upon  another  estate  at  a  distance  from  the 
stream,  and  he  may  there  apply  such  water  to 
his  domestic  and  other  necessary  purposes  of 
utility ;  provided  he  takes  only  a  reasonable 
quantity,  with  reference  to  the  size  of  the 
sti-eam,  and  the  rights  of  his  neighbour ;  but  he 
has  no  right  to  take  more  water  by  means  of  the 
wheels  and  machinery  than  he  would  have  a 
right  to  take  otherwise.  Norbury  (Lord)  v. 
Kitchin,  9  Jur.,  N.  S.  132  ;  7  L.  T.  685  ;  S,  (7.,  at 
nisi  prius,  3  F.  &  F.  292. 

Supply  of  Engines.]  —  A  railway  company 
whose  line  crossed  a  stream  in  the  immediate 
neighbourhood  of  one  of  their  stations,  took  water 
for  supplying  their  engines  and  for  the  general 
purposes  of  the  station.  On  bill  filed  by  a  mill- 
owner  lower  down  the  stream,  it  appeared  that 
the  abstraction  of  water  did  no  dami^  in  wet 
weather,  and  never  shortened  the  working  of  the 


] 
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mill  for  more  than  a  few  minates  a  day  : — Held, 
that  the  company,  aa  riparian  owners,  were  en- 
titled to  tsJce  a  reasonable  quantity  of  water  for 
their  purposes,  and  that  in  this  case  the  quantity 
taken  was  reasonable.  Sandwich  (^Earl)  v.  Cheat 
Northern  Railtoay  Company ^  10  Ch.  D.  707  ;  27 
W.  R.  616. 

Where  a  public  body  is,  under  an  act  of  par- 
liament, entrusted  with  powers  and  duties  for  a 
public  purpose,  the  court  will  giye  credit  to 
them  as  being  the  best  judges  of  what  they  want 
for  that  purpose.  AtL-Oen,  v.  Great  Eastern 
JRaUway  Company,  6  L.  R.,  Ch,  572  ;  19  W.  R. 
788. 

A  railway  company  was  restrained  from  taking 
a  large  quantity  of  water  for  the  use  of  their 
station  from  a  river  under  the  control  of  con- 
servators, credit  being  given  to  the  evidence  on 
their  part  that  taking  such  water  would  impede 
the  navigation,  against  the  evidence  on  the  part 
of  the  company  that  taking  such  water  would 
produce  no  appreciable  effect.    Ih, 

Irrigatioii.] — Whether  a  riparian  proprietor 
may  use  the  water  for  the  purpose  of  irriga- 
tion, if  he  again  returns  it  into  the  river, 
with  no  other  diminution  than  that  caused  by 
the  absorption  and  evaporation  attendant  on  the 
irrigation,  depends  on  the  ciroumstances  of  each 
particular  case.  EncMy  v.  Oioenj  6  Ex.  863  ; 
20  L.  J.,  Ex.  212  ;  16  Jur.  633. 

Uie  by  Non-Eipariaii  Owners.]  —  The  owner 
of  land  not  abutting  on  a  river,  with  the  licence 
of  a  riparian  owner,  took  water  from  the  river, 
and  after  using  it  for  cooling  certain  appa- 
ratus returned  it  to  the  river  undiminished  and 
unpolluted  : — Held,  that  a  lower  riparian  owner 
could  not  obtain  an  injunction  against  the  land- 
owner so  taking  the  water,  or  against  the  riparian 
owner  through  whose  land  it  was  taken.  Northam, 
V.  Hurley  (1  E.  &  B.  665)  and  Sampson  v.  ITod- 
dinott  (1  C.  B.,  K.  S.  590)  distinguished.  KenMt 
V.  Great  Eatiem  liailway  Company,  23  Ch.  D. 
566  ;  52  L.  J.,  Q.  B.  608 ;  48  L.  T.  784  ;  31  W.  R. 
603 ;  47  J.  P.  534.  Affirmed  in  C.  A.,  W.  N., 
1884,  p.  156. 

Ghrant  to  Non-Biparian  Landowner.]— A  ri- 
parian proprietor  derives  his  rights  in  respect 
of  the  water  from  possession  of  land  abutting  on 
the  stream,  and  if  by  a  deed  which  conveys 
only  land  abutting  on  the  stream,  he  affects  to 
grant  water  rights,  the  grants  though  valid  can 
create  no  rights  for  an  interruption  of  which  the 
grantee  can  sue  a  third  party  in  his  own  name. 
Stockport  Waterworks  Company  v.  Potter,  3 
H.  &  C.  300 ;  10  Jur.,  N.  8.  1005  ;  10  L.  T. 
748. 

A  riparian  owner  cannot,  except  as  against 
himseli,  confer  on  one  who  is  not  a  riparian 
owner  any  right  to  use  the  water  of  the  stream, 
and  any  user  by  a  non-riparian  proprietor,  even 
under  a  grant  from  a  riparian  owner,  is  wrongful 
if  it  sensibly  affects  the  flow  of  the  water  bv  the 
lands  of  other  riparian  proprietors.  Stoekport 
Waterworks  Company  v.  Potter  (3  H.  &  C.  300) 
approved.  Ormerod  v.  Todmorden  Joint  St  or  J: 
Mill  Company,  11  Q.  B.  D.  155  ;  52  L.  J.,  Q.  B. 
445  ;  31  W.  R.  759  ;  47  J.  P.  532— C.  A. 

Bights  nnder  Speoial  Aet — Conitmotion.] — 
By  an  act  of  parliament  authorizing  the  con- 
struction of  a  railway,  it  was  provided  that 


nothing  in  the  act  should  authorize  or  empower 
the  railway  company  "to  obstruct  the  naviga- 
tion of  a  river,  or  any  part  thereof,  or  to  divert 
any  of  the  waters  therein  or  which  now  supply 
the  river : — ^Held,  that  this  clause  applied  only 
to  the  time  of  construction  of  the  lailway,  and 
did  not  take  away  the  rights  of  the  company  as 
riparian  proprietors.  Att-Gen.  v.  Great  SasUm 
Railway  Company,  23  L.  T.  344  ;  18  W.  R. 
1187.  Affirmed,  6  L.  R.,  Ch.  572 ;  19  W.  R. 
788. 

0.  SuliterTaxiean  Streams. 

Oeneral  Piinoiplet.] — The  principles  which 
regulate  the  rights  of  owners  of  land  in  respect  of 
water  flowing  in  known  and  defined  channels, 
whether  upon  or  below  the  surface  of  the  ground, 
do  not  apply  to  underground  water  which 
merely  percolates  through  the  strata  in  no 
known  channels.  Chasem4)re  v.  Richards,  7  H. 
L.  Cas.  349 ;  29  L.  J.,  Ex.  81 ;  5  Jur.,  N.  S.  873 ; 
7  W.  R.  685. 

Where,  therefore,  a  landowner  and  a  mill- 
owner,  who  had  for  above  sixty  years  enjoyed 
the  use  of  a  stream  which  was  chiefly  supplied 
by  such  percolating  underground  water,  lost  the 
use  of  the  stream  after  an  adjoining  owner 
had  dug  on  his  own  ground  an  extensive  well, 
for  the  purpose  of  supplying  water  to  the 
inhabitants  of  the  district,  many  of  whom  had 
no  title  as  landowners  to  the  use  of  the  water : — 
Held,  that  the  millowner  had  no  right  of  action. 
lb. 

No  action  lies  for  interfering  with  the  course 
of  an  underground  stream  unless  its  course  is 
known.  Dickinson  v.  Grand  Junction  Candl 
Company,  7  Ex.  282  ;  21  L.  J.,  Ex.  241  :  16  Jur. 
200. 

Although  water  flows  subterraneously  in  a 
channel  which  was,  and  by  excavation  could 
have  been  ascertained  to  be  defined,  the  principle 
of  Ckasem^re  v.  RicJiards  (7  H.  L.  C.  349)  applies, 
if  the  channel  is  not  actually  known.  Ewart 
V.  Belfast  Poor  Law  Guardians,  9  L.  R.,  Ir.  172 
— C.A. 

Abstraotion  by  Xining  Operations.]  — 

The  owner  of  land  through  which  water  ^ows  in 
a  subterraneous  course  has  no  right  or  interest 
in  it  which  will  enable  him  to  maintain  an 
action  against  a  landowner,  who,  in  carrying  on 
mining  operations  in  his  own  land  in  the  usual 
manner,  drains  away  the  water  from  the  land  of 
the  first-mentioned  owner  and  lavs  his  well  dry. 
Acton  V.  Blundell,  12  M.  &  W.  324  ;  13  L.  J., 
Ex.  289. 

Although  a  landowner  will  not  in  general  bo 
restrained  from  drawing  off  the  subterranean 
waters  in  the  adjoining  land,  yet  he  will  be  re- 
strained if,  in  so  doing,  he  draws  off  the  water 
flowing  in  a  defined  surface  channel  through  the 
adjoining  land.  Grand  Junction  Canal  Com- 
pany V.  Shttgar,  6  L.  R.,  Cjh.  483  :  24  L.  T.  402  ; 
19  W.  R.  569. 

The  Grand  Junction  Canal  was,  near  Tring, 
supplied  with  water  from  a  mill-pond,  which 
pond  was  supplied  partly  by  water  fiowing  above 
ground  from  a  horse-pond,  and  partly  by  sub- 
terranean springs.  The  local  board  of  health  of 
Tring  constructed  a  sewer,  which,  through  defec- 
tive construction  as  the  canal  company  alleged, 
diminished  both  supplies  of  water  to  the  mill- 
pond,  and  so  injured  the  canal  company,  who 
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filed  a  bill  to  restrain  the  local  board  : — Held, 
that  there  was  no  remedy  for  the  abstraction  of 
the  undergpx)und  water,  bat.  that  there  mast  be 
an  injunction  to  restrain  the  interference  with 
that  flowing  above  ground.    lb. 

Bight  of  Support.] — An  owner  of  land  has  no 
right  at  common  law  to  the  support  of  the  sub- 
terranean water.  Popplewell  v.  Hodkinsohy  4 
L.  R,  Ex.  248  ;  38  L.  J.,  Ex.  126 ;  20  L.  T.  578  ; 
17  W.  B.  806— Ex.  Ch. 

d.  Watercoiuniea. 

General  Prineiples.] — The  right  to  the  water 
of  a  river  flowing  In  a  natural  channel  through 
a  man's  land,  and  the  right  to  water  flowing  to 
it  through  an  artificial  watercourse  constructed 
on  his  neighbour's  land,  do  not  rest  on  the  same 
principle.  In  the  former  case  each  successive 
riparian  proprietor  is  prirn^  facie  entitled  to  the 
unimpeded  flow  of  the  water  in  its  natural 
course,  and  to  its  reasonable  enjoyment  as  it 
passes  through  his  land,  as  a  natural  incident  to 
his  ownership  of  it.  In  the  latter  any  right  to 
the  flow  of  the  water  must  rest  on  some  grant 
or  arrangement,  either  proved  or  presumed,  from 
or  with  the  owners  of  the  lands  from  which  the 
water  is  artificially  brought,  or  on  some  other 
legal  origin  : — Held,  in  this  case,  that  the  plain- 
tiffs legal  right  to  the  enjoyment  of  water  over- 
flowing from  an  artificial  reservoir  through  an 
artificial  watercourse  on  his  neighbour's  (the 
defendant's)  land  should  be  presumed  from  the 
circumstances  under  which  the  same  were  pre- 
sumably created  and  actually  enjoyed ;  subject 
to  the  defendant's  right  to  the  use  of  the  water 
for  the  purpose  of  irrigating  his  lands  by  proper 
and  requisite  channels  and  other  proper  means. 
Hameshur  Pershad  Narain  Singh  v.  Koonj 
Beluiri  Pattuk,  4  App.  Cas.  121— P.  C. 

What  Constitutes.] — Water  passing  from  the 
opening  of  the  lock  of  a  canal  does  not  con- 
stitute a  watercourse  within  2  &  3  Will.  4,  c.  71, 
s.  2.  Staffordshire  Canal  Company  v.  Bir- 
mingham Canal  Company,  1  L.  B.,  H.  L.  254  ; 
35  L.  J.,  Ch.  757. 

To  constitute  a  watercourse,  in  which  rights 
may  be  acquired  by  user,  the  flow  of  water  must 
possess  that  unity  of  character  by  which  the  flow 
on  one  person's  land  can  be  identified  with  that 
on  his  neighbour's  land.  Briscoe  v.  Droitght,  11 
Ir.  C.  L.  B.  250— Ex.  Ch. 

A  claim  by  an  owner  of  a  copper  mine  to  sink 
pits  on  his  own  land,  to  fill  such  pits  with  iron, 
and  to  cover  the  same  with  water  pumped  from 
the  mine,  for  the  purpose  of  precipitating  the 
copper  contained  in  such  water,  and  afterwards 
to  let  off  the  water  impregnated  with  metallic 
substances  into  a  watercourse  upon  the  land  of 
another,  is  a  claim  to  a  watercourse  within  2  &  3 
Will.  4,  c.  71,  8.  2.  Wright  v.  Williams,  1  M.  & 
W.  77  ;  1  Gale,  410. 

Tributary   Streams.] — S.  was  convicted 

upon  an  information  laid  under  14  Geo.  3,  c.  96, 
which  was  one  of  several  acta  passed  to  improve 
the  navigation  of  the  rivers  Aire  and  Calder. 
By  s.  97,  any  person  who  wilfully  throws  any 
ballast,  &c.,  into  any  part  of  these  rivers,  or  of 
any  watercourses  thereunto  belonging,  is  liable 
to  a  penalty.  S.  carried  on  the  business  of  a 
tanner,  and  it  was  proved  that  on  a  certain 


day  a  quantity  of  rubbish  was  discharged  by 
him  into  a  beck,  adjoining  the  premises,  at  a 
point  about  four  miles  from  the  river-  Aire,  into 
which  it  fiows  at  a  place  where  that  river  is 
navigable: — Held,  that  the  conviction  was  wrong, 
inasmuch  as  the  words  "  watercourses  thereunto 
belonging  "  did  not  include  "  tributary  streams," 
unless  they  formed  part  of  the  navigation.  Smith 
V.  Barnham,  34  L.  T.  774. 

Semble,  that  the  section  points  to  a  knowingly 
wilful  act  on  the  part  of  the  doer,  and,  as  S. 
merely  exercised  a  supposed  right,  there  was  no 
wilful  throwing  in  of  rubbish  at  all  within  the 
meaning  of  the  section.    lb. 

Natural  or  Artiiloial— Bighti  in.] — A  water- 
course, though  artificial,  may  have  been  originally 
made  under  such  circumstances  and  have  been  so 
used  as  to  g^ve  all  the  rights  that  the  riparian 
proprietors  would  have  had  if  it  had  been  a 
natural  stream  ;  and,  therefore,  in  an  action  by 
one  riparian  proprietor  against  another  for  the 
pollution  and  diversion  of  a  watercourse,  it  is  a 
misdirection  to  tell  the  jury,  that,  if  the  stream 
was  artificial  and  made  by  the  hand  of  man,  the 
plaintiff  would  have  no  cause  of  action.  SutcUffe 
V.  Booth,  32  L.  J.,  Q.  B.  136  ;  9  Jur.,  N.  S.  1037. 

The  plaintiff  was  the  owner  of  a  farm  supplied 
with  water  by  a  small  watercourse,  originating  in 
a  natural  spring  on  the  plaintiff's  land,  flowing, 
first,  through  the  plaintiff's  land,  next  through  the 
defendant's  land,  and  then  through  the  plaintiff's 
land  to  the  plaintiff's  house.  For  seventy  years 
and  upwards,  prior  to  1879,  the  plaintiff  had 
almost  exclusively  enjoyed  the  watercourse.  In 
1879,  however,  the  defendant,  by  means  of  a  pipe, 
appropriated  nearly  all  the  water  for  the  use  of 
newly-built  houses.  The  plaintiff  claimed  the 
exclusive  use  of  the  water,  and  alleged  that  the 
watercourse  through  the  defendant's  land  was 
artificial,  and  constructed,  at  a  time  immemorial, 
for  the  sole  benefit  of  the  plaintiff  and  his  pre- 
decessors ; — Held,  that  as  no  one  could  tell  when 
the  artificial  part  (if  any)  of  the  watercourse  was 
made,  the  watercourse  must  be  deemed  to  be  a 
natural  stream  ;  or,  if  in  part  artificial,  to  have 
been  made  so  as  to  give  all  the  rights  of  a  riparian 
proprietor  to  the  defendant  and  his  predecessors 
in  title.  Sutrliffe  v.  Booth  (32  L.  jT,  Q.  B.  136) 
considered  and  approved.  Roberts  v.  Richards, 
50  L.  J.,  Ch.  297  ;  44  L.  T.  271.  In  C.  A.,  oixler 
discharged  on  undertaking.  See  W.  N.,  1881,  p. 
156  ;  51  L.  J.,  Ch.  944. 

e.  Drains. 

Bights  of  Landowners.]— An  owner  of  land 
has  an  unqualified  right  to  drain  it  for  agricul- 
tural purposes  in  order  to  get  rid  of  mere  surface 
water,  the  supply  of  the  water  being  casual,  and 
its  fiow  following  no  regular  or  definite  course  ; 
and  a  neighbouring  proprietor  cannot  complain 
that  he  is  thereby  deprived  of  such  water  which 
otherwise  would  have  come  to  his  land.  Raw- 
stron  V.  Taylor,  11  Ex.  369  ;  25  L.  J.,  Ex.  33. 


Alteration  after  Twenty  Tears.]  —  The 


flow  of  water  from  a  drain,  made  for  the  pur- 
poses of  agricultural  improvements,  for  twenty 
years,  does  not  give  a  right  to  the  neighbour,  so 
as  to  preclude  the  proprietor  from  altering  the 
level  of  his  drain  for  the  improvement  of  his 
land.  Oreatrex  v.  Hayivard^  8  Ex,  291  j  22  L.  J., 
Ex.  137. 
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Sntry  en  Landi  for  Rapairt.] — The  right 

of  one  proprietor  to  an  nninterrapted  flow  of 
water,  by  means  of  pipes  which  ran  through  the 
land  of  another,  carries  with  it  the  right  to  enter 
upon  that  land  for  the  purposes  of  cleaning  and 
repairing  or  otherwise  for  the  preservation  of  the 
pipes  ;  and  the  coart  will  grant  an  injunction  to 
restrain  the  servient  owner  from  the  commission 
of  any  act  which  causes  the  dominant  owner 
greater  difficulty  and  expense  in  the  exercise  of 
his  rights,  or  which,  if  suffered,  migrht  materially 
affect  his  rights  in  future.  Goodliart  v.  Hyett, 
32  W.  R.  165. 

&r  aUo  Draixage. 

2.  Acquisition  op  Rights. 
a.  By  Prescription. 

When  Bight  may  be  Acquired.  ] — After  twenty 
years'  uninterrupted  enjoyment  of  a  spring  of 
water,  an  absolute  right  to  it  is  gainea  by  the 
occupier  of  the  close  in  which  it  issues  above 
ground;  and  the  owner  of  an  adjoining  close 
cannot  lawfully  cut  a  drain,  whereby  the  supply 
of  water  to  the  spring  is  diminished.  Baliton 
y.  Befutedt  1  Camp.  463. 

A  person  who  has  used  the  water  of  a  river, 
uninterruptedly,  though  for  less  than  twenty 
years,  gams  a  title  to  it  by  appropriation,  and 
may  maintain  an  action  for  obstructing  it. 
Canham  v.  Fink,  2  0.  &  J.  126  ;  2  Tyr.  155. 

Claim  by  a  plaintiff  to  use  water  which  flowed 
from  his  land  to  the  land  of  the  defendant  and 
was  there  collected  in  a  reservoir  whence  it  re- 
flowed  into  the  plaintlff^s  land  ;  and  a  claim 
also  by  the  plaintiff  to  the  overflow  into  his  land 
of  a  ix>nd  which  flowed  through  the  defendant's 
land  into  that  of  the  plaintiff ;  the  claims  being 
supported  by  evidence  of  twenty  years'  use. 
Held,  that  these  were  not  maintainable.  Ennor 
v.  BariceU,  1  De  G.,  F.  &  J.  529  ;  4  L.  T.  697 ; 
Affirming  2  Giff.  410  ;  6  Jur.,  N.  S.  1233. 

Artifloial  "WaterconrseB.]  —  The  law  of  ease- 
ments in  respect  of  watercourses  is  generally  the 
same,  whether  they  are  natural  or  artificial. 
Magor  v.  Chadwich,  3  P.  &  D.  367  ;  11  A.  &  E. 
671  ;  4  Jur.  482. 

A  party  acquires  by  twenty  years'  enjoyment 
a  right  to  the  use  of  water  flowing  through  his 
land  in  a  deflned  artificial  channel,  which  was 
originally  made  for  the  benefit  of  all  the  persons 
by  or  through  whose  land  the  water  was  by  means 
of  it  caused  to  flow.  Powell  v.  Butler,  6  Ir.  R., 
C.  L.  309. 

A  right  to  the  flow  of  water  along  an  artificial 
cut  over  the  soil  of  another  cannot  be  acquired 
under  2  &  3  Will.  4,  c.  71,  unless  the  circum- 
stances under  which  the  cut  was  made  shew  that 
it  was  intended  to  be  of  a  permanent  character. 
Oaved  v.  Martyn,  infra. 

When  Temporary  and  Artificial.]— In  1705, 
certain  adventurers  undertook  to  continue  and 
extend  an  underground  drain,  called  Cromford 
Sough,  for  the  purpose  of  unwatering  a  portion 
of  the  mineral  fiela  in  the  wapentake  of  Wirks- 
worth.  They  secured  their  remuneration  in  the 
shape  of  ore  raised  from  the  mines  lying  near 
and  benefited  by  the  sough,  in  consequence  of 
an  agreement  with  the  owners  of  the  mines. 
The  mouth  of  the  sough  was  close  to  a  stream 
called  the  Bonsall  Brook,  and  discharged  into  it 


a  constant  flow  of  water.  Below  the  junction 
of  these  waters,  an  ancient  com  mill  stood, 
which  was  worked  by  their  united  power.  In 
1738,  the  then  proprietors  of  the  sough,  through 
whom  the  plaintiffs  claimed  a  reversionaiy  in- 
terest, granted  it  for  999  years  to  S.,  with  cove- 
nants that  he  should  open,  and  cleanse,  and 
repair  it.  This  lease  contained  a  proviso  that 
no  forfeiture  for  not  opening  and  cleansing  the 
sough  should  accrue,  provid^  a  new  sough  was 
made,  which  should  have  the  same  effect  of 
unwatering  the  mines.  In  1771,  the  lord  of  the 
manor,  being  owner  of  the  land  through  which 
the  Cromford  Sough  was  made,  and  of  a  piece  of 
land  between  the  mouth  of  the  sough  and  Bon- 
sall Brook,  demised  the  same  to  A.,  Uie  father  of 
the  plaintiffs,  together  with  the  stream  issuing 
from  the  sough.  This  lease  contained  a  proviso, 
that  if  by  the  bringing  up  of  any  other  sough, 
or  by  any  other  unforeseen  and  unavoidable 
accident,  the  stream  from  the  Cromford  Sough 
should  be  taken  away,  or  lessened,  the  lessee 
should  have  power  to  take  down  the  mills,  and 
rebuild  them  on  another  site.  In  1772,  A. 
erected  extensive  cotton  mills  on  the  land  in 
question,  and  in  1789  purchased  that  land,  and 
the  fee  simple  in  the  mills,  together  with  the 
manor  of  Cromford,  including  the  land  through 
which  the  sough  was  made.  The  plaintiffs  were 
owners  in  fee  of  the  Cromford  manor  and  estates 
including  the  cotton  mills.  In  the  meantime, 
another  company  of  adventurers  had  begun  to 
construct  another  mining  sough,  called  the  Bieer 
Brook  Sough,  on  a  much  lower  level,  in  the 
adjoining  parish  of  Wirksworth.  In  1813,  the 
defendants  representing  this  company,  and 
bcijig  proprietors  of  mines  to  be  drained  by 
means  of  this  sough,  agreed  with  the  proprietors 
of  Cromford  Sough,  and  the  owners  oi  the  mines 
formerly  drained  by  that  sough,  to  unwater  a 
further  portion  of  the  mineral  field.  Accord- 
ingly, they  extended  the  Meer  Brook  Sough,  the 
result  of  which  was,  that  the  water  which  for- 
merly niR  through  the  Cromford  Sough  to  the 
plaintiffs'  mills  was  diverted  into  the  Meer 
Brook  Sough,  at  a  lower  level: — Held,  that 
although  the  plaintiffs,  by  a  grant  of  the  water- 
course from  the  owner  of  the  suiface,  or  by 
twenty  years'  user,  might  acquire  a  right  as 
against  him,  still  that,  this  being  an  artificial 
and  temporary  watercourse,  subsisting  for  the 
convenience  of  the  mines,  they  did  not  acquire 
a  right  to  it  at  common  law,  as  against  the 
owners  of  the  mines.  A  rktcriyht  v.  Odlf  5  M. 
&  W.  203  ;  2  H.  &  H.  17. 

Held,  also,  that  the  plaintiffs  did  not  acquire 
a  right  to  the  watercourse  under  2  &  3  Will.  4. 
c.  71,  s.  2,  as  there  was  no  enjoyment  without 
interruption,  and  of  right,  since  the  mine  owners 
were  incapable  of  interrupting  the  enjoyment-, 
and  had  no  interest  to  do  so.    lb. 

Riparian  rights  identical  with  those  attaching 
to  natural  streams  may  be  acquired  by  prescrip- 
tion in  artificial  watercourses  of  a  permanent 
character.  These  rights  depend  upon  the  cha- 
racter of  the  watercourse  and  the  purposes  for 
which  it  was  constructed.  If  the  watercourse 
be  of  a  permanent  nature,  and  constructed  for 
lasting  purposes,  and  for  the  general  benefit 
of  those  in  its  vicinity,  and  not  merely  with 
the  temporary  and  private  object  of  benefit- 
ing the  property  of  those  by  whom  it  was 
constructed,  riparian  rights  may  be  acquired  in 
its  waters  just  as  in  a  natural  stream.    From  the 
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time  beyond  the  memorj  of  living  men  a  stream 
appeared  to  hare  flowed  in  its  present  channel, 
which,  so  far  as  it  was  artificial,  bore  all  the 
appearances  of  having  been  constracted  for  per- 
manent nse.  There  was  no  proof  that  there  was 
any  temporary  purpose  for  which  the  water- 
coarse  could  have  been  formed,  or  that  there 
was  any  person  who  formed  it  for  private  use  : — 
Held,  that  the  watercourse,  assuming  it  to  be 
artificial,  was  one  of  that  permanent  nature  that 
admitted  of  the  existence  of  riparian  rights  in 
its  waters  of  the  same  nature  as  those  attaching 
to  a  natural  stream,  including  the  flow  of  the 
stream  through  the  lands  of  a  lower  riparian 

roprietor  in  a  pure,  unpolluted  state.    Black- 

urne  v.  Sotntrs,  5  L.  B.,  Jr.  1. 


I 


Who  may  Acquire.] — One  who  by  lease  or  by 
licence  from  the  owner  of  the  soil  has  the  right 
of  digging  and  working  clay  (or  minerals)  there- 
under, has  such  an  interest  in  the  soil  as  will 
entitle  him  to  claim  under  2  &  3  Will.  4,  c.  71,  a 
right  to  the  flow  of  water  over  the  surface  by  a 
twenty  years'  user.  Oaved  v.  Martyn,  19  C.  B., 
N.  8.  732  ;  34  L.  J.,  0.  P.  353 ;  11  Jur.,  N.  S. 
1017  ;  13  L.  T.  74. 

Tenant  cannot  acquire  Bight  against  Land- 
lord.]— By  deed  in  1791  A.  obtained  a  demise 
from  B.  of  an  underground  goit  or  drain  to 
be  then  constructed  in  B.'s  land  for  the  pur- 

Cof  conducting  water  from  A.'8  mill  so 
J  as  an  annu£^  rent  of  21,  2s,  should  be 
paid  by  A.  to  B.  In  1836  the  demise  of  1791 
was  put  an  end  to,  and  liberty  was  given  to  A., 
who  was  at  that  time  yearly  tenant  from  B.  of 
the  land  through  which  the  goit  ran,  to  change 
the  goit  or  drain  of  1791,  and  to  substitute  a  new 
cut  for  conducting  pure  and  clean  water  at  the 
like  rent  of  21,  2s.  The  new  cut  was  made  and 
used  for  pure  water,  and  the  old  goit  (as  the 
plaintiff  alleged)  continued  to  be  used  for  foul 
water.  In  1866  the  land  through  which  the 
goits  ran  was  sold  to  C,  and  in  1867  A.'s  yearly 
tenancy  of  the  land  was  determined.  In  an 
action  by  A.  in  1879  to  restrain  G.  from  inter- 
fering with  his  use  of  the  old  goit,  to  which  he 
claimed  title  by  prescription  from  all^ped  open 
and  uninterrupted  use  and  enjoyment  thereof 
from  1836  :— Held,  that  until  1867  A.  could  not 
acquire  an  easement  in  the  land  of  which  he  was 
yearly  tenant,  distinct  from  the  nse  and  enjoy- 
ment of  such  land,  as  against  B.,  his  landlord, 
and  accordingly  that,  assuming  the  open  and 
uninterrupted  user  from  1836  to  have  been 
proved,  he  had  failed  to  establish  any  title  by 
prescription  as  against  0.  Outram  v.  Maude^  17 
Ch.  D.  391  ;  50  L.  J.,  Ch.  783  ;  29  W,  R.  818. 

Xvidence  of  Enjoyment.]— A.  occupied  clay 
works,  and  for  the  more  convenient  use  of  them, 
in  1830,  under  an  agreement  with  B.  (with  the 
consent  of  B.'s  landlord)  made  a  leat,  or  an 
artificial  cut,  for  the  purpose  of  conducting 
water  from  a  brook  flowing  over  the  land  in 
B.'s  occupation  to  his  works.  The  plaintiff,  in 
1835,  succeeded  A.  in  the  occupation  of  the  clay 
works,  and  continued  for  upwards  of  twenty 
years,  without  interruption,  the  enjoyment  of 
the  leat: — Held,  that,  notwithstanding  the 
plaintiff  had  no  notice  of  the  agreement  between 
A.  and  B.,  there  was  evidence  from  which  the 
jury  might   find  that  the   plaintiff   had   not 
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enjoyed  the  stream  for  twenty  years  as  of  right. 
Oaved  v.  Martyti,  supra. 

The  enjoyment  of  water  drawn  from  a  brook 
along  an  artificial  channel,  and  acts  done  by  the 
owner  of  the  dominant  tenemsnt  upon  the  ser- 
vient tenement,  which  without  the  existence  of 
an  easement  would  be  tortious  and  actionable^ 
may  be  evidence  of  a  right  in  the  owner  of  the 
dominant  tenement  to  the  us3  of  the  water. 
Beestqn  v.  Weale,  5  El.  &  Bl.  986 ;  25  L.  J.» 
Q.  B.  115  ;  2  Jur.,  N.  S.  640. 

Enjoyment  ai  of  Bight.]— Before  1800,  a 
canal  company,  under  powers  of  an  act  of  par- 
liament, diverted  for  the  purposes  of  the  canal  a 
considerable  part  of  the  water  from  a  brodk 
which  flowed  through  the  plaintiff's  land,  at  a 
point  above  his  land,  the  rest  of  the  water  con- 
tinuing to  flow  in  its  natural  channel.  In  1847, 
an  act  was  passed  authorizing  a  railway  com- 
pany to  purchase  the  canal,  to  discontinue  the 
use  of  it,  and  to  fill  it  up,  and  sell  such  parts  as 
were  not  used  for  the  railway.  Under  these 
powers  the  use  of  the  canal  was  discontinued  in 
1853  ;  and,  in  1864,  the  railway  company  made 
a  cut  by  which  they  restored  to  the  orook  at  & 

Soint  aoove  the  land  the  water  which  had  been 
i verted  from  it.  In  1865,  the  railway  company 
conveyed  the  part  of  the  canal  on  which  they 
had  made  the  cut  to  a  purchaser  in  fee.  The  bed 
of  the  stream,  owing  to  the  diminished  scour  of 
the  water  ^om  1800  to  1853,  had  been  silted  up^ 
so  as  to  be  insufficient  to  carry  off  the  water 
coming  down  in  extraordinary  floods.  In  1866, 
such  a  flood  occurred ;  the  water  overflowed  the 
land  and  damaged  the  owner's  crops;  upon 
which  he  brought  an  action  against  the  railway 
company : — H5d,  that,  there  being  no  obligation 
imposed  upon  the  canal  company  to  continue  the- 
diversion,  the  owner  of  the  land  had  no  right  of 
action.  By  Blackburn  and  Hannen,  JJ. :  On 
the  ground  that,  though  the  claim  to  have  the 
water,  which  would  otherwise  have  come  down 
to  his  land,  diverted  over  other  land,  was  a  claim 
to  a  wateroourse  within  the  Prescription  Act  (2 
k  3  Will.  4,  c.  71),  B.  2,  yet  the  enjoyment  was 
not  as  of  right,  and  therefore,  though  for  more 
than  forty  years,  conferred  no  right  on  the  plain* 
tiff.  And  by  Oockbnm,  0.  J. :  On  the  ground 
that  the  owner  of  the  land,  the  owner  of  the  ser- 
vient tenement,  could  acquire,  by  the  mere 
existence  of  the  easement,  no  right  as  against 
the  owner  of  the  dominant  tenement  to  the  con« 
tinuanoe  of  the  diversion.  Mason  v.  Shrewsbury 
and  Hereford  Bailtoay  Company,  6  L.  R.,  Q.  B» 
678  ;  40  L.  J.,  Q.  B.  293  ;  25  L.  T.  239  ;  20  W, 
B.14* 

— — •  Intermption.] — ^Action  for  disturbing  a 
wateroourse,  which  of  right  ought  to  flow  into  the 
plaintiff's  close  to  irrigate  it.  On  the  trial  it 
appeared  that  the  watercourse  was  not  ancient^ 
but  that  the  water  had  flowed  in  its  present  oourse- 
for  more  than  twenty  years  past  the  plaintiff's 
close.  There  was  evidence  that  during  that  period 
the  plaintiff,  and  those  under  whom  he  claimed,, 
had  been  constantly  in  the  habit  of  drawing  off 
the  water  to  irrigate  his  close,  and  that  the  owners 
of  the  watercourse  resisted  it.  On  one  occa- 
sion, when  the  plaintiff's  servant  drew  off  the 
water,  he  was  summoned  before  a  justice  for  so 
doing,  and  the  plaintiff's  son,  by  his  direction,  at- 
tended  and  defended  the  servant,  and  paid  a  fine 
of  one  shilling.    The  conviction  was  under  a 
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local  act,  from  which  there  was  a  power  of  ap- 
peal. The  plaintiff  did  not  appeal.  The  con- 
yiction  was  tendered  in  eyidence  and  rejected. 
In  samming  np  the  judge  explained  that  the 
enjoyment  to  defeat  an  advene  right  must  be 
for  twenty  years  without  intemiption,  aoaui- 
esced  in  for  a  year.  One  of  the  jury  asked  what 
would  be  the  effect  in  law  of  a  state  of  per- 
petual warfare  between  the  parties ;  which 
question  the  judge  did  not  answer.  The  jury 
found  that  the  watercourse  had  been  enjoyed  as 
of  right  for  twenty  years,  and  without  interrup- 
tion for  a  year,  and  was  directed  to  find  for  the 
plaintiff : — Held,  that  interruptions,  though  not 
acquiesced  in  for  a  year,  might  shew  tlutt  the 
enjoyment  never  was  of  right,  but  contentious 
throughout,  though,  if  once  the  enjoyment  as  of 
right  had  begun,  no  interruption  for  less  than  a 
year  could  defeat  it,  and  consequently  that  the 
manner  in  which  the  question  was  left,  and  the 
verdict  found,  was  not  satisfactory.  Eaton  v. 
Swansea  Waterworks  Company,  17  Q.  B.  267 ; 
20  L.  J.,  Q.  B.  482  ;  16  Jur.  676. 

XTnitj  of  FMMfiion.]— Where  the  same  per- 
son is  owner  of  land  bound  to  supply  water, 
and  also  one  of  the  persons  for  whose  use  it  is 
supplied,  if  his  title  to  the  easement  is  not  as 
extensive  as  his  title  to  the  land  charged,  there  is 
no  unity  of  possession  so  as  to  cause  an  extinguish- 
ment of  the  easement.  Ivimey  v.  Stocher,  1  L. 
B.,  Ch.  S96  ;  36  L.  J.,  Ch.  467  ;  12  Jur.,  N.  S. 
419  ;  14  L.  T.  427  ;  14  W.  B.  743. 

Semble,  nothing  of  absolute  necessity  to  a  build- 
iu^t  e*  &)  ft  gutter  in  alieno  solo,  to  carry  off  water, 
is  extinguished  by  unity  of  ownership.  Pheysey 
V.  Vleary,  16  M.  k  W.  484. 

Xziitenea  of  Easement  at  Timo  of  SoTor- 

anoo  of  Property.] — S.,  whilst  owner  of  certain 
adjoining  premises,  A.  and  B.,  laid  down  a  four- 
inch  pipe  to  carry  surface  water  from  A.  to  a 
main  sewer  running  along  a  highway.  This 
pipe  ran  into  another  pipe,  which  passed  under 
B.,  and  thence  into  the  sewer.  A  socket  joint 
was  placed  midway  in  the  four-inch  pipe,  but 
this  was  not  at  the  time  connected  with  any 
other  drain.  In  1877  S.  sold  B.  to  the  respon- 
dent, and  some  days  afterwards  the  appeUant 
purchased  A.  The  conditions  of  sale  in  each 
<»se  provided  that  the  sale  was  subject  to  all 
existing  easements.  There  was  no  express  re- 
servation of  a  right  of  drainage  in  the  convey- 
ance to  the  respondent.  The  appellant  subse- 
quently connected  the  soil  pipe  of  a  water-closet 
t)n  A.  with  the  socket  joint  in  the  four-inch 
pipe,  and  at  the  same  time  laid  down  a  larger 
pipe  in  place  of  the  latter.  The  respondent 
thereupon  stopped  the  flow  of  all  drainage  from 
appellant's  pipe  into  his  own.  In  an  action  by 
the  appellant  for  damages  and  an  injunction  : — 
Held,  that  the  appellant  was  not  entitled  to 
«end  sewage  through  the  pipe  on  respondent's 
premises,  inasmuch  as  no  casement  of  tlutt  nature 
existed  at  the  time  of  the  severance  of  the  pro- 
perties and  there  was  then  no  junction  by  means 
of  which  sewage  could  pass  into  the  pipe,  al- 
though S.  might  have  contemplated  using  the 
socket  joint  to  make  a  connexion  for  this  pur- 

n.     Watson  v.  Trottghton,  48  L.  T.  608 ;  47 
.  618—0.  A. 
In  1860,  the  owner  of  properties  A.  and  B, 
made  a  drain  from  a  tank  on  property  B.  to  a 
lower  tank  on  the  same  property,  and  laid  pipes 


from  the  lower  tank  to  cattle-sheds  on  property 
A.,  for  the  purpose  of  supplying  them  with 
water,  and  they  were  so  supplied  till  1863,  when 
the  owner  sold  property  A.  to  the  plaintiff,  with 
all  waters,  watercourses,  &c.,  to  the  same  here- 
ditaments and  premises  belonging  or  appertain- 
ing, or  with  the  same  or  any  part  held,  used, 
enjoyed,  or  reputed  as  part,  or  as  appurtenant. 
The  plaintiff  had  the  use  of  the  water  after  his 
conveyance,  until  a  subsequent  purchaser  of 
property  B.  stopped  it : — Held,  that  the  water- 
course was  a  continuous  easement  necessary  for 
the  use  of  property  A.,  and  would  have  passed 
by  implication  ;  that  the  plaintiff  was  entitled  to 
the  use  of  the  water  on  the  conveyance  of  that 
property  without  any  words  of  grant ;  and  that, 
supposing  it  only  convenient  and  not  necessary, 
the  general  words  were  sufficient  to  pass  it. 
Watts  V.  Kelson,  6  L.  R.,  Ch.  166  ;  40  L.  J.,  Ch. 
126  ;  24  L.  T.  209  ;  19  W.  R.  338. 

Alteration  of  Dominant  Tenemont — ^EflEbet 

o£]— Held,  also,  that  the  right  was  to  have  the 
accustomed  flow  of  water  through  the  pipes, 
without  regard  to  the  purpose  for  which  the 
plaintiff  used  it ;  and  that  the  right,  therefore, 
was  not  lost  by  his  erecting  cottages  instead  of 
cattle-sheds.    lb.    See  next  ease. 

Stopping  Ezoossivo  XTsor  — Suspension  of 
Bight.]— A.  having  a  prescriptive  right  to  a  flow 
of  water,  led  by  means  of  a  gutter  laid  in  a  mill- 
stream  at  a  point  where  an  ancient  weir  was 
erected,  lengtnen^  the  gutter  for  the  purpose 
of  irrigating  more  land.  The  flow  of  water  down 
O.'s  mill-stream  was  diminished,  and  he  in  con- 
sequence pulled  down  the  ancient  weir,  which 
prevented  the  water  from  flowing  down  A.'8 
gutter : — Held,  that  no  suspension  of  his  right  to 
the  enjoyment  of  the  flow  of  water  as  it  had 
formerly  existed  was  caused  by  his  having  be- 
come a  wrongdoer,  and  C.  was  not  justified  in 
stopping  the  excessive  user  by  means  which 
altogether  prevented  C.'s  enjoyment  of  the  water, 
but  only  in  stopping  it  by  the  least  injurious 
means  in  his  power.    Uill  v.  Cock,  26  L.  T.  185. 

Alteration  of  Stream.] — ^A  right  to  a  water- 
course is  not  destroyed  by  the  owner's  altering 
the  course  of  the  stream  ;  and  the  owner  may 
establish  his  claim,  notwithstanding  an  inter- 
ruption within  twenty  years  of  his  action  brought 
to  enforce  the  right.  Hall  v.  Susift,  6  Scott, 
167  ;  4  Ring.  N.  0.  381 ;  1  Am.  167. 

Bight  to  Pollnte  Streams.  l--iS!^  infra,  Iir- 

FBINGBMKNT  OF  RIGHTS  BY  POLLUTION,  p08t, 
col,  593  et  seq. 

b.  By  Orant, 

In  Conyeyanee  of  Land.] — Water  flowing  over 
a  close  primd  facie  passes  with  it  by  a  conveyance 
of  the  land.  Canham  v.  Ft^k,  2  C.  &  J.  126  :  2 
Tyr.  165. 

A  grant  by  the  crown  of  land  bounded  by  a 
stream  may  include  by  implication  the  soil  of 
the  stream,  ad  medium  filum  aquse.  Lord  v. 
Sydney  (Commissioners),  12  Moore.  P.  C.  C.  473  ; 
7W.R.267. 

The  right  to  the  use  of  flowing  water  in  respect 
of  lands  below  is  not  lost  bv  the  acceptance  of 
the  grant  of  land  above,  although  such  latter 
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grant  may  expressly  reserve  to  the  grantor  the 
right  to  divert  the  water  generally.    lb, 

A  deed  of  conveyance  of  land  for  building 
parpoees  contained  a  covenant  by  the  grantee  to 
build  to  secure  the  rent  reserved : — Held,  that 
the  adjoining  owner,  who  claimed  under  the 
same  grantor,  was  nevertheless  at  liberty  to 
drain  his  own  land,  although  the  result  of  his 
doing  so  was  to  cause  a  subsidence  in  the  surface 
of  the  land  of  the  first  grantee.  Popplewell  v. 
Hodkinsouy  4  L.  R..  Ex.  248  ;  S8  L.  J.,  Ex.  126  ; 
20  L.  T.  578  ;  17  Wi  R.  806— Ex.  Ch. 

Before  1834,  a  natural  stream  called  the  S. 
brook,  flowed  to  and  into  farm  A.  S.  was  then 
owner  of  farms  A.  and  B.,  and  the  defendant  was 
owner  of  land  adjoining  the  brook,  and  lying 
between  it  and  farm  B.  In  1834,  the  whole 
of  the  water  of  the  brook  vras,  by  agreement 
between  S.  and  the  defendant,  diverted  from  the 
brook  by  a  stone  culvert,  constructed  through 
the  defendant's  land  into  and  through  &rm  B., 
and  thence  into  and  over  other  land  of  the 
defendant's  to  certain  dye-works  of  his.  So 
much  of  the  water  as  was  required  for  the  use  of 
farm  B.  was  taken  from  the  culvert  on  the  &rm 
by  means  of  a  pipe  ;  the  rest,  the  larger  portion, 
flowing  on,  down  the  culvert,  to  the  dye-works. 
Matters  so  continued  down  to  September,  1856, 
when,  S.  being  dead,  the  then  owner  of  farms 
A.  and  B.  conveyed  farm  B.  to  the  defendant  in 
fee,  together  with  "all  waters,  watercourses, 
easements,  and  appurtenances  belonging  to  or 
held,  used,  occupied,  or  enjoyed  therewith."  In 
March,  1857,  the  same  person  conveyed  farm  A. 
to  the  plaintiff  in  fee.  Between  September, 
1856,  and  the  time  of  action,  the  culvert  re- 
mained in  the  same  state,  and  the  water  from  it 
continued  to  be  used  by  the  defendant  as  before, 
both  on  farm  B.  and  at  the  dye-works.  The 
plaintiff  having  thereupon  sued  the  defendant  for 
a  wrongful  diversion  of  the  water  of  the  brook  : 
— Held,  that  the  conveyance  of  September,  1856, 
passed  to  the  defendant  the  right  to  have  the 
accustomed  flow  of  the  water  down  the  culvert, 
through  farm  B.,  continued ;  that  that  right  was 
not  limited  to  the  use  of  so  much  of  the  water  as 
was  wanted  for  farm  B. ;  that,  consequently,  the 
flow  of  the  water  down  the  culvert  firom  farm  B. 
to  the  dye-works  was  no  infringement  of  any 
right  of  the  plaintiff,  and  that  the  action  was 
not  sustainable.  Wardle  v.  Broeklekursty  1 
El.  &  El.  1058  ;  29  L.  J.,  Q.  B.  145  ;  6  Jur.,  N.  S. 
319  ;  8  W.  R.  241— Ex.  Ch, 

Channel  unknown,  though  defined — Constmo- 
tion  of  0rant.] — ^T.,  who  was  lessee  for  lives 
renewable  for  ever  of  a  parcel  of  ground,  ex- 
pressed in  the  original  lease  to  be  demised, 
'*  together  with  the  free  use  of  all  springs  and 
streams  of  water  arising  in  or  running  through 
the  demised  premises,  or  any  part  thereof,  for 
any  bleach-green  or  other  works  which  then 
were,  or  at  any  time  thereafter  should  be,  erected 
on  the  premises,"  made  two  sub-leases  of  por- 
tions of  the  premises  to  different  persons,  for 
lives  renewable  for  ever,  the  first  sub^lease  being 
made  in  1851,  and  describing  the  premises  therein 
comprised  as  "that  parcel  of  ground  formerly 
used  as  a  bleach-green,  together  with  the  free 
nse  of  all  waters  running  in  or  running  through 
the  demised  premises  or  any  part  thereof,  there- 
tofore used  for  the  purposes  of  linen  manufac- 
ture on  the  said  lands,  as  fully  as  T.  was  entitled 
thereto ;"  and  the  second  being  made  in  1853,  of 


the  remaining  portion  of  the  lands  '•  together 
with  the  free  use  of  all  water,  if  any,  arising  in 
or  running  through  the  demised  premises,  or  any 
part  thereof,  as  fully  as  T.  was  entitled  there- 
to," The  interest  in  both  sub-leases,  as  well 
as  the  equity  of  redemption  in  the  superior 
lease  (which  had  been  mortgaged),  afterwards 
became  vested  in  W.,  who  was  subsequently  ad- 
judicated a  bankrupt,  and  the  lands  were  sold 
by  the  Court  of  Bankruptcy.  The  plaintiff  pur- 
chased the  portion  of  the  lands  comprised  in  the 
sub-lease  of  1851 ;  and  one  C,  under  whom  the 
defendant  claimed,  became  the  purchaser  of  the 
portion  included  in  the  sublease  of  1853.  Both 
portions  of  the  lands  were*  put  up  for  sale  by 
auction  on  the  same  day,  one  of  the  condi- 
tions of  sale  providing  that  each  would  be  sold 
"subject  to  existing  easements ; "  but  the  court, 
having  refused  the  plaintiff's  first  tender,  he 
subsequently  increased  it,  and  was  not  actually 
declared  the  purchaser  until  a  few  days  after 
the  confirmation  of  the  sale  to  C.  By  deed  of 
the  1 5th  March,  1876,  made  between  the  assignee 
of  W.  and  certain  other  persons  and  the  plain- 
tiff, which  recited  (inter  alia)  the  superior  lease, 
the  sub-lease  of  1851,  with  the  water  rights 
thereby  respectively  granted,  and  the  sub-lease 
of  1853,  the  grantors  conveyed  to  the  plaintiff 
the  parcel  of  land  formerly  used  as  a  bleach- 
green,  together  with  the  full  use  of  all  water 
rising  in  or  running  through  the  demised  pre- 
mises, or  any  part  thereof,  theretofore  used  for 
the  purposes  of  linen  manu&kcture,  as  fully  as  T. 
was  entitled  thereto  under  the  recited  superior 
lease  or  othenvise  ;  and  all  other  (if  any) 
the  premises  comprised  in  the  lease  of  1850, 
"  excepting  thereout  and  out  of  this  grant"  the 
premises  purchased  by  C.  By  deed  of  the  11th 
of  April,  1876,  made  between  the  same  grantors 
and  C,  and  containing  similar  recitals  to -those 
in  the  conveyance  to  the  plaintiff,  the  grantors 
conveyed  to  C.  the  lands  comprised  in  the  sub- 
lease of  1853.  The  testatum  of  this  deed  made 
no  mention  of  water  rights.  The  plaintiff's 
lands  were  at  a  lower  level  than  the  lands  of 
C,  and  in  the  plaintiff's  lajids,  a  few  feet  from 
the  fence  dividing  them  from  C.'s  lands,  a 
copious  stream  of  pure  water  issued  from  the 
ground.  This  ^vater  was  peculiarly  suitable  for 
bleaching  purposes  ;  and  the  plaintiff,  who  was 
a  bleacher,  deposed  that  he  intended  to  use  it 
for  bleaching;  and,  at  the  time  of  action 
brought,  it  was  used  for  domestic  purposes  in 
the  dwelling-house  on  the  plaintiff's  grounds, 
and  for  the  supply  of  a  large  mill  thereon.  The 
defendants,  who  were  the  local  sanitary  autho- 
rity, entered  into  an  agreement  with  C.  to 
permit  them  to  bore  for  water  on  his  lands, 
and  they  made  a  cutting  on  them  a  few  feet 
jfrom  the  fence,  and  obtained  a  large  supply  of 
water,  whereupon  the  stream  on  the  plaintiff's 
land  ceased  to  flow.  The  plaintiff  having  applied 
for  an  injunction  to  restrain  the  dSenoants 
from  diverting  and  obstructing  the  water  from 
his  stream,  Chatterton,  V.-C,  decided  that  the 
conveyance  to  the  plaintiff  expressly  granted 
him  this  water,  and  that,  as  the  grantors  could 
not  derogate  from  their  own  grant,  neither  C, 
who  derived  his  title  from  those  grantors,  nor 
the  defendants  claiming  through  him,  could 
lawfully  deprive  the  plaintiff  of  the  use  of  the 
water  in  question: — But  held,  on  appeal,  that 
the  conveyance  to  the  plaintiff  did  not  grant 
him  the  right  claimed,  and  that  he  would  not? 
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hare  been  entitled  to  it  even  if  the  conveyance 
to  C.  bad  contained  an  exception  of  all  existing 
ea<iemcnti).  Euyart  v.  BplfaH  Poor  Laic  Guar- 
diatu,  9  L.  R.,  Ir.  172— C.  A. 

When  Implied.]— S.,  owner  in  fee  of  two 
mills,  in  1H55  leased  one  to  P.,  who  used  it  as 
bleaching  works,  a  drain,  partly  covered  and 
partly  ojien.  carrying  off  the  water  used  in  the 
works  into  a  stream  from  300  to  400  yards  dis* 
tant,  on  which,  a  little  lower  down,  the  other 
mill  was  situate.  This  discharge  of  refuse  took 
place  about  seven  times  a  fortnight.  In  1858, 
by  arrangement  between  S.,  P.,  and  the  de- 
fendant, P.  surrendered  his  lease,  and  S.  granted 
a  new  lease  to  the  defendant  of  the  premises 
late  in  P.*s  occupation ;  the  defendant  being 
described  in  the  lease  as  a  bleacher,  and  there 
being  a  clause  in  it  that  all  buildings  erected  by 
the  defendant  for  the  purpose  of  bleaching 
should  be  the  propertv  of  S.  at  the  end  of  the 
term.  In  1859,  the  plaintiff  purchased  the  fee 
in  both  mills.  The  defendant  carried  on  the 
business  of  a  bleacher,  and  used  his  premises  as 
P.  had  done,  the  premises,  including  the  drain, 
remaining  Drecisely  as  in  P.'s  time.  The  plain- 
tiff occupiea  the  other  mill  himself,  and  lued  it 
as  a  paper  mill,  and  brought  an  action  against 
the  defendant  for  fouling  the  stream  by  dis- 
charging the  refuse  into  it: — Held,  that  the 
lease  might  be  explained  by  the  state  of  the 
premises,  and  the  mode  in  which  they  had  been 
used  at  the  time  it  was  granted  ;  and  that  by  the 
lease,  thus  explained,  there  was  an  implied  grant 
by  S.  to  the  defendant  of  the  right  to  use  the 
drain  and  stream  in  the  manner  he  had  done ; 
and  that  consequently  the  plaintiff,  who  stood 
in  S.*s  place,  could  not  maintain  the  action. 
Hall  V.  Lund,  1  H.  &  0.  676  ;  32  L.  J.,  Ex.  113  ; 
9  Jur.,  N.  8.  205  ;  7  L.  T.  692  ;  11  W.  R.  271. 

Bighta  of  Puehaaer  from  tame  Vendor.  1-— 

The  purchase  of  the  right  to  the  use  of  a  portion 
of  the  water  of  a  river  cannot  prevent  a  sub- 
sequent purchaser  from  the  same  vendor  of  an- 
other {)ortion  from  diverting  the  water  by  virtue 
of  a  right  which  existed  prior  to  the  first  pur- 
chase. Mhier  v.  Gilmour,  12  Moore,  P.  C.  C. 
131 ;  7  W.  R.  328.     And  oaiet  ante,  col.  679. 

Deed  Operating  as  Grant.]— By  a  deed  be- 
tween A.,  owner  of  Greenacre,  and  B.,  owner  of 
Blackacre,  it  was  agreed  that  A.  should  have 
during  the  first  ten  days  of  every  month,  for  the 
purpose  of  irrigation,  all  the  water  of  a  stream 
which  flowed  through  Greenacre  into  Blackacre, 
and  that  at  all  other  times  the  water  should  be 
under  the  control  and  at  the  disposal  of  B.,  his 
heirs  and  executors,  and  allowed  to  flow  in  a 
free  and  an  uninterrupted  course  towards  and 
into  Blackacre,  through  a  channel  therein  par- 
tially described,  and  that  the  owner  of  Green- 
acre should  cleanse  and  repair  the  channel,  with 
liberty  to  B.,  and  his  heirs,  to  do  so  on  his  de- 
fault : — Held,  that  this  deed  operated  as  a  grant 
to  B.  of  an  easement  of  the  watercourse  therein 
described  at  all  times,  except  the  first  ten  days 
of  each  month,  and  that  he  thereby  acquired  a 
right  in  respect  of  that  channel,  and  that  an 
alteration  of  this  channel  was  an  injury  to  his 
right,  in  respect  of  which  B.  might  maintain  an 
action,  although  no  actual  damage  had  occurred. 
Northam  v.  Hurley,  1  El.  k  Bl.  655  ;  22  L.  J., 
Q.  B.  183  ;  17  Jur.  672. 


For  upwards  of  twenty  years  water  had  flowed 
through  an  old  drain  on  the  defendant's  land, 
and  along  an  ancient  watercourse,  and  thence 
along  a  close  of  the  defendant,  called  Gin  Bank, 
and  bad  thence  contributed  to  supply  the  plain- 
tiff's mills  after  their  erection  in  1845.  In  that 
year  the  defendant  conveyed  to  the  plaintiff  the 
close  Gin  Bank,  *'  together  with  all  ways,  water- 
courses, liberties,  privileges,  rights,  members,  and 
appurtenances  to  the  same  close  belonging  or 
appertaining,"  subject  to  the  proviso,  that  it 
should  be  la^'f  ul  for  the  defendant  to  use  for  anj 
manufacturing,  domestic,  or  agricnltoral  pur- 
poses, any  water  flowing  from  or  through  the 
contiguous  lands  of  the  defendant  unto  and  into 
the  close  Gin  Bank,  returning  the  surplus,  or  so 
much  as  remained  after  being  used  for  the  pur- 
poses aforesaid,  into  its  usual  channel  at  a  certain 
point,  so  that  the  water  should  not  be  diverted 
from  its  then  course,  but  be  allowed  to  flow  into 
the  close  Gin  Bank.  The  defendant  erected  a 
lock-up  tank  upon  his  land,  and  caused  the 
water  which  arose  on  his  land,  near  to  the 
close  Gin  Bank,  and  which  had  previously  been 
accustomed  to  flow  along  the  old  drain  and 
ancient  watercourse  into  the  close  Gin  Bank, 
to  be  conveyed  from  the  tank  to  a  lower 
part  of  his  land  to  be  used  by  his  tenants.  This 
water  was  used  by  them  for  the  purposes  men- 
tioned in  the  proviso  to  the  deed,  but  the  surplus 
could  not  be  returned  to  the  close  Gin  Bank  : — 
Held,  that  by  the  deed  the  defendant  granted  to 
the  plaintiff  the  use  of  the  water,  subject  only  to 
the  use  by  himself  of  it  as  specified  in  the  pro- 
viso ;  and  that,  by  locking  it  up,  he  had  diverted 
it,  and  was  liable  to  an  action  for  a  breach  of 
his  covenant  by  reason  of  such  diversion.  i2atr- 
stron  v.  Taylor,  11  Ex.  369  ;  25  L.  J.,  Ex.  33. 

Grant  of  Artifieial  ChanneLJ — ^A  landowner 
granted  to  a  company  all  the  watercourses,  dams 
and  reservoirs  upon  lands  of  his,  which  water- 
courses, dams  and  reservoirs  were  laid  down  upon 
an  annexed  plan,  which  was  to  be  taken  as  part  of 
the  deed,  and  were  thereon  coloured  blue,  and 
also  the  several  streams  and  springs  of  water 
flowing  into  or  feeding  the  watercourses,  dams 
and  reservoirs,  with  right  for  the  company  solely 
to  take  and  use  the  water  from  the  springs  or 
streams  of  water,  watercourses,  dams  and  reser^ 
voirs,  >vith  powers  to  cleanse  and  repair,  and 
with  all  such  other  powers  as  should  be  requisite 
for  enabling  the  company  to  enjoy  the  premises 
thereby  granted.  Th^  grantor  was  to  be  at 
liberty  to  use  the  waste  or  overflow  water  from 
the  dams  or  reservoirs  of  the  company,  but  was 
not  to  exercise  this  power  if  the  company  resolved 
that  its  exercise  would  be  injurious  to  them. 
The  property  coloured  blue  on  the  plan  consisted 
of  an  artificial  watercourse,  partly  covered  and 
partly  open,  the  dimensions  of  various  parts  of 
which  were  specified  on  the  plan,  and  in  some 
cases  it  was  noted  on  the  plan  that  they  might 
be  enlarged  to  a  certain  extent.  Seyeral  springs 
and  streams  feeding  the  watercourses  were 
marked  on  the  plan.  The  waterconrse  was  large 
enough  to  carry  off  all  the  water  which  flowed 
into  it  except  after  heavy  rain,  but  at  one  point 
of  its  course  underground  there  was  a  contraction 
of  the  channel  which  after  heavy  rain  backed  up 
the  water  and  caused  a  considerable  overflow 
over  a  weir,  of  which  overflow  the  grantor  for 
many  years  had  the  benefit.  The  grantees  hav- 
ing occasion  for  more  water,  proceeded  to  reny>Te 
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plaintiff  to  discontinue  the  watercourse  over  the 
land  leased  to  him.  The  flow  of  water  being 
wrongfully  continued,  and  it  being  necessary  to 
enter  upon  the  land  of  L.  to  stop  it,  the  defen- 
dant entered  the  land,  and  there  dammed  up  the 
water,  so  that  it  was  penned  back  and  flooded 
the  plaintiff's  land  .-—Held,  that  the  lease  was  a 
revocation  of  the  licence,  and  that  the  fact  that 
the  defendant  might  have  stopped  the  water  at 
another  point  on  L.'s  land,  so  that  less  damage 
would  have  been  done  to  the  plaintiff,  did  not 
give  him  any  cause  of  action,  as  the  nuisance 
could  not  have  been  abated  at  the  latter  point 
without  doing  damage  to  the  land  of  L.  Roberts 
V.  Rose,  1  L.  R.,  Ex.  82  ;  35  L.  J.,  Ex.  62  ;  12  Jur., 
N.  S.  78  ;  13  L.  T.  471  ;  14  W.  R.  225  :  4  H. 
&  C.  103— Ex.  Ch. 

A  general  licence  to  take  water  at  any  place  is 
revocable,  except  as  to  such  places  where  it  has 
been  acted  upon,  and  expenses  have  been  incurred. 
Mason  v.  Hill,  infra. 

The  plaintiff's  father,  by  oral  licence,  permitted 
the  defendant  to  lower  the  bank  of  a  river,  and 
make  a  weir  above  the  plaintiff's  mill,  whereby 
less  water  than  before  flowed  to  his  mill :— Heldf, 
that  he  could  not  sue  the  defendant  for  continuing 
the  weir.  Liggins  v.  Inge,  5  M.  &  P.  712  ;  7 
Bign.  682. 


the  obstruction,  so  as  to  allow  the  whole  of  the 
water  which  came  into  the  watercourse  during 
heavy  rains  to  run  down  into  their  reservoir  : — 
Held,  that  the  grant  was  a  grant  of  the  artificial 
channel,  of  the  definite  springs  and  streams  on 
the  land,  and  of  such  other  water  as  should  find 
its  way  into  and  run  down  the  channel  as  it 
stood,  and  not  a  grant  of  all  the  water  on  the 
land,  and  that  the  grantees  had  no  right  to  alter 
the  levels  of  or  enlarge  the  channel  so  as  to 
enable  it  to  carry  off  all  the  water  that  ran  into 
it  in  times  of  heavy  rain.  Taylor  v.  St.  Helena 
iOorporation),  6  Ch.  D.  264  ;  46  L.  J.,  Ch.  857  ; 
37  L.  T.  253  ;  25  W.  R.  885— C.  A. 

BeMrrations  in  Leaae,  Extent  of.]— In  a  lease 
of  premises  with  their  appurtenances  the  lessor 
reserved,  out  of  the  demise,  "  the  free  running  of 
water  and  soil  coming  from  any  other  buildings 
and  lands  contiguous  to  the  premises,  in  and 
through  the  sewers  and  watercourses  made  or  to 
be  m^e  within,  through  or  under  the  premises : " 
— Held,  first,  that  the  reservation  extended  to 
water  and  soil  coming  from  contiguous  lands  and 
buildings,  whether  that  water  and  soil  in  the 
first  instance  actually  arose  on  or  from  such  con- 
tiguous lands  or  buildings  or  not.  Chadwi^h  v. 
Marsden,  2  L.  R.,  Ex.  285  ;  36  L.  J.,  Ex.  177  ;  16 
L.  T.  666  ;  15  W.  R.  964. 

Held,  secondly,  that  it  did  not  extend  beyond 
water  in  its  natural  condition,  and  such  matters  as 
are  the  product  of  the  ordinary  use  of  land  for 
habitation,  and  that  therefore  it  did  not  give  to 
the  occupier  of  certain  tan-pits,  who  cUiimed 
under  the  lessor,  a  right  of  passage  for  the  refuse 
of  those  pits.    Ih, 

0.  By  liicenoe. 

Grant  by  Parol.  ^ — In  an  action  for  obstructing 
a  drain,  the  plaintiff  claimed  right  and  title  to  the 
drain  by  virtue  of  a  licence  granted  to  his  land- 
lords, their  heirs  and  assigns,  to  make  the  drain, 
and  hare  the  foul  water  pass  from  their  scullery 
through  the  drain  across  the  defendant's  yai-d, 
into  another  yard  appurtenant  to  the  premises 
in  the  plaintiff's  occupation  : — Held,  that  the 
interest,  as  declared  upon  by  the  plaintiff,  being 
in  its  nature  freehold,  and  the  licence  to  support 
it  being  merely  by  parol  and  not  by  deed,  the 
iu:tion  was  not  maintainable.  Uewlins  v.  Ship- 
pam,  7  D.  &  R.  783  ;  5  B.  &  G.  221. 

Where  one  declared  in  an  action  for  obstruct- 
ing a  watercourse,  upon  his  possession  of  a 
mill  with  the  appurtenances,  and  that  by  reason 
of  such  his  possession  he  had  a  right  to  the 
-use  of  the  water  running  in  a  tunnel  to  the 
fnill ;  such  allegation  is  not  supported  by  proof 
<that  'the  tunnel  was  made  on  the  defendant's 
land,  which  he  had  agreed  to  let  the  plaintiff 
have  for  this  purpose  for  a  consideration,  but 
of  which  no  conveyance  was  made  by  him 
to  the  plaintiff ;  and  he  had  since  refused  assent, 
•because  the  plaintiff  had  not  the  water  by 
reason  of  the  possession  of  the  mill,  but  by 
parol  licence  or  contract,  which  could  not  pass 
the  title  to  the  land,  and  as  the  licence  was  re- 
vocable, and  was  in  fact  revoked.  Fentiman  v. 
Smith,  4  East,  107. 

Beroeation  ot]— The  plaintiff  having  been  al- 
lowed to  form  a  watercourse  on  L.'s  land,  L. 
fiubeequently  leased  part  of  the  land  to  the 
<lefendant,  who  thereupon  gave  notice  to  the 


Eifeet  ot]— A  licence  to  take  a  quantity  of 
water  at  any  particular  place  will  not  authorize 
the  taking  away  the  same  quantity  of  water  at 
another  place.  Mason  v.  Hill,  2  N.  &  M.  747  :  6 
B.  &  Ad.  1. 

Xemorandnm  in  Writing.]— In  1804,  by  a 
memorandum  in  writing,  not  under  seal,  a 
riparian  proprietor  agreed  to  allow  the  occupier 
of  a  mill  erected  on  land  abutting  on  a  natural 
stream,  to  make  a  goit  through  the  land  of  the 
former,  the  latter  paying  for  the  privilege  an 
annual  sum  of  5*.  The  goit  was  made,  and 
thence  the  water  of  the  stream  flowed  through  it 
to  the  mill  which  it  worked,  and  then  returned 
into  the  stream  at  a  point  below.  The  defendant 
abstracted  the  water  above  the  point  where  the 
goit  commenced,  whereby  the  flow  to  the  mill 
was  diminished  :— Held,  that  the  owner  of  the 
mill  was  not  a  mere  licensee,  but  acquired  under 
the  agreement  a  right  in  respect  of  which  he 
could  maintain  an  action  against  the  defendant 
for  abstracting  the  water.  Kuttall  v.  Bracewell 
2  L.  E.,  Ex.  1  ;  36  L.  J.,  Ex.  1  ;  12  Jur.,  N.  s! 
989  ;  15  L.  T.  313  ;  4  H.  &  C.  714. 

Enforcing.]— A.  and  B.  occupied  adjoining 
premises  under  C,  their  landlord,  and  B.'s 
premises  were  supplied  with  water  by  means  of 
a  pipe  from  A.'s  premises.  A.  and  B.'s  premises 
were  put  up  for  sale  by  auction  in  different  lots, 
it  being  made  a  condition  that  the  premises  were 
to  be  sold  subject  to  rights  of  water  and  other 
easements  subsisting  thereon.  A.  and  B.  pur- 
chased at  the  sale  the  premises  severally  occupied 
by  them  :— Held,  that  B.'s  supply  of  water  from 
A.'s  premises  was  not  an  easement  which  could 
be  enforced  against  a  purchaser,  it  being  simply 
a  licence  from  the  landlord  for  B.  thus  to  obtain 
water  during  his  tenancy.  Russell  v.  Harford, 
2  L.  R.,  Eq.  507  ;  15  L.  T.  171  ;  14  W.  R.  982. 

3.  Duty  op  Keeping  Clean. 
To    Prevent    a  Fniianee.]— A   watercourse, 
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whether  called  by  the  name  of  sewer  or  brook, 
cannot  be  allowed  to  remain  in  such  a  state  as 
to  be  a  nuisance  to  the  neighbourhood,  or  to  be 
covered  over  and  turned  into  a  sewer  so  as  to  take 
away  from  the  occupiers  of  adjoining  lands  any 
rights  they  may  have  to  use  it  as  a  watercourse. 
Att.'Ocn.  v.  Uackneu  Board  of  Worh»^  20  L.  R., 
Eq.  626  ;  44  L.  J„  Ch.  545  ;  33  L.  T.  244. 

Obligation  of  Incorporated  Body.] — ^A  local 
act  incorporated  certain  persons  for  the  purpose 
of  securing  a  regular  and  proper  supply  of  water 
to  millowners  whose  works  were  situated  on  the 
banks  of  the  river  Bann.  These  persons  had 
powers  given  them  to  collect  the  waters  of 
several  small  streams  into  a  reservoir,  and,  as 
often  as  necessary,  to  send  down  those  waters  to 
the  Bann  through  the  channel  of  a  stream  called 
Muddock.  The  2nd  clause  directed  them  to 
<<  make,  erect,  construct,  maintain ,  repair,  and 
keep,"  by  means  of  a  reservoir,  a  due  and  ade- 
quate supply  of  water  for  the  river  Bann  at  all 
seasons  of  the  year ;  and  to  enter  on  the  lands 
of  the  different  streams  named,  to  do  what  was 
necessary  for  the  conveyance  and  due  regulation 
of  the  supply  of  such  waters,  and  "to  make^ 
erect,  alter,  maintain,  repair,  widen,  deepen, 
Bcour,  cleanse,  and  keep  proper  and  sufficient 
conduits,  aqueducts,  channels  and  watercourses, 
drains,  feeders,  weirs,  dams,"  &c.  The  82nd 
clause  gave  similar  directions,  and  ordered  .that 
the  surplus  water  should  be  returned  into  the 
different  streams  from  which  it  had  been  taken, 
and  also  made  provisions  for  supplying  with 
water  the  cattle  depasturing  in  fields  adjoining. 
The  persons  incorporated  under  the  act  erectS 
the  reservoir,  collected  the  waters  of  the  diffe- 
rent streams,  and  sent  them  through  the  channel 
of  the  Muddock  to  supply  the  Bann,  but,  after  a 
time,  neglected  to  clease  the  channel  of  the 
Muddock,  so  that  at  times  it  overflowed  its 
banks  and  did  damage  to  the  lands  of  the  ad- 
joining proprietors  : — Held,  that  under  the  words 
of  the  act  tnere  was  an  obligation  on  the  persons 
80  incorporated  to  take  care  that  the  due  execu- 
tion of  the  works  and  operations  intended  by  the 
act  should  not  be  injurious  to  the  lands  lying 
along  the  banks  of  the  Muddock,  and  that  the 
bed  or  channel  of  the  Muddock  must  be  cleansed 
and  kept  in  a  proper  state  for  the  flow  and  re- 
flow  of  the  water  that  had  to  pass  through  it. 
GeddU  V.  Ba?in  Reservoir  Company,  3  App. 
Cas.  430— H.  L.    Revereing  11  Jr.  R.,  C.  L.  160. 

Under  Indoiore  Act — Anthority  to  Oocnpiers.] 

— By  an  award,  made  by  commissioners  under  an 
inclosure  act,  di-ains  were  set  out,  and  it  was 
directed  that  the  o^vners  or  occupiers  of  the  land 
over  which  such  drains  passed  should  make  and 
cleanse  and  keep  the  same  of  sufficient  width 
and  depth  to  carry  off  the  water  intended  to  run 
down  the  same : — Held,  that  this  did  not  au- 
thorize the  plaintiff  to  make  a  sough  or  under- 
drain  on  his  land,  so  as  to  cause  an  increased 
quantity  of  water  to  pass  into  one  of  the  awarded 
drains.  Shaiye  v.  Hancock,  8  Scott,  N.  R.  46  ; 
7  M.  &  G.  354. 


4.  IXFBINGEMENT  OF  RIGHTS. 

a.  Diversion  and  Abstraotion  of  Water. 
Bights  of  Inhabitants — Bpont  in  Highway.] 


entitled  by  custom  to  a  flow  of  water  to  a  spout 
in  a  highway,  and  the  use  of  such  water,  for  do- 
mestic purposes,  in  their  houses.  A  riparian  pro- 
prietor, through  whose  land  the  water  flowed  on 
its  way  to  the  spout,  on  various  occasions  diverted 
the  water  so  as  sensibly  and  materially  to  diminish 
the  flow,  and  various  inhabitants  of  the  district 
were  on  such  occasions  inconvenienced  by  failing 
to  obtain  water  at  the  spout  when  they  wanted 
it.  Certain  occupiers  of  a  house  in  the  district 
brought  an  action  against  a  riparian  proprietor 
for  an  infringement  of  their  right,  but  the  jury 
found  that  they  had  not  personally  sustained  any 
actual  inconvenience  from  the  want  of  water : — 
Held,  that  the  action  was  nevertheless  maintain- 
able, inasmuch  as  the  acts  of  the  defendant 
would,  if  continued,  be  evidence  of  a  right  in 
derogation  of  the  rights  of  the  occupiers  as 
inhabitants  of  the  district.  Hamm  t.  Hirtt,  4 
L.  R.,  Ex.  43  ;  38  L.  J.,  Ex.  1  ;  19  L.  T.  426  ;  17 
W.  R.  164. 

Eight  of  Action  by  Biparian  Owner.] — The 

proprietor  of  lands  contiguous  to  a  stream  may, 
as  soon  as  he  is  injured  by  the  diversion  of 
the  water  from  its  natural  course,  maintain  an 
action  against  the  party  so  diverting  it ;  and  it  is 
no  answer  to  the  action,  that  the  defendant  first 
appropriated  the  water  to  his  own  use,  unless  he 
has  had  twenty  years'  undisturbed  enjoyment  of 
it  in  the  altered  course.  Mason  v.  Hilly  3  B.  & 
Ad.  304.  And  see  S.  a,  2  N.  &  M.  747  ;  5  B.  & 
Ad.  1. 

Unreasonable  Use  of  Water— What  is.] — To 
an  action  by  the  plaintiff,  the  occupier  of  a  water 
grist  mill,  against  a  riparian  proprietor  for  divert- 
ing the  stream,  the  defendant  pleaded  not  guilty  ; 
and  that  at  certain  periods  of  the  year,  when  tiie 
wat«r  was  more  than  sufficient  for  the  use  of  the 
mill,  the  defendant  diverted  smidl  and  reasonable 
quantities  of  the  water  for  the  purpose  of  irri- 
gating closes  belonging  to  her  on  the  oank  of  the 
stream  ;  which  quantities  of  water,  except  that 
which  was  absorbed  and  used  in  the  irrigation, 
were  returned  into  the  stream  above  the  mill ; 
that  the  diversion  was  not  continuous,  but  only 
intermittent ;  that  the  quantity  of  water  absorbed 
and  lost  was  small  and  *^  inappreciable,"  and  that 
the  diversion  caused  no  damage  to  the  plaintiff's 
mill.  At  the  trial,  it  was  proved  that  uie  diver- 
sion was  not  continuous,  and  that  it  caused  no 
diminution  of  the  water  cognizable  to  the  senses. 
The  judge,  in  directing  the  jury,  left  it  to  them, 
with  respect  to  the  issue  on  not  gn>^^^7t  ^  s&7 
whether  there  was  any  sensible  diminution  of  the 
water  by  reason  of  the  diversion  ;  and  with  re- 
spect to  the  other  issue,  he  told  them  that  he  had 
a  difficulty  in  affixing  the  legal  meaning  to  the 
term  '*  inappreciable,"  but  suggested  that  it  might 
mean  a  quantity  so  inconsiderable  as  to  be  inca- 
pable of  value  or  price  : — Held,  that  this  vras  not, 
under  all  the  circumstances,  such  an  unreason- 
able use  of  the  water  as  to  be  prohibited  by  law, 
and  therefore  that  the  issue  on  not  guilty  was 
rightly  found  for  the  defendant.  Smhrey  t. 
Oioen.,  6  Ex.  353 ;  20  L.  J.,  Ex.  212 ;  16  Jur.  633. 

Semble,  that  the  word  "  inappreciable  "  meant 
^*  incapable  of  being  estimat(^  or  valued,"  and 
in  that  sense  the  plea  was  not  proved.    Ih. 

By  a  Corporation^Breach  of  Bnty.] — ^A  cor- 
poration was  empowered  by  statute  to  erect  a 


— The  inhabitant  householders  of  a  district  were   reservoir  near  a  river,  and  on    completion  to 
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divert  the  waters  of  the  river,  discharging  down 
the  river  seventy-five  cubic  feet  of  water  per 
second  for  twelve  hours  of  eveiy  working  day. 
The  corporation  began,  but  was  prevented  by. the 
nature  of  the  ground  from  completing  the  reser- 
voir. They  diverted  the  water,  and  discharged 
down  the  river  more  than  its  natural  flow,  but 
less  than  the  quantity  required  by  the  statute : — 
Held,  that  riparian  proprietors  could  recover  at 
common  law  for  any  damage  sustained  by  the 
diversion  of  the  water,  but  could  not  recover  for 
failure  to  comply  with  the  statutory  require- 
.  ment.  Waller  v.  Manchester  (^Mayor)^  6  H.  & 
N.  667  ;  30  L.  J.,  Ex.  293  ;  7  Jur.,  N.  S.  636. 

From  ArtULeial  Watereonne,  Permanent  or 
Temporary.] — No  action  will  lie  for  an  injury  by 
the  diversion  of  an  artificial  watercourse,  where 
from  the  nature  of  the  case  it  is  obvious  that  the 
enjoyment  of  it  depends  upon  temporary  circum- 
stances, and  is  not  of  a  permanent  character, 
and  where  the  interruption  is  by  a  person  who 
stands  in  the  nature  of  a  grantor.  Wood  v. 
Wangh,  3  Ex.  748  ;  18  L.  J.,  Ex.  305  ;  13  Jur. 
742. 

Where  water  has  flowed  in  an  artificial  and  a 
covered  watercourse  for  more  than  sixty  years, 
from  a  colliery  into  an  immemorial  and  a  natural 
stream,  upon  whose  banks  the  plaintiff's  mills 
are  situate,  the  plaintiff,  in  such  case,  has  no 
right  of  action  for  diversion  of  the  water  of  such 
artifidal  watercourse,  against  a  party  through 
whose  land  it  passes,  but  who  does  not  claim 
under,  or  who  is  unauthorized  by  the  colliery 
owners.  The  case,  however,  would  be  different 
if  the  water  was  polluted  ;  and  the  abstraction 
of  the  water  to  the  amount  of  5  per  cent.,  or 
its  detention  so  as  to  occasion  sensible  inconve- 
nience, will  support  an  action  for  such  injury. 
lb, 

A  watercourse,  though  artificial,  may  have  been 
originally  made  under  such  circumstances,  and 
have  been  so  used  as  to  give  all  the  rights  that 
the  riparian  proprietors  would  have  had  if  it 
had  been  a  natural  stream  ;  and,  therefore,  in 
an  action  by  one  riparian  proprietor  against 
another  for  the  pollution  and  diversion  of  a 
watercourse,  it  is  a  misdirection  to  tell  the  jury, 
that,  if  the  stream  was  artificial  and  made  by  the 
hand  of  man,  the  plaintiff  could  have  no  cause 
of  action.  Sutcliffe  v.  Booths  32  L.  J.,  Q.  B. 
136  ;  9  Jur.,  N.  S.  1037. 

Erection   of  a  Bam^LiabUity   for   Aot   of 

Lessee.] — ^The  defendants  were  owners  of  the 
soil  of  a  stream  which  supplied  water  to  two 
print-works.  A.,  whilst  the  occupier  of  both 
works,  erected  a  weir  across  the  stream,  and 
thereby  diverted  the  water  from  one  of  the 
works.  The  plaintiff,  becoming  lessee  of  the 
last-mentioned  works,  and  entitled  to  the  water 
of  the  stream,  removed  the  weir.  A.  afterwards, 
without  any  authority  from  the  defendants, 
and  against  their  will,  replaced  the  weir : — Held, 
that  they  were  not  responsible  for  the  act  of  A., 
or  for  the  continuance  of  the  nuisance.  Saxhy 
V.  Manchester  and  Sheffield  Railway  Company, 
4  L.  R.,  C.  P.  198  ;  38  *L.  J.,  C.  P.  153  ;  19  L.  T. 
640 ;  17  W.  R.  293. 

Pleading!.] — ^Where  a  declaration  alleged 

that  the  defendant  placed  and  raised  a  dam  across 
the  stream,  and  thereby  diverted  and  turned  the 
water,  and  prevented  it  from  running  along  the 


usual  course  to  the  plaintiff's  mill,  and  from 
supplying  the  same  with  water  for  the  necessary 
working  thereof,  as  the  same  of  right  ought  and 
otherwise  would  have  done : — Held,  that  such  an 
allegation  was  supported  by  proof,  that,  in  con« 
sequence  of  the  dam,  the  water  was  prevented 
from  being  regularly  supplied  to  the  mill,  al* 
though  the  stream  was  not  diverted,  as  the  dam 
was  erected  above  the  mill,  and  the  water  re- 
turned to  its  regular  course  long  before  it 
reached  the  mUl,  and  there  was  no  waste  o£ 
water  occasioned  by  the  erection  of  the  dam 
Shears  v.   Wood^  7  Moore,  345. 

Irrigation  of  Field — ^Removal  of  Stakes.] — 
The  plaintiff,  who  had  a  right  to  irrigate  ni& 
meadow  by  placing  a  dam  of  loose  stones  across- 
a  small  stream,  and  occasionally  a  board  or 
fender,  fastened  the  board  by  means  of  two 
st^es  which  had  never  been  done  by  his  pre- 
decessors. The  defendant,  who  had  rights  on 
the  same  stream,  removed  the  stakes  and  the 
board  also.  A  verdict  having  been  given  for 
the  plaintiff  in  an  action  for  such  removal,  the 
court  refused  to  set  it  aside,  holding  that  the 
defendant  had  no  right  to  remove  the  board  aa 
well  as  the  stakes,  on  the  ground  that  the  stakes 
gave  the  board  a  character  of  permanency  in- 
compatible with  her  own  rights.  Oreenslade  v. 
ffalliday,  6  Bing.  379  ;  4  M.  &  P.  71. 

Iignry  to  Waterconrte.] — If  one  has  an- 
ciently pits  which  are  separated  by  a  rivulet,  he 
may  cleanse  them,  but  cannot  change  or  enlarge 
them  to  the  injury  of  the  watercourse.  Broton 
V.  Best,  1  Wils.  174. 

Abitraction— By  Digging  a  Well.]— Where 
water  is  taken  from  a  river  after  it  has  formed 
part  of  its  stream,  not  by  the  reasonable  use  of 
it  by  another  riparian  proprietor,  but  by  the 
digging  of  a  well,  an  action  at  common  law  will 
lie  by  a  riparian  proprietor  for  injury  to  his 
right,  against  the  party  digging  the  well ;  as  it 
idso  may  for  the  abstraction  of  water  which 
never  did  form  part  of  the  river,  but  has  been 
prevented  from  becoming  so  in  its  natural  course 
by  the  excavation  of  the  well ;  and  this  whether 
the  water  was  part  of  an  underground  water- 
course, or  percolated  through  the  strata.  Dick' 
inson  v.  Grand  Junction  Canal  Company,  7  Ex. 
282  ;  21  L.  J.,  Ex.  241  ;  16  Jur.  200. 

Such  an  action  may  however  be  maintained 
on  an  agreement  not  to  diminish  the  supply  of 
water  of  the  river,  or  on  the  provisions  of  a 
special  act  of  parliament  to  that  effect.    lb. 

In  any  of  these  cases  the  action  is  maintain- 
able for  injury  to  the  right,  though  no  actual 
loss  may  have  been  occasioned.    lo, 

From  a  Well— CoTonant  not  to  Disturb.] 

— M.  sold  t&  B.  a  well  on  M.*s  land,  with  the 
right  to  B.  to  draw  water  therefrom  through 
pipes  in  M.'s  lands,  and  covenanted  for  himself » 
his  heirs,  or  assigns,  not  to  disturb  B.'s  right. 
M.  voluntarily  sold  to  a  railway  company  some 
land  near,  and,  owing  to  their  operations,  the 
springs  that  supplied  the  well  were  intercepted^ 
and  the  well  became  dry  : — Held,  that  B.  had 
not  broken  his  covenant,  for  it  only  applied  to 
the  water  that  flowed  from  the  well  after  reach- 
ing it  and  not  before  it  reached  it.  Brain 
V.  Marfell,  44  J.  P.  56— C.  A. 
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Bj  LieoiMe  of  Landowner.] — The  water 

from  a  Bpring  flowed  in  a  gully  or  a  natural 
channel  to  a  stream  on  which  was  a  mill.  The 
spring  haTing  been  cut  off  at  its  source,  and  the 
water  received  into  a  tank  as  it  rose  from  the 
earth,  by  the  licence  of  the  owner  of  the  soil  on 
which  the  spring  rose : — Held,  that  an  action 
lay  by  the  mill-owner  against  the  person  so  ab- 
stracting the  water.  J>udden  v.  Clutton  Union 
iGvardiana),  1  H.  &  N.  627  ;  26  L.  J.,  Ex.  146. 

Bj  Biparian  Froprieter— Action  by  Con- 


tenraton.] — By  13  Geo.  2,  c.  36,  s.  2,  a  corpora- 
tion was  empowered  to  do  all  things  necessary  to 
make  the  Medway  navigable  ;  and  the  river  so  to 
be  made  navigable,  and  all  lands  to  be  by  them 
made  use  of  for  the  benefit  of  the  navigation, 
were  thereby  vested  in  the  corporation,  their  suc- 
cessors, heirs  and  assigns,  for  ever  : — Held,  that 
the  act  conferred  upon  the  corporation  such  an 
interest  in  all  the  water  of  the  river  for  the  pur- 
poses of  the  navigation  as  were  inteifered  with 
by  the  abstraction  of  any  part  by  the  riparian 
proprietors,  and  that  it  was  not  necessary  that 
there  should  be  an  actual  damage  to  the  navi- 
gation to  entitle  the  corporation  to  sue  for  such 
abstraction.  Medicav  Navigation  Company  v. 
Bitmney  CEarl),  9  C.  B.,  N.  S.  575  ;  30  L.  J.,  C.  P. 
236  ;  7  Jur.,  N.  S.  846  ;  4  L.  T.  87. 

Liability  to  Indictment  for.] — Where  an  action 
would  lie  at  the  suit  of  an  individual  for  a 
diversion  of  a  watercourse,  an  indictment  will 
lie  where  the  act  affects  the  public.  JUr  v. 
Trafford,  1  B.  &  Ad.  874.     See  S,  C,  («»  error), 

1  M.  &  Boott,  401  ;  8  Bing.  204 ;  2  C.  &  J.  265  ; 

2  Tyr.  201. 

b.  Obfltraction. 

Bight!  of  Biparian  Owner— Brection  of  Mill- 

Dami.  j — The  owner  of  the  banks  of  a  non-navig- 
able river  may,  without  any  illegality,  build  a 
mill-dam  across  the  stream  within  his  own  pro- 
perty, and  divert  a  mill-lade,  without  asking  the 
leave  of  the  proprietors  abore  him,  provid^  he 
does  not  obstruct  the  water  from  flowing  as 
freely  as  it  was  wont,  and  without  asking  the 
leave  of  those  proprietors  below  him,  if  he  takes 
care  to  restore  the  water  to  its  natural  course 
before  it  enters  their  land.  Orr  Ewing  v. 
Colquhoun,  2  App.  Cas.  839. 

Fillinir  ^P  Bed  of  Biver.]— By  an  act,  if 


any  person  shall  build,  erect,  or  place  any  build 
ing  or  erection  within  fifteen  feet  of  the  centre 
of  the  bed  of  the  stream  of  a  river,  he  shall  be 
summoned  before  justices,  who  may  order  the 
removal  of  the  obstruction  and  impose  a  penalty 
on  the  offender.  A  flood  washed  away  the  bed 
of  the  river,  and  B.,  who  had  mills  or  works 
adjoining  and  was  owner  of  the  land  on  both 
aides  of  the  stream,  restored  the  bed  to  its  original 
level  by  laying  large  stones  side  by  side  without 
cement  or  fastening : — Held,  that  this  was  not 
a  building  or  erection  and  therefore  justices 
were  right  in  declining  to  convict.  Ckdbran  v. 
Barnes,  11  C.  B.,  N.  S.  246. 

Transfer  on  8al»— B^idenee  of  Damage.] 


—A  mill  on  the  bank  of  a  river  had  been  supplied 
for  more  than  twenty  years  by  water  flowing 
from  a  stream  through  an  ancient  divergent 
channel,  and  conducted  thence  through  a  reser- 
voir and  a  tunnel  constructed  in  his  own  land  by 


a  former  proprietor  of  the  mill,  who  vnis  also  the 
owner  of  both  banks  of  the  divergent  channel. 
At  the  place  where  the  reservoir  was  constructed 
the  divergent  stream  had  formerly,  after  filling 
and  overflowing  a  cattle-trough,  been  allowed  to 
waste  itself  over  adjoining  land,  whence  it  found 
its  way  by  percolation  to  the  river,  into  which 
the  stream  itself  also  flowed : — Held,  that  an 
action  was  maintainable  by  the  present  owner 
of  the  mill,  who  had  purchased  it  with  all 
existing  water  rights,  against  a  riparian  pro- 
prietor above  the  point  of  divergence  in  the 
original  stream,  for  obstructing  the  flow  of 
water  to  the  mill.  Holker  v.  Porritt,  8  L.  R., 
Ex.  107 ;  42  L.  J.,  Ex.  85  ;  21  W.  R.  414. 
Affirmed,  10  L.  R.,  Ex.  69  ;  44  L.  J.,  Ex.  52  ;  33 
L.  T.  125  ;  23  W.  R.  400— Ex.  Ch. 

A  natural  stream  divided  itself  at  a  point 
called  E.  into  two  branches;  one  branch  ran 
down  to  the  river  Irwell ;  the  other  passed  into 
a  farm-yard,  where  it  supplied  a  watering- 
trough,  and  the  overflow  from  the  trough  was 
formerly  diffused  over  the  ground,  and  found 
its  way  ultimately  into  the  Irwell.  The  second 
branch  appeared  to  have  been  made  by  artificial 
means,  but  had  existed  from  time  immemorial. 
In  1847  the  owner  of  the  land  on  which  the 
watering-trough  stood,  collected  the  oTcrflow 
into  a  reservoir,  and  conducted  it  by  a  culvert 
to  a  mill  situated  on  the  banks  of  the  Irwell. 
In  1865  he  became  owner  of  all  the  rest  of  the 
land  through  which  the  second  branch  flowed. 
In  1867  he  sold  the  mill,  with  all  water  rights. 
In  an  action  brought  by  the  purchaser  against  a 
riparian  owner  on  the  stream  above  E.  for  ob- 
structing the  flow  of  the  water : — Held,  that  he 
was  entitled  to  maintain  the  action.    lb. 

In  a  claim  by  the  plaintiffs,  as  riparian  pro- 
prietors, and  as  having  prescriptive  right  to  use 
of  water,  for  injunction  and  damaees: — Held, 
that  there  was  evidence  of  actual  damage,  but 
that,  even  if  there  had  been  merely  evidence  of 
injury  to  the  riparian  and  prescriptiye  rights  of 
the  plaintiffs,  an  injunction  and  not  dunages 
would  still  have  been  awarded.  Pennington  v. 
JBrinsop  Ball  Coal  Company,  37  L.  T.  149  ;  25 
W.  R.  874. 

• Foroing  Water  back  on  a  XilL^— The 

occupier  of  a  mill  may  maintain  an  action  for 
forcing  back  water  and  injuring  his  mill,  al- 
though he  has  not  enjoyed  it  precisely  in  the 
same  state  for  twenty  years ;  and  therefore  it 
was  holden  to  be  no  defence  to  such  an  action, 
that  the  occupier  had,  within  a  few  years, 
erected  in  his  mill  a  wheel  of  different  dimen- 
sions, but  requiring  less  water  than  the  old  one, 
although  the  declaration  stated  the  plaintiff  to 
be  possessed  of  a  mill,  without  alleging  it  to  be 
an  ancient  mill.  Sanndert  v.  Newman,  1  B.  & 
A.  258. 


Bight  of  Mill-Owner  to  Stem  Water.]— 


Semble,  that  if  a  mill-head  pens  back  the  water 
upon  the  adjoining  lands,  and  injures  them,  but 
in  consequence  of  defective  construction  and 
want  of  repair  in  the  wheels  and  waste  gates, 
the  mill-pond  is,  by  the  working  of  the  mill,  at 
seasons  wholly  selected  by  the  miller  without 
the  control  of  the  landowner,  so  soon  and  so  fre- 
quently exhausted,  that  the  adjoining  lands  ar« 
frequently  relicTed  from  the  stagnating  water, 
and  suffer  but  small  damage  ;  the  miller  is  justi* 
fled  in  repairing  and  improving  the  construction 
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of  his  mill,  and  thereby  penning  back  the  water 
upon  his  neighbour's  land  on  the  same  level  for 
longer  periods,  although  he  thereby  occasions 
him  a  greater  damage.  Alder  v.  Savill,  5  Taunt. 
454. 

If  an  ancient  ditch  has  at  one  end  anciently 
opened  into  a  stream,  and  the  owner  of  a  mill 
on  the  stream  has  kept  the  opening  at  the  end 
of  the  ditch  closed  for  twenty  years  and  more, 
without  interruption,  that  would  give  the  mill- 
owner  such  a  right  to  keep  it  closed,  that  the 
owner  of  the  land  adjoining  the  ditch  would 
not  be  justified  in  re^opening  the  communica- 
tion, although  it  might  appear  that  the  commu- 
nication between  the  ditch  and  the  stream  was 
ancient.    Drcwett  v.  Stieard^  7  C.  &  P.  465. 

Of  Burfaoe  Water.]  —  When  a  prescriptive 
right  to  discharge  surface  water  across  adjacent 
property  by  a  specific  channel  has  been  acquired, 
the  obstruction  of  the  channel  on  the  servient 
tenement,  by  the  tenant  of  the  latter,  is  an  in- 
vasion of  a  legal  right,  for  which  an  action  is 
maintainable  without  proof  of  actual  perceptible 
damage.  ClaxtoH  v.  Claxton,  7  Ir.  B.,  C.  L. 
23. 

Of  ArtifioialWateroonrte.] — A.  immemorially 
had,  for  watering  his  lands,  a  channel  through 
his  own  field,  in  a  porous  soil,  through  the  banks 
of  which  channel,  when  filled,  the  water  perco- 
lated, and  thence  passed  through  the  contiguous 
soil  of  B.,  below  the  surface,  without  producing 
visible  injury.  B.  built  a  new  house  in  his  land, 
below  the  level  of  his  soil,  in  the  current  of  the 
percolating  water: — ^Held,  that  A.  could  not 
justify  filling  his  channel,  if  the  percolating 
water  thereby  injured  the  house  of  B.  Cooper 
V.  Barber,  3  Taunt.  99.  See  also  Bowers  v.  IlUl, 
1  Bing.  N.  C.  649  ;  2  Scott,  535 ;  1  Hodges,  334. 

0.  Foliation. 

Bights  of  Biparian  Proprietor.] — A  riparian 
pivprietor  has  a  right  to  the  natural  stream  of 
water  flowing  through  the  land  in  its  natural 
state,  and  if  the  water  is  polluted  by  a  pro- 
prietor higher  up  the  stream,  so  as  to  occasion 
damage  in  law,  tnough  not  in  &ct,  to  the  first- 
mentioned  proprietor,  it  g^ves  him  a  good  cause 
of  action  against  the  upper  proprietor,  unless  the 
latter  has  gained  a  right  by  long  enjoyment  or 
grant.  Wood  v.  Wau4,  3  Ex.  748  ;  18  L.  J.,  Ex. 
305;  13Jur.  ^72. 

Bight  to  Pore  Water.]— The  abstraction  of 
water  from  a  natural  stream  openly,  and  under  a 
claim  of  right,  for  a  period  of  twenty  years,  to  a 
tenement  not  abutting  on  the  stream,  will  create 
no  easement  to  have  pure  water  flow  down  the 
stream  to  the  point  of  abstraction.  Stockport 
Waterworks  Company  v.  Potter,  3  H.  &  C. 
300. 

W.  occupied  bleaching  works  on  the  0.  B.  under 
a  lease.  The  Improvement  Commissioners  of 
Harrogate,  who  had  adopted  the  Local  Govern- 
ment Act,  and  thereby  were  constituted  the 
Local  Board  of  Health  for  Harrogate,  com- 
menced a  system  of  drainage  for  Harrogate  in 
1862,  and  the  sewage  flowing  through  the  C. 
stream  into  the  0.  B.  polluted  its  waters  so  that 
they  could  not  be  used  for  bleaching  purposes. 
In  1868  W.  filed  his  bill,  praying  for  an  in- 
junction   to  restrain  the   commissioners   from 


permitting  the  sewage  to  flow  into  the  0.  B. 
The  suit  was  compromised,  and  by  an  agreement, 
dated  the  1st  of  March,  1869,  the  commissioners 
agreed  to  pay  him  a  certain  sum  for  damages, 
and  that  they  would  not,  after  the  31st  of  that 
month,  permit  the  sewage  to  flow  through  the 
drains  under  their  control  into  the  O.  B.  The 
commissioners  adopted  the  irrigation  system  for 
the  disposal  of  their  sewage,  which  proved 
wholly  inadequate.  Sewage  flowed  down  the  C. 
stream  into  the  0.  B..  and  also  the  overflow  from 
the  irrigation  farm.  W.  was  obliged  to  take 
other  bleaching  works,  as  the  waters  of  the  0.  B. 
were  so  polluted  by  the  drainage  that  he  could 
not  use  them.  He  therefore  filed  his  bill  against 
the  commissioners,  praying  for  an  injunction  in 
the  terms  of  the  agreement,  and  for  an  inquiry  as 
to  damages  sustained  by  him.  Relying  on  the 
performance  of  the  agreement,  W.  took  a  new 
tease  of  the  bleaching  works : — Held,  that  he  was 
entitled  to  an  injunction  and  an  Inquiry  as  to 
damages  as  prayed.  Wood  v.  High  and  Low 
Harrogate  Improvement  Commisslotters,  22  W.  R, 
763. 

In  an  action  by  mill-owners,  riparian  pro- 
prietors, to  restrain  the  discharge  of  water  con- 
taining acid  into  a  stream,  where  the  defendant 
asked  that  damages,  in  lieu  of  an  injunction, 
might  be  given,  an  injanction  was  granted. 
Pennington  v.  Brinsop  Hall  Coal  Company,  5 
Ch.  D.  769  ;  46  L.  J.,  Ch.  773  ;  37  L.  T.  149  ;  25 
W.  R.  874. 

Of  Undergroimd  Stream.]  —  A.  was  possessor 
and  occupier  of  an  ancient  mill  and  lands  ad- 
joining, and  carried  on  therein  the  business  of  a 
manufacturer  of  paper,  which  had  from  time 
immemorial  been  carried  on  in  them.  The  mill 
and  lands  were  situate  in  a  valley  at  the  foot  of 
a  range  of  hills  sloping  towards  and  terminating 
in  a  tall  precipitous  rock  abutting  upon  them. 
Inside  this  rock,  and  at  the  elevation  of  a  few 
feet  above  the  hmds,  was,  from  time  immemorial, 
a  natural  cavern,  and  the  wat«r  produced  by  the 
rainfall  on  a  portion  of  the  hills  ran  by  under- 
ground passages  into  it,  and,  after  traversing  the 
floor  of  the  cavern  in  a  defined  stream,  flowed 
by  an  underground  passage  out  of  the  cavern 
into  an  open  natural  basin  in  the  lands  of  A., 
and  thence  in  an  open  and  a  defined  stream  to 
the  mill  in  a  pure  and  unpolluted  state.  In  1857 
B.  became  possessor  and  occupier  of  land  and 
premises  on  the  summit  of  the  hills,  at  a  higher 
elevation  than  the  cavern,  and  worked  on  them 
a  machinery  for  extracting  from  the  soil  minute 
particles  of  lead  intermix^  with  it.  In  working 
this  he  constructed  eight  buddies,  or  circular 
pits,  in  the  surface  of  the  ground,  into  which 
water  was  brought  through  artificial  cuts.  From 
these  buddies  polluted  water  was  discharged 
into  drains  communicating  with  two  swallets  or 
natural  rents  existing  from  time  immemorial  in 
the  limestone  rock  of  the  hills,  and  having  an 
underground  passage  for  water  communicating 
with  an  outlet,  at  which  the  water  escaped  in  an 
open  stream  at  their  foot.  The  water  passages 
from  these  two  swallets  communicated  with  the 
cavern  though  which  the  polluted  water  flowed, 
and  thence  mingled  with  the  stream  flowing 
through  the  cavern  into  the  basin,  and  thence 
to  A.'s  lands  and  mill,  whereby  the  water  was 
fouled : — Held,  that  an  action  for  fouling  the 
stream  was  maintainable  by  A.  against  B. 
Hodgkinson  v.  JSnmtr,  4  B.  &  S.  229  ;    32  L.  J., 
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Q.  B.  231  ;   9  Jur.,  N.  S,  1162  ;   8  L.  T.  451  ;  11    who  had  no  right  to  do  80.  a  landowner  com- 
W.  B.  775.  plaining  of  the  nuisance  cannot  bring  an  action 

against  them  for  not  doing  so;  because  an 
action  cannot  be  maintained  either  at  law  or 
in  equity  to  compel  a  person  to  bring  an  action 
for  the  purpose  of  restraining  a  nuisance  which 
he  cannot  himself  prevent.  Where  a  sanitary 
authority  have  not  themselves  constructed 
sewers  which  are  a  nuisance,  but  only  permitted 
them  to  be  used  as  formerly  by  the  inhabitants, 
they  arc  not  doing  an  act  which  can  be  re- 
strained under  the  Public  Health  Acts  or  the 
Bivers  Pollution  Act,  1876.  Att-Gen.  v.  Dork- 
ing Onardians,  20  Ch.  D.  595 ;  51  L.  J.,  Ch. 
685  ;  46  L.  T.  573  ;  30  W.  B.  679— C.  A. 


In  Working  of  ][inef.]~The  rights  of  tin- 
bounders  according  to  the  customary  law  of  Corn- 
wall to  the  use  of  water  within  their  tin  bounds, 
for  the  purpose  of  streaming  their  tin,  will  not 
prevent  the  acquisition  by  another  of  a  prescrip- 
tive right  under  2  &  3  Will.  4,  c.  71,  to  the  enjoy- 
ment of  the  water  by  a  twenty  years*  user ;  nor 
will  this  right  be  affected  by  an  agreement  with 
the  tin-bounders  for  a  money  pajinent  to  abstain 
from  fouling  the  water  by  streaming  their  tin 
therein.  Gated  v.  Jfartyn,  19  C.  B.,  N.  S.  732 ; 
34  L.  J.,  C.  P.  353 ;  11  Jur.,  N.  S.  1017  ;  13 
L.  T.  74.  See  Ichney  v.  StoekeVy  2  Drew.  &  S. 
537  ;  and  on  appeal,  1  L.  B.,  Ch.  396  ;  34  L.  J., 
Ch.  633 ;  12  Jur.,  N.  S.  419 ;  14  L.  T.  427  ;  14 
W.  B.  743. 

Of  Wells.] — ^In  an  action  for  disturbing  the 
plaintiff  in  the  use  of  a  well,  by  putting  rubbish 
mto  it,  he  will  be  entitled  to  recover,  if,  by 
means  of  the  rubbish,  the  water  has  been  shal- 
lowed, and  the  well  rendered  less  convenient 
for  use  ;  but  if  the  effect  only  was  to  make  the 
water  temporarily  muddy,  that  is  too  minute  a 
damage  to  support  the  action.  Taylor  v.  J9en- 
nett,  7  C.  &  P.  329. 

Under  Statutory  Authority — Looal  Boards.] — 

By  the  Leeds  Improvement  Amendment  Act, 
1848,  it  was  provided  that  the  clauses  of  the 
Towns  Improvement  Clauses  Act,  10  &  11  Vict, 
c.  34,  as  to  making  and  maintaining  public 
sewers  and  the  drainage  of  houses,  should  be 
incorporated  with  and  form  part  of  the  act 
"  except  so  far  as  they  or  any  of  them  are  incon- 
sistent with  the  provisions  of  this  act,  or  are  ex- 
pressly varied  or  excepted  by  this  act ; "  and  by 
s.  6,  the  corporation  of  Leeds  was  autiborized  to 
construct  one  or  more  trunk  or  other  sewer  or 
sewers,  sufficiently  capacious  to  receive  the  foul 
and  drainage  water  and  filth  of  the  town,  and  to 
convey  the  same  into  the  river  Aire  : — Held, 
that  the  power  to  drain  into  the  river  was  con- 
trolled by  the  Towns  Improvement  Clauses  Act, 
B.  24,  and  also  by  s.  107,  though  that  clause  was 
not  expressly  incorporated  in  the  local  act ;  and 
that  the  corporation  was  not  authorized  by  the 
local  act  to  create  a  nuisance  by  draining  into 
the  river.  Att-Oen,  v.  Leeds  Corporation,  5 
L.  B.,  Ch.  583  ;  39  L.  J.,  Ch.  711 ;  19  W.  B.  19. 
Affirming  39  L.  J.,  Ch.  254 ;  22  L.  T.  330 ;  18 
W.  B.  517. 

Held,  that  though  the  river  Aire  was  polluted 
before  it  received  the  drainage  of  Leeds,  the 
landowners  on  the  banks  were  entitled  to  restrain 
the  further  pollution.    lb. 

Held,  that  though  the  sewer  had  been  com- 
pleted, and  in  operation  sixteen  years  before  pro- 
ceedings were  taken,  the  court  would  inteiiere 
at  the  suit  of  the  landowners.    lb. 

Fatnre  and  Extent  of  Liability.]— A 

sanitary  authority  in  whom  the  sewers  are 
rested  have  only  a  limited  ownership  in  them ; 
they  are  not  in  the  same  position  as  to  re- 
sponsibility for  fouling  a  stream  as  a  private 
individual,  because  they  cannot  stop  the  sewers 
on  account  of  the  damage  to  the  inhabitants 
of  the  neighbourhood.  And  although,  perhaps, 
the  sanitary  authority  might  obtain  an  injunc- 
tion to  restrain  persons  from  using  the  sewers 


Bight  of  Looal  Board  to  Drain  into  Xetropo- 
litan  Sewers.]  —  The  Metropolitan  Board  of 
Works  took  into  their  drainage  system  a  natural 
brook,  called  the  Stamford  Brook.  That  brook 
was  the  natural  means  of  drainage  for  the  Acton 
district,  which  was  outside  the  metropolitan 
area,  and  the  inhabitants  of  that  district,  and 
the  defendant  board,  on  becoming  the  sanitary 
authority  of  the  district,  had  used  for  that  pur- 
pose that  part  of  the  brook  which  was  in  their 
district.  By  this  means,  as  the  Acton  district 
increased,  the  sewers  of  the  Metropolitan  Board, 
as  they  said,  became  overburdened  with  sewage 
coming  from  outside  their  area,  and  they  re- 
quested the  defendant  board  to  send  their  sew- 
age some  other  way.  They,  however,  refused  to  do 
so,  and  claimed  a  right  to  drain  into  the  Metropo- 
litan Board's  sewers.  These  proceedings  then 
were  instituted  by  the  Metropolitan  Board : — 
Held,  that  the  dd^endant  board,  although  they 
had  a  statutory  duty  to  compel  the  drainage  of 
their  district,  were  in  no  different  position  as 
regards  the  plaintiff  board  than  an  ordinary 
riparian  owner  was  as  r^ards  another  riparian 
owner  lower  down  on  the  same  stream,  and  that, 
apart  from  the  sewage  of  such  persons  as  had 
acquired  a  prescriptive  right  to  drain  into  the 
sewers  of  the  plaintiff  board,  they  could  not  be 
made  to  receive  the  sewage  of  the  Acton  dis- 
trict ;  and  that  an  injunction  must  be  granted 
to  restrain  the  defendant  board  from  draining 
into  the  plaintiff  board's  sewers  in  the  future. 
As  to  existing  drains,  as  to  those  which  were 
made  before  the  defendant  board  calme  into  ex- 
istence, they  could  not  be  interfered  with ;  and 
as  to  those  made  since,  under  the  circumstances 
of  the  case,  they  would  not  be  interfered  with. 
AtU'Oen.  v.  Acton  Local  Board,  22  Ch.  D.  221 ; 
52  L.  J.,  Ch.  108 ;  47  L.  T.  510 :  31  W.  B.  153. 

By  Oas  Company— Penaltiei.] — ^When  noxious 
matter  percolates  through  the  soil  from  gas- 
works, so  as  to  foul  a  weU,  such  percolation  will 
render  the  defendants  liable  under  the  3  &  4 
Will.  4,  c.  90,  which  imposes  a  penalty  of  200/. 
on  any  gas  company,  **who  shall  suffer  any 
washings,  &c.,  to  be  convgred  into  any  well." 
Millhigton  v.  Griffiths,  30  L.  T.  65. 

A  well  which,  on  account  of  its  having  become 
contaminated,  has  been  disused  by  the  owner  for 
several  years,  and  has  been  covered  over,  does 
not  cease  to  be  a  well  within  the  meaning  of 
the  act.    lb. 

Non-user,  and  closing  of  his  own  well  in  con- 
sequence of  its  being  polluted,  even  coapled  with 
the  acceptance  by  the  plaintiff  of  the  use  of  sub- 
stituted wells  of  the  defendants,  is  not  such  an 
abandonment  of  the  former  as  to  alter  its  cha- 
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racter  and  make  it  no  longer  a  well,  nor  can  any 
licenoe  to  pollute  be  inf^red  from  such  a  state 
of  facts.    lb. 

A  local  act  for  the  establishment  of  a  gas  com- 
pany, enacted  that  if  the  company  should  at  any 
time  cause  or  suffer  to  be  conyeycd  or  to  flow 
into  any  stream  or  place  for  water,  any  washing 
or  thing  produced  by  making  gas,  or  should  do 
any  act  to  the  water  contained  in  such  stream, 
&c.,  whereby  it  should  be  fouled  or  corrupted, 
the  company  should  forfeit  for  every  such 
offence  200/.,  and  an  additional  penalty  of  20/. 
for  eyeiy  day  such  washing,  &c,  should  be  con- 
veyed or  should  flow  after  the  expiration  of 
twenty-four  hours  from  notice  of  the  offence 
served  on  the  company  : — Held,  that  the  former 
penalty  was  not  confined  to  the  case  of  water 
wilfully  or  knowingly  fouled,  but  extended  to 
the  case  of  water  in  a  well  fouled  by  water 
escaping  through  fissures  in  a  gas  tank,  occa- 
sioned by  mining  operations  in  the  vicinity. 
Ilijpkins  V.  BirmingJunn  and  Staffordshire  Gait- 
lujht  Comjtany.h  H.&  N.  74  ;  29  L.  J.,  Ex.  169  ; 
8  VV.  R.  182.  Affirmed  on  appeal,  6  H.  &  N.  250 ; 
30  L.  J.,  Ex.  60  J  7  Jut.,  N.  S.  213  ;  9  W.  R.  168 
—Ex.  Ch. 


Claim  of  Bight  by  Prescription.]— There  can 
be  no  prescriptive  right  to  pollute  a  stream  by 
the  discharge  of  sewage  in  such  a  manner  and 
to  such  an  extent  as  to  be  injurious  to  public 
health.  Even  assuming  that  a  prescriptive 
right  to  foul  a  stream  with  sewage  can  be 
acquired,  such  right  must  be  restricted  to  the 
limits  of  it  when  the  period  of  prescription  com- 
menced ;  and  if  the  pollution  be  substantially 
increased,  whether  gradually  or  suddenly,  the 
court  will  interfere  by  injunction  to  prevent  the 
wrongful  excess  ;  and  if  it  be  possible  to  sepa- 
rate the  illegal  excess  from  the  legal  user,  the 
wrongdoer  must  bear  the  consequences  of  any 
restriction  necessary  to  prevent  the  excess,  even 
if  it  unavoidably  extends  to  a  total  prohibition 
of  the  user.   Blackbumey.  Somers^  5  L.  B.,  Ir.  1. 

Where  a  man  has  a  right  to  the  use  of  an 
ancient  stream  of  water  flowing  through  his  land, 
and  sewage  is  so  precipitated  into  it  as  to  pollute 
it,  it  is  not  competent  to  the  persons  causing  the 
nuisance  to  claim  as  against  him  a  prescriptive 
right  to  discharge  the  sewage  into  the  stream. 
Goldtmid  v.  Tvnbridge  Wells  Improvement 
Commissioners^  1  L.  R.,  Ch.  349  ;  35  L.  J.,  Ch. 
382  ;  12  Jur.,  N.  S.  208  ;  14  L.  T.  154  ;  14  W.  B. 
512. 


Evidenoe  of.] — Action  by  the  owner  of  a 


mill  on  the  river  Calder,  which  mill  of  right 
ought  to  be  supplied  with  a  flow  of  water  from 
a  millpool  on  the  Calder,  against  an  owner  of 
works  higher  up  tlie  stream,  for  placing  cinders 
and  scoria  at  his  works,  so  as  to  fall  into  the 
stream  of  the  Calder,  whence*'they  were  carried 
down  into  the  plaintiff's  millpool,  and  filled  it 
up,  to  the  obstruction  of  his  right  to  water. 
Plea,  that  the  occupiers  of  the  defendant's  works 
had,  for  more  than  twenty  years,  as  of  right 
placed  cinders  and  scoria,  the  refuse  of  their 
works,  on  the  banks  of  the  stream,  and  in  its 
channel,  and  that  the  cinders  and  scoria  com- 
plained of  were  such  refuse  so  placed: — Held, 
that  the  plea  was  bad,  non  obstante  veredicto, 
as  not  shewing  that  the  defendant  had  during 
twenty  years,  as  of  right,  caused  the  refuse  to  go 
Into  the  pond  ;  for  till  the  occupiers  of  the  mUl 


sustained  some  damage  from  the  defendant's 
user,  no  right  as  against  them  began  to  be  ac- 
quired. Murgatroyd  v.  Rohinsonj  7  £1.  &  Bl. 
391  ;  26  L.  J.,  Q.  B.  233  ;  3  Jur.,  N.  8.  615. 

When  a  prescriptive  right  to  foul  a  stream  has 
been  acquired,  the  fouling  must  not  be  consider- 
ably enlarged  to  the  prejudice  of  other  people. 
Crossley  v.  Ughtowlei',  2  L.  B.,  Ch.  478 ;  36 
L.  J.,  Ch  584  ;  15  W.  B.  801. 

The  fact  that  the  stream  is  fouled  by  others,  is 
not  a  defence  to  a  suit  to  restrain  the  fouling  by 
one.    Ih, 

C.  wishing  to  prevent  the  water  of  a  river  from 
being  fouled  by  some  dye  works,  purchased  from 
the  owners  of  the  dye  works  a  piece  of  land  on 
the  banks  of  the  river,  without  communicating 
to  them  his  object : — Held,  that  in  the  absence 
of  any  express  reservation  by  the  owners  of  the 
dye  works  of  the  right  of  fouling,  C.  could  main- 
tain a  suit  in  equity  to  restrain  it.    lb. 

Loss  of  Bights  by  Fon-Uior.]— The  mere  sus- 
pension of  the  exercise  of  a  prescriptive  right  is 
not  sufficient  to  destroy  the  right,  without  some 
evidence  of  an  intention  to  abandon  it ;  but 
whero  dye  works  had  not  been  used  for  more 
than  twenty  years,  and  had  been  allowed  to  go 
to  ruin : — Held,  that  any  right  of  fouling  a 
stream  attached  to  them  was  lost.    lb. 

Where,  through  an  artificial  watercourse  made 
for  the  purpose  of  draining  mines,  the  drainage 
water  has  flowed  for  twenty  years  in  a  pure  state, 
in  consequence  of  the  working  of  the  mines 
having  been  discontinued,  over  premises  of  a 
person  who  has  used  it  for  that  period,  the  work- 
ing of  the  mines  cannot  be  resumed  (unless  thero 
is  a  custom  to  warrant  it),  so  as  to  foul  the  water 
and  disturb  the  enjoyment.  Magor  v.  Ckadwiok, 
11  A.  &  £.  571  ;  3  P.  &  B.  867  ;  4  Jur.  482. 

See  also  eases  sub  tit.  Nuisance. 

5.  Pbogsedings  and  Evidence. 

Iigimotion  beftoro  Undoubted  BimaiLce.] — 
Where  a  man  has  a  right  to  the  use  of  an 
ancient  stream  of  water  flowing  through  his 
land,  and  sewage  matter  is  so  precipitated  into 
it  as  to  pollute  it,  and  to  prevent  his  using  it, 
he  may  apply  to  a  court  of  equity  for  an  injunc- 
tion to  restrain  the  pollution  before  it  has  be- 
come an  undoubted  nuisance.  Ooldsmid  v.  Tun- 
bridge  Wells  Improvement  Commissioners^  1 
L.  B.,  Eq.  161 ;  13  L,  T.  332 ;  14  W.  B.  92. 
Affirmed,  1  L.  B.,  Ch.  349  ;  35  L.  J.,  Ch.  382 ;  12 
Jur.,  N.  S.  208  ;  14  L.  T.  154  ;  14  W.  B.  662. 

Venue.] — It  is  not  necessa^  to  give  a  local 
description  to  the  nuisance  in  an  action  for 
diverting  the  water  of  a  navigation,  though  the 
venue  is  local.  Mersey  and  Irwell  Nav^igation 
V.  Douglas,  2  Bast,  497. 

The  plaintiffs  cause  of  action  arises  so  entirely 
for  nuisance  in  the  county  where  the  injury  is 
sustained,  as  to  retain  the  venue  there.  Williams 
V.  Land,  4  Taunt.  729. 

If  a  trench  cut  in  the  county  of  N.  causes  the 
plaintiff's  lands  to  be  overflowed  in  the  county 
of  W.,  although  a  statute  requires  all  adions  to 
be  brought  and  tried  in  the  county  where  the 
cause  of  action  arises,  the  action  may  be  brought 
and  tried  in  W.  Sutton  v.  Clarke,  6  Taunt.  29  ; 
1  Marsh.  429. 

Deelarationi.] — If  a  plaintiff,  in  a  count,  claims 
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the  right  to  the  use  of  a  well  as  appurtenant 
to  a  certain  dwelling-house  ;  and,  in  a  second 
count,  complains  that  the  defendant  obstructed 
a  watercourse,  which  the  plaintiff  claims  as  ap- 
purtenant to  a  certain  other  dwelling-house ; 
the  word  "  other  "  is  here  not  matter  of  descrip- 
tion, and  therefore  it  is  no  ground  of  nonsuit 
that  both  the  rights  claimed  were  appurtenant 
to  the  same  house.  Taylor  v.  Bennett,  7  C.  &  P. 
329. 

A  count  for  diverting  and  turning  a  stream  of 
water  is  not  supported  by  proof  of  penning  back 
and  checking  its  course,  whereby  the  water  was 
made  to  overflow  the  plaintiff^s  meadow.  Orif- 
Jit  It  if  V.  Mamon,  6  Price,  1. 

The  wrongful  act  complained  of  was  the  digging 
and  continuing  the  sewer,  and  thereby  diverting 
the  water  from  the  pond.  The  evidence  was,  that 
the  water  wag  not  diverted  by  digging  the  sewer, 
but  previoualv,  for  the  purpose  of  making  the 
sewer  ;  and  since  the  sewer  had  been  made,  the 
water  in  the  pond  could  not  rise  to  its  former 
height: — Held,  that  there  was  no  variance  be- 
tween the  declaration  and  the  proof,  so  far  as  it 
related  to  the  continuing  of  the  sewer.  Dukes  r. 
Oo$tli7M,  infra. 

An  allegation  that  the  plaintiff  was  possessed 
of  mines,  lands  and  premises,  and  of  rignt  ought 
to  have  had  and  enjoved,  and  still  of  right  ought 
to  have  and  enjoy,  the  water  of  a  stream  which 
had  been  used  to  ilow  alongside  the  lands  and 
premises,  is  not  supported  by  proof  that  the 
plaintiff  was  a  lessee  of  mines  under  lands  ad- 
joining the  stream,  with  a  grant  from  the  sur- 
face owner  of  the  use  of  the  water  for  colliery 
purposes.    Insole  v.  James,  1  H.  &  N.  243. 

Where  the  plaintiff  brought  an  action  for 
diverting  a  watercourse,  stating  that  the  locus 
in  quo  was  in  the  possession  of  S.,  as  his 
tenant : — Held,  that  the  averment  was  satisfied 
by  proof  of  a  mortgage  from  S.,  the  tenant 
for  life,  to  the  plaintiff,  who  was  entitled  to 
the  reversion.  Partridge  v.  Bere,  1  D.  &  B. 
272. 

Where  the  owner  of  land  through  which  a 
stream  flows  has,  within  twenty  years,  built 
mills  upon  its  bank,  and  applied  the  water  of 
the  stream  to  the  working  of  them,  he  may  re- 
cover upon  an  issue  raised  by  a  traverse  of  an 
allegation,  that  his  right  to  the  water  was  *'  by 
reason  of  the  possession  of  the  mills."  Wood  v. 
Waugh,  3  Ex.  748 ;  18  L.  J.,  Ex.  305 ;  13  Jur. 
472. 

Pleaa.] — ^A  plaintiff  declared  that  he  was  pos- 
sessed 01  a  mill;  and  by  reason  thereof  was 
entitled  to  the  use  of  a  stream  for  the  mill,  and 
that  the  water  ought  to  run  and  flow  to  the  mill, 
and  that  the  defendant  wrongfully  and  inju- 
riously diverted  the  same : — Held,  that,  under 
the  plea  of  not  guilty,  the  only  matter  in  issue 
was  the  fact  of  the  diversion,  and  that  the  right 
to  the  use  of  the  stream,  as  claimed,  was  ad- 
mitted. IVankum  v.  Falmouth  (^Earl),  4  N.  & 
M.  330  ;  2  A.  &  B.  452  ;  1  H.  &  W.  1. 

In  a  declaration,  the  plaintiff  stated,  by  way 
of  inducement,  that  the  defendant  was  possessed 
of  a  close  used  as  a  private  road,  and  then  the 
injury  was  stated  to  have  been  sustained  by  the 
dcd^endant  digging  a  sewer  in  the  close  used  as  a 
private  road,  and  thereby  withdrawing  the  water 
nom  a  pond  on  the  plaintiff's  close.  It  was  in 
evidence  that,  at  the  time  of  digging  the  sewer, 
the  close  was  not  used  as  a  private  road : — Held, 


'  that,  under  the  plea  of  not  guilty,  the  defendant 
admitted  all  matters  of  inducement ;  andsemble, 
I  that  the  allegation  of  the  user  of  the  defendant's 
I  close  was  surplusage.  Dvhes  v.  Gostling,  1 
Scott,  570 ;  1  Bing.  N.  C.  589  ;  1  Hodges,  120. 
I  A  declaration  stated  that  the  plaintiff  was  law- 
fully possessed  of  a  mill,  and  by  reason  thereof 
ought  to  have  and  enjoy  the  benefit  of  the  water 
of  a  watercourse  which  ran  and  flowed  by  means  of 
a  weir  therein,  erected  a  little  above  the  mill,  being 
kept  at  a  certain  height,  unto  the  mill,  for  supply- 
ing it  with  water  for  the  working  thereof,  and 
complained  that  the  defendant  wrongfully  pulled 
down  the  weir,  and  placed  and  kept  it  at  a  lower 
height  than  it  ought  to  have  been.  The  defen- 
dant pleaded  that  he  was  the  occupier  of  a  close 
adjoining  the  watercourse,  and  that  he  and  all 
others  the  occupiers  for  the  time  being  of  the 
close,  for  twenty  years  -next  before  action,  en- 
joyed as  of  right,  and  without  interruption,  the 
right  of,  from  time  to  time,  as  occasion  required, 
removing  a  part  of  the  weir,  and  placing  and 
keeping  it  at  a  lower  height  than  the  rest,  to  such 
an  extent  and  for  such  a  time  as  was  necessary 
for  diverting  enough  of  the  water  to  irrigate  the 
close  ;  that  the  irrigation  being  necessary  for  the 
close,  wherefore  the  defendant  removed  the  part 
of  the  weir,  and  placed  and  kept  it  at  such  lower 
height  to  such  an  extent  and  for  such  a  time  as, 
and  no  more  or  longer  than,  was  necessary  for 
diverting  the  water  for  the  irrigation  of  the  close : 
— Held,  that  this  plea  was  good  ;  that  it  was  not 
an  argumentative  traverse  of  the  right  alleged, 
inasmuch  as  it  set  up  a  right  which,  under  2  &  3 
Will.  4,  c.  71,  was  not  complete  until  the  com- 
mencement of  the  action,  and,  therefore,  was  not 
inconsistent  with  the  plaintiff^s  right  to  have 
the  weir  at  a  greater  height  at  the  time  of  the 
act  complained  of.  Ward  v.  Robins,  15  M.  &  W. 
237. 

To  an  action  for  polluting  a  stream,  and  im- 
pregnating it  with  noxious  substances,  whereby 
the  plaintiff's  cattle  were  unable  to  drink  the 
water,  the  defendant  pleaded  an  immemorial  right 
to  use  the  water  of  the  stream  for  the  purposes  of 
his  trade  of  a  tanner,  and  returning  it  polluted  to 
the  stream  when  so  used,  and  also  prescriptive 
rights  for  twenty  and  forty  years.  At  the  tnal,  it 
appeared  that  the  defendant  and  his  father  and 
grandfather  had  for  a  long  series  of  years  carried 
on  the  business  of  tanners  at  the  place  In  question, 
using  the  water  of  the  stream  as  they  wanted  it ; 
but  that,  within  the  last  twelve  years,  the  tannery 
business  had  been  considerably  enlarged,  and  the 
business  (and  consequently  the  pollution  of  the 
stream)  increased  fourfold : — Held,  that  whether 
the  pleas  were  to  be  understood  as  claiming  an 
immemorial  or  a  prescriptive  right,  not  limit^  to 
the  purposes  of  the  tannery,  or  the  more  limited 
right  to  use  the  water  for  the  purposes  of  the 
business  as  carried  on  more  than  twenty  years 
ago,  the  verdict  was  not  warranted  by  the  evi- 
dence.   Moore  v.  Webb,  1  C.  B.,  N.  S.  673. 

A  declaration  all^ped  that  the  plaintiff  was 
reversioner  of  a  house,  garden  and  premises, 
occupied  by  his  tenant ;  that  the  defendant  was 
possessed  and  in  the  occupation  of  a  close  near 
to  the  house ;  and  that  there  was  a  watercourse 
in  the  close,  and  the  defendant,  by  reason  of  his 
possession  of  the  close,  ought  to  have  scoored 
and  kept  open  the  watercourse  so  often  as  was 
necessary,  to  prevent  the  water  from  being  ob- 
structed, and  from  running  out  of  the  water- 
course unto,  into,  and  under  the  house.    Breachg 
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that  the  defendant,  daring  the  tenant's  occapar 
tion,  wrongfully  permitted  the  watercourse  to  be 
obstructed  for  want  of  proper  cleansing,  inso- 
much that  the  water  was  penned  back,  and  ran 
into  and  damaged  the  house,  to  the  injury  of  the 
reversion.  Plea,  that  a  wall,  parcel  of  the 
plaintiffs  premises,  was  situate  near  to  the 
watercourse  and  to  the  defendant's  close ;  and  by 
reason  of  the  wall  being,  through  the  neglect  of 
the  tenant,  ruinous,  part  of  the  wall  near  to  the 
watercourse  fell  down,  and  by  means  thereof 
rubbish,  part  of  the  materials,  fell  into  the  water- 
course, and  the  same  was  thereby  choked  up  as 
alleged,  and  the  water  for  a  short  time  unavoid- 
ably was  penned  back,  and  ran  out  as  in  the  de- 
claration mentioned.  Averment,  that  the  defen- 
dant, in  a  short  and  reasonable  time  after  he  had 
notice  that  the  watercourse  was  so  choked  up, 
and  before  action  brought,  cleansed  out  the  same, 
so  that  the  water  flowed  as  it  ought  to  do  : — 
Held,  that  the  alleged  default  of  the  tenant  was 
no.answcr,  the  plea  not  shewing  that  the  owners 
and  occupiers  of  the  estate  for  the  time  being 
were  bound  to  repair  the  wall  which  fell.  Bell 
V.  TioejUyman,  I  Q.  B.  766 ;  1  G,  &  D.  223  ;  6 
Jar.  336. 

And  the  defendant  could  not  excuse  himself  by 
averring  that  he  repaired  as  soon  as  he  h^  notice 
of  the  injury,  for  that  he  became  liable  at  the 
time  when  the  injury  occurred.    lb. 

So,  if  he  had  alleged  that  he  repaired  as  soon  as 
possible  after  the  injury.    lb. 

If  a  defendant  in  one  plea  claims  to  have 
water  flow  in  a  mill-stream  to  a  ditch  at 
all  times,  and  in  another  plea  claims  the  right 
only  at  the  time  of  flashes,  and  the  jury  finds 
the  right  in  his  favour  at  all  times,  the  judge 
will  dischai^ge  the  jury  as  to  the  claim  at  the  time 
of  flashes.    Drewett  v.  Sheard,  7  C.  &  P.  465. 

Beplieatlon.  ] — To  an  action  by  a  reversioner 
for  widening  a  channel,  the  defendant  pleaded 
that  A.  and  all  prior  occupiers  of  a  mill,  whilst 
such  occupiers,  had,  as  of  right,  for  twenty  years 
enjoyed  a  watercourse,  and  whilst  such  occupiers 
had  for  twenty  years  as  of  right  scoured  and 
amended  the  channel,  when  and  so  often  as  the 
same  required  scouring,  as  to  the  mill  appertain- 
ing. Replication,  traversing  in  the  terms  of  the 
plea  the  enjoyment  of  the  watercourse,  and  the 
scouring  as  of  right,  for  twenty  years  : — ^Held, 
that  the  replication  was  not  bad  for  duplicity,  it 
being  rightly  a  traverse  of  one  whole  quasi  pre- 
scription alleged  in  the  plea.  Peter  v.  Daniel^ 
5  C.  B.  568  ;  6  D.  &  L.  501 ;  17  L.  J.,  C.  P.  177  ; 
12  Jar.  604. 

Evidence.] — In  an  action  for  breaking  the 
plaintiff^s  close  and  destroying  a  hatch,  the  de- 
fendant pleaded  that  the  water  of  the  stream 
onght  to  have  flowed  to  his  mill,  and  because 
the  hatch  prevented  its  so  doing  he  pulled  it 
down : — Held,  that  evidence  might  be  given  of 
what  a  former  tenant  said  as  to  asking  permis- 
sion to  have  the  water,  as  this  was  an  act  done, 
and  might  be  proof  of  an  exercise  of  a  right  by 
one  side,  and  an  acquiescence  in  it  by  the  other. 
Wakeman  v.  Wegt,  8  C.  &  P.  105. 

In  an  action  for  diverting  water  from  the 
mill  of  A.,  he  obtained  a  verdict ;  A.  and  B., 
afterwards  in  possession  of  the  mill,  brought 
an  action  for  a  similar  injury  against  the  same 
defendants : — Held,  that  as  A.  and  B.  were  in 
possession  of  the  mill   formerly  in  the  posses- 


sion of  A.,  it  must  be  presumed  they  were 
privy  in  estate  with  him,  and  that  consequently 
the  record  was  admissible  in  the  second  action. 
Blaketnore  v.  Glamorgan  Canal  Company^  1 
Gale,  78  ;  2  C,  M.  &  R.  133  ;  5  Tyr.  603. 

Where  the  plaintiff  claimed  the  whole  bed  of  a 
river,  flowing  between  his  land  and  the  defen- 
dant's, the  defendant  contending  that  each  was 
entitled  ad  medium  fllum  aquae : — Held,  that 
evidence  of  acts  of  ownership  exercised  by  the 
plaintiff  upon  the  banks  of  the  river,  on  the  de- 
fendant's side,  lower  down  the  stream,  and  where 
it  flowed  between  the  plaintiff's  land  and  a  farm 
of  C.  adjoining  the  defendant's  land ;  and  also 
of  repairs  done  by  the  plaintiff,  to  a  fence  which 
divided  C.'s  farm  from  the  river,  and  was  in  con- 
tinuation of  a  fence  dividing  the  defendant's 
land  from  the  river,  was  admissible  for  the  plain- 
tiff. Joms  V.  Willmms,  2  M.  &  W.  326  ;  M.  k 
H.  51. 

A  defendant  was  owner  of  a  close  containing 
a  well,  the  water  of  which  had  flowed  imme- 
morially  into  an  old  pond,  situate  in  one  of 
three  closes  belonging  to  the  plaintiff.  The  de- 
fendant's predecessor  of  the  land  having,  about 
1812,  changed  the  coarse  of  the  water,  whereby 
it  ceased  to  flow  into  the  old  pond  as  before,  the 

Elaintiff  made  three  new  ponds,  one  in  each  of 
is  three  closes,  and  having  conducted  the  water 
into  them,  ceased  to  use  the  old  pond,  which 
became  filled  with  rubbish  and  overgrown  with 
grass.  In  1843,  the  defendant  diverted  the 
water  from  the  thi'ee  ponds,  whereupon  the 
plaintiff  brought  his  action.  The  declaration 
stated,  that,  at  the  time  of  the  grievance,  three 
closes  of  land,  and  certain,  to  wit,  three  ponds 
filled  with  water,  one  pond  thereof  being  in  and 
upon  each  of  the  closes  respectively,  were  in  the 
possession  and  occupation  of  the  plaintiffs 
tenant ;  and  it  then  stated  the  diversion  com- 

Elained  of : — Held,  that  the  plaintiff,  who  had 
liled  to  prove  a  right  to  the  overflow  of  water 
into  the  three  ponds,  was  entitled  to  give  evi- 
dence of  the  immemorial  right  to  the  overflow 
of  water  into  the  old  pond.  Hale  v,  Oldroydf 
14  M.  &  W.  789  ;  15  L.  J.,  Ex.  4. 


Eecord  of  Conviotioii.] — In  an  action  for 


disturbing  a  watercourse,  it  was  proved  that  the 
water  had  flowed  in  its  present  course  for  more 
than  twenty  years.  The  plaintiff  had  been  in 
the  habit  of  drawing  off  the  water,  but  on  one 
occasion  he  had  been  summoned  and  fined  one 
shilling  from  which  he  did  not  appeal: — Held, 
that  the  conviction  was  improperly  rejected,  as 
the  conviction  unappealed  against  was,  under 
the  circumstances,  evidence  of  an  acknowledg- 
ment by  the  plaintiff  that  the  usage  to  draw  off 
the  water  for  irrigation  was  not  as  of  right. 
Miton  V.  Swansea  Watarworks  Company j  17 
Q.  B.  267  ;  20  L.  J.,  Q.  B.  482  ;  15  Jur.  675, 

IV.    WATERWORKS  COMPANIES. 

1.  Gekebal  Powebs. 

Taking  of  Streams— Compensation.]— The  10 
&  11  Vict.  c.  17,  places  the  taking  of  streams 
upon  the  same  footing  as  the  taking  of  lands 
under  the  Lands  Clauses  Act  (8  &  9  Vict.  c.  18)  ; 
and  a  waterworks  company  was  restrained  from 
diverting  a  stream  belonging  to  the  plaintiff, 
without  first  paying  compensation  for  the  same, 
or  making  deposit  and  giving  a  bond  in  accord^ 
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ance  with  the'proyisions  of  the  8  &  9  Vict.  c.  18. 
Ferrand  t.  Bradford  (^Mayor),  21  Beav.  412 ; 
2  Jur.,  N.  8. 176. 

Bights  of  Duke  of  Cornwall.] — By  an 

act  a  companj  had  power  to  take  water  from  the 
river  Chew  on  paying  compensation  for  it ;  but 
it  was  enacted  that  it  should  not  be  lawful  for 
the  company  to  divert,  or  take,  or  in  any  man- 
ner interfere  with  water  flowing  or  passing, 
or  which,  but  for  the  powers  of  the  act,  might 
flow  or  pass  into  the  river  Chew,  imless  and 
until  the  water,  after  the  rate  of  twelve  cubic 
feet  per  second  for  twelve  hours  for  each  and 
eveiy  day,  should  be  passing  down  the  river 
from  and  out  of  reservoirs  for  the  use  of  mills. 
By  a  subsequent  act  it  was  provided  that  nothing 
in  that  act  or  the  present  act  should  extend  to 
authorize  the  company  to 'purchase,  take,  use  or 
interfere  with  any  land,  soil  or  water,  or  any 
rights  in  respect  thereof,  belonging  to  the  Duke 
of  Cornwall,  without  his  written  consent : — Held, 
that  the  company  did  not  by  the  exercise  of  the 
powers  conferred  by  the  first  act,  acquire  any 
right  as  against  the  Duke  of  Cornwall  to  the 
water  of  the  Chew,  without  obtaining  the  au- 
thority of  the  Duke  of  Cornwall  in  the  manner 
provided  for  by  the  last  act.  Att.'Qen.  (Prince 
of  Wales')  T.  Bristol  Waterworks  Company,  10 
Ex.  884  ;  24  L.  J.,  Bx«  205. 

Taking  of  Lands — ^Waterworks  Clauses  Aot.] 
— The  meaning  of  the  Waterworks  Clauses  Act, 
1847,  s.  12,  is,  that  subject  to  a  company  having 
authority  to  take  lands  and  construct  works, 
then,  if  the  company  has  power  and  space  and 
room  enough  in  the  land  which  they  are  autho- 
rized to  take  to  afford  them  an  area  for  ad- 
ditional works,  they  may  be  empowered  to 
make  the  collateral  and  auxiliary  works  re- 
ferr^  to  in  the  section.  Simpson  v.  South 
Staffordshire  Waterworks  Company,  4  De  G., 
J.  ik  S.  679  ;  34  L.  J.,  Ch.  880 ;  11  Jur.,  N.  S. 
453  ;  13  W.  E.  729. 

— i-  Limitation  to  Plans.] — ^A  waterworks 
company,  before  applying  to  parliament,  de- 
posited plans,  shewing  that  a  certain  field  would 
be  affected  by  a  tunnel  passing  forty-five  feet 
below  the  surface,  and  gave  a  notice  to  the 
owner  accordingly.  The  company  obtained  its 
act,  authorizing  it  to  construct  its  works  accord- 
ing to  the  plans,  and  afterwards  proposed  to 
take  the  field,  sink  a  well,  and  erect  pumping 
machinery  thereon : — Held,  that  the  company 
could  not,  by  the  exercise  of  its  compulsory 
powers,  take  any  portion  of  the  field,  other  than 
so  much  as  was  required  for  the  tunnel.    lb. 

Breaking  up  Soads  for  Works.]— Under  s.  31 
of  the  Waterworks  Clauses  Act,  1847  (10  k  11 
Vict.  c.  17),  it  is  incumbent  upon  the  under- 
takers intending  to  break  up  a  road  to  commu- 
nicate beforehand  their  proposed  plan  or  method 
of  executing  the  work  to  the  road  authority  ; 
and  this  in  a  sufficient  manner  to  enable  the 
road  authority  to  judge  whether  what  is  pro- 
posed ought  to  be  done  without  modification.  If 
the  plan  is  not  approved  of  by  the  road  au- 
thority, it  rests  with  the  undertakers  to  apply 
for  the  determination  of  i^wo  justices  before  pro- 
ceeding to  operations.  Edgware  Highway  Board 
V.  Colne  Valley  Water  Company,  46  L.  J.,  Ch. 
^89. 


By  Owner  or  Oeenpier — ^Liability  for.] — 

By  10  &  11  Vict.  c.  17,  s.  52,  the  owner  or  oc- 
cupier, defined  in  s.  48,  is  empowered  to  break 
up  so  much  of  the  pavement  of  any  street  as  is 
between  the  main  of  the  waterworks  company 
and  his  premises,  to  effect  a  communication 
therewith,  and  such  communication  is  to  be 
made  under  the  superintendence  of  an  officer  of 
the  company.  Where  an  owner,  acting  under 
this  power,  opened  a  street  to  lay  a  service-pipe, 
and  carelessly  filled  up  the  hole,  and  the  con- 
nexion with  the  main  was,  at  the  same  time, 
effected  by  a  waterworks  company  : — Held,  that 
the  owner,  and  not  the  company,  was  responsible 
for  reinstating  the  street,  and  that  the  word 
"  pavement'*  in  s.  52  was  not  confined  to  a  foot 
pavement.  Olover  v.  East  London  Waterworks 
Company,  17  L.  T.  475  ;  16  W,  R.  310. 

Laying  down  Pipes.] — An  act  for  supplying 
with  water  the  tovm  and  port  of  C.  and  the 
neighbourhood,  after  reciting  that  the  town-  of 
C.  and  the  neighbourhood  were  insufficiently 
supplied  vnth  water,  incorporated  a  company, 
and  gave  it  the  usual  powers,  and  enacted  that 
the  limits  of  the  act  for  the  supply  of  water 
should  comprise  ''the  whole  of  the  town  and 
port  of  C,  and  the  parishes  and  places  within 
and  adjoining  to  such  tovm :" — Held,  that  the 
word  "  port "  was  used  in  its  popular  sense,  and 
did  not  extend  to  the  district  fixed  by  the  com- 
missioners of  the  Treasury  as  the  port  of  C.  for 
the  purposes  of  the  customs  duties.  Cardiff 
(^Mayor)  v.  Cardiff  Waterworks  Company,  5 
Jur.,  N.  S.  953. 

The  company  was  proceeding  to  lay  down 
pipes,  which  they  alleged  were  necessary  for 
the  supply  of  C,  but  whidi  they  admitted  they 
intended  to  use  for  the  pu]^>ose  of  carrying 
water  beyond  the  limits  of  their  powers.  At  the 
suit  of  the  board  of  health  of  C,  the  court  re- 
strained the  company  from  laying  down  pipes 
under  the  streets  of  C.  for  the  purpose  of  supply- 
ing with  water  any  parish  or  place  not  being 
part  of  the  port  of  C,  or  any  parish  or  place 
within  or  adjoining  such  town.    Ih, 

•pnstniotion  of  Works  by  Loeal  Authority 
-— ITeoessary  Kotioes.] — The  Public  Health  Act, 
1848  (11  &  12  Vict.  c.  63),  s.  75,  is  not  ma- 
terially extended  by  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  52,  and  therefore 
a  local  authority,  desiring  to  construct  water- 
works, and  having,  before  the  passing  of  the 
latter  act,  given  the  notices  required  by  s.  75 
of  the  former  act,  is  not,  in  consequence  of  the 
passing  of  the  latter  act,  required  to  give  the 
notices  under  s.  52  of  that  act.  Biehmond 
Waterworks  Company  and  the  Southwark  and 
Vauxhall  Waterworks  Company  v.  Richm^md 
(  Vestry),  3  Ch.  D.  82 ;  45  L.  J.,  Ch.  441 ;  34  L.  T. 
480. 

Employment  of  Engineer.] — ^A  company  was 
incorporated  for  supplying  a  town  with  water. 
The  act  fixed  the  smire  capital  of  the  company 
at  15,0002.,  and  defined  the  area  from  which  the 
water  was  to  be  supplied.  Some  years  after  the 
works  were  completed,  the  committee  of  manage- 
ment of  the  company,  in  consequence  of  com- 
plaints of  the  defective  supply,  resolved,  with 
the  sanction  of  the  shareholders,  to  apply  to 
parliament  for  power  to  make  fresh  woiks,  so  as 
to  include  a  largely  extended  area,  both  in  re- 
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spect  of  the  sources  and  the  sapply  of  water, 
with  a  large  additional  capital ;  and  having 
power  to  enter  into  contracts,  on  behalf  of  the 
company,  employed  an  engineer  to  prepare  the 
necessary  parliamentary  pUns  : — Held,  that  the 
employment  of  the  engineer  for  the  above  par- 
pose  was  not  ultra  vires,  and  (the  contract  being 
in  other  respects  valid)  that  he  was  entitled  to 
recover  as  for  work  and  labour  from  the  defen- 
dant, who  had  (by  another  statute)  become 
liable  to  pay  the  debts  and  perform  the  agree- 
ments of  the  company.  Bateman  t.  AsIUon- 
under-Lyne  (^Afayor^j  3  H.  &  N.  323  ;  27  L.  J., 
Ex.  458. 

Paying  off  Share  Capital.] — Under  various 
deeds  and  acts  of  parliament  waterworks  became 
vested  in  a  corporation,  the  company  to  whom 
the  works  originally  belonged  being  secured  pay- 
ment of  interest  on  their  share  capital.  The 
corporation  had  power  to  pay  oft  the  share 
capital  on  giving  six  months'  notice.  Notice  to 
pay  off  was  given,  but  the  money  was  not  paid  : 
— Held,  that  the  option  to  pay  off  could  not 
be  exercised  again.  Ward  v.  Wolverhampton 
Waterworks  Company,  13  L.  R.,  Eq.  243  ;  41 
L.  J.,  Oh.  308 ;  26  L.  T.  487  ;  20  W.  R.  386. 

2.  Liability. 

a.  OompenMttion. 

For  Abstraotion  or  Diversion  of  Water — In 
what  Caaei.] — The  abstraction  by  a  waterworks 
<x)mpany  of  water  from  a  stream  does  not  entitle 
a  riparian  proprietor  below  to  require  the  com- 
pany to  treat  under  the  Waterworks  Clauses 
Act,  1847,  s.  6,  for  the  purchase  of  his  interest  in 
the  stream,  but  entitles  him  only  to  compensa- 
tion as  for  land  injuriously  affected*  Bvrsh  v. 
Trowbridge  Waterworks  Con^any,  10  L.  R.,  Ch. 
459  ;  44  L.  J.,  Ch.  645  ;  33  L.  T.  137  ;  23  W.  R. 
641. 

When  no  Aotion  Ides.]— By  10  &  11 

Vict.  c.  17,  s.  12,  powers  for  the  execution  of 
certain  works  are  given,  and  it  is  provided  that 
the  undertokers  shall  make  full  compensation  to 
all  parties  interested  for  all  damage  sustained  by 
them  through  the  exerdse  of  such  powers.  In 
the  execution  of  works  authorized  by  a  local  act, 
incorjporating  that  section,  A.  intercepted  water 
which  would  otherwise  have  percolated  through 
the  strata  of  earth  into  a  well  upon  the  premises 
of  B.,  and  drained  off  water  which  had  accumu- 
lated in  the  well.  Upon  a  complaint  by  B., 
before  justices,  in  order  to  recover  compensation 
for  the  damage  she  had  sustained,  A.  was  ordered 
to  pay  her  a  sum  of  money  and  costs : — Held, 
that  this  order  was  wrong ;  for  that,  inasmuch 
as  no  action  would  lie  against  A.,  in  respect  of 
either  quantity  of  water,  supposing  no  act,  autho- 
rizing the  execution  of  tne  works,  had  been 
passed,  the  claim  for  compensation  could  not  be 
sustained.  New  River  Company  v.  Johnson,  2 
El.  &  El.  435  ;  29  L.  J.,  M.  C.  93 ;  6  Jur.,  N.  S. 
374  ;  8  W.  B.  179. 

Pnrehasable  Intereit— What  is.]— A  corpo- 
ration under  ite  local  waterworks  act,  with  which 
were  incorporated  the  Lands  Clauses  Act,  1845, 
and  the  Waterworks  Clauses  Act,  1847,  was 
empowered  to  purchase,  enter  upon,  take,  use, 
divert  and  appropriate  certain  streams,  one  of 


which,  arising  at  a  distance,  came  down  to  and 
turned  a  mill,  of  which  plaintiff  was  tenant  for 
life.  The  corporation  gave  the  owner  notice  of 
their  intention  to  take  and  divert  the  Whole  of 
the  stream,  and  actually  diverted  part  In  pur- 
suance of  an  agreement  made  between  the  par- 
ties, two  valuers  were  appointed  (in  accordfuice 
with  s.  9  of  the  Lands  Clauses  Act,  1846),  to 
assess  the  compensation  to  be  paid  in  respect  of 
the  damage,  both  present  and  future,  caused  by 
the  abstraction  of  the  whole  of  the  stream.  The 
valuers  disagreed,  and  a  third  valuer  was  ap- 
pointed by  justices,  with  the  consent  of  both 
parties,  who  awarded  <*  the  sum  of  939^.  bs,  as 
the  compensation  money  to  be  paid  by  the  cor- 
poration for  the  permanent  damage  and  injury 
which  the  owner  or  owners  for  the  time  being  of 
the  above-mentioned  mill,  lands,  and  premises, 
may  have  sustained,  or  shall  or  may  sustain,  by 
the  abstraction  of  the  whole  of  the  stream."  In 
an  action  on  this  award,  claiming  a  mandamus 
to  the  corporation  to  pay  the  money  into  the 
bank : — Held,  tluit  the  interest  of  the  owner  and 
his  remainderman  was  a  purchasable  interest, 
within  the  meaning  of  the  special  act  and  the 
acts  incorporated  with  it,  and  that  it  was  com- 
petent to  the  corporation  to  pay  for  the  whole 
stream  at  once,  though  they  bad  only  diverted 
part.  Stone  v.  Yeovil  (^Mayor\  2  C.  P.  D.  99  ; 
46  L.  J.,  C.  P.  137  ;  36  L.  T.  279  ;  25  W.  R. 
240— C.  A.  Affirming  1  C.  P.  D.  691 ;  45  L.  J., 
C.  P.  657  ;  34  L.  T.  871 ;  24  W.  R.  1073. 

Held,  also,  that  the  parties  proceeded  rightly 
under  s.  9  of  the  Lands  Clauses  Act,  and  that 
that  section  applies  not  only  to  cases  where  lands 
in  the  occupation  of  a  tenant  for  life  are  pur- 
chased and  taken,  but  also  to  cases  of  compensa- 
tion for  permanent  injury  to  such  lands,  the 
words  "  such  lands  "  in  that  clause  being  equiva- 
lent to  "  lands  so  occupied."    lb. 

Held,  also,  that  the  agreement  between  the 
parties  amounted  to  a  binding  agreement,  on 
the  part  of  plaintiff  to  accept,  and  on  the  part 
of  the  corporation  to  pay,  the  sum  assessed  by 
the  two  valuers,  or  in  case  of  disagreement,  by 
the  third  valuer.    lb. 

Damage  bj  Severaiice  of  Kinerals.] — When  a 
corporation  was  under  an  act  empowered  to 
make  a  conduit  for  water  through  a  field  at 
some  distance  below  the  sur&ce  : — Held,  that  it 
was  not  necessary  for  it  to  make  compensation 
for  damage  by  severance  of  minerals  where  it 
was  not  required  by  the  provisions  of  the  Water- 
works Clauses  Act,  1 847,  to  purchase  them.  Hud- 
dersfield  Corporation  ana  Jaeomb,  In  re,  17 
L.  R.,  Eq.  476  ;  43  L.  J.,  Ch.  748  ;  30  L.  T.  78 ; 
22  W.  R.  255.  Affirmed,  10  L.  R.,  Ch.  92  ;  44 
L.  J.,  Ch.  96  ;  31  L.  T.  466 ;  23  W.  R.  100. 


b.  Injuries  Due  to  Defeotive  Works. 

Aotion  for  Damages— When  Allowed— Arbi- 
tration.]— ^A  provisional  committee  of  a  water- 
works company  agreed  with  B.,  on  his  withdraw- 
ing his  opposition  to  their  bill  in  parliament,  to 
purchase  lands  for  their  works  at  a  fixed  sum  per 
acre,  including  damage  for  severance,  and  in 
addition  to  pay  for  any  damage  he  should  sustain 
firom  the  water  of  the  company  being  near  his 
house  or  dwelling,  and  also  to  make  good  to  him 
or  his  tenants  all  loss  or  damage  which  the  erec- 
tion of  the  intended  works  might  cause  to  any 
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property  belonging  to  or  in  the  occupation  of  him 
or  them  which  the  company  might  not  purchase 
(except  damage  occasioned  by  severance),  whether 
caosed  by  the  order  or  neglect  of  the  company, 
the  damage  in  all  these  cases  to  be  assessed  by 
arbitrators.  The  act  was  obtained,  and  it  in- 
corporated the  Lands  Claoses  Act ;  and  the  par- 
chase-money  was  paid,  and  the  compensation 
money  under  the  above  heads  was  ascertained  by 
the  arbitrators  and  paid  to  B.  He  subsequently 
brought  an  action  against  the  company,  claiming 
damages  for  taking  so  little  care  of  a  reservoir 
that  the  water  oozed  out  over  his  land,  causing 
offensive  smells  and  vapours,  and  rendering  his 
buildings  damp  and  unwholesome,  and  perma- 
nently injuring  their  value,  and  for  obstructing 
a  drain,  and  thereby  penning  back  the  sewage  of 
his  house,  so  that  it  could  not  flow  away  by  means 
of  the  drain  as  it  ought ;  and  further,  that  by 
reason  of  making  the  reservoir  and  works  autho- 
rized to  be  made  by  the  act,  a  drain  whereby  his 
adjoining  house  and  lands  were  drained,  was 
interrupted  and  rendered  useless,  and  the  com- 
pany neglected  to  substitute  another  drain  ac- 
cording to  their  duty,  whereby  his  house  and 
lands  were  insufficiently  drained  ;  and  also  for 
cutting  a  channel  across,  and  thereby,  and  also, 
by  means  of  the  reservoir  and  works,  depriving 
him  of  the  use  of  an  agricultural  road,  forming  a 
communication  between  his  lands,  and  for  not 
substituting  another  road  in  lieu  of  it ;  and  also 
by  the  reservoir  and  works  obstructing  a  public 
footpath,  and  depriving  him  of  the  use  of  it,  and 
thereby  causing  him  particular  damage  and  in- 
convenience : — Held,  first,  that  the  action  was 
maintainable,  the  damages  claimed  not  being 
those  directed  by  act  of  parliament  to  be  settled 
by  arbitration,  or  such  as  were  contemplated  by 
or  within  the  scope  of  the  previous  agreement 
between  the  parties.  Blagrave  v.  Bristol  Water- 
works Company f  1  H.  &  N.  369  ;  26  L.  J.,  Ex.  57. 

Kotloe  of  Injury.] — Held,  secondly,  that 

with  respect  to  the  right  of  action  for  the  damage 
occasioned  by  the  interruption  of  the  drain  and 
non-substitution  of  another,  it  was  immaterial 
that  the  company  had  no  notice  that  the  inter- 
rupted drain  was  for  the  drainage  of  the  house, 
or  that  he  required  another  substituted  drain  ; 
and  so  also  with  respect  to  the  interruption  and 
non-substitution  of  the  occupation-road,  that  it 
was  no  answer  that  he  had  not  required  any  way 
to  be  substituted.    lb, 

Katnre  of  Injury.] — Held,  thirdly,  that  a 

claim  against  the  company  for  wrongfully  and 
maliciously  raising  the  level  of  the  water  of  a 
stream  so  as  to  prevent  its  flowing  at  its  accus- 
tomed speed  at  the  place  where  it  arrived  at  B.'s 
lands,  might  be  a  loss  or  damage  caused  by  the 
erection  of  the  works,  which  by  the  agreement 
was  to  be  assessed  by  arbitration.    lb, 

Frandulont  Bepresentation  to  Arbi- 
trators.]— A  count  alleged  that  B.  and  the  com- 
pany referred  to  arbitration  the  amount  of  com- 
pensation to  be  paid  for  the  damage  which  he 
would  sustain  by  the  construction  of  a  reservoir 
near  his  house  and  lands,  for  which  damage  the 
company  would  have  been  bound  to  compensate 
him,  and  that  the  amount  of  compensation  de- 
pended in  part  upon  the  height  to  which  the 
ixjservoir  would  be  constructed  ;  and  that  the 
company  wrongfully,  maliciously  and  fraudu- 


lently caused  it  to  be  represented  to  the  arbi* 
trators  that  they  intended  to  construct  the  reser- 
voir to  the  height  of  thirty  feet,  whereas  they 
either  had  not  determined  on  the  height,  or 
intended  to  construct  it  to  a  greater  height,  and 
did  afterwards  so  construct  it,  by  reason  of  which 
representation  the  arbitrators  awarded  to  B.  much 
less  compensation  than  they  otherwise  would  have 
done  : — Held,  that  the  count  disclosed  no  cause 
of  action.    lb. 


Bemotoness  of  Dammgo.] — ^A  waterworks 


company  under  its  act  laid  down  one  of  its 
mains  along  and  under  a  turnpike  road,  made 
under  an  act  which  declared  the  soil  to  be  in  the 
owners  of  the  adjoining  land,  subject  only  to  the 
right  to  use  and  maintain  the  road.  K.  was 
owner  of  land  on  both  sides,  at  a  spot  where  the 
road  was  carried  across  a  valley  on  an  embank- 
ment, and  wanting  to  connect  his  land  on  either 
side  he  employed  C.,  at  an  agreed  sum,  to  make  a 
tunnel  under  the  road.  In  doing  the  work  it  was 
discovered  that  there  was  a  leak  in  the  main  of 
the  company  higher  up  the  road,  and  on  G.  dig- 
ging out  the  earth,  the  water  from  the  leak  flowed 
down  upon  the  work  and  delayed  it,  so  as  to 
cause  pecuniary  damage  to  C,  for  which  be 
brought  an  action  against  the  company : — ^Held, 
that,  assuming  E.  could  have  maintained  an 
action  against  the  company  for  injury  to  bis 
property,  the  damage  sustained  by  C.  by  reason 
of  his  contract  with  K.  becoming  less  profitable, 
or  a  losing  contract,  in  consequence  of  the  injury 
to  E.'s  property,  gave  him  no  right  of  action 
against  the  company.  Cattle  v.  Stockton  Water^ 
works,  10  L.  R.,  Q.  B.  453  ;  44  L.  J.,  Q.  B.  139  ; 
33  L.  T.  476. 

Indictable  KniMnoo.]— The  tunnel  was 

formed  by  digging  through  half  the  width  of  the 
road,  forming  the  tunnel,  and  then  completing 
the  other  half  in  the  same  way.  Before  com- 
mencing the  work  K.  obtained  the  consent  of  the 
road  surveyor  and  the  trustees : — Held,  assuming 
E.  could,  under  the  circumstances,  have  been  in- 
dicted for  the  nuisance  to  the  high  road,  the 
partial  obstruction  to  the  highway  did  not  render 
the  whole  proceeding  so  illegal  as  to  prevent  C, 
who  was  engaged  in  it,  from  recovering  daoaages 
for  a  wrong.    lb, 

c.  Ssoape  of  Water, 

When  no  Fogligonee.]  —  A  vrater  company- 
having  observed  the  directions  of  the  act  of  par- 
liament in  laying  down  their  pipes,  is  not  re- 
sponsible for  an  escape  of  water  rrom  them  not 
caused  by  their  own  n^ligence.  Blyth  v.  Bir~ 
mbigham  Waterworks  Company ,  11  Ex.  781 ;  25 
L.  J.,  Ex.  212  ;  2  Jur.,  N.  S.  333. 

The  fact  that  their  precautions  proved  insuf- 
ficient against  the  effects  of  a  winter  of  extreme 
coldness,  such  as  no  man  could  have  foreseen,  is 
not  sufficient  to  render  them  liable  for  negligence. 
lb. 


Damage  to  Landf  b j  extraordinary  Flood 


— Damnnm  fatale.] — By  the  43rd  section  of  the 
Eirkcaldy  and  Dysart  Waterworks  Act,  1867,  it 
was  provided  that  the  commissioners  under  the 
act,  ^^  should  be  bound  to  make  good  to  the 
Countess  of  Rothes  and  her  heirs,  &c.,  all  damage 
which  may  be  occasioned  to  her  or  them,  bj 
reason  of  or  in  consequence  of  any  bursting,  or 
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flow,  or  escape  of  water  from  any  reservoir,  or 
aqaedact,  or  pipe,  or  other  work  connected  there- 
with "  which  may  be  constructed  by  the  com- 
missioners. The  countess  is  proprietrix  of  lands 
situated  below  the  site  of  one  of  the  reservoirs, 
and  daring  an  extraordinary  rainfall  a  great 
quantity  of  water  was  continuously  discharged 
from  the  reservoir,  through  a  waste  weir  into  the 
watercourse  of  a  burn,  and  did  much  damage  to 
the  countess's  lands.  She  claimed  compensa- 
tion. There  was  no  failure  or  insufficiency  of 
the  works  and  no  negligence : — Held,  reversing 
the  decision  of  the  court  below  (Lord  Blackburn 
dissenting),  that  on  the  construction  of  the 
above  clause  the  countess  was  entitled  to  com- 
pensation for  damage  by  flood  waters  from  the 
reservoir,  no  matter  how  caused.  Rothes  (  Coun- 
te»f)  V.  Kirkcaldy  Waterworks  Commissioners ^ 
7  App.  Cas.  694— H.  L.  (Sc.) 

Per  Lord  Watson  :  Statutory  provisions,  such 
as  here,  in  a  local  and  personal  act  must  be  re- 
garded as  a  contract  between  the  parties,  whether 
made  by  their  mutual  agreement,  or  forced  on 
them  by  the  legislature.    lb. 

Absence  of  Eeasonable  Care— Evidence  of.] — 
Although  a  water  company  is  not  liable  for  the 
unforeseen  results  of  an  extraordinary  frost,  yet 
the  company  is  bound  to  take  reasonable  care  to 
provide  against  the  consequences  of  ordinary 
frost.  Steggles  v.  New  River  Company,  11  W. 
R.  234.    Affirmed,  13  W,  R.  413— Ex.  Ch. 

Where  it  was  known  that  the  effect  of  frost 
would  be  to  cause  the  plugs  in  the  water  pipes  to 
start,  and  thus  to  let  the  water  out  at  the  side, 
and  some  precautions  might  have  been  taken,  if 
not  to  prevent  this,  at  all  events  to  prevent  the 
water  from  escaping  through  the  soil,  and  no 
8-Jch  precautions  having  been  taken,  the  plugs 
started  in  a  frost  of  extraordinary  severity,  and 
the  water,  thus  escaping,  ran  through  the  soil 
into  a  cellar: — Held,  that  there  was  some  evi- 
dence of  negligence  on  which  a  jury  might  hold 
the  company  liable.    Ih, 

Obligation  to  Cleanse  Channel  of  River.] — ^A 

company  was  authorized  by  its  special  act  to 
construct  a  reservoir,  to  divert  into  it  the  water 
of  the  river  Muddock  and  of  other  streams, 
and  from  the  reservoir  to  supply,  through  the 
channel  of  the  Muddock,  sufficient  water  to 
enable  the  mills  on  the  river  Bann  to  be 
worked  at  all  seasons  of  the  year;  and  these 
works  it  executed  without  negligence,  and  in  the 
due  exercise  of  its  parliamentary  powers.  In 
consequence  of  these  works,  the  channel  of  the 
Muddock  passing  near  the  plaintiff's  land  became 
choked,  and,  for  want  of  cleansing,  incapable  of 
discharging  the  increased  volume  of  water  so 
sent  through  it,  and  the  plaintiff^s  land  was 
thereby  flooded  and  injured  : — Held,  that  there 
was  an  obligation  on  the  company  to  cleanse  the 
channel  of  the  river.  Oeddi*  v.  Bann  Reservoir 
Company y  3  App.  Cas.  430.  Reversing  11  Ir.  R., 
C.  L.  160— Ex.  Ch. 

d.  Pollution  of  Water. 

Hot  within  Statutory  Powers— Liability  for.] 
— A  waterworks  company  was  authorized  by  its 
private  act  to  take  and  use  the  water  of  certain 
springs  which  supplied  a  river  upon  the  banks 
of  which  certain  mills  were  situate.  The  act 
provided  that  the  company  should  not  abstract 
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more  than  a  certain  amount  of  water  before  it 
had  constructed  a  compensation  reservoir  for 
storing  the  water  during  floods  for  the  benefit  of 
the  mill-owners.  The  act  gave  the  company 
compulsory  powers  for  acquiring  land,  streams 
and  springs  for  its  undertaking,  and  powers  to 
acquire  by  consent  lands  for  constructing  its 
compensation  reservoir.  The  act  contained  a 
reservation  of  the  rights  of  the  o\vners  and  oc- 
cupiers of  any  Lands,  mills  or  works,  to  the  use 
of  the  waters  of  the  stream,  except  so  far  as 
provided  and  declared  by  the  act.  The  Water- 
works Clauses  Act,  1847  (10  &  11  Vict  c.  17), 
was  incor|)oratcd  with  this  act.  The  company 
constructed  a  compensation  reservoir,  and  a  sub- 
sequent act  of  i>arliament  which  gave  it  further 
powers,  including  powers  of  emptying  and  cleans- 
ing the  reservoir,  recognized  this  reservoir  as  a 
sufficient  compensation  reservoir  for  the  mill- 
owners,  and  directed  it  to  be  maintained.  The 
owner  of  some  dye  works  situate  on  the  river 
below  the  reservoir  filed  a  bill  against  the  com- 
pany, complaining  that  the  effect  of  the  reservoir 
was  to  make  the  water  of  the  river  more  muddy 
than  it  was  before  its  construction,  and  to  render 
it  unfit  for  the  process  of  dyeing,  and  praying  for 
an  injunction  to  restrain  the  company  from  foul- 
ing the  stream,  lliese  allegations  being  in  the 
judgment  of  the  court  established  : — ^Held,  that 
the  acts  gave  the  company  no  power  to  foul  the 
water;  that  the  compensation  clauses  in  the 
Waterworks  Act,  1847,  did  not  apply,  inasmuch 
as  the  injury  was  such  as  the  company  was  not 
authorized  to  commit ;  and  that  the  owner  of 
the  dye  works  was  entitled  to  an  injunction. 
Clowes  V.  Staffordshire  Potteries  Waterworks 
Company,  8  L.  R.,  Ch.  125 ;  42  L.  J.,  Ch.  107  ; 
27  L.  T.  521 ;  21  W.  R.  32.  Reversing  27  L.  T. 
298. 


Assessment  of  Damages.] — The  plaintiff 


was  owner  of  two  dye  works,  which  were  situate 
upon  the  banks  of  a  river,  and  had  carried  on 
flourishing  businesses  until  the  construction  of  a 
reservoir  by  the  defendants  higher  up  the  river. 
The  consequence  of  the  construction  of  the 
reservoir  was  that  a  deposit  of  mud  was  formed 
at  the  bottom  of  it,  which,  escaping  into  the 
river,  so  fouled  it  that  the  water  became  unfit 
for  use  in  the  plaintiff's  works,  and  the  business 
consequently  foil  off,  until  the  plaintiff  was 
obliged  to  sell  the  works  very  much  below  their 
former  value.  The  plaintiff  brought  an  action 
and  the  judge  at  the  trial  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  and  the  jury 
awarded  400/.  for  damages  and  1,0002.  for  the 
depreciation  of  the  property.  On  motion  for 
a  new  trial : — Held,  that  the  plaintiff  was  not 
entitled  to  recover  anything  for  the  depreciation 
of  his  property,  and  that  the  rule  must  be  made 
absolute  for  a  new  trial,  unless  he  would  consent 
to  reduce  his  damages  to  the  400Z.  lawfully 
recoverable.  Tatton  v.  Staffordshire  Potteries 
Waterworks  Company,  44  J.  P.  106. 

e.  Bates. 

See  Rates  and  Rating, 

3.  Rights  against  otheb  Pebbons. 

User  and  Diversion  of  Water  by  Canal  Com- 
pany.]— A  waterworks  company  purchased  a 
mill  on  the  upper  part  of  a  stream,  and  thereby 
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became  riparian  owners.  They  collected  the 
water  from  the  stream  into  a  reservoir  and  ap- 
plied it  for  the  puqjose  of  supplying  a  neigh- 
bouring^ town  with  water.  A  canal  company 
being  the  riparian  owners  lower  down  the  stream, 
finding  their  flow 'of  water  affected,  brought  a 
suit  for  an  injunction,  and  the  waterworks  com- 
pany by  their  pleadings  claimed  the  right  to  use 
the  water  in  the  manner  complained  of  : — Held, 
that  such  user  of  the  water  by  them  was  neither 
a  user  in  connexion  with  the  tenement  of  the 
watenvorks  company,  nor  a  reasonable  user  such 
as  an  upper  riparian  owner  had  a  right  to  make, 
and  that  the  canal  company  was  entitled  to  an 
injunction  to  restrain  such  user  of  the  water. 
Swindon  Waterworhg  Company  v.  WilU  and 
Berks  Canal  Navigation  Company,  7  L.  R., 
H.  L.  697  ;  45  L.  J.,  Ch.  638  ;  33  L.  T.  613 ; 
24  W.  R.  284.  Affirming,  with  variation,  9 
L.  R.,  Ch.  451  J  43  L.  J.,  Ch.  393  ;  30  L.  T.  443  ; 
22  W.  R.  444. 

A  canal  company  was  established  by  acts  of 
parliament  which  gave  them  the  right  of  taking 
water  from  streams  within  the  distance  of  2,000 
yards,  for  the  purpose  of  making  and  maintain- 
ing their  canal.  They  purchased  a  mill  on  the 
stream  in  question,  and  so  became  riparian 
owners.  They  afterguards  ceased  to  use  the  mill : 
— Held,  that  by  the  purchase  of  the  mill  they 
acquired  all  the  rights  incident  thereto,  in  the 
same  way  as  such  rights  would  have  been  ac- 
quired by  a  private  individual,  and  not  fettered 
or  restricted  within  the  limits  of  their  statutory 
powers  as  a  canal  company.    lb. 

Injury  to  Pipes  by  Railway  Compaay — ^Interest 
in  Land.] — A  railway  company,  under  the  powers 
of  an  act  of  parliament,  took  land  in  which  were 
laid  certain  pipes  belonging  to  a  waterworks  com- 
pany. These  pipes  were  not  removed  by  either 
of  the  companies  at  the  time  the  railway  com- 
pany took  the  land,  but  the  ground  in  which  they 
lay  was  overlaid  by  that  company  by  additional 
soil  to  the  depth  of  several  feet.  Subsequently, 
the  railway  company,  in  tunnelling  through  the 
ground,  came  upon  the  pipes  and  removed  them, 
but  did  not  hand  them  over  to  the  waterworks 
company  or  pay  them  their  value.  On  these 
facts  they  took  proceedings  under  the  Lands 
Clauses  and  the  Railways  Clauses  Acts  for  settling 
the  amount  of  compensation  to  which  they  were 
entitled  as  for  an  injuriously  affecting  their 
interest  in  the  land  : — Held,  that  the  facts  stated 
gave  them  no  interest  in  the  land,  and  that  they 
consequently  could  not  maintain  proceedings  for 
compensation  for  injuriously  affecting  it.  New 
River  Company  v.  Midland  B-ailioay  Company, 
36  L.  T.  539  ;  25  W.  R.  502— C.  A. 

By  Landowners — Sinking  of  Wells.] — A  local 
act  authorized  a  company  to  enter  upon  lands 
within  a  manor,  and  to  dig  and  search  for  any 
spring  of  water,  and  to  convey  the  water  from 
such  springs  into  a  town  for  the  use  of  the  inha- 
bitants of  the  town  and  the  shipping  in  the  har- 
bour. It  provided  that  the  company  should  not 
take  the  water  from  any  spring,  streams  or  ponds, 
so  as  to  deprive  the  occupiers  of  the  lands  of 
water  for  their  own  necessary  uses,  and  for  the 
cattle  depasturing  therein.  The  company  had 
power  to  lay  down  pipes,  and  the  inhabitants, 
with  the  consent  of  the  company,  might  obtain 
the  water  by  pipes,  to  communicate  with  the 
company's  pipes  at  certain  charges,  according  to 


the  bore  of  the  pipes  : — Held,  that  the  owners  or 
occupiers  of  lands  within  the  manor  were  not 
prevented  by  the  act  from  sinking  wells  in  such 
lands,  though  the  effect  might  be  to  draw  off  the 
water  from  the  company's  springs.  South  Shields 
WaterworTiH  Company  v.  Cookson,  15  L.  J.,  Ex. 
315. 

Bight  to  have  Pure  Water.]— The  abstraction 
of  water  from  a  natural  stream,  openly  and 
under  a  claim  of  right,  for  a  period  of  twenty 
years,  to  a  tenement  not  abutting  on  the  stream, 
will  create  no  easement  to  have  pure  water  flow 
down  the  stream  to  the  point  of  abstraction. 
Stockport  Waterworks  Company  v.  Potter^  3  H. 
&  C.  300  ;  10  Jur.,  N.  S.  1005  ;  10  L.  T.  748. 

4.  SdPPLY  OP  Water. 
a.  General  Powers  and  Duties. 

Bnpply  for  a  Township— Amonnt] — A  corpora- 
tion obtained  parliamentary  power  to  collect  all 
the  water  from  the  gathering  grounds  of  a  district, 
but  was  bound  to  supply  to  a  particular  township 
not  less  than  25,000  gallons,  or  more  than  75,000 
gallons  of  water  per  day,  at  the  price  of  6^.  per 
1,000  gallons,  and  the  amount  to  be  supplied  be- 
tween the  maximum  and  minimum  limits  was  to 
be  at  the  option  of  the  purchaser : — Held,  that 
the  township  might  enforce  the  supply  of  more 
than  25,000  gallons  per  day  for  the  purpose  of 
selling  part  of  it  at  a  profit  to  a  neighbouring 
township.  Halifax  QMayor)  v.  Soot  kill  Upper 
Local  Boardy  30  L.  T.  513.    Affirmed,  31  L.  T.  6- 

In  1845,  a  company  was  formed  for  supplying 
water  to  a  town,  under  an  act  which  contained  no 
provision  for  supplying  water  at  high  pressure. 
In  1850,  the  works  of  that  company  were  antho- 
rized  to  be  extended  by  an  act  which  declared 
that  the  10  &  11  Vict.  c.  17,  with  respect  to  the 
construction  of  the  waterworks,  should  be  incor- 
porated therewith.  In  1855,  a  new  company 
was  formed  for  the  better  supplying  with  water 
the  same  town,  the  suburbs,  and  the  parishes 
and  places  adjacent  thereto,  by  an  ac^  which 
enacted  that  the  10  &  11  Vict.  c.  17,  should, 
except  as  therein  otherwise  provided,  be  incor- 
porated with  and  foim  part  of  that  act ;  and 
that  the  water  to  be  supplied  from  any  pipe  of 
the  company  need  not  be  constantly  laid  on 
under  pressure.  In  1856,  the  two  companies 
were  amalgamated  under  an  act  which  contained 
a  general  provision  incorporating  10  &  11  Vict. 
c.  17,  therewith  : — Held,  tnat  the  amalgamated 
company  was  not  liable  to  the  high-pressnre  ob- 
ligation contained  in  10  &  11  Vict  c.  17,  as.  35 
and  42.  Purnell  v.  Wolverh^impton  New  Water- 
tvorhs  Company,  10  C.  B.,  N.  S.  576  ;  4  L.  T.  513- 

Snpply  for  Domestic  Pnrposes — ^Fixed  Batli — 
Power  to  make  Extra  Charge.] — The  defendants, 
a  waterworks  company,  were  required  by  tlieir 
special  act  to  supply  water  for  domestic  purposes 
to  the  inhabitants  of  the  borough,  at  specified 
rates,  it  being  also  provided  that  a  supply  for 
domestic  purposes  should  not  include  a  supply 
for  baths,  washhouses,  or  public  purposes,  &c. 
The  plaintiff  erected  in  his  house  a  fixed  bath 
connected  with  the  water  service.  The  company 
demanded,  in  addition  to  the  ordinary  water  rate. 
an  extra  charge  for  the  supply  to  this  bath,  on 
the  ground  that  a  supply  for  such  a  purpose  was 
not  a  supply  for  domestic  purposes  within  the 
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meaning  of  the  act : — Held,  that  the  company 
were  not  entitled  to  make  such  extra  charge. 
Weaver  v.  Cardiff  ^Corporation),  48  L.  T.  906  ; 
47  J.  P.  599. 


TIse  of  Water  to  waBh  Carriage.] — A  local 


act  required  a  water  company  to  furnish  to  oc 
cupieis  of  houses,  who  should  demand  supply  of 
water  for  domestic  use,  a  sufficient  supply  thereof, 
at  rents  fixed  according  to  the  assessment  of  the 
houses  to  the  poor  rate.  The  act  incorporated 
the  10  &  11  Vict.  c.  17.  An  occupier  was  as- 
sessed upon  his  house  and  premises,  including  a 
coach-house,  stable  and  yard.  He  kept,  for  private 
use,  a  carriage  in  the  coach-house  and  a  horse  in 
the  stable  ;  and,  on  the  premises,  he  applied  for 
the  horse,  and  for  washing  the  carriage,  water 
supplied  by  the  company  for  domestic  use: — 
Held,  that  he  was  entitled  to  do  so,  the  water 
being,  within  the  meaning  of  the  act,  applied  to 
domestic  use.  Bushy  v.  Chenterjield  Waterworks 
and  Gaslight  Company,  EL,  Bl.  &  El.  176  ;  27 
L.  J.,  M.  C.  174  ;  4  Jur..N.  S.  767. 

Liability   for   Deficient   Supply  in   Case    of 

Fire.] — A  Waterworks  Act,  1853,  s.  79,  provided 
that  the  company  should,  at  the  request  of  an 
owner  or  occupier  of  any  premises  situate  in  or 
adjoining  any  street  in  which  any  main  or 
service-pipe  of  the  company  was  or  should 
be  laid,  and  who  required  a  supply  of  water, 
afford  a  supply  of  water.  The  plaintiff  declared 
upon  this  section,  and  alleged  that  he  was  such 
an  owner  and  occupier,  and  that  he  requested 
and  required  a  supply  of  water ;  but  notwith- 
standing the  fulfilment  of  all  conditions  the 
company  wrongfully,  improperly,  and  negli- 
gently made  default  in  affording  to  the  plaintiff 
the  supply,  by  reason  whereof  he  was  unable  to 
extinguish  a  fire  which  destroyed  his  premises. 
The  company  pleaded  that  the  main  or  service- 
pipe  had  a  fire-plug  properly  fixed  in  it,  and 
that  the  fire-plug  was  opened  for  the  purpose  of 
supplying  water  for  extinguishing  another  fire, 
which  was  the  cause  of  default.  They  also 
pleaded  that  they  were  prevented  from  affording 
the  supply  of  water  from  unavoidable  cause  or 
accident : — Held,  that  the  former  of  these  two 
pleas  was  good,  but  that  the  latter  was  bad. 
Campbell  v.  East  London  Waterworks,  26  L.  T. 
475. 

By  the  Waterworks  Clauses  Act,  1847,  the 
undertakers  are :  (1)  to  fix  and  maintain  fire- 
plugs ;  (2)  to  famish  to  the  town  commissioners 
a  sufficient  supply  of  water  for  certain  public 
purposes  ;  (3)  to  keep  their  pipes  to  which  fire- 
plugs arc  fixed  at  all  times  charged  with  water 
at  a  certain  pressure,  and  to  allow  all  persons  at 
all  times  to  use  the  same  for  extinguishing  fire 
without  compensation  ;  and  (4)  to  supply  to  every 
owner  or  occupier  of  any  dwelling-house,  having 
paid  or  tendered  the  water-rate,  sufficient  water 
for  domestic  purposes.  By  s.  43,  a  penalty  of  10/. 
(recoverable  summarily  before  two  justices,  who 
may  award  not  more  than  half  the  penalty  to 
the  informer  and  are  to  give  the  remainder  to 
the  overseers  of  the  parish)  is  imposed  on  the 
undertakers  for  the  neglect  of  each  of  the  above 
duties,  and  for  the  neglect  of  (2)  and  (4)  they 
are  further  to  forfeit  to  the  commissioners  or 
ratepayer  a  penalty  of  40«.  a  day,  for  each  day 
during  which  such  neglect  continues  after  notice 
in  writing  of  non-supply.  A  person  brought  an 
action  for  damages  against  a  waterworks  com- 


pany for  not  keeping  their  pipes  charged  as 
required  by  the  act,  whereby  his  premises  situate 
within  the  limits  of  the  company's  act  were  burnt 
down  : — Held,  that  the  statute  gave  no  right  of 
action  to  the  party.  Atkinson  v.  Newcastle  and 
Oateshead  Waterworks  Company,  2  Ex.  D.  441 ; 
46  L.  J.,  Ex.  775  ;  36  L.  T.  761  ;  25  W.  R.  794— 
C.  A.     Reversing  6  L.  R.,  Ex.  404  ;  20  W.  E.  35. 

Obligation  to  Provide  Meter  —  Catting  off 
Supply— Failure  to  Pay  or  Tender  Bate  in 
Advance.]— The  special  act  of  a  water  com- 
pany provided  for  the  supply  of  water  to  the 
inhabitants  of  the  district  for  "  family  use  "  at 
certain  rates  calculated  on  the  rental  of  the 
house  supplied.  The  act  contained  further  pro- 
visions for  the  supply  of  water  for  schools,  manu- 
factories, &c.,  &c.,  and  for  other  purposes  than 
family  consumption,  and  for  baths,  &c.,  and  for 
the  purposes  of  any  trade  or  business  whatsoever, 
at  certain  rates  per  thousand  gallons.  The  supply 
of  water  under  these  latter  provisions  having 
been  held  obligatory  upon  the  company  unless 
prevented  by  causes  beyond  their  control: — 
Held,  that  there  being  no  provision  in  the  spe- 
cial act  throwing  upon  the  consumer  the  obliga- 
tion of  providing  a  meter  to  measure  the  water 
supplied  for  the  purposes  of  a  bath,  no  such 
obligation  could  be  implied  from  the  14th  section 
of  the  Waterworks  Clauses  Act,  1863,  incorpo- 
rated with  the  special  act,  which  section  pro- 
vides that  where  the  undertakers  are  authorized 
by  the  special  act  to  supply  water  by  measure 
they  may  let  for  hire  to  any  consumer  of  water 
so  supplied  any  meter  or  instrument  for  measur- 
ing the  quantity  of  water  supplied.  Sheffield 
Waterworks  Covipany  v.  Carter,  8  Q.  B.  D.  632 ; 
51  L.  J.,  M.  C.  97  ;  30  W.  R.  889  ;  46  J.  P.  548. 

The  occupier  of  a  house  within  the  district  of 
the  above-mentioned  company  had  a  bath  con- 
nected by  means  of  a  pipe  with  the  house 
cistern,  to  which  water  was  conveyed  from  the 
company's  mains  for  "  family  use."  The  com- 
pany required  him  to  put  up  a  meter  for  the 
purpose  of  measuring  the  water  used  for  the 
bath,  but  he  refused  to  do  so.  He  had  paid  to 
the  company  in  advance  the  proper  amount  in 
respect  of  the  water  supply  for  "  family  use"  for 
the  quarter  ending  the  29th  of  September,  but 
bad  not  paid  or  tendered  any  sum  in  respect  of 
the  water  supply  to  the  bath  during  such  period. 
The  company  in  consequence  of  his  refusal  to 
put  up  a  meter  or  disconnect  the  bath  cut  off 
the  communication  pipe  from  their  main  to  his 
house  upon  the  20th  of  September.  On  the  29th 
of  September,  having  cut  off  the  pipe  connect- 
ing the  cistern  with  the  bath,  but  not  the  waste 
or  outlet  pipe  from  the  bath,  he  gave  notice  to 
the  company  of  what  ho  had  done  and  paid  to 
the  company  in  advance  the  proper  amount  for 
the  supply  of  water  for  "family  use"  during 
the  ensuing  quarter,  but  did  not  restore  the  com- 
munication pipe  between  the  company's  mains 
and  his  cistern.  The  company  refused  to  restore 
the  supply  on  the  ground  that  he  had  not  cut 
off  the  waste  pipe  from  the  bath,  which  he  re- 
fused to  do.  The  supply  of  water  was  not 
renewed  till  the  4th  of  November,  when  the 
company  restored  the  communication  pipe  under 
protest : — Held,  that  the  company  were  not 
entitled  to  insist  on  the  consumer's  providing  a 
meter,  but  that  they  were  not  liable  to  a  penalty 
under  the  Waterworks  Clauses  Act,  1847,  s.  43. 
for   not   supplying   water   daring   the    period 
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between  the  20th  and  the  29th  of  September, 
inasmuch  as  no  payment  or  tender  in  respect  of 
the  water  supply  to  the  bath  for  such  period  had 
l)een  made.  But  held,  that  the  company  were 
liable  to  a  penalty  in  respect  of  the  period  sub- 
sequent to  the  29th  of  September:  that  they 
had  no  right  to  refuse  the  supply  of  ^vater  after 
that  date,  and  that  they  were  not  justified  in 
cutting  off  the  supply,  and  were,  therefore,  not 
entitled  to  require  the  consumer  to  renew  the 
communication.    lb. 


Cost  of  Providing  or  Hiring  Meter.] — The 


Sheffield  Waten^'orks  Company  was  authorized 
to  receive  payment  by  measure  and  not  by  a 
rate  for  water  supplied  to  fixed  baths  in  private 
houses.  There  is  no  express  provision  in  the 
principal  or  general  acts  as  to  how  the  water 
for  such  a  purpose  is  to  be  measured,  or  whether 
the  company  or  the  consumer  shall  bear  the  cost 
of  providing  a  meter  for  measuring  the  water, 
but  by  the  Waterworks  Clauses  Act,  1863,  s.  14, 
where  the  company  supply  water  by  measure, 
they  may  let  to  a  consumer  a  meter  for  such 
remuneration  in  money  as  they  may  agree  upon : 
— Held,  that  a  consumer  taking  water  from  the 
company  for  a  fixed  bath  in  his  private  house 
was  bound  at  his  own  expense  to  measure  the 
water  so  used  by  some  automatic  and  self-regis- 
tering meter  or  other  instrument,  or  in  some 
other  equally  accurate  way,  and  to  record  the 
amount  from  time  to  time  taken.  Sheffield 
Waterworks  Company  v.  Bingham,  25  Ch.  D. 
443  ;  52  L.  J.,  Ch.  624  ;  48  L.  t.  604. 

Beinstating  Supply  of  Water  after  being  Cat 
off  for  Hon-Payment  of  Bates.]— A  tenant  of 
premises  supplied  by  a  company  with  water 
having  failed  to  pay  the  water-rate,  the  com- 
pany under  the  powers  conferred  upon  them  by 
s.  74  of  the  Waterworks  Clauses  Act,  1847  (10  & 
11  Vict,  c.  17),  severed  the  communication  with 
their  main  pipes.  A  subsequent  tenant  de- 
manded a  supply  of  water  for  the  same  pre- 
mises, tendering  to  the  company  the  current 
quarter's  rate  and  the  estimated  expense  of 
restoring  the  communication,  but  the  company 
refused  to  supply  the  water  until  the  arrears 
due  from  the  former  tenant  were  paid.  A 
magistrate  having  convicted  the  company  under 
8.  43  of  the  Waterworks  Clauses  Act  for  such 
refusal : — Held,  that,  although  the  company 
were  not  warranted  in  refusing  to  supply  water 
to  the  incoming  tenant  until  the  arrears  due  to 
them  as  above  stated  were  paid,  they  could  not 
be  made  liable  to  the  penalties  Imposed  by  s.  43 
until  he  himself  had  restored  the  communication 
with  their  main  pipes.  Sheffield  Waterworhs 
Company  v.  WiWnso^i,  4  C.  P.  D.  410  ;  48  L.  J., 
M.  C.  45. 


Jurisdiction  to  Compel.] — A   company 


was  established  by  act  of  parliament  for  supply- 
ing the  inhabitants  of  several  districts  with 
water,  at  such  terms  as  they  should  mutually 
agree  upon  ;  and  a  subsequent  act  provided,  that 
the  company  should  only  demand  reasonable 
sums : — Held,  that  a  court  of  equity  had  no 
jurisdiction,  upon  an  offer  to  pay  either  a  rea- 
sonable price  or  th.at  which  was  originally 
agreed  upon,  to  compel  the  company  to  continue 
a  supply  to  any  inhabitant  beyond  the  term  of 
his  contract,  or  to  restrain  them  from  discon- 
tinuing such  supply  until  the  decision  of  the 


question  by  a  trial  at  law.  Weale  v.  West 
Middlesex  Waterworks  Company,  1  J.  &  W. 
358.  See  Jloddesdon  Gas  ana  Coke  Company  v. 
Haselwood,  6  C.  B.,  N.  S.  239  ;  28  L.  J.,  C.  P. 
268,  as  to  tiie  right  at  law,  in  the  analogous  case 
of  gas. 

Duty  to  Supply  ''Pure  and  Wholesome" 
Water  —  Contandnation  firom  Leaden  Pipei— 
Bight  of  Action.] — The  defendants  were  em- 
powered by  a  special  act  (32  &  33  Vict.  c.  ex.), 
incorporating  the  Waterworks  Clauses  Act  of 
1847  (10  &  11  Vict.  c.  17),  with  the  excep- 
tion of  certain  provisions,  to  supply  water  for 
domestic  use  within  the  limits  and  from  the 
sources  described  in  their  act.  By  s.  66  of 
the  special  act  the  defendants  were  entitled  to 
prescribe  the  material  to  be  used  for  service 

Eipes  by  persons  supplied  with  water,  and  by 
ye-laws  the  defendants  prescribed  that  the 
material  might  either  be  lead  or  cast-iron. 
Leaden  service  pipes  were,  upon  the  application 
of  the  landlord  of  the  plaintiff's  house  and  of 
the  plaintiff,  laid  down  by  the  defendants  from 
their  mains  to  the  house  at  the  expense  of  the 
landlord  and  the  plaintiff.  The  service-pipes 
when  laid  belonged  to  the  consumer  of  the  water 
supplied  through  them.  By  the  Waterworks 
Clauses  Act,  1847,  s.  35,  '^  the  undertakers  shall 
provide  and  keep  in  the  pipes  to  be  laid  down 
by  them  a  supply  of  pure  and  wholesome  water, 
sufficient  for  the  domestic  use  of  all  the  inhabi- 
tants of  the  town  or  district  within  the  limits  of 
the  special  act,  who  shall  be  entitled  to  demand 
a  supply,  and  shall  be  willing  to  pay  water-rate 
for  the  same."  Water  which  was  pure  and 
wholesome  in  the  mains  of  the  defendants  was 
supplied  by  them  to  the  plaintiff,  but  in  its 
passage  from  the  mains  through  the  service- 
pipes  it  was  contaminated  by  the  lead,  and  he, 
using  the  water,  suffered  from  lead  poisonini:. 
He  sued  the  defendants  for  injuries  sustained 
from  impure  and  unwholesome  water : — Held, 
that  he  had  no  cause  of  action.  Milnes  v.  Hnd- 
dersfield  (JUayor%  10  Q.  B.  D.  124  ;  52  L.  J., 
Q.  B.  64  ;  47  L.  T.  697  ;  31  W.  R.  568.  Affirmed, 
12  Q.  B.  D.  443  ;  53  L.  J.,  Q.  B.  12  ;  32  W.  R. 
265— C.  A. 

Delegation  of  Poweri — Company  Able  and 
Willing  to  Supply.] — ^A  waterworks  company 
is  not,  within  the  meaning  of  the  Public 
Health  Act,  1875,  s.  52.  able  and  willing  "  to 
supply  water  within  the  district  of  a  local 
authority,"  unless  it  has  both  the  necessary 
powers  and  the  requisite  supply  of  water.  Rich- 
m<md  Waterworks  Company  and  SotUhwarh 
and  Vavxhall  Waterworks  Company  v.  /?#VA- 
niond  iVcstry),  3  Ch.  D.  82  ;  45  L.  J.,  Ch.  441  ; 
34  L.  T.  480. 

When  company  R.  had  the  necessary  po"wers 
but  no  water,  and  company  S.  had  the  requisite 
supply  of  water  but  no  powers  within  the  dis- 
trict, and  company  R.  sold  its  plant  to  company 
S.,  and  certain  members  of  company  S.  bought 
all  the  shares  in  company  R.  with  the  intention 
of  allowing  company  S.  to  exercise  the  powers 
of  company  R. : — Held,  that  the  powers  conld 
not  be  so  delegated,  and  that  neither  company- 
was  able  and  willing  within  the  meaning  of  the 
act,  and  consequently  thnt  neither  was  entitled 
to  notice  under  the  Public  Health  Act,  1848,  s 
75,  or  under  the  Public  Health  Act,  1875,  s.  52 
Ih. 
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b.  BiffhtB  agrainst  Oonsumers. 


Taking  Water  from  TJnoccnpied  Boose — ^Lia- 
bility.]— The  respondenti  a  child  of  fourteen 
years  of  age,  was  charged  with  unlawfully  taking 
water  from  an  unoccupied  house  at  H.,  such 
water  being  alleged  to  belong  to  the  appellant 
company.  The  information  was  laid  under  10 
&  11  Vict.  c.  17,  s.  59  ;  but  the  stipendiary  ma- 
gistrate for  S.,  before  whom  the  case  was  brought, 
dismissed  it  on  the  ground  that  the  alleged 
offence  did  not  come  within  the  69th  section. 
The  water  company  appealed  : — Held,  that  the 
magistrate  was  right  in  dismissing  the  charge, 
for  the  69th  section  of  10  &  11  Vict.  c.  17,  under 
which  it  was  laid,  provides  no  penalty  for  the 
taking  of  water  from  an  unoccupied  house. 
I^iercy  v.  Fojfe,  45  L.  T.  477  ;  30  W.  R.  60  ;  46 
J.  P.  102. 

Taking  Water  ftrom  a  Fountain — Dedication 
to  Public] — ^A  fountain  having  been  erected  on 
a  highway  by  an  individual  for  the  benefit  of  a 
town,  the  local  board  of  health,  as  the  owners  of 
the  waterworks,  gratuitously  supplied  the  foun- 
tain with  water  for  the  use  of  cattle  in  the 
cattle  market  on  market  days,  and  for  horses  if 
yoked  when  passing  to  and  fro  : — Held,  that  the 
board  might  so  limit  their  dedication  of  the  use 
of  the  water,  and  that  it  did  not  amount  to  a 
dedication  to  the  gratuitous  use  of  the  public. 
Hildreth  y.  Adamson,  8  C.  B.,  N.  S.  687  ;  30 
L.  J.,  M.  C.  204  ;  8  W.  R.  470. 

A  housekeeper,  therefore,  in  the  town,  who 
takes  water  from  such  fountain,  he  not  having 
agreed  to  be  supplied  with  water  by  the  board, 
is  liable  to  the  penalty  fixed  by  10  &  11  Vict.  c. 
17,  s.  59,  that  act  being  incorporated  with  the 
Local  Board  of  Health  Act.    Ih, 

Tampering  with  Pipe — Liability  of  Owner.] — 
A.,  acting  as  owner  of  premises,  made  a  contract 
with  a  water  company  to  supply  the  premises 
with  water  to  a  certain  height.  In  his  absence, 
his  men,  to  the  injury  of  the  company,  fixed  the 
pipe  at  a  higher  leveL  After  it  was  done,  A. 
knew  of  it ;  A.  was  not  in  fact  the  owner  of  the 
premises  : — Held,  that  he  was  liable  to  an  action 
brought  by  the  company.  West  Middlesex  Water- 
wvrht  Company  v.  Suwerkrop^  4  C.  &  P.  87. 

0.  Bates. 

Water  for  Pnblio  Purpoie  —  Bate  fixed  by 
Agreement.]  —  By  the  New  River  Company's 
Act,  1852  (15  &  16  Vict.  c.  clx.),  s.  35,  the  com- 
pany must  supply  houses  within  their  limits  with 
sufficient  water  for  domestic  purposes  at  certain 
fixed  rates.  By  s.  38,  domestic  purposes  are  not 
to  include  engines  or  railway  purposes,  or  baths, 
cattle,  or  fountains,  or  flushing  sewers  or  drains, 
or  any  trade  or  business  requiring  an  extra  sup- 
ply of  water.  By  s.  41,  the  company  shall,  at 
the  request  of  any  consumer  of  water  for  pur- 
poses other  than  the  purposes  for  or  in  respect 
of  which  the  rates  or  charges  are  thereinbefore 
provided  or  limited,  or  at  their  own  instance, 
;*.fford  a  supply  of  water  by  means  of  a  meter, 
r.nd  charge  for  the  same  at  certain  limited  rates, 
according  to  the  quarterly  consumption.  By  s. 
;J7  of  the  Waterworks  Clauses  Act,  1847  (incor- 
l>orated  in  the  Act  of  1852),  the  undertakers 
shall  provide  a  sufficient  supply  of  water  for 
cleansing  sewers  and  drains,  for  cleansing  and 


watering  streets,  and  for  other  public  purposes 
at  rates  and  upon  conditions  to  be  agreed  to  by 
the  undertakers  or  to  be  settled  by  justices  or  by 
an  inspector.  The  Metropolitan  Board  of  Works 
demanded  from  the  company  a  supply  of  vrater 
by  meter,  under  s.  41,  for  watering  the  roads  and 
gardens  on  the  Victoria  Embankment,  such  sup- 
ply being  required  only  during  one-third  of  the 
year  and  the  driest  weather: — Held,  that  the 
company  was  not  bound  to  afford  this  supply  at 
the  limited  rates  fixed  by  s.  41 ;  but  that  they 
were  entitled  to  claim  rates  for  such  supply,  to 
be  fixed  by  agreement  or  settlement,  under  s.  37 
of  the  Waterworks  Clauses  Act,  1847.  Metro- 
politan Board  of  Works  V.  New  River  Company^ 
37  L.  T.  124.  . 


Snpply  to  a  Workhonse— Bateability.]— 


By  a  special  act  incorporating  the  Waterworks 
Clauses  Act,  1847,  a  waterworks  company  were 
bound  at  the  request  of  the  owner  or  occupier 
of  any  house  to  supply  such  person  with  water 
for  domestic  purposes  at  a  minimum  rate,  to  be 
increased  if  such  house  should  be  occupied  by 
more  than  one  family,  and  the  act  further  pro- 
vided that  a  supply  of  water  for  domestic  pur- 
poses should  not  include  a  supply  of  water  for 
baths,  washhouses,  or  public  purposes.  The 
Waterworks  Clauses  Act,  1847,  deals  with  the 
supply  of  water  for  cleansing  sewers  and  drains, 
cleansing  and  watering  the  streets,  supplying 
any  public  pumps,  baths,  or  washhouses,  and 
imposes  a  penalty  for  neglect  to  snpply  water 
"for  the  public  purposes  aforesaid:" — Held, 
that  a  workhouse  was  a  house  of  which  the 
guardians  were  owners,  and  the  company  were 
bound  to  supply  them  with  water  for  domestic 
purposes,  such  supply  not  being  a  supply  "for 
public  purposes"  within  the  meaning  of  the 
special  act  or  of  the  Waterworks  Clauses  Act, 
1847,  and  that  for  the  purposes  of  the  special 
act  the  inmates  of  the  workhouse  were  to  bo 
treated  as  one  family,  and  the  rate  assessed 
accordingly.  Li  shear  d  Union  v.  Liskeard 
Waterworks,  7  Q.  B.  D.  505  j  30  W.  B.  292  ;  45 
J.  P.  780. 

Aasesfment— Bateable  Value — Annual  Value.] 
— A  water  company  were  by  their  special  acts 
compelled  to  supply  water  to  occupiers  of  dwell- 
ing-houses for  domestic  purposes  at  the  following 
rates,  viz.,  "  where  the  *  annual  value '  of  the 
dwelling-house  should  not  exceed  200/.  at  a  rate 
per  cent,  per  annum  on  such  value  not  exceed- 
ing 4Z.,  and  where  such  'annual  value'  should 
exceed  200/.,  at  a  rate  per  cent,  per  annum  on 
such  value  not  exceeding  3/."  It  was  also  pro- 
vided by  their  special  act  (9  Geo.  4,  c.  cxl.  s.  27), 
that  the  water-rate  was  to  be  payable  "  accord- 
ing to  the  actual  amount  of  the  rent  of  the  pre- 
mises where  the  same  could  be  ascertained,  and 
where  the  same  could  not  be  ascertained  accord- 
ing to  the  actual  amount  or  annual  value  upon 
which  the  assessment  to  the  poor-rate  was  com- 
puted." In  a  case  where  there  was  no  actual 
rent  paid  within  the  meaning  of  the  act,  the 
occupier  being  lessee  of  the  house  for  a  long 
term  at  a  ground  rent : — Held,  reversing  the 
decision  in  the  Court  of  Appeal,  and  affirming 
that  in  the  Queen's  Bench  division,  that,  whether 
the  later  act  repealed  the  provisions  of  the  former 
act  or  not,  the  case  must  be  dealt  with  under  the 
later  act ;  and  that  the  words  "  annual  value  "  in 
the  later  act  meant  "  net  annual  value"  as  defined 
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in  the  Parochial  Assessments  Acts,  1836  (6  &  7 
Will.  4,  c.  96),  s.  1 : — Held,  also,  that  annual 
value  had  the  same  meaning  in  the  earlier  as  in 
the  later  act.  Dohba  v.  Grand  Junction  WatiT- 
works  Ciimpany,  9  App.  Cas.  49 ;  63  L.  J.,  Q.  B. 
50 ;  49  L.  T.  541  ;  4«  J.  P.  5.  Reversed,  31 
W.  R.  359— C.  A. 

Bj  the  special  act  of  a  water  company,  which 
incorporated  the  Waterworks  Clauses  Act,  1847, 
save  so  far  as  the  clauses  or  provisions  thereof 
were  expressly  varied  or  excepted,  the  company 
were  obliged  to  supply  water  to  the  occupiers  of 
dwelling-houses  for  domestic  purposes  at  a  rate 
not  exceeding  6Z.  per  cent,  per  annum  upon  the 
**  annual  rack  rent  or  value"  of  the  premises 
supplied.  It  was  further  provideei  in  a  subse- 
quent section  of  the  act  that  the  rate  should  be 
*"'  payable  according  to  the  annual  value  at  which 
the  premises  were  from  time  to  time  assessed  to 
the  poor-rate  if  the  same  were  so  assessed,  or  if 
not,  according  to  the  net  annual  value  of  the 
premises."  By  the  68th  section  of  the  Water- 
works Clauses  Act,  1847,  "the  water  rates, 
except  as  hereinafter  and  in  the  special  act 
mentioned,  shall  be  payable  according  to  the 
annual  value  of  the  tenement  supplied  with 
water : " — Held,  that  the  water  rate  charged 
by  the  company  must  be  calculated  on  the 
*•  rateable  value,"  not  on  the  "  gross  estimated 
rental"  of  the  premises  supplied  with  water. 
Warrington,  WateinoorJu  Company  v.  Longshaw^ 
9  Q.  B.  D.  145  ;  51  L.  J.,  Q.  B.  498  ;  46  L.  T.  815  ; 
31  W.  R.  11;  46  J.  P.  773. 


H0XU68  lying  Vacant — Owner  Compound- 


ing for  Batof — ^Bepairi  and  Insurance.]— It  was 
provided  by  a  water  act  that  the  charge  to  be 
made  for  the  supply  of  water  for  domestic  use 
should  be  at  a  rate  varying  according  to  the 
"annual  rent"  of  the  premises  supplied.  The 
appellant  was  the  owner  of  certain  houses  supplied 
with  water  by  the  respondents  under  the  act. 
The  houses  were  let  at  weekly  rents,  the  appellant 
paying  all  rates  charged  .thereon,  and  also  for  all 
repairs  and  insurances  in  respect  thereof.  He 
was  allowed,  as  an  owner,  under  32  &  33  Vict.  c. 
41,  s.  4  (The  Poor- Rate  Assessment  and  Collection 
Act,  1869),  a  deduction  of  30  per  cent,  from  the 
full  amount  of  the  poor-rate  which  an  occupier 
if  rated  would  have  paid.  The  respondents 
charged  the  appellant  with  water-rates  calcu- 
lated on  the  following  basis  :  they  multiplied 
the  weekly  rents  by  fifty-two  and  deducted  from 
the  amount  so  arrived  at  the  actual  sums  paid 
by  the  appellant  for  rates,  and  then  charged  the 
water-rates  upon  the  balance : — Held,  that,  in 
order  to  arrive  at  the  "  annual  rent "  upon  which 
the  water-rate  was  to  be  computed,  an  allowance 
should  be  made  in  respect  of  "  voids,"  i.e.,  houses 
lying  vacant  from  time  to  time ;  and  that  the 
actual  amount  of  the  poor-rates  and  other  rates 
paid  by  the  appellant  was  rightly  deducted,  but 
that  the  appellant  was  not  entitled  to  deduct  the 
full  amount  of  the  rates  which  an  occupier  if 
rated  would  have  paid  ;  nor  the  amount  which 
he  paid  for  repairs  and  insurances.  Meaning  of 
the  terms  "  annual  rent "  and  "  annual  value  " 
discussed.  Dobbs  v.  Grand  Junction  Water- 
works  Company  (in  C.  A.)  followed.  Smith  v. 
Biwningham  Corporation^  11  Q.  B.  D.  195  ;  52 
L.  J.,  M.  C.  81  ;  49  L.  T.  25  ;  31  W.  R.  788  ;  47 
J.  P.  645. 
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Annual  Value*'— Deduction  of  Bates 


from  Bent.] — By  its  act,  a  waterw^orks  company 
was  bound  to  supply  the  houses  within  a  certain 
district  witlf  water  "  at  the  following  rate  per 
annum,  that  is  to  say,  where  the  rent  of  such 
dwelling-house"  should  not  amount  to  11.  per 
annum,  at  a  rate  not  exceding  6  per  cent,  per 
annum  on  such  rent,  but  not  exceeding  Is.  2d. 
per  annum  ;  and  so  on  in  a  graduated  scale. 
The  owner  of  numerous  small  houses  was  sup- 
plied with  water,  in  respect  of  which  he  paid, 
either  under  statutory  obligation  or  by  voluntary 
agreement,  the  poor-rate,  water-iate  and  dis- 
trict-rate : — Held,  that  **  rent "  in  the  act  was 
equivalent  to  "  annual  value ; "  and  that,  in 
estimating  the  rents  on  which  the  water-rate 
was  payable,  the  owner  was  entitled  to  deduct 
the  rates  so  paid  by  him.  Sheffield  Waterworhs 
Company  v.  Bennett,  8  L.  R.,  Ex.  196  ;  42  L.  J., 
Ex.  121  ;  28  L.  T.  509  ;  21  W.  R.  686— Ex.  Ch. 
Affirming  7  L.  R.,  Ex.  409 ;  41  L.  J.,  Ex.  233  ; 
27  L.  T.  199  ;  21  W.  R.  74. 

By  the  Liverpool  Corporation  Waterworks 
Act,  the  rates  at  which  water  is  to  be  supplied 
for  domestic  purposes,  are  to  be  assessed  upon 
the  annual  value  of  the  premises ;  and  by  an 
act  which  amended  the  former,  if  the  owner  of 
any  dwelling-house,  the  yearly  rent  or  value 
whereof  shall  not  amount  to  13/.,  or  which, 
whatever  may  be  the  annual  value  thereof, 
shall  be  let  to  weekly  or  monthly  tenants,  or  in 
separate  apartments,  shall  be  desirous  of  paying 
a  reduced  water-rent  by  the  year  for  the  same, 
whether  occupied  or  not,  the  council  may  com- 
pound with  such  owner  for  the  payment  of  the 
water-rents  payable  by  virtue  of  the  acts  in 
respect  of  such  dwelling-house,  at  any  sum  not 
less  than  three-fourths  of  the  annual  water-rent 
for  the  same  ;  and  all  such  compositions  shall  be 
entered  in  the  books  of  the  council,  and  shall  be 
recoverable  in  like  manner  as  the  rents  and 
charges  authorized  by  the  act  are  by  law  re- 
coverable. By  a  composition-paper,  A.,  as  the 
owner  of  dwelling-houses,  let  to  weekly  tenants, 
agreed  with  the  corporation  to  compound  for  the 
water-rates,  and  in  a  schedule  thereto  stated  the 
"  rental  to  be  4*.  %d,  per  week,  and  3*.  6<^.  per 
week,  respectively."  The  composition-paper 
contained  a  stipulation,  that,  "  if  at  any  time  it 
should  be  ascertained  that  the  rental  of  such 
houses  was  not  truly  and  correctly  set  forth  in 
the  schedule,  the  corporation  might  be  at  liberty 
to  amend  the  same  by  inserting  therein  the  true 
and  correct  amounts  of  such  rental,"  and  might 
recover  against  A.  the  additional  water-rents  due 
in  respect  thereof.  The  rents  of  the  houses  were, 
in  point  of  fact,  Qd.  per  week,  respectively,  more 
than  the  sums  stated  in  the  schedule.  A.,  claim- 
ing to  deduct  that  sum  in  respect  of  poor  aud 
other  rates,  which,  by  agreement  with  the  tenants, 
were  paid  by  him  : — Held,  that  A.  was  not 
entitled  to  make  such  deduction,  but  that  the 
corporation  was  entitled,  imder  the  agreement, 
to  receive  the  composition  upon  the  amount  of 
rent  paid  by  the  tenants.  Rook  v.  Liverpool 
iMayor\  7  C.  B.,  N.  S.  240. 

Held,  also,  that  the  production  of  tlic  com- 
position-paper, and  proof  that  no  demand  of 
water-rates  had  been  made  upon  the  tenants, 
was  sufficient  evidence  that  the  composition  had 
been  made,  without  shewing  that  any  entry 
thereof  had  been  made  in  the  books  of  the 
council.    lb. 

Bight   to  Sue  —  Kecessity  of  — Beeieioa  of 
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JtiBtioei.1 — The  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17),  s.  68,  enacts  that  the 
water-rate  shall  be  payable  according  to  the 
annual  value  of  the  tenement  supplied  with 
water,  and  that,  "if  anj  dispute  arise  as  to 
such  value,  the  same  shall  be  determined  by  two 
justices.'*  This  act  incorporates  the  Railways 
Clauses  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  140  and 
142  of  which  give  the  mode  and  procedure 
before  the  justices.  By  the  New  River  Com- 
pany's Act,  1852  (15  &  16  Vict.  c.  clx.),  s.  46, 
which  incorporates  the  Waterworks  Clauses  Act, 
1847,  it  is  enacted  that  "  nothing  in  this  act  or 
any  act  incorporated  herewith  contained  shall 
prevent  the  company  from  recovering  any  sum 
of  money  not  exceeding  50?.  which  shall  be  due 
to  them  for  water  rates  or  rents,  or  for  damages, 
costs,  or  expenses,  by  action  or  proceeding  in 
such  manner  as  is  by  law  provided  for  the 
recovery  of  debts  not  exceeding  60Z.:" — Held, 
that  where  a  bon&  fide  dispute  arises  as  to  the 
annual  value,  the  company  must,  before  they 
can  sue  for  the  rate  under  s.  46  of  the  special 
act,  obtain  a  decision  of  justices  on  that  dispute 
under  s.  68  of  the  general  act.  Xew  River 
Company  v.  MatTier,  10  L.  R.,  C.  P.  442  ;  44 
L.  J.,  M.  C.  106  ;  32  L.  T.  658. 

Bight  to  Levy— Completion  of  Works.] — To 

an  action  for  breaking  and  entering  the  plaintiff's 
mill  and  taking  his  goods,  the  defendants  pleaded 
a  justification  under  a  local  act  of  parliament ; 
that  they,  as  commissioners  under  the  act,  com- 
pleted one  of  three  reservoirs  mentioned  therein  ; 
that  the  mill  was  benefited  by  the  supply  of 
water  therefrom ;  that  a  rate  was  made ;  and 
that  the  trespass  was  committed,  and  the  goods 
were  taken  as  a  distress  for  nonpayment  of  the 
rate.  The  plaintiff  replied  that  only  one  reser- 
voir had  been  completed.  The  act  enacted, 
"  that  no  rate  shall  be  levied-  or  assessed,  until 
the  reservoirs  shall  be  actually  made  and  in  use, 
and  water  supplied  therefrom  : " — Held,  that  the 
completion  of  one  reservoir  entitled  the  com- 
missioners to  levy  a  rate  on  the  class  of  persons 
mentioned  in  the  act  actually  benefited  by  it ; 
and,  therefore,  that  the  plea  was  good.  Side- 
hottom  V.  Glossop  Kesertoir  (^Cmnmimontri)^  1 
Ex.  611— Ex.  Ch. 

V.    INJURIES  BY  WATER. 

Liability  for  Storage— General  Principle.] — 
If  a  person  brings  on  his  own  land  any  matter 
which,  if  it  escapes,  may  prove  injurious  to  his 
neighbour's  property,  such  as  a  large  body  of 
water,  he  is  liable  to  make  compensation  for 
any  injury  that  may  accnie  from  its  escape  out 
of  his  land ;  and  it  is  no  defence,  if  it  escapes 
and  causes  damage  to  his  neighbour,  that  the 
injury  was  caused  without  any  default  or  neg- 
ligence on  his  part.  Flet elver  v.  Byland^^  1 
L.  R.,  Ex.  265  ;  35  L.  J.,  Ex.  154  ;  12  Jur.,  N. 
B.  603  ;  14  L.  T.  523 ;  14  W.  R.  799  ;  4  H.  &  C. 
263 — Ex.  Ch.  Affirmed  in  Dom.  Proc,  nom. 
Jiylands  v.  Fletcher,  3  L.  R.,  H.  L.  330  ;  37 
L.  J.,  Ex.  161 ;  19  L.  T.  220. 

A.  was  the  lessee  of  mines.  B.  was  the  owner 
of  a  mill  standing  on  land  adjoining  that  under 
which  the  mines  were  worked.  B.  desired  to 
construct  a  reservoir,  and  employed  competent 
persons,  an  engineer  and  a  contractor,  to  con- 
struct it.  A.  had  worked  his  mines  up  to  a  spot 
where  there  were  certain  old  passages  of  disused 


mines  ;  these  passages  were  connected  with  ver- 
tical shafts  which  communicated  with  the  land 
above,  and  which  had  also  been  out  of  use  for 
years,  and  were  apparently  filled  with  marl  and 
the  earth  of  the  surrounding  land.  No  care  was 
taken  by  the  engineer  or  the  contractor  to  block 
up  these  shafts,  and  shortly  after  water  had  been 
introduced  into  the  reservoir  it  broke  through 
some  of  the  shafts,  fiowed  through  the  old  pas- 
sages and  flooded  A.'s  mine  : — Held,  that  he  was 
entitled  to  recover  damages  from  B.  in  respect 
of  this  injury.    lb. 


Vis  major.] — One  who  stores  water  on  his 


own  land,  and  uses  all  reasonable  care  to  keep  it 
safely  there,  is  not  liable  for  damage  effected  by  an 
escape  of  the  water,  if  the  escape  is  caused  by  the 
act  of  God  or  vis  major  ;  e.  g.,  by  an  extraordinary 
rainfall,  which  could  not  reasonably  have  been 
anticipated,  although,  if  it  had  been  anticipated, 
the  effect  might  have  been  prevented.  KichoU 
V.  Marsland,  2  Ex.  D.  1  ;  46  L.  J.,  Ex.  174  ;  35 
L.  T.  725  ;  25  W.  R.  173— C.  A. 


Tanks  in  India — Immemorial  Bights.] 


— The  principle  that  if  a  man  brings  and  accu- 
mulates upon  his  land  anything  which,  if  it 
escapes,  may  cause  damage  to  his  neighbour, 
he  does  so  at  his  peril,  is  not  applicable  to  the 
case  of  water  stored  in  tanks  in  India,  which 
have  existed  from  time  immemorial,  and  arc 
preseiTcd  and  repaired  by  the  landownere  by 
reason  of  their  tenure,  as  essential  to  the  welfare 
and  existence  of  the  people.  Madras  llailway 
Company  v.  Carcetiiiagamvi  (J^cmindar^,  30 
L.  T.  770  ;  22  W.  R.  865— P.  C. 

Damage  caused  by  Public  Authority  in 


Lawful  Exercise  of  Powers.] — The  defendants, 
under  the  powers  conferred  upon  them  by  the 
Metropolis  Local  Management  Act,  1855  (18  & 
19  Vict.  c.  120),  ss.  135,  136,  constructed,  and 
properly  constructed,  a  sewer  having  its  outfall 
at  Deptford  Creek,  a  little  above  the  plaintiff's 
coal  wharf,  with  water-gates,  which  it  was  the 
duty  of  the  person  in  charge  of  them  to  open 
when  the  water  within  them  became  eight  feet 
deep, — a  depth  which  was  reached  only  in  heavy 
rainfalls.  On  the  29th  of  August,  1879,  there 
was  an  exceptionally  heavy  rainfall,  and  it 
became  necessary  to  open  the  water-gates  to 
prevent  a  large  district  from  being  flooded. 
This  having  been  done,  and  the  rain  increasing 
in  violence,  the  rush  of  water  from  the  sewer 
carried  away  a  portion  of  the  plaintiff's  wharf, 
with  a  barge  moored  thereto  and  a  quantity  of 
coals  deposited  therein  and  thereon  : — Held, 
that  the  injury  complained  of  was  occasioned 
by  the  opening  of  the  water-gates,  and  not  by 
the  act  of  God,  and  therefore  the  defendants 
were  prim^  facie  liable  for  the  damage  done, 
within  the  principle  of  Bylands  v.  Fletcher 
(3  L.  R.,  H.  L.  330)  :  but  that,  as  they  were  a 
public  body  acting  in  the  discharge  of  a  public 
duty,  and  as  that  which  happened  was  only  the 
inevitable  result  of  what  parliament  had  autho- 
rized them  to  do,  they  were  not  liable.  Dixon 
V.  Metropolitan  Hoard  of  Workit,  7  Q.  B.  D. 
418  ;  50  L.  J.,  Q.  B.  772  ;  45  L.  T.  312  ;  30  W.  R. 
83  ;  46  J.  P.  4. 

Injury   by    Canal    Company  —  Injuria 


absque    damno.]  —  The    plaintiffs,   ownei's    of 
'  collieries,  sued   the   defendants,  pi-oprictoi-s    of 
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a  canal  constructed  under  an  act  of  parlia- 
ment, for  damage  caused  to  their  mines  by 
water  which  overflowed  from  the  canal  into  a 
bi*ook,  and  thence  into  the  mines.  They  also 
in  the  alternative  claimed  to  be  entitled  to  a 
mandamus  for  the  summoning  of  a  jury  to  assess 
compensation  for  the  same  injury,  as  being  one 
caused  by  the  works  which  the  canal  company 
were  authorized  to  construct  and  maintain.  It 
v^aa  found  in  the  special  case  stated  by  an 
official  referee,  that  on  the  occasion  of  an  extra- 
ordinary rainfall  the  defendants  opened  a  sluice 
and  discharged  from  the  canal  into  a  brook 
more  water  than  the  latter  was  able  to  carry  off, 
the  consequence  being  that  the  brook  overflowed 
into  the  plaintiffs'  mines.  It  was  found,  further, 
that  if  the  sluice  had  not  been  so  opened  the 
canal  bank  would  shortly  have  burst ;  that  the 
adjacent  country  and  the  plaintiffs'  mines  would 
have  been  inundated ;  that  the  course  which 
the  defendants  adopted  to  avert  such  a  catas- 
trophe was  a  prudent  one,  and  the  only  effectual 
one  which  could  have  been  adopted  in  the 
emergency ;  that  so  far  as  the  plaintiffs'  mines 
were  concerned  the  opening  of  the  sluice  caused 
them  to  be  flooded  some  hours  sooner  than  they 
would  otherwise  have  been,  but  that  no  addi- 
tional damage  was  caused  thereby  to  the  plain- 
tiffs, the  inundation  being  inevitable  by  reason 
of  the  excessive  rainfall  and  consequent  accu- 
mulation of  water : — Held,  upon  these  findings, 
tiiat  even  assuming  the  defendants'  act  to  have 
been  a  wrongful  one,  it  was  injuria  absque 
damno,  and,  therefore,  not  a  ground  of  action: — 
Held,  secondly,  that  the  compensation  clauses  of 
the  acts  of  parliament  did  not  apply  to  such  a 
case.  Thomas  v.  Birmingham  Canal  Company, 
49  L.  J.,  Q.  B.  861  ;  43  L.  T.  435  ;  45  J.  P.  21. 


Injury  Due  to  Negligence  of  Third  Per- 


son.]— A  company  undertaking  for  their  own 
profit  to  maintain  a  channel  for  carrying  off 
water,  and  neglecting  tc  do  so  effectually,  are 
responsible  for  damage  done  to  the  adjoining 
land  by  reason  of  the  banks  giving  way  after  an 
unusual  rainfall,  although  other  persons  who  were 
bound  to  keep  the  outlet  of  the  channel  of  cer- 
tain dimensions  had  failed  to  perform  their  duty, 
and  had  thereby  occasioned  an  increase  of  water 
in  the  channel,  without  which  its  banks  would 
not  have  given  way.  IlarHson  v.  Great  North- 
ern Railway  Covipany,  3  H.  &  C.  231  ;  33  L.  J., 
Ex.  266  ;  10  Jur.,  N.  S.  992  ;  10  L.  T.  621 ;  12  W,  R. 
1081.    See  aUo  cases  ante,  cols.  548  and  549. 

Breach  of  Statutory  Obligation — Height  ot 
Bank.] — A  dock  company,  which  was  empowered 
by  act  of  parliament  to  make  and  maintain  a  dock 
and  works  according  to  the  levels  defined  on  the 
deposited  sections,  constructed  its  dock  com- 
municating with  the  Thames  by  an  artificial 
channel,  the  height  of  the  retaining  bank  of 
which  and  of  the  dock  was  shewn  on  the  sections 
to  be  4  ft.  above  Trinity  high-water  mark.  The 
natural  level  of  the  land  surrounding  the  dock 
was  some  8  ft.  below  Trinity  high-water  mark, 
and  the  river  was  kept  from  overflowing  it  by 
means  of  a  river  wall  4  ft.  2  in.  above  Trinity 
high-water  mark.  The  company  allowed  part 
of  its  retaining  bank  to  be  some  inches  below 
the  height  of  4  ft.  above  Trinity  high-water 
mai'k.  An  extraordinarily  high  tide  took  place, 
the  water  rising  to  4  ft.  5  in.  above  high-water 
mark,  and  the  water  in  the  dock  overflowed  the 


bank  and  damaged  the  property  of  an  adjoining 
landowner.  In  an  action  for  damages  by  the 
latter : — Held,  that  the  company  was  liable  to 
damages,  because  it  had  broken  its  statutory 
obligation  to  maintain  its  retaining  bank  at  the 
height  of  4  ft.  above  high-water  mark  ;  that, 
independently  of  the  act,  the  company  wajs 
bound,  as  a  riparian  proprietor,  to  keep  the 
bank  up  to  the  level  of  the  rest  of  the  river 
wall,  and  was  liable  to  damages  for  negligence 
in  not  doing  so ;  and  that,  although  the  extra- 
ordinarily high  tide  was  an  act  of  God,  that  fact 
did  not  free  the  company  from  its  liability, 
though,  if  it  could  shew  that  some  of  the  damage 
which  actually  happened  was  exclusively  at- 
tributable to  a  cause  beyond  its  control,  it 
would  be  entitled  to  a  proper  deduction  in  that 
respect.  Nitro-Phosphate  and  OdanCs  Chemical 
Manure  Company  v.  London  and  St.  Katharine^t 
Docks  Company,  9  Ch.  D.  503 ;  39  L.  T.  433  j 
27  W.  R.  267— C.  A. 


Liability  of  Adjoining  Owner.] — The 


defendants  possessed  a  reservoir  with  sluices 
connected  with  a  main  drain  or  watercourse, 
from  which  the  reservoir  was  supplied,  and 
with  sluices  by  which  the  surplus  water  was 
returned  into  the  drain  at  a  lower  level.  The 
combined  effect  of  the  emptying  of  a  reservoir 
belonging  to  a  third  person  above  the  defen- 
dants' premises,  and  of  an  obstruction  in  the 
drain  below  them,  was  to  force  water  through 
the  sluices  into  the  defendants'  reservoir  and 
so  cause  an  overflow  thence  on  to  the  plaintiff's 
land.  In  an  action  for  damage  caused  thereby 
it  was  shewn  that  the  defendants  had  no  con- 
trol over  the  main  drain,  or  the  other  reservoir, 
or  knowledge  of  the  circumstances  which  caused 
the  overflow,  and  that  the  sluices  were  main- 
tained so  as  to  prevent  overflow  under  ordlnaiy 
circumstances : — Held,  that  the  defendants  were 
not  liable.  Box  v.  Jubb,  4  Ex.  D.  76  ;  48  L.  J., 
Ex.  417  ;  41  L.  T.  97  ;  27  W.  R.  416. 

Injuries  caused  by  Precautions  against  Flood.  1 
— An  extraordinary  flood  arising  from  natural 
causes  is  a  common  enemy,  against  which  a  man 
has  a  right  to  protect  his  own  property,  although 
the  damage  inflicted  by  the  flood  upon  his  neigh- 
bour be  thereby  increased,  provided  he  does  not 
interfere  with  the  natural  outlet  of  a  natural 
stream.  uS'ield  y,  Zondan  and  North- WesterH 
llailway  Company,  10  L.  R.,  Ex.  4  ;  44  L.  J., 
Ex.  15  ;  23  W.  R.  60. 

Reasonable  selfishness  is  permissible  in  a  man 
who  tries  to  protect  himself  from  a  common 
enemy,  such  as  is  a  flood.    Ih. 

A  railway  company  owned  a  canal  near  a  river, 
which  did  not  communicate  with  it.  Owing  to 
heavy  rains  the  river  overflowed  its  banks,  and 
the  manager  of  the  canal,  fearing  that  the  water 
from  the  river  might  enter  the  canal,  and,  by 
causing  it  to  overflow,  injure  the  warehouses  of 
the  railway  company,  inserted  planks  in  grooYes 
made  in  the  banks  of  the  canal  with  the  object 
of  preventing  the  water  of  the  river  from  enter- 
ing the  canal.  The  water,  however,  found  its 
way  into  the  canal,  which,  owing  to  the  insertion 
of  the  planks,  rose  to  a  higher  level  than  it 
would  otherwise  have  done,  and  ultimately  over- 
flowed its  banks,  doing  substantial  damage  to  a 
mill  situated  on  the  bank  of  the  canal,  which 
would  not  have  been  done  to  it  if  the  planks  had 
not  been  made  use  of  by  the  manager : — Held 
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that  the  railway  company  was  not  liable  to  the 
owner  of  the  mill  for  the  damage  so  caused,  as 
they  had  only  sought  to  protect  themselves  from 
a  common  enemy.    lb. 

Flooding  a^'oinixig  Minea  —  Working  by 
Owner.] — A  canal  company  was  authorized  to  be 
formed  under  the  provisions  of  several  acts  of  par- 
liament. They  had  also,  by  a  provision  of  the  same 
statutes,  the  option  of  purchasing  adjoining  coal 
mines  on  receiving  notice  from  the  owner  that 
he  was  about  to  work  them.  An  adjoining  coal- 
owner,  having  given  the  statutory  notice,  and 
the  company  having  refused  to  purchase,  pro- 
ceeded, as  he  had  a  right  to  do,  to  work  his  mines 
in  the  usual  and  proper  manner,  and  thereby 
water  from  the  canal  flowed  in  and  drowned  his 
mine.  The  company  was  guilty  of  no  actual 
carelessness  in  the  management  of  the  canal, 
unless  it  was  carelessness  to  allow  the  water 
to  remain  in  it  while  the  mines  were  being 
worked  : — Held,  in  an  action  by  the  adjoining 
coal-owner  against  the  company  for  negligent 
management  of  the  canal  whereby  damage  re- 
sulted to  his  mine,  that  the  action  was  not  main- 
tainable, inasmuch  as  the  injury  complained  of 
resulted  from  the  legitimate  exercise  by  the 
company  of  statutory  powers.  Ihihn  v,  Bir- 
mingham Canal  Navigation,  8  L.  B.,  Q.  B.  42  ; 
42  L.  J.,  Q.  B.  34  ;  27  L.  T.  683  ;  21  W.  R.  266 
—Ex.  Ch.  Affirming  7  L.  R.,  Q.  B.  121 ;  41 
L.  J.,  Q.  B.  121 ;  26  L.  T.  241 ;  20  W.  R.  573. 

Held,  also,  that  the  owner  was  entitled  to  com- 
pensation under  the  acts.    lb, 

Injoriei  arising  firom  Lawful  Act] — A 

mine-owner  will  not  be  liable  to  the  owner 
of  an  adjacent  mine  for  injury  occasioned  to 
such  adjacent  mine,  where  such  injury  pro- 
ceeds from  natural  causes,  in  themselves  be- 
yond his  control,  though  his  own  acts  may 
have  conduced  to  produce  the  injury,  if  his 
acts  have  only  been  those  of  the  proper  and 
ordinary  working  of  his  own  mine,  without  de- 
fault or  negligence.  Fletcher  or  Musgrate  v. 
Smith,  2  App.  Cas.  781  ;  47  L.  J.,  Ex.  4  ;  37  L.  T. 
367 ;  26  W.  R.  83.  Affirming  S,  C,  7  L.  R.,  Ex. 
305  ;  41  L.  J.,  Ex.  193  ;  27  L.  T.  164  :  20  W.  R. 
987. 

But  when  for  his  own  convenience  he  does 
something,  e.  g.,  diverts  the  course  of  the  stream, 
he  must  take  care  that  the  new  course  provided 
for  it  shall  be  sufficient  to  prevent  mischief 
from  an  overflow,  so  that  even  if  that  overflow 
should  be  directly  and  mainly  occasioned  by  an 
act  of  nature,  his  own  conduct  in  not  so  forming 
the  new  and  diverted  course  for  the  stream  of 
form  and  of  sufficient  capacity  to  carry  ofE 
an  accidental  overflow  of  water,  even  of  an 
exceptional  kind,  will  be  matter  for  consideration 
in  determining  the  question  of  his  liability.    lb, 

A.'s  mine  was  flooded  by  water  which  had, 
after  an  unusual  rainfall,  accumulated  in  an  ex- 
cavation made  by  B.  on  his  land,  and  had 
escaped  thence  through  his  mine  into  A.'s,  which 
was  situated  at  a  lower  level: — Held,  that, 
although  B.,  in  making  the  excavation,  had  no  in- 
tention of  collectingwater  therein,  and  although 
he  had  provided  an  outlet  for  such  an  amount  of 
water  as  might  be  looked  for  in  ordinary  sea- 
sons, he  was  liable  for  the  damage  sustained  by 
A.    lb, 

A.  and  B.  occupied  adjoining  collieries.  A 
predecessor  of  B.,  but  with  whom  he  had  no 


privity,  committed  a  trespass,  and  made  holes, 
called  "  thyrlings,"  in  a  barrier  (of  coal  belong- 
ing to  A.)  which  separated  the  two  collieries. 
B.  in  working  his  mine  broke  down  a  seam  of 
coal  of  his  own,  and  the  consequence  was  that 
the  water  flowed  from  his  mine  into  A.'s 
through  the  thyrlings :  —  Held,  that  there  was 
no  duty  on  B.  to  prevent  the  water  from  flowing 
from  his  mine  into  A.'s  mine.  Smith  v.  XenricJt, 
7  C.  B.  515  ;  18  L.  J.,  C.  P.  172  ;  13  Jur.  362. 

Effect  of  Percolation.] — ^A  man  who  places  an 
artificial  mound  upon  his  property  and  thereby 
causes  rain  water,  percolating  naturally,  to  come 
on  to  the  property  of  his  neighbour,  is  liable  to 
the  latter  in  respect  of  damage  so  caused.  JTurd- 
man  v.  North-litstem  Railway  Compajiy^  3  C.  P. 
D.  168 ;  47  L.  J.,  C.  P.  368 ;  38  L.  T.  339 ;  26 
W.  R.  489. 

A  statement  of  claim  alleged  that  the  surface 
of  the  defendants^  land  had  been  artificially 
raised  by  earth  placed  thereon,  and  that  in 
consequence  rain  water  falling  on  their  land 
made  its  way  through  their  wall  into  the  ad- 
joining house  of  the  plaintiff,  and  caused  sub- 
stantial damage : — ^Held,  that  the  statement  of 
claim  disclosed  a  good  cause  of  action.    Ib» 

Water  ITndermining  a  Wall—  Action  by  Sno- 
cesser  in  Title.]— The  plaintiff,  in  1822,  had 
a  remainder  in  fee  in  a  wharf  expectant  on  a 
tenancy  for  life  of  his  father.  The  defen- 
dants, in  that  year,  dug  soil  out  of  their  dock, 
which  was  contiguous,  and  the  water  thereby 
undermined  the  wall  of  the  whart  In  1823,  the 
plaintiff's  father  died ;  and,  in  1824,  the  action 
of  the  water  on  the  wall  had  undermined  it  so 
far  that  it  fell  .-—Held,  that  the  plaintiff  had  a 
right  of  action  against  the  defendants,  although 
they  had  done  no  act  since  the  death  of  the 
plaintiff's  father,  by  which  the  plaintiff  came 
into  possession  of  the  freehold  of  the  wharf. 
Qillon  V.  lioddington,  1  C.  &  P.  541  ;  R.  &  M.  161. 

Escape  of  Water  in  Honses— Liability  for.] — 
When  the  owner  and  occupier  of  a  building  lets 
the  lower  floor  to  a  tenant,  and  remains  himself 
in  occupation  of  the  upper  floors  and  roof,  he  is 
under  no  liability  to  the  tenant,  to  make  com- 
pensation for  damage  done  to  this  lower  floor 
by  an  escape  of  water  from  the  roof  caused  by  an 
accident  {such  as  a  rat  gnawing  a  hole  in  a 
water-pipe),  which  could  not  have  been  pre- 
vented by  the  exercise  of  reasonable  care  and 
vigilance.  Carstairs  v.  Taylor,  6  L.  R.,  Ex. 
217  ;  40  L.  J.,  Ex.  29  ;  19  W.  R.  723. 

A.  occupied  for  business  purposes  the  ground 
floor  and  B.  the  second  floor  of  the  same  house, 
as  tenants  from  year  to  year.  There  was  a  water- 
closet  on  B.'s  premises  to  which  he  alone  had  ac- 
cess. After  the  respective  premises  had  been  closed 
on  a  Saturday  evening,  water  percolated  from  the 
water-closet  through  the  first  floor  to  A.'s  pre- 
mises and  caused  damage  to  his  stock  in  trade. 
The  overflow  of  water  was  owing  to  the  valve  of 
the  supply  pipe  to  the  pan  having  got  out  of  order, 
and  the  waste  pipe  being  choked  with  paper.  The 
defects  could  not  be  detected  without  examina- 
tion, and  B.  did  not  know  of  them,  and  was  guilty 
of  no  negligence : — Held,  that  there  was  no  obliga- 
tion on  him  to  keep  in  the  water  at  his  peril ;  and 
that  he  was  not  liable  to  A.  for  the  damage. 
Ross  V.  Feddcn,  7  L.  R.,  Q.  B.  661  ;  41  L.  J., 
Q.  B.  270  ;  26  L.  T.  966. 
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Liability  of  Master  for  Act  of  Servant 

— Scope  of  Authority.] — The  plaintiffs  occupied 
j)rcmises  beneath  the  offices  of  the  defen- 
dants, who  were  solicitors.  One  of  the  defen- 
dants had  a  room  of  the  offices,  and  in  it  was 
a  lavatory  for  his  own  use  exclusively,  and 
his  orders  were  that  no  clerk  should  come  into 
his  room  after  he  had  left.  A  clerk  went  into 
the  room  to  wash  his  hands  at  the  lavatory 
after  his  employer  had  left,  turned  the  tap, 
and  negligently  left  it  so  that  water  flowed 
from  it  into  the  plaintiffs*  pi-emises  and 
damaged  them.  In  an  action  for  negligence  : — 
Held,  that  the  act  of  the  clerk  was  not  within 
the  scope  of  his  authority,  or  incident  to  the 
ordinary  duties  of  his  employment,  and  that 
there  was  no  evidence  of  negligence  for  which 
the  defendants  were  liable.  Stevens  v.  Wood* 
ward,  6  Q.  B.  D.  318  ;  50  L.  J.,  Q.  B.  231 ;  44 
L.  T.  163  ;  29  W.  R.  506  ;  46  J.  P.  603. 

Frosen  Water— Washing  of  Van  in  a  Street.] 
— B.  washed  a  van  of  his  on  part  of  the  street 
opposite  his  coach-house,  and  the  water  so  used 
ran  along  the  gutter  of  the  street  for  about 
seventy  feet  down  to  the  comer  of  another  street, 
where,  meeting  an  obstruction,  it  accumulated 
and  extended  over  part  of  the  roadway,  instead 
of  going  into  the  sewer,  and  there  being  a 
frost  at  the  time  it  became  frozen  over.  The 
cleaning  a  van  in  the  street  was  an  offence 
under  the  Metropolitan  Police  Act  (2  &  3  Vict, 
c.  47),  s.  64,  sub-s.  1,  but  B.  was  not  shewn  to 
have  known  of  the  obstruction,  and  if  he  had 
(^leaned  the  van  in  the  coach-house  the  water 
would  also  have  gone  into  the  same  gutter: — Held, 
that  B.  was  not  Uable  for  damage  caused  to  a  horse 
by  slipping  whilst  passing  over  the  frozen  water  at 
the  corner,  as  such  damage  was  too  remote,  and 
was  not  the  immediate  and  proximate  cause  of 
his  act.  Sharp  v.  Powell,  7  L.  R.,  C.  P.  253  ; 
41  L.  J.,  C.  P.  95  ;  26  L.  T.  436  ;  20  W.  R.  584. 
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I.     HIGHWAYS. 

1.  Nature  axd  Creation  op. 

a.  Generally. 

Throiigli  Private  Property.]  —  Although  a 
public  way  may  pass  through  private  property, 
it  must  have  at  each  end  a  public  terminus. 
Young  v.  Cuthbertson,  1  Macq.  H.  L.  Cas.  455. 

Over  Place  not  a  Thoroughfare.]— A  public 
highway  may  in  law  exist  over  a  place  which  is 
not  a  thoroughfare  ;  whether  in  fact  it  does  exist 
or  not  is  a  question  for  the  jury.  Batevian  v. 
Black,  18  Q.  B.  870  ;  21  L.  J.,  Q.  B.  406  ;  17  Jur. 
386. 

When  Stopped  at  one  End.] — Quaere,  if  a  road, 
long  used  as  a  thoroughfare  by  the  public,  is  law- 
fully stopped  at  one  end,  whether  the  right  of 
way  over  the  remainder  is  gone.  Per  Patteson,  J. , 
it  is  not.  Rex  v.  Downshire  (^Marquis'),  4  A.  &  E. 
698  ;  6  N.  &  M.  92. 

When  a  Cnl-de-Sac.] — ^A  public  footpath  was 
rendered  a  cul-de-sac  by  buildings  authorized  by 
act  of  parliament ;  the  defendant  obstructed  the 
path  at  a  place  between  which  and  the  end  of 
the  cul-de-sac  there  was  no  opening  or  thorough- 
fare. Upon  an  indictment  for  this  obstruction, 
the  jury  found  the  defendant  guilty ;  but  also 
found  that  this  part  of  the  path,  which  the 
obstruction  stopped,  had  ceased  to  be  of  any 
public  utility :— Held,  that  a  public  path  was 
still  a  highway,  although  it  had  become  a  cul-de- 
sac  ;  and  that  the  measure  of  public  inconvenience 
caused  by  the  obstruction  of  such  a  highway 
could  be  considered  only  wilh  regard  to  the 
punishment  of  the  person  causing  it.  Reg,  v. 
Burney,  31  L.  T.  828. 

In  1871  the  plaintiff  became  the  purchaser 
in  fee-simple  of  hereditaments,  described  in 
the  deed  of  conveyance  as  "all  that  piece  of 
ground  with  the  sixteen  messuages  thereon." 
The  houses  were  divided  into  two  blocks  by 
a  cul-de-sac  or  passage  open  at  one  end  only, 
which  had  been  dedicated  to  the  use  of  the 


public  for  twenty  years,  but  the  soil  of  which 
the  plaintiff  claimed  as  his  private  property  by 
virtue  of  his  conveyance.  A  railway  company, 
being  about  to  tunnel  under  this  cul-de-sac, 
gave  the  plaintiff  a  notice  to  treat  in  respect 
of  three  houses  on  each  side  of  it,  but  not  in 
respect  of  that  part  of  the  cul-de-sac  between 
them,  the  company  contending  it  was  a  public 
way  or  street : — Held,  that  the  cul-de-sac  was  a 
public  way  or  street/  and  that  the  company  was 
entitled  to  tunnel  under  it  without  paying  the 
plaintiff  any  compensation.  Souch  v.  East  Lon- 
don Railway  Company,  16  L.  K,  Eq.  108  ;  42 
L.  J.,  Ch.  477  ;  21  W.  R.  590. 

The  terminus  of  a  public  way  may  be  sufficient, 
although  it  has  not  in  the  ordinary  sense  an  exit. 
It  may  be  a  cul-de-sac.  Yming  v.  Cuthbertson, 
supra. 

But  a  mere  private  place,  not  admitting  of  a 
passage  through  or  beyond  it,  cannot  form  the 
terminus  of  a  public  way.    lb. 

The  terminus  ad  quem  being  laid  to  be  a  public 
highway,  is  proved  by  evidence  of  a  public  foot- 
way.    Allen  V.  Ormond,  8  East,  4. 

When  rendered  InaocesBihle.] — A  way  ceases 
to  be  a  public  highway  where  the  access  to  it  at 
either  end  has  become  impossible  by  reason  of 
ways  leading  to  it  having  been  legally  stopped 
up.  Bailey  v.  Jamieson,  1  C.  P.  D.  329  ;  34 
L.  T.  62 ;  24  W.  R.  466. 

An  ancient  footpath  led  from  one  point  to 
another  in  a  high  road,  being  a  loop  or  short  cut 
for  pedestrians.  The  court  of  quarter  sessions 
made  an  order  diverting  the  part  of  the  high  road 
in  connexion  with  the  footpath,  and  substituting 
another  road  at  some  distance  which  did  not 
communicate  with  the  footpath.  The  order  did 
not  expressly  refer  to  the  footpath  ;  but  its  effect 
was  to  stop  both  ends  of  it : — Held,  that  the 
footpath  ceased  to  be  a  highway,  and  that  the 
public  right  of  way  over  it  was  by  necessary 
implication  extinguished  by  the  order  of  quarter 
sessions.    lb. 


Extingnislunent  by  Act  of  Parliament 


of 


— A  provisional  order  made  by  the  Board 
Trade,  under  the  general  Pier  and  Harbour  Act, 
1861 ,  sanctioned  by  a  confirmation  act,  authorized 
the  construction  of  a  pier  at  the  end  of  a  street, 
and  blocking  it  up : — Held,  that  any  public 
right  of  way  from  the  street  to  the  beach  was 
taken  away.  Yarmouth  (^Mayor)  v.  Simmons,  10 
Ch.  D.  518  ;  47  L.  J.,  Ch.  792  ;  38  L.  T.  881  ;  26 
W.  R.  802. 

A  public  right  of  way  is  not  saved  as  a  right  of 
the  crown  under  the  above  sections  of  the  general 
act.    lb. 

Sufficiency  of  Way.] — ^A  right  of  way  for  all 
the  king's  subjects  to  pass  and  repass  with  their 
carts  and  carriages,  is  not  restrained  because  all 
carriages  cannot  pass  and  repass.  Rex  y,  Lyon, 
5  D.  &  R.  497. 

Extent  of  Public  Bighti.l — In  an  ordmary 
highway  running  between  fences  the  right  of 
passage  prima  facie,  extends  to  the  whole  space 
between  the  fences,  and  the  public  are  not  con- 
fined to  that  part  which  is  metalled  and  kept 
in  repair  for  passengers.  Reg.  v.  United  King- 
dom Electric  Telegraph  Company,  9  Cox,  C.  C. 
174  ;  3  F.  &  F.  73  ;  31  L.  J.,  M.  C.  166  ;  8  Jur., 
N.  S.  1153  ;  6  L.  T.  378  ;  10  W.  R.  538. 
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In  1811  a  public  road  was  set  oat  across  a  com- 
mon by  inclosurc  commissioners  of  a  width  of 
fifty  feet,  and  allotments  of  the  land  on  either 
side  were  at  the  same  time  made.  Aboat  twenty- 
five  feet  only  of  the  fifty  feet  allotted  had  been 
used  as  the  actual  road,  the  sides  haring  become 
covered  with  furze  and  heath  ;  and  fir  trees  had 
been  allowed  to  come  up  through  the  furze.  In 
1868  the  highway  board  advertised  a  sale  of 
some  of  these  fir  trees  growing  within  the  fifty 
feet  allotted  by  the  commissioners  in  1811  for 
the  highway  : — Held,  that  the  right  of  the  public 
was  to  have  the  whole  width  of  the  road,  and 
not  merely  the  via  trita,  preserved  free  from 
obstructions  ;  and  such  right  had  not  become 
eztingniished  by  the  fact  that  the  trees  had  been 
allowed  to  g^w  up  within  the  fifty  feet  for  the 
period  of  twenty-five  years.  Turner  v.  liing- 
wood  Uighway  Boards  9  L.  R.,  Eq.  418 ;  21  L. 
T.  424  ;  18  W.  R.  745. 

AdTene  Tlier  by  iBdividual  for  Twenty 

Tears.] — The  adverse  user  by  an  individual  of  a 
public  highway,  or  any  part  thereof,  for  more 
than  twenty  years,  is  no  bar  to  the  assertion  by 
the  public  of  their  right  over  the  highway,  or  the 
portion  thereof,  so  adversely  used.    lb. 

Encroachment  by  Adjoining  Owners.] — 


The  common  notion  that  ownera  of  land  on  the 
sides  of  a  highway  may  encroach  or  enclose  up 
to  within  fifteen  feet  of  the  centre  is  an  error. 
Reg,  V.  Johruofij  1  F.  &,  F.  687. 

Soffieienoy  of  Description  in  Pleadings.] — It  is 

sufficient  in  plCiiding  a  public  highway  to  allege, 
that  it  is  a  common  public  highway,  without 
shewing  how  it  became  so,  or  that  it  has  been 
so  time  immemorial.  Asjfitulall  v.  JSroimi,  3 
T.  R.  266. 

It  is  not  necessarv  to  state  any  termini.  Rouse 
V.  Bardin,  1  H.  Bl.*351. 

Jurisdiction  to  Determine.] — The  Court  of 
Chancery  has  no  jurisdiction  to  decide  the  ques- 
tion of  a  public  or  private  right  of  way  upon  a 
motion  in  a  petition  suit.  Pry  or  v.  Pry  or  ^  27 
I/.  T.  257— L.  J. 

b.  Creation  by  Statute. 

A  highway  may  be  created  by  an  act  of  parlia- 
ment.   Sutcliffc  V.  Greenwood^  8  Price,  635, 

Strictness  of  Conditions.] — A  highway  cannot 
be  created  by  statute  unless  the  provisions  of  the 
statute  creating  it  are  strictly  followed.     Cuhitt 
V.  Maxie,  8  L.  R.,  C.  P.  704  ;  42  L.  J.,  C.  P.  278 
29  L.  T.  244 ;  21  W.  R.  789. 

Bead  Formed  and  Completed,  what  is.] 

— By  the  General  Inclosure  Act  (41  Geo.  3,c.  109), 
ss.  8  and  9,  the  commissioner,  before  making  the 
allotments  of  the  land  to  be  inclosed,  was  to  set 
out  such  roads  as  he  should  judge  necessary,  and 
to  appoint  a  surveyor  to  form  and  complete  the 
same,  and  until  so  formed  and  completed  the 
parish  was  not  to  be  bound  to  repair  such  roads, 
but  after  that  time  they  were  to  be  for  ever  after 
kept  in  repair  by  the  parish.  An  inclosure  com- 
missioner appointed  to  act  under  a  local  act,  sub- 
ject to  the  provisions  of  41  Geo.  3,  c.  109,  duly  set 
out  a  road  which  he  described  in  his  award  made 
in  1808,  but  although  such  road  was  staked  out 


on  the  ground  and  fenced  off,  it  was  neyer 
formed  and  completed  as  required  by  41  Geo. 
3,  c.  109,  nor  was  it  ever  used  by  the  public ; — 
Held,  that  as  the  requirements  of  the  statute 
had  not  been  complied  with,  the  road  was  not 
a  highway  created  by  statute,  and  as  there  had 
been  no  user  by  the  public,  it  was  not  otherwise 
a  highway.    Ih, 

When  Completion  a  Condition  Precedent.] — 

A  local  turnpike  act  recited,  ^^  that  the  making 
and  maintaining  a  new  road  from  Leeds  to  join 
the  Wakefield  and  Halifax  turnpike  road,  at  a 
certain  point,  and  several  branch^roads  (therein 
also  described)  from  out  of  the  main  turnpike 
road,  would  be  an  advantage  to  the  inhabitants  of 
Leeds  and  Halifax,  and  to  the  public  in  general ; " 
and  it  authorized  the  making  of  the  said  several 
roads,  and  enacted,  *'  that  the  new  roads  should 
not  be  respectively  open  to  the  public,  or  become 
public  roads  until  two  justicesshould  have  certified 
that  the  roads  respectively,  and  the  works  thereon 
respectively,  were  completely  made,  and  fit  to  be 
travelled  upon,  throughout  the  whole  length  of 
such  roads  respectively."  Semble,  per  Littledale 
and  Taunton,  JJ.,  that  the  making  of  all  the 
branch  roads  was  not  a  condition  precedent  to  the 
main  road  becoming  a  public  road.  Rex  v.  York' 
shire,  W.  R.  {Justices'),  5  B.  &  A.  1003*.  See 
also  infra,  sub  tit.  Repaibs. 

Bights  Besenred  by  Owner.] — The  provisions 
of  the  Highway  and  Metropolitan  Local  Manage- 
ment Acts,  so  far  as  they  apply  to  roads  and 
streets,  are  subordinate  to  the  paramount  rights 
reserved  by  the  owner.  Si.  Mary,  H'ewington, 
(  Vestry)  v.  Jacobs,  7  L.  R.,  Q.  B.  47  ;  41  L.  J., 
M.  C.  72  ;  25  L.  T.  800  ;  20  W.  R.  249. 

0.  Dedication. 

By  the  Crown.]— The  crown,  if  owner  of  the 
soil,  may  dedicate  it  to  the  public.  Reg.  \. 
East  Mark  Tything,  11  Q.  B.  877  ;  3  Cox,  C.  C. 
60  ;  17  L.  J.,  Q.  B.  877  ;  12  Jur.  332. 

Eridence  of  Intention — 6enerally.]-r-To  con- 
stitute a  dedication  of  a  way  to  the  public  by 
an  owner  of  the  soil,  there  must  be  an  inten- 
tion so  to  dedicate,  of  which  the  user  by  the 
public  is  evidence,  subject  to  be  rebutted  by  con- 
trary evidence.  Poole  V.  Huskinson,  11  M.  &  W. 
827. 

If  a  road  has  been  used  by  the  public  for  a 
great  number  of  years,  a  dedication  by  the  owner 
of  the  soil  may  be  presumed ;  and  it  is  not 
material  to  inquire  who  the  owner  was,  or 
whether  he  intended  to  dedicate  the  road  to 
the  public.  Reg.  v.  East  Mark  2)/tJting,  II  Q. 
B.  877  ;  3  Cox,  C.  C.  60  ;  17  L.  J.,  Q.  B.  877  ;  12 
Jur.  332. 

Public  user  of  a  road  for  some  time  is  sufficient 
prim&  facie  evidence  of  a  dedication  to  the 
public,  and  it  is  not  necessary  to  shew  by  whom 
the  dedication  was  made.  Reg.  v.  Pttrie,  4  El. 
&  Bl.  737  ;  24  L.  J.,  Q.  B.  167  ;  1  Jur.,  N.  S.  752. 

A  user  of  a  road  for  eighteen  months,  accom- 
panied with  a  declaration  of  an  intention  to 
devote  it  to  the  public,  may  be  sufficient  evidence 
of  a  dedication.  North  London  Railway  Com^ 
pany  y.  St.  Mary  (^Vestry),  Islington,  27  L, 
T.  672  ;  21  W.  R.  226. 

A  road  led  from  a  highway  to  the  gates  of  a 
park ;  through  the  park   was  a  bridleway,  tcr- 
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minatingat  another  highway,  but  carriages  could 
not  go  through  the  park  without  permission,  the 
gates  being  occasionally  locked.  The  parish  had 
repaired  the  road  from  time  immemorial,  taking 
stones  from  the  park  for  that  purpose,  but  there 
had  not  been  any  user  except  for  the  purpose  of 
seeking  admission  to  the  park  : — Held,  that  the 
evidence  did  not  shew  a  sufficient  dedication  to 
the  public  and  user  by  them,  and  the  road  was 
not  a  public  highway.  Ileg.  v.  ffawJthurst,  7  L. 
T.  268;  11  W.  R.  9. 

A  public  footway  over  crown  land  was  extin- 
guished by  an  inclosure  act,  but  for  twenty  years 
.  after  the  inclosure  the  public  continued  to  use 
the  way  : — Held,  that  this  was  not  evidence  of  a 
dedication  to  the  public,  as  it  did  not  appear  to 
have  been  with  the  knowledge  of  the  crown. 
Harper  v.  Charlesworth,  4  B.  &  C.  574  ;  6  D.  & 
R.  572. 


When  Land  in  the  Hands  of  Lessees.] 


— If  the  land  has  been  out  on  lease,  the  acqui 
cscence  of  the  tenant  will  not  bind  the  landlord, 
without  evidence  of  his  knowledge  sufficient  to 
presume  a  grant  from  him.  Rugby  Charity  v. 
JJerrytoeatJieTj  11  East,  376,  n. 

If  a  way  has  been  used  by  the  public  for  a 
great  number  of  years  over  a  close  in  the  hands 
of  a  succession  of  tenants,  the  privity  of  the 
landlord  and  a  dedication  may  be  presumed, 
although  he  was  never  in  the  actual  possession  of 
the  close  himself,  and  he  is  proved  not  to  have 
been  near  the  spot.    Ilex  v.  JBaji;  4  Camp.  16. 

Where  a  way  has  been  used  by  the  public  for 
a  great  number  of  years  over  a  close,  leading 
only  to  the  houses  of  lessees,  there  being  no 
thoroughfare,  the  privity  of  the  landlord,  and 
a  dedication  by  him  to  the  public,  are  essential 
to  constitute  it  a  public  highway  ;  and  evidence 
that  the  locus  in  quo  has  been  paved  and  lighted 
for  the  like  number  of  years,  under  an  act  of 
parliament,  in  which  it  is  enumerated  amongst 
the  public  streets,  within  the  scope  of  the  statute, 
not  prejudice  the  rights  of  the  owner  of  the  fee. 
Wood  V.  Veal,  1  D.  &  R.  20  ;  5  B.  &  A.  464. 

In  order  to  prove  that  a  way  was  public, 
evidence  was  given  of  user  extending  over  nearly 
seventy  years  ;  but  during  the  whole  period  the 
land  had  been  on  lease.  The  judge  told  the  jury 
that  they  were  at  liberty,  if  they  thought  pro- 
per, to  presume  a  dedication  of  the  way  to  the 
public  by  the  defendant  or  his  ancestor,  an- 
terior to  the  land  being  leased  : — Held,  a  proper 
direction.  Wi7iterbotton  v.  Derby  {EarV),  2  L. 
R.,  Ex.  316  ;  36  L.  J.,  Ex.  194  ;  16  L.  T.  771  ; 
16  W.  R.  15. 


Streets  and  Beads — ^Within  18  ft  19  Vict. 

c.  120,  8.  88.] — A  vestry  proposed  to  erect  a 
public  urinal  in  a  mews,  not  a  thoroughfare,  the 
freehold  of  which  was  in  the  plaintiffs  as 
trustees.  The  mews  had  for  seventy  years  or 
more  been  open  to  the  public  at  all  times ;  no 
barrier  had  ever  been  put  across  the  entrance. 
The  mews  had  been  lighted,  cleansed,  and  paved 
by  the  vestry.  The  land  adjoining  the  mews 
was  in  lease  during  the  whole  period.  The 
lessees  had  applied  to  the  vestry  for  leave  to 
interfere  with  the  soil  of  the  mews,  but  such 
applications  were  made  without  the  knowledge 
or  the  trustees  : — Held,  that  the  soil  of  the  mews 
had  been  dedicated  to  the  public,  and  it  was 
"  a  street,"  being  a  highway  within  the  meaning 
of  18  &  19  Vict.  c.  120,  s.  88.     Vernon  v.  St. 


James's  Vestry,  49  L.  J.,  Ch.  130 ;  42  L.  T.  82. 
Sec  also  per  Lush,  L.  J.,  16  Ch.  D.  449  ;  60  L.  J., 
Ch.  81  ;  44  L.  T.  229  ;  29  W.  R.  222— C  A. 

The  actual  site  of  the  urinal  had  up  to  1858 
been  occupied  by  a  dung-pit,  used  by  the  tenant 
of  stables  adjoining  the  mews.  About  that  year 
it  was  filled  up : — Held,  that  Uie  site  of  the 
dung-pit  had  been  abandoned,  and  dedicated 
to  the  public  with  the  rest  of  the  mews.    lb. 

Setting  out  Propoeed  Bead.] — H.,  a  les- 


see for  a  term  of  seventy-five  years  of  a  plot  of 
building  land,  laid  out,  in  1865,  a  proposed  road 
across  part  of  the  land,  and  built  six  houses  on 
one  side  of  it,  but  subsequently  abandoned  her 
intention  of  making  the  road,  and,  in  1874,  de- 
mised the  remainder  of  the  land,  including  the 
site  of  the  abandoned  road,  for  use  as  a  timber- 
yard.  The  public  had  occasionally  used  the  road 
from  1865  up  to  1880,  when  the  urban  authority 
required  H.,  as  the  owner  of  the  houses,  to  sewer, 
flag,  and  pave  the  same,  and  on  the  lessee  de- 
clining the  urban  authority  executed  the  works  : 
—Held,  that  the  mere  setting  out  of  a  road  was 
not  sucl)  an  act  that  the  person  who  did  it,  and 
allowed  the  public  to  traverse  and  use  the  road, 
was  to  be  taken  to  have  dedicated  the  same  to 
the  public ;  and  that  the  urban  authority  had 
no  right  to  cast  upon  the  lessee  the  whole  ex- 
pense of  sewering  and  paving  the  road.  II&ll  v. 
Bootle  CCWjwrathtOj  44  L,  T.  873;  29  W.  R. 
862. 


Continuation  by  a  Lessee — Jurisdiction.] 


— Two  owners  of  freehold  property,  by  agree- 
ment in  1808,  undertook,  after  a  part  should 
have  been  let  on  building  leases,  to  demise  the 
remainder  to  trustees  for  C.  for  sixty-one  years, 
upon  trust  to  lease  upon  the  like  plan  as  should 
have  been  adopted  with  respect  to  the  other 
part,  or  as  C.  should  think  fit.  In  pursuance  of 
the  agreement,  a  lease  was  granted  in  1813  to 
C.'s  trustees,  the  lease  reciting  the  agreement, 
and  shewing  by  a  plan  the  manner  in  which  the 
other  part  of  the  property  had  been  dealt  with. 
Upon  this  plan  there  appeared  a  street,  part  of 
the  land  comprised  in  the  lease  adjoining  one 
end  of  it.  C.  and  his  trustees  leased  this  land  for 
building  purposes  for  the  whole  term,  less  ten 
days,  to  D.,  who  erected  houses  to  continue  the 
street.  The  street  was  used  by  the  public  for  up- 
wards of  twenty  yeara : — Held,  that  there  had 
been  a  direction  by  the  freeholders  to  continue 
the  street,  and  that  it  had  become  a  public  road. 
Pryor  v.  Pryoi%  26  L.  T.  758.  Held,  on  appeal, 
without  going  into  the  merits,  that  the  court 
had  no  jurisdiction.    27  L.  T.  257. 


Agreement  in  Expired  Lease.] — In  1850, 


the  owner  in  fee  of  a  plot  of  land  near  a 
town  demised  the  coals  under  it  for  six  years, 
to  K.,  the  owner  of  the  adjoining  land ;  and 
in  the  lease  was  an  agreement  that  a  street, 
to  be  called  Union  Street,  should  within  five 
years  be  made  across  the  land  under  which  the 
coal  lay  and  K.'s  land  ;  that  a  sewer  should  be 
made  under  such  road ;  that  the  lessor  and 
lessee  should,  at  their  own  cost,  construct  and 
repair  so  mux;h  of  the  road  and  sewer  as  should 
extend  along  their  respective  lands  ;  and  that 
the  road  should  be  used  as  a  public  road 
for  ever  thereafter,  and  should  be  maintained 
by  each  of  the  parties,  until  it  should  be  adopted 
by  the  surveyor  of  highways.    The  rOad  and 
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sewer  were  never  made,  and  there  was  no 
dedication  of  a  highway  to  the  public  by  notice 
under  the  Highway  Act.  A  brickfield,  and 
afterwards  (in  1851)  a  colliery,  were  opened 
on  K.'s  land,  and  gaps  were  opened  through 
which  access  was  obtained  to  the  premises  for 
carts  and  foot-passengers.  In  1869  ix)sts  and 
chains  were  placed  across  one  of  the  openings, 
but  after  a  few  months  the  chains  were  remov^. 
In  1870  K.'s  land  was  sold,  and  in  1871  conveyed 
to  the  plaintiff  in  fee,  and  in  1872  the  Local 
Board  of  Health  called  upon  him  to  sewer  and 
pave  the  alleged  street  under  the  Public  Health 
Act,  1848  : — Held,  that  the  agreement  in  the 
expired  lease  had  been  abandoned  and  could  not 
be  enforced ;  and  that  it  did  not  amount  to  a 
dedication  of  a  way  to  the  public.  Jlealey 
V.  Batley  (Corporation^  19  L.  R.,  Eq.  375  ;  44 
L.  J.,  Ch.  642. 


Bights  of  Bevenioners.] — ^A  dedication 


of  a  highway  is  not  to  be  presumed  against  a 
reversioner.  Baxter  v.  Taylor ^  1  N.  &  M.  13  ;  4 
B.  &  Ad.  72. 

No  dedication  to  the  public  of  a  right  of  way 
will  be  presumed  to  have  been  made  by  a  re- 
versioner in  fee  of  land  during  the  existence  of 
a  term  of  years  under  a  lease.  Bermondfiey 
CVestry)  v.  Brown,  35  Beav.  226  ;  11  Jur.,  N.  S. 
1031  ;  13  L.  T.  574  ;  14  W.  B.  213. 

Oceaaional  TIser — Effect  of.] — The  occasional 
user  of  a  farm  road  by  strangers,  is  evidence  of  a 
public  rather  than  of  a  private  way,  and  may  be 
evidence  of  a  dedication  to  the  public,  but  must 
be  well  weighed  with  reference  to  all  the  cir- 
cumstances, tending  to  shew  whether  the  owner 
ever  intended  such  a  dedication,  especially  if  it 
leads  to  a  place  of  resort  for  mere  purposes  of 
pleasure.  Mildred  v.  Weaver,  3  F.  &  F.  30  ;  6 
L.  T.  225. 

Over  Copyholdfl.] — ^Where  evidence  of  user  is 
given  in  support  of  a  presumed  dedication  of  a 
public  way  over  copyhold,  it  does  not  lie  on  the 
l)crsons  claiming  such  right  to  shew  that  the 
lord  has  had  possession.  Powers  v.  Batkurgt, 
49  L.  J.,  Ch.  294  ;  42  L.  T.  123  ;  28  W.  R.  390.  | 

Of  a  Sea  Wall.] — There  is  nothing  inconsistent 
with  the  purposes  of  a  sea  or  a  river  wall  or  an 
embankment,  erected  to  protect  neighbouring 
lands,  in  a  right  of  way  along  the  surface ;  and 
the  same  evidence  of  user  will  raise  a  presump- 
tion of  dedication  by  the  owner  in  the  case  of 
such  an  embankment  as  in  any  other  case  of 
uninterrupted  user  by  the  public.  Greenwich 
Board  of  Works  v.  Maudslay,  5  L.  R.,  Q.  B. 
397  ;  39  L.  J.,  Q.  B.  205  ;  23  L.  T.  121  ;  18 
W.  R.  948. 

Of  Boad  originally  intended  for  Special  Per- 
soni.] — By  their  act  of  incorporation,  the  pro- 
prietors of  the  Surrey  Canal  were  to  ei*ect  and 
maintain  bridges  over  the  canal  where  it  inter- 
sected any  public  highway,  bridleway,  or  foot- 
path, and  for  the  use  of  the  owners  and  occupiers 
of  lands  adjoining  the  canal.  In  1804,  the  com- 
pany erected  a  swivel  bridge  (of  sufficient  dimen- 
sions for  a  carriage  across  the  canal,  at  a  spot 
where  there  had  formerly  been  a  public  way, 
which  at  the  most  was  only  a  bridleway.  This 
bridge  was  originally  intended  for  the  exclusive 
accommodation  (as  a  carriage-way)  of  the  tenants 


'  of  an  estate  adjoining  called  the  Rolls  Estate, 
The  neighbourhood  having  become  populous, 
and  a  church  having  been  built  near  the  bridge, 
the  public,  from  1822  to  1832,  used  it  as  a 
carriage-way.  In  1832,  the  company  for  the 
first  time  imposed  a  toll  upon  all  carriages  tra- 
versing the  bridge,  except  those  belonging  to 
the  tenants  of  the  Rolls  Estate ;  and  in  1840 
they  removed  the  old  swivel  bridge,  and  erected 
a  stone  bridge  in  the  place  of  it.  In  an  action 
against  the  defendant  for  passing  over  the  bridge 
without  paying  toll,  the  judge  told  the  jury,  that, 
supposing  the  bridge  to  have  been  originally 
erected  for  the  exclusive  accommodation  of  the 
tenants  of  the  Rolls  Estate,  still  if,  by  the  acts  of 
the  company,  an  idea  grew  up  in  the  minds  of  the 
public  that  the  company  had  dedicated  the  way  to 
the  public  use,  they  might  find  such  dedication  : 
— Held,  that  this  was  not  a  misdirection  ;  and 
that  the  evidence  warranted  the  jury  in  finding 
a  dedication.  Suii'ey  Canal  Company  v.  Hallj 
1  Scott,  N.  R.  264  ;  1  M.  &  G.  392. 

Held,  also,  that  there  was  nothing  in  the  con- 
stitution of  the  company,  or  in  their  pnyerty, 
to  prevent  them  from  dedicating  the  bridge  to 
the  public.    Ih. 

Where  a  road  was  set  out  by  commissioners 
under  a  local  act,  and  certain  persons  only  were 
entitled  to  use  it,  but  in  fact  it  had  been  used  by 
the  public  for  many  years  : — Held,  that  this  was 
not  sufiicient  evidence  of  a  dedication  to  the 
public.    Rex  v.  St,  Benedict,  4  B.  &  A.  447. 

Of  Vague  Tracks.] — The  mere  use  by  people 
of  tracks  in  a  wood,  where  they  were  free  to 
wander  as  they  pleased,  is  not  necessarily  enough 
to  shew  a  dedication  of  such  tracks  to  the  public 
as  public  footways.  CJtapman  v,  Cripps,  2  F. 
&  F.  864. 

Evidence  that  in  a  place  of  resort  for  pleasure, 
as  a  wood,  or  the  like,  people  have  gone  wher- 
ever they  pleased,  there  being  no  definite  track- 
way in  any  particular  direction,  but  merely 
transitory  tracks,  and  varying  every  season,  and 
never  shewn  to  be  repaired,  is  not  evidence  of 
either  a  public  highway  or  a  public  right  of 
resort  for  air  and  exercise,  or  a  prescriptive 
right  of  way.   Schwinge  v.  Dowell,  2  F.  &  F.  845. 

Limited  Dedication— What  Allowed.]— There 
may  be  a  dedication  of  a  way  to  the  public  for 
a  limited  purpose,  as  for  a  footway  ;  but  there 
cannot  be  a  dedication  to  a  limited  part  of  the 
public,  as  to  a  parish  ;  and  such  a  partial  dedi> 
cation  is  simply  void.  Poole  v.  Ilvshinson,  11 
M.  &  W.  827. 

There  can  be  no  dedication  of  a  way  to  the 
public  for  a  limited  time  ;  if  dedicated  at  all,  it 
must  be  dedicated  in  perpetuity.  Neither  can  the 
public  by  non-user  release  their  rights,  Batces 
V.  Hawkins,  8  C,  B.,  N.  S.  848  ;  29  L.  J.,  C.  P. 
343  ;  7  Jur.,  N.  S.  262  ;  4  L.  T.  288. 

Evidence   of  Mere  Lieence.] — Where  a 


landowner  suffered  the  public  to  use  for  several 
years  a  road  for  all  purposes,  except  that  of 
carrying  coals : — Held,  that  this  was  either  a 
limited  dedication  to  the  public,  or  no  dedication 
at  all,  but  only  a  licence ;  and  that  a  person 
carrying  coals  along  the  road  after  notice  not  to 
do  so,  was  a  trespasser.  Stafford  {Jfarquit)  v. 
Coyney,  7  B.  &  C.  257. 

A  road  had  been  used  by  the  public  for  about 
thirty  years,  but  it    appeared    that   in    1814, 
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twenty-two  years  before  the  action,  an  agreement 
was  made  by  the  owner  on  one  side,  and  a  com- 
pany and  the  surveyor  of  highways  of  the  ham< 
let  and  others  on  the  other  side,  by  which  the 
owner  agreed  to  let  them  use  the  road  on  the 
company  paying  five  shillings  a  year,  and  finding 
cinders,  and  the  hamlet  loading  and  spreading 
them  : — Held,  that  although  the  evidence  of  user 
per  se  would  shew  a  dedication  by  the  owner  of 
the  soil,  it  was  explained  by  the  agreement 
which  only  amounted  to  a  licence  to  use  the  road 
while  the  conditions  in  it  should  be  observed. 
Barraelough  v.  Johmon^  3  N.  &  P.  233  ;  8  A. 
&  E.  99  ;  1  W.,  W.  &  H.  162  ;  2  Jur.  839. 


Dedication  of  Street — Kotice  of— Negleet 


of  Duty  by  Snrveyor.]— Under  5  &  6  Will.  4, 
c.  50,  B.  23,  when  a  person  is  about  to  dedicate 
a  new  road  to  the  public,  and  seeks  to  make 
it  repairable  by  the  parish,  and  gives  notice 
to  the  surveyor  that  at  the  end  of  three  months 
it  will  be  dedicated,  it  is  the  duty  of  the  sur- 
veyor to  call  a  vestry  meeting  of  the  inhabi- 
tants, i^nd  if  such  meeting  decides  that  the  road 
is  not  of  sufficient  utility  to  justify  its  being  kept 
in  repair,  it  is  his  further  duty  to  summon  the 
party  proposing  to  dedicate  before  the  justices 
at  the  next  special  sessions  for  highways,  who 
are  to  decide  on  the  question  of  the  utility  of  the 
road  ;  but  if  the  surveyor  omits  to  summon  the 
party,  at  the  next  special  sessions  after  such 
vestry  meeting,  the  parish  is  not  liable  to  repair 
the  road,  and  a  mandamus  will  not  lie  to  the 
justices,  after  the  three  months  mentioned  in  the 
notice  have  expired,  to  view  and  certify  that  the 
road  has  been  substantially  made.  Reg,  v.  Nor- 
folk (^Jnstices),  44  L.  J.,  M.  C.  45  ;  31  L.  T.  585  ; 
23  W.  R.  165. 

Held,  also,  that  the  neglect  of  the  surveyor  to 
call  a  meeting  did  not  enable  the  landowner  to 
dedicate  the  highway  to  the  parish,  and  the  ac- 
ceptance by  the  vestry  was  a  condition  precedent 
to  dedication.    Ih, 


Effect  of  Public  Health  Act.]— In  1798, 


by  a  local  act,  trustees  were  appointed  to  repair, 
&c.,  the  streets  of  a  township,  and  to  levy  rates  on 
the  inhabitants,  who  on  paying  them  were  to  be 
exempt  from  all  other  charges,  for  paving,  &c. 
In  1816,  A.  laid  out  a  street  on  his  land,  which 
in  1819  became  dedicated  to  the  public.  In  1823, 
by  another  local  act,  the  former  act  was  repealed, 
and  trustees  were  appointed  for  similar  purposes, 
and  it  was  provided  that  all  persons  should  be 
exonerated  from  statute  duty  and  compositions 
and  all  liability  for  highway  repairs,  that  sur- 
veyors should  be  appointed  to  be  in  the  position 
of  surveyors  of  highways,  all  costs  to  be  paid  by 
the  trustees  out  of  rates,  and  when  any  new 
streets  were  properly  paved,  &c.,  on  application 
by  the  owners  of  adjoining  houses,  to  declare 
them  public,  they  were  to  be  public  and  repaired 
by  the  trustees,  and  where  any  streets  set  out  on 
private  property  had  been  opened  and  used  for 
three  years,  on  application  to  cause  them  to  be 
paved,  &c.,  they  should  be  deemed  public.  In 
1851,  the  Public  Health  Act,  1848,  was  applied 
to  the  township,  and  the  local  acts  repealed  ; 
and  the  local  board  having  paved  the  street  before 
mentioned,  called  on  A.  to  contribute  as  an  adjoin- 
ing owner,  under  s.  69  of  the  last-mentioned  act, 
which  excepts  highways  defined  by  15  &  16  Vict, 
c.  42,  s.  13,  to  be  repairable  by  the  inhabitants  at 
large.    Bates  had  been  paid  in  respect  of  the  pre- 


mises under  the  local  acts,  but  the  street  had  never 
been  paved,  &c.,  never  been  dedicated  under  5 
&  6  Will.  4,  c.  50,  and  no  steps  taken  by  the 
trustees  or  the  local  board  to  make  it  public: — 
Held,  that  the  first  local  act  did  not  prevent  a 
dedication  to  the  public,  that  the  second  only 
applied  to  streets  then  in  course  of  construction 
or  afterwards  constructed,  and  that  therefore  the 
street  was  a  highway  within  the  exception  in 
s.  69  of  the  Public  Health  Act,  1848,  and  A.  not 
liable.  Hirst  v.  Halifax  Local  Board,  6  L.  R., 
Q.  B.  181  ;  40  L.  J.,  M.  C.  43  ;  25  L.  T.  28;  19 
W.  R.  279. 


Evidence  of.] — If  the  owners  of  land 


suffer  the  public  to  have  the  free  passage  of 
a  street  in  London,  though  not  a  thoroughfare, 
for  eight  yeara  without  any  impediment,  it  is 
sufficient  to  presume  a  general  dedication  of  it 
to  the  public.  Rugby  Charity  v.  Merry wcatliery 
11  East,  376,  n. 

The  plaintiff  erected  a  street,  leading  out  of  a 
highway  across  his  own  close,  and  terminating  at 
the  edge  of  the  defendant's  adjoining  close,  which 
was  separated  from  the  end  of  the  street  by  the 
defendant's  fence  for  twenty-one  years,  during 
nineteen  of  which  the  houses  were  completed, 
and  the  street  publicly  watched,  cleans^,  and 
lighted: — Held,  that  this  street  was  not  so 
dedicated  to  the  public,  that  the  defendant 
pulling  down  his  wall  might  enter  it  at  the  end 
adjoining  to  his  land,  and  use  it  as  a  highway. 
Woody er  v.  Haddeyi^  5  Taunt.  125. 

Ely  Place,  part  of  the  liberty  of  Saffron  Hill, 
Hatton  Garden,  and  Ely  Rents,  is  private  pro- 
perty ;  and,  though  it  is  generally  open  to  the 
public  during  the  day,  has  never  been  dedicated 
to  the  public.  Paul  v.  JormSj  1  G.  &  D.  316  ;  1 
Q.  B.  832. 

If  a  passage  leading  from  one  part  to  another 
ot.a  public  street  (though  by  a  very  circuitous 
route),  made  originally  for  private  convenience, 
has  been  open  to  all  the  world  for  a  great  num- 
ber of  years,  without  any  bar  or  chain  across  it, 
and  without  any  person  meeting  with  interrup- 
tion, it  is  to  be  considered  as  dedicated  to  the 
public,  and  it  becomes  a  highway,  to  obstruct 
which  is  an  indictable  offence.  Rex  v.  Lloyd, 
1  Camp.  260. 

Effect  of  Eepairing.] — The  defendant,  to  prove 
a  public  right  of  way  over  the  plaintiff's  land, 
shewed  acts  of  repair  done  in  a  certain  year  by 
C,  the  township  surveyor.  The  plaintiff  offered 
to  prove  in  answer  an  agreement  made  in  that 
yeiar,  between  C,  and  the  steward  of  the  plaintiff's 
predecessor,  that  C,  in  consideration  of  repay- 
ment by  the  steward,  should  repair  a  road  wnich 
according  to  the  plaintiff's  case  was  the  road  now 
in  question.  The  defendant's  counsel  objected, 
because  it  did  not  appear  that  the  steward 
had  authority  to  make  such  agreement.  The 
judge  received  the  evidence,  and  the  plaintiff  had 
a  verdict.  On  motion  for  a  new  trial  the  former 
objection  was  renewed,  and  it  was  urged  also  that 
the  evidence,  when  given,  did  not  shew  that  the 
road  to  which  the  agreement  related  was  the 
same  as  the  one  now  in  question  : — Held,  first, 
that  (assuming  the  roads  to  be  identified)  the 
agreement,  even  if  the  steward  had  no  sufficient 
authority,  was  evidence  to  explain  the  feet  of  re- 
pair, and  was  properly  admitted.  Ferrand  v. 
Millman,  7  Q.  B.  730. 

Held,  secondly,  that  if  the  evidence  failed  to 
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identify  the  roads,  the  objection  should  hare  been 
made  when  the  defect  appeared,  and  that  the 
point  could  not  now  be  raised.    Jh. 

Acts  to  Prevent  Dedication.] — If  a  person 
opens  his  land  so  that  the  public  pass  over  it  con- 
tinually, they  would,  after  the  user  of  a  very  few 
years,  be  entitled  to  pass  over  it  and  use  it  as  a 
way ;  and  if  the  person  does  not  mean  to  dedi- 
cate it  as  a  way,  but  only  to  give  a  licence,  he 
should  do  some  act  to  shew  that  he  gives  a 
licence  only.  The  common  course  is  to  shut  it  up 
one  day  in  the  year.  British  Jfuseum  (^Trustees) 
V.  Flnnift,  5  C.  &  P.  460. 

The  erection  of  a  bar,  although  it  may  have 
been  knocked  down,  rebuts  the  pi*esumption  of  a 
dedication  to  the  public.  Jioberts  v.  KarVy  1 
Camp.  262. 

A  gate  being  kept  across  a  way  is  not  conclusive 
that  it  is  not  a  public  way,  as  the  way  may  have 
been  granted  to  the  public,  with  a  reservation  of 
the  right  of  keeping  a  gate  across  it,  to  prevent 
cattle  strajring.  Daries  v.  Stephens,  7  C.  &  P. 
570  ;  S.  P.,  Ilex  v.  Bli^,  1  Jur.  960. 

Occupation  Boadi.] — Occupation  roads  laid  out 
through  an  estate  for  the  use  and  convenience  of 
the  inhabitants  are  not  thereby  dedicated  to  the 
public.  Selhy  v.  Crystal  Palace  District  Gas 
Company,  31  L.  J.,  Ch.  595  ;  30  Beav.  606.  • 

There  may  be  both  an  occupation-way  and  a 
public  highway  over  the  same  road,  for  it  does 
not,  on  becoming  a  highway,  cease  to  be  an  occu- 
pation way.  Per  Lord  Denman,  C.  J.,  at  nisi 
prius.  JSrownlifw  v.  Tomlifison,  1  M.  &  G.  484  ; 
1  Scott,  N.  R.  428. 

Deviation  from  Ancient  Path — Dedication  of 
Hew  Way— Evidence  of.] — The  right  of  devia- 
tion is  not  an  inseparable  incident  to  the  grant 
of  a  highway,  and  is  not  to  be  presumed  in  the 
absence  of  evidence,  shewing  that  it  has  been 
either  granted  by  the  owner  of  the  soil  or  en- 
joyed from  time  immemorial.  Arnold  v.  Ilol- 
brook,  8  L.  R.,  Q.  B.  96  ;  42  L.  J.,  Q.  B.  80  ;  28 
L.  T.  23  ;  21  W.  R.  330. 

A  passer-by  is  not  entitled  to  remove  hurdles 
standing  on  land  immediately  adjoining  a  high- 
way, on  the  ground  that  they  may  be  at  night 
dangerous  to  the  public.    lb. 

The  plaintiff  was  the  occupier  of  an  arable 
field,  across  which  was  a  public  footpath,  but  he 
and  his  predecessors  had  the  right  to  plough  up 
the  footpath  when  ploughing  the  field.  The  public, 
when  the  way  was  muddy,  having  deviated  on 
to  the  plaintiff's  field,  he,  to  prevent  them  from 
straying  from  the  line  of  footpath,  placed  hurdles 
on  the  sides  of  it,  some  of  which  were  thrown 
down  by  the  defendant : — Held,  that  the  foot- 
path having  been  dedicated  to  the  public,  with  a 
reservation  of  the  right  to  plough  it  up,  on  its 
becoming  impassable  after  being  ploughed  up 
the  public  had  no  right,  in  the  absence  of  evi- 
dence of  such  a  prescriptive  right,  to  pass  over 
the  Jidjoining  parts  of  the  plaintiff's  field  ;  and 
that  the  defendant  was  liable  in  an  action  of 
trespass.     lb. 

An  ancient  highway  over  a  common  or  a  down, 
was  without  authority  or  interference  from  the 
owner  of  the  soil,  diverted  by  an  adjoining  pro- 
prietor, who  substituted  for  it  a  new  road  which 
was  used  by  the  public  for  more  than  twenty 
years.  After  the  lapse  of  that  period,  the  original 
road  was  re-opened  to  the  public,  and  the  owner 


of  the  soil,  over  which  the  substituted  road  passed, 
built  a  wall  and  planted  trees  across  it.  In 
an  action  against  a  party  for  pulling  down 
the  wall  and  cutting  down  the  trees  : — Held, 
that  these  facts  afforded  no  evidence  of  a  dedica- 
tion of  the  road  to  the  public,  the  public  user 
being  referable  to  the  right  of  the  public  to  deviate 
on  to  the  adjoining  land,  whenever  the  owner  of 
the  soil  illegally  stops  a  highway,  or  suffers  it  to 
become  founderous.  Batoes  v.  HatcJtins,  8  C.  B., 
N.  S.  848  ;  29  L.  J.,  C.  P.  343  ;  7  Jur.,  N.  S.  262 ; 
4  L.  T.  288. 

If  there  is  an  old  way  near  to  a  person's  land, 
and,  by  the  fences  decaying,  the  public  come  on 
the  land,  that  is  no  dedication  of  the  land  as  a 
way,  British  Jfusefim  (^Hbncstees)  v.  Pinnis,  5 
C.  &  P.  460. 

In  an  action  for  an  injury  to  the  wife  of 
the  plaintiff  through  the  negligence  of  the  de- 
fendant, in  leaving  an  open  vault  or  cellar  iin- 
fenced,  whereby  she  fell  in,  and  was  injured, 
the  evidence  was  that  persons  were  in  the  habit 
of  going  across  the  spot  where  the  vault  was, 
for  the  purpose  of  making  a  short  cut  from  a 
street  to  the  main  road,  by  avoiding  an  angle ;  but 
that  the  owner  of  the  premises,  as  often  as  he  saw 
them,  turned  them  back  : — Held,  no  evidence  of  a 
public  way.    Stone  v.  Jackson,  16  C.  B.  199. 

Bighti  of  Owner.] — The  owner  who  dedicates 
to  public  use  as  a  highway  a  portion  of  his  land, 
parts  with  no  other  right  than  a  right  of  passage 
and  may  exercise  all  other  rights  of  ownership 
consistent  with  such  dedication  ;  and  the  appro- 
priation, made  to  and  adopted  by  the  public  of 
a  part  of  the  street  to  one  kind  of  passage  and 
another  part  to  another,  does  not  deprive  him 
of  any  rights  as  owner  of  the  land  which  are  not 
inconsistent  with  the  right  of  passage  by  the 
public.  St,  Mary,  Ketoington  (  Vestry")  v.  Jacobs, 
7  L.  R.,  Q.  B.  47 :  41  L.  J.,  M.  C.  72 ;  25  L.  T. 
800 ;  20  W.  R.  249. 

The  provisions  of  the  Highway  and  Metro- 
polis Local  Management  Acts,  so  far  as  they 
apply  to  roads  and  streets,  are  subordinate  to 
the  paramount  rights  reserved  by  the  owner.  lb. 

Therefore,  when  on  a  summons  under  5  &  6 
Will.  4,  c.  50,  s.  72,  it  appeared  that  the  owner 
of  premises  adjoining  a  public  street  had  caused 
heavily-laden  waggons  to  be  dragged  to  and  from 
his  premises  across  the  footway,  and  had  thereby 
injured  it,  the  magistrate  having  found  that  such 
user  was  necessary  to  the  reasonable  enjoyment 
of  the  freehold  premises,  and  was  not  inconsis- 
tent with  the  general  welfare  : — Held,  that  the 
summons  was  properly  dismissed.    lb. 

Bight  to  Plough  up  a  Path.]-— There 


may,  in  law,  be  a  dedication  to  the  public  of  a 
right  of  way,  subject  to  the  right  of  the  owner 
of  the  soil  to  plough  it  up  in  due  course  of  hus- 
bandry, and  to  destroy  all  trace  of  it  for  the 
time.  Mercery.  Woodgate,  5  L.  R.,  Q.  B.  26  ;  39 
L.  J.,  M.  C.  21 ;  21  L.  T.  458  ;  18  W.  R.  116. 

As  far  as  living  memory  went,  the  occupier 
for  the  time  being  of  a  field  over  which  a  foot- 
path crossed,  had  l^n  in  the  habit,  in  due  course 
of  farming,  of  ploughing  up  the  whole  field,  and 
so  destroying  the  footpath.  There  was  no  evi- 
dence of  the  existence  of  the  footpath  before 
living  memory : — Held,  that  the  inference  to  be 
drawn  was,  that  the  owner  had  originally  dedi- 
cated the  right  of  way  to  the  public,  subject  to 
this  right  of  periodically  ploughing  it  up.    Z&. 
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A  footway  across  a  field  bad  from  time  imme- 
morial at  all  times  of  the  year  been  used  by  all 
persons^  as  of  right,  bat  the  occupier  of  the  field 
and  his  predecessors  had  lUso  from  time  imme- 
morial ploughed  up  the  footway  in  such  parts  as 
they  thought  fit,  and  in  other  parts  lifted  the 
plough  across  it ; — Held,  that  the  surveyors  of 
highways  were  not  justified  in  repairing  the  way 
with  hard  materials  so  as  to  prevent  it  from  being 
ploughed,  or  the  plough  from  being  lifted  over 
it  so  easily  as  before,  as  it  must  be  presumed  to 
have  been  dedicated  to  the  public  subject  to  the 
inconvenience  of  being  occasionally  ploughed  up. 
Arnold  v.  JBlaker,  6  L.  R.,  Q.  B.  433  j  40  L.  J., 
Q.  B,  185  ;  19  W.  R.  1090— Ex.  Ch. 


Power  of  Magistratei  to  make  Bead  oyer 


Land  held  for  Public  Eeereation.] — Magistrates 
for  a  burgh  held  the  links  from  time  immemorial 
for  the  ii&abltants,  and,  inter  alia,  subject  to  the 
obligation  of  preserving  the  same  for  the  game  of 
golf  and  for  the  rebreation  of  the  inhabitants. 
They  had  from  time  to  time  exercised  powers  of 
administration  and  management  over  the  links. 
The  magistrates  proposed  to  make  a  macadamized 
road  along  the  outside  boundary  of  the  links, 
where  that  boundary  adjoined  certain  feus  let  off 
by  them  in  1820,  which  feus  are  no  longer,  in  point 
of  law,  part  of  the  links.  P.,  an  inhabitant  of 
the  burgh  and  member  of  the  principal  golfing 
dub  there,  and  others,  the  appellants,  sought  to 
restrain  the  magistrates  either  from  making  the 
road  or  from  permitting  any  road  to  be  used  in 
that  place  for  wheel  traffic : — Held,  substantially 
affirming  the  decision  of  the  court  below,  but 
altering  their  interlocutor,  that  the  proposed  road 
would  have  no  substantial  interference  with  the 
obligation  of  golfing,  &c.,  and  that  the  road  might 
be  reconciled  with  its  due  observance ;  but  that 
it  was  inconsistent  with  that  obligation  for  the 
magistrates  to  alienate  any  part  of  the  solum  of 
the  ground  in  question,  or  to  abdicate  their  exist- 
ing powers  of  administration,  either  by  granting 
private  easements  to  particular  individuals,  or, 
having  made  the  road,  to  create  a  public  easement 
by  dedicating  it  to  the  public.  Paterson  v.  St. 
Andrew' 9  (^Provosf),  6  App.  Cas.  833— H.  L.  (Sc), 

Snbjeet  to  Bziiting  Bight*.] — A  highway 
may  be  dedicated  to  the  public,  subject  to  a 
pre-existing  right  of  user  by  the  occupiers  of  ad- 
joining land  for  the  purpose  of  depositing  goods 
thereon.  Morant  v.  Chamberlinf  6  H.  &  K.  541 ; 
30  L.  J.,  Ex.  299. 

Effeet  on  Bent-Charge.] — ^A  rent-charge 

issuing  from  lands  adjoining  certain  roads, 
and  granted  at  a  time  when  the  roads  were 
private  occupation-roads,  in  respect  of  the 
use  of  such  roads,  and  the  use  of  a  sewer 
laid  down  in  one  of  them,  is  not  determined  by 
the  roads  becoming  highways  repairable  by  the 
inhabitants  at  large,  and  the  sewer  becoming 
vested  in  and  discontinued  by  the  local  authority ; 
and  it  matters  not  that  the  grantor  of  the  rent- 
charge  had  covenanted  in  the  grant  to  keep  the 
roads  and  sewers  in  repair.  Merrett  v.  Bridges, 
47  J.  P.  775. 


Allowable  Beierrationi.] — There  can  be 


Where  drainage  commissioners  were  directed 
by  act  of  parliament  to  purchase  lands,  cut 
drains,  and  cleanse  them  when  cut,  by  placing 
the  mud  upon  the  banks : — Held,  that  it  was 
competent  to  them  to  dedicate  such  banks  to  the 
pubUc  as  a  highway,    Z&. 

Dangerous  Obi  tractions.]  —  If  a  high- 
way is  dedicated  to  the  public  with  a  dan- 
gerous obstruction  upon  it,  such  as  would  have 
been  a  nuisance  on  an  ancient  way,  as,  a  flight 
of  steps,  or  a  projecting  flap,  no  action  can 
be  maintained  against  the  person  dedicating 
it  for  an  injury  caused  thereby.  Bobbins 
V.  Jones,  15  C.  B.,  N.  S.  221 ;  33  L,  J.,  C.  P. 
1 ;  10  Jur.,  N.  S.  239 ;  9  L,  T,  523  ;  12  W.  R. 
248. 

An  action  will  not  lie  against  the  owner  of  a 
house  having  a  covered  area  adjoining  a  public 
footway,  which  area  was  in  existence  before  and 
at  the  time  of  the  dedication  of  the  highway,  and 
before  5  &  6  Will.  4,  c.  50,  for  an  injury  to  an 
individual  from  the  giving  way  of  the  covering 
of  the  area  in  consequence  of  the  wear  and  tear 
by  public  user.    lb. 

Where  an  erection  or  an  excavation  exists 
upon  land  which  is  dedicated  to  the  public  as  a 
highway,  the  dedication  must  be  taken  to  be 
made  to  the  public  and  accepted  by  them,  sub- 
ject to  the  inconvenience  or  nsk  arising  from  the 
existing  state  of  things.  IHsher  v.  Browse,  2  B. 
k  S.  770  ;  31  L.  J.,  Q.  B.  212  ;  8  Jur„  N,  S.  1208  ; 
6  L.  T.  711. 

A.  occupied  a  house  adjoining  to  a  public 
street,  with  a  cellar  belonging  to  it.  The  mouth 
of  this  cellar  opened  into  the  footway  of  the 
street  by  a  trapdoor.  During  the  day  this  trap- 
door was  open,  but  at  night  it  was  closed  by 
a  flap,  which  slightly  projected  above  the  foot- 
way, and  had  so  projected  as  long  as  living 
memory  went  back.  B.  coming  along  the  foot- 
way at  night,  stumbled  over  this  flap,  fell, 
and  sustained  injury,  for  which  he  brought  an 
action  against  A. : — Held,  that  the  cellar  flap  had 
existed  as  long  as  the  street,  and  that  the  dedica- 
tion of  the  way  to  the  public  was  with  the  cellar 
flap  in  it,  and,  therefore,  that  A.  was  not  liable, 
as  the  maintenance  of  such  an  ancient  cellar  flap 
was  not  unlawful.    lb. 


no  dedication  to  the  public  of  land  as  a  highway, 
with  the  reservation  of  a  right  of  making  cuts 
through  the  land  for  the  purposes  of  drainage. 
Bex  Y.. Leake,  2  K.  k  M.  595  ;  5  B.  &  Ad.  469. 
VOL.  VII, 


d.  Adoption  by  Pariah. 

Tinder  5  ft  6  Will.  4,  o.  50,  i.  28.]— Section  23  of 
5  &  6  WUl.  4,  c  50  (Highway  Act,  1835),  is  not 
retrospective  in  respect  of  roads  completely 
public  by  dedication  at  the  rime  of  the  passing 
of  the  act ;  it  applies  to  roads  then  made,  and 
in  progress  of  dedication.  Beg,  v.  West  Mark 
(^Tithing),  2  M.  &  Rob.  305. 

The  formalities  necessitated  by  the  said  statute 
before  a  road  dedicated  to  the  public  can  become 
such  a  highway,  do  not  apply  to  a  road  made  by 
trustees  under  a  turnpike  act.  Beg,  v.  Thomas, 
7  El.  &  Bl.  399  ;  3  Jur.,  N.  S.  713. 

Hotioe  for  Bepairs.l — If  a  road  has  been 

dedicated  to  the  public  and  used,  but  the  neces* 
sary  steps  have  not  been  taken  by  notice,  under 
the  above  section,  to  make  It  repairable  by  the 
parish,  it  is  still  a  highway  in  other  respect^  and 
an  action  is  maintainable  for  obstructing  it  to 
the  plaintiffs  damage.  Boberts  v«  Hunt,  15 
Q.  B.  17. 
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Satisfaetion  of  Local  Board.] — A  land- 
owner gave  notice  to  the  local  board  of  his  inten- 
tion to  dedicate  a  road  as  a  highway ;  to  which 
the  board  replied,  that  they  would  not  adopt  the 
road,  as  it  had  not  been  sewered,  leyelled,  &c., 
to  their  satisfaction.  The  landowner,  however, 
obtained  and  enroUed  thd  certificate  of  two 
justices,  and  the  pablic  then  used  the  road, 
which  was  kept  in  repair  by  the  landowner  for 
twelve  mont^;  after  which,  it  being  out  of 
repair,  an  indictment  was  preferred  against  the 
inhabitants: — Held,  that  the  inhabitants  were 
not  liable,  inasmuch  as  the  road  had  not  become 
a  highway  ;  for  that,  assuming  the  above  provi- 
sion to  apply  to  the  case,  the  road  had  not  been 
made  to  the  satis&ction  of  the  local  board,  who 
were  the  surveyors.  Beg,  v«  JOukinfield,  4  B.  & 
S.  158  ;  82  L.  J.,  M.  C.  230. 

Magistrates'  Certiflcato.]— Justices,  after 

a  parish  hi^  resolved  that  a  road  proposed  to  be 
dedicated  to  the  public  was  of  sufficient  utility, 
were  called  upon  to  certify  that  it  was  made  in 
conformity  to  6  «5  6  Will  4,  c.  50,  s.  23.  They 
refused  to  grant  their  certificate,  being  of  opinion 
that  it  was  but  a  part  of  a  road,  which  in  another 
part  was  not  of  the  requisite  width  : — Held,  that 
they  were  right  in  their  decision.  Beg,  v.  Sur^ 
rey  (^Justicei),  3  L.  T.  898. 

— -  Appeal  against  Order  of  Jostiees.] — 
Under  5  &  6  Will.  4,  c.  50,  s.  23,  a  special  ses- 
sions was  held  after  the  vestiy  had  deemed  a 
highway  not  to  be  of  sufficient  utility  to  justify 
its  being  kept  in  repair  at  the  expense  of  the 
parish.  The  justices  made  an  order,  in  confor- 
mity with  the  determination  of  the  vestry,  that 
the  highway  was  not  of  sufficient  utility : — Held, 
that  an  appeal  to  the  quarter  sessions  lay  by  the 
persons  dedicating  the  highway  against  this  order. 
Beg,  V.  Derbyshire  (Jtt^wes),  El.,  Bl.  &  EL  69  ; 
27  L.  J.,  M.  C.  189 ;  4  Jur.,  N.  S.  755. 

At  Common  Law.  J — Where  a  way  has  been 
recognized  as  public  in  an  act  of  parliament,  it 
Is  not  necessary  that  it  should  be  adopted  by  the 
parish  to  m^e  it  a  public  way.  Bex  v.  Lyon,  5 
J),  &  R.  497. 

.  A  road  dedicated  to  and  used  by  the  public 
becomes  a  highway,  which  the  parish  must 
repair,  although  neither  such  dedication  nor 
such  user  has  been  adopted  or  acquiesced  in  by 
the  parish.  Bex  v.  Leulte,  2  N.  &  M.  583  ;  5  B. 
^  Ad.  469. 

Where  a  public  road  has  been  made  such  pur- 
suant to  an  act,  which  was  to  continue  in  force 
for  a  limited  period,  and  the  inhabitants  of  a 
parish  through  which  it  passed  were  thereby 
bound  to  do  statute  duty : — Held,  that  the  per- 
formance of  sudi  duty  was  not  an  adoption  of  the 
road  by  the  parishioners ;  and  that,  at  the  expira- 
tion of  the  act,  they  were  not  bound  by  common 
law  to  repair  such  road.  Bex  v.  Mcllor,  1  B.  & 
Ad.  32. 

By  a  local  act  for  the  better  governing  a 
parish,  it  was  enacted,  that  no  road  which  had 
not  been  repaired  by  the  parish  should  be 
repaired  out  of  the  parochial  funds,  until  such 
ioad  should  have  been  surveyed  by  two  sur- 
veyors, and  certified  by  them  to  have  been  pro- 
perly made  and  drained,  one  of  the  surveyors  to 
be  appointed  by  the  vestry  and  one  by  the  free- 
holder or  his  lessee.  A  road  had  been  set  out  by 
the  proprietors,  for  the  purpose  of  letting  the 


frontage,  5,660  feet,  as  building  ground.  Eight 
houses  had  been  built  and  were  inhabited,  and 
twenty-six  carcases  erected.  The  road  had  been 
formed  and  constructed,  made  and  drained,  and 
used  by  the  public  for  six  months,  and  the  free- 
holder and  his  lessee  had  appointed  a  surveyor, 
and  required  the  vestiy  to  appoint  one,  which 
they  refused.  The  court  refused  to  grant  a  man- 
damus to  the  vestry  to  compel  them  to  appoint  a 
surveyor,  as  such  appointment  would  have  the 
effect  of  throwing  on  the  parish  the  burden  of  re- 
pairing a  road,  which  would  not  be  so  much  for 
the  benefit  of  the  public  as  for  the  peculiar  benefit 
of  the  freeholder  during  the  time  his  buildings 
were  erecting.     Bex  v.  Paddington  (  Vettry),  9 

B.  &  C.  466. 

6.  Property  in  the  Soil. 

Sights  of  Adjoining  Owners — General  Prin- 
eiples.] — Ownership  of  land  adjoining  either 
side  of  a  road  is  pnmft  &cie  evidence  of  a  right 
to  the  soil  extending  to  the  centre  of  the  road. 
Cooke  V.  Chreen,  11  Price,  736. 

And  a  recent  right,  founded  on  an  indosnre 
under  an  act,  does  not  make  a  distinction  with 
regard  to  the  general  law.    Ih, 

The  soil  of  a  public  highway  is  presumably 
vested  in  the  owner  of  the  adjacent  land  ad 
medium  filum  viae.  Salisbury  (^Marquis)  v. 
Great  Northern  BaiXway  Company^  5  G.  B., 
N.  S.  174  ;  28  L.  J.,  C.  P.  40  ;  5  Jur.,  N.  S.  70. 

There  is  nothing  in  3  Geo.  4,  c  126,  General 
Turnpike  Act,  to  alter  this  presumption,  or  to 
vest  the  soil  of  that  description  of  roads  in  the 
trustees.    lb. 

If  the  lord  of  the  manor  being  owner  of  close 
A.,  adjacent  to  one  side  of  a  highway,  and  also 
of*  close  B.,  adjacent  to  the  opposite  side,  con- 
veys both  in  one  4eed  to  one  vendee,  the  soil  of 
the  road  passes  to  the  vendee,  although  the 
acreage  of  each  of  the  closes  is  stated  in  t£e  con- 
veyances, unless  there  is  enough  in  the  deed  to 
shew  that  the  soil*  of  the  road  was  intended  to 
remain  in  the  vendor.    lb. 

The  presumption,  that  the  soil  of  a  road»  usque 
ad  medium  filum  tvi^e,  belongs  to  the  owners  of 
the  adjoining  lands  applies  equally  to  a  private 
as  to  a  public  road.    JSolmes  v.  BelUngheLm^  7 

C.  B.,  N.  S.  329  ;  29  L.  J.,  M.  C.  132 ;  6  Jur., 
N.  S.  534. 

If  the  strip  of  land  communicates  with  open 
commons  or  other  larger  portions  of  land,  the 
presumption  is  either  done  away  or  considerably 
narrowed  ;  for  the  evidence  of  ownership  which 
applies  to  the  lai^r  portions  applies  also  to  the 
narrow  strip  which  communicates  with  them. 
Grose  v.  West,  7  Taunt.  39. 

Where  the  boundary  of  property  is  described 
as  abutting  upon  a  highway,  such  boundary  mnst 
be  taken  (in  the  absence  of  evidence  the  other 
way)  to  extend  to  the  middle  of  such  highway. 
Beg,  V.  Strand  Board  qf  Works,  ^  L.  T.  374  ; 
12  W.  R.  46.  IflSrmed,  4  B.  &  8.  626  ;  33  L.  J., 
M.  C.  33  ;  12  W.  E.  828— Ex.  Ch. 


Evidence.] — The  right  of  the  owner  of 


land  abutting  on  a  highway  to  the  soil  of  the 
highway  ad  medium  filum  vise  is  founded  on  a 
presumption  of  law  which  exists  only  in  the 
absence  of  evidence  of  ownership.  Beckett  v. 
Leeds  Corporation,  7  L.  R.,  Ch.  421  ;  26  L.  T. 
875  ;  20  W.  R.  454. 
Though  the  right  of  the  soil  in  a  pablic  high- 
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way  belongs  to  the  owner  of  the  adjoining  closes 
(when  no  other  proprietor  appears),  usqae  ad 
medium  filam  viss,  this  is  only  a  presumption 
of  law  in  his  favour,  when  the  original  dedica- 
tion of  the  road  cannot  be  shewn  by  positive 
evidence.    Headlam  v.  Hedley^  Holt,  463. 

In  opposition  to  a  claim  of  the  owners  of 
houses  abutting  upon  an  ancient  street  in  a 
town  that  they  were  entitled  to  the  soil  of  the 
street  ad  medium  filum  viae,  evidence  was  ad- 
duced, that  the  lords  of  the  manor  used  formerly 
to  receive  tolls  in  respect  of  markets  held  in  the 
street,  which  tolls  they  subsequently  sold  to  the 
corporation  of  the  town ;  that  in  1694  they  had, 
in  consideration  of  a  yearly  rent  of  3^.,  granted 
a  licence  to  persons  to  dig  up  any  streets  of  the 
town  in  oraer  to  lay  pipes  for  the  purpose  of 
supplying  the  town  with  water,  which  rent  was 
paid  to  them  down  to  1868,  when  it  was  bought 
up  by  the  corporation  for  75^. ;  and  that  pay- 
ments had  on  several  occasions  been  made  to 
the  lords  of  the  manor  by  owners  of  houses 
abutting  on  the  street  in  respect  of  encroach- 
ments made  upon  the  soil  of  the  street : — Held, 
that  the  evidence  of  ownership  in  the  lords  of 
the  manor  was  sufficient  to  rebut  the  presump- 
tion of  law,  that  the  owners  of  the  lands  abut- 
ting upon  the  street  were  entitled  to  the  soil  of 
the  street  ad  medium  filum  vie,  and  that  oon- 
fiequently  the  lords  of  the  manor  had  shewn  a 
good  title  to  the  soil  in  question.    lb. 

The  plaintiff  granted  to  tiie  defendant  two 
pieces  of  land  separated  by,  and  each  described 
as  abutting  on,  a  strip  of  land  called  a  street, 
which  the  plaintiff  intended  to  dedicate  as  a 
highway,  but  which  was  in  fact  never  so  dedi- 
cated. For  more  than  twenty  years  before  action 
the  defendant  used  this  piece  of  land  for  the 
purposes  of  his  business  in  such  a  way  as  to 
make  it  impassable,  save  for  foot  passengers. 
Within  twenty  years  both  the  plaintiff  and  the 
defendant  had  repaired  some  railings  which 
separated  this  intended  street  firom  an  adjoining 
highway  ;  and  within  the  same  period  the  de- 
fendant had  first  enclosed  a  small  portion  of  the 
street,  and  then  fenced  it  in  at  each  end,  where 
it  abutted  on  two  highways.  In  an  action  to 
recover  possession  of  the  land, — Held,  that 
the  presumption  that  the  soil  to  the  middle  of  a 
highway  belongs  to  the  owner  of  the  adjoining 
enclosed  land,  does  not  apply  where  such  land 
abuts  on  an  intended  highway  which  has  not  at 
the  time  of  the  conveyance  been  dedicated  to 
the  public^  Leiffh  v.  Jack,  5  Ex.  D.  246 ;  49 
L.  J.,  Ex.  220 ;  42  L.  T.  463  ;  28  W.  R.  462  ; 
44  J.  P.  488— C.  A. 

-—  By  Conv6y«no6.] — Where  a  piece  of  land 
which  adjoins  a  highway  is  conveyed  by  general 
words,  the  presumption  of  law  is,  that  the  soil  of 
the  highway,  usque  ad  medium  filum,  passes  by 
the  conveyance,  even  though  reference  is  made 
to  a  plan  annexed,  the  measurement  and  colour- 
ing of  which  would  exclude  it*  Berridge  v.  Ward, 
10  C.  B.,  N.  S.  400 ;  30  L.  J.,  C.  P.  218  ;  7  Jur., 
N.  8.  876  ;  8.  C,  at  Nisi  Prius,  2  P.  &  F.  208. 

Strips  of  land  lying  along  a  highway,  even 
though  indirectly  connected  with  parts  of  a  waste, 
may  well  pass  under  a  conveyance  of  the  adja- 
cent inclosnre,  though  the  deed  purports  to  state 
the  quantity  of  acres  within  the  fences  that  were 
therein  conveyed,  if  the  words  "more  or  less" 
were  added.  Bendy  v.  Simpson,  7  Jur.,  N.  S. 
1058  ;  9  W.  R.  743-Bx.  Ch. 


Waste  Lands.]— The  presumption  is,  that 
waste  land  which  adjoins  to  a  road  belongs  to 
the  owner  of  the  adjoining  inclosed  land,  and 
not  to  the  lord  of  the  manor.  Steel  v.  Prickett, 
2  Btark.  463. 

And  that,  whether  he  is  a  freeholder,  a  lease- 
holder, or  a  copyholder.  Boe  d.  Bring  v.  Pear* 
sey,  7  B.  &  C.  304  ;  9  D.  &  R.  908. 

But  evidence  of  acts  of  ownership  in  the  lord 
of  the  manor  is  admissible  to  repel  such  presump- 
tion.   Anon,,  Lofft,  358. 

When  strips  of  land  lie  between  the  highway 
and  the  adjoining  inclosure,  the  legal  presump- 
tion is,  that  the  soil  belongs  to  the  owner  of  the 
adjoining  old  inclosure.  Scoones  v.  Morrell,  1 
Beav.  251. 

The  ordinary  presumption  is,  that  strips  of 
land  lying  along  a  highway,  even  though  in- 
directly connected  with  parts  of  the  waste,  be* 
long  to  the  owner  of  the  adjacent  inclosed  land 
between  which  and  the  actual  beaten  road  they 
lie,  and  not  to  the  lord  of  the  manor,  especially 
if  the  adjacent  owner  has  done  acts  of  owner- 
ship without  interruption  upon  the  land.  Simpson 
V.  Bendy,  8  C.  B.,  N.  S.  433  ;  6  Jur.,  N.  B.  1197. 

Upon  a  question  whether  waste  land  on  the 
side  of  a  road  belonged  to  the  owner  of  the  ad- 
joining inclosure,  or  to  the  lord  of  the  manor, 
grants  made  by  the  lord  of  the  waste  lands  lying 
on  both  sides  of  the  road  at  a  considerable 
distance  from  the  spot  in  dispute,  bnt  in  con- 
tinuity with  it,  are  admissible  in  evidence ;  acts 
of  ownership  having  been  proved  to  have  been 
exercised  by  the  loid,  on  the  waste  in  the  imme- 
diate vicinity  of  the  wastes  adjoining  to  the 
plaintiff's  inclosure.  Boe  d.  Barrett  v.  Kemp,  2 
Scott,  9  ;  2  Bing.  N.  C.  102  ;  1  Hodges,  231. 

But  grants  made  by  the  lord,  of  waste  lands  in 
other  parts  of  the  manor,  which  were  not  in  con« 
tlnuity  with  the  spot  in  dispute,  are  not  admis* 
slble  in  evidence.    Ih, 

Eridenee.! — Where  the   question  was, 

whether  a  slip  of  land,  between  some  old  in- 
closures  and  the  highway,  belonged  to  the  lord 
of  the  manor  or  the  owner  of  the  adjoining  free* 
hold : — Held,  that  evidence  might  be  received  of 
acts  of  ownership  by  the  lord  of  the  manor  on 
similar  slips  of  land  not  adjoining  his  own  free- 
hold in  various  parts  of  the  manor.  Boe  d. 
Barren  v.  Kemp,  7  Bing.  332  ;  5  M.  &  P.  173. 

Sights  of  Owners — Eneroaehments.l — The 
common  notion  that  owners  of  land  on  the  sides 
of  a  highway  may  encroach  or  enclose  up  to 
within  fifteen  feet  of  the  centre  is  an  error,  and 
the  question  will  always  be  as  to  the  extent  of  the 
highway  by  user.    Reg,  v.  Johnson,  1  F.  &  F.  657. 

When  an  ordinary  highway  runs  between  two 
fences,  one  on  each  side,  the  right  of  passage 
which  the  public  has  along  it  extends  primft 
facie,  and  unless  there  is  evidence  to  the  con- 
trary, over  the  whole  space  between  the  fences. 
The  public  is  entitled  to  the  use  of  the  entire  space. 
Reg,  V.  United  Kingdom  Electric  Telegraph  Com- 
pany, 2  B.  &  S.  647,  n. ;  31  L.  J.,  M.  0. 166. 

Injunetion  to  Prevent  Laying  Down  of 


Pipes.] — ^The  owner  of  the  soil  in  a  public  way  is 
entitled  to  an  injunction  to  prevent  a  stranger 
from  laying  down  pipes  therem,  and  from  keep- 
ing there  any  already  laid.  Qoodson  v.  Richard' 
son,  9  L.  R.,Ch.  221  ;  43  L.  J.,  Ch.  790  ;  30  L.  T. 
142  I  22  W,  R.  337. 
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SemoYal  of  Obttnutioiu.]— The  owner 

of  the  soil  of  a  highway  may  remoye  anything 
thereon  not  jastitied  by  the  easement,  though 
not  a  nuisance  to  the  way,  Beg,  v.  Mathias,  2 
F.  &  F,  670. 

One  of  the  public  has  no  right  to  remove  an 
incumbrance  to  the  soil  of  a  highway  unless  a 
nuisance  to  the  way.    lb, 

Liabilitj  for  Injuries.] — See  Action  fob 
Injubies,  infra, 

2,  Stoppage  and  Diversion  of. 

a.  By  Order  of  Juatioes, 

i.  Geyierally, 

Under  13  Geo.  8,  c.  78.]— The  13  Geo.  3,  c. 
84,  8.  63,  only  referred  to  diversions  under  writs 
of  ad  quod  damnum,  and  under  13  Geo.  3,  c.  78, 
8.  19,    Rex  V.  Nctherthong,  2  B.  &  A.  179. 

Widening  of  Boadi.]— The  power  of  two 


justices,  under  13  Geo.  3,  c.  78,  s.  16,  to  order  any 
highway  to  be  widened,  extended  to  roads  repair- 
able ratione  tenurae.  Rex  v.  Ralmef  Cowp,  648. 
Sects.  6  and  63  of  13  Geo.  3,  c.  78,  did  not 
authorize  the  surveyor  to  widen  a  road  to  thirty 
feet  by  removing  a  fence,  unless  the  fence  sup- 
posed to  be  an  encroachment  was  actually  upon 
the  highway.  Xoftw*  v.  Kaye^  6  D.  &  R.  20 ;  4 
B.  &  C,  3. 


Sondering  Footpath  a  Col  de  sao.]— By 


13  Geo.  3,  c.  78,  justices  were  empowered  to  divert 
and  stop  up  certain  highways,  and  to  sell  the  part 
stopped  up ;  but  by  s.  17,  if  they  found  it  neces- 
sary, the  old  highway  was  to  be  sold,  subject  to 
the  right  of  way  and  passage  to  any  lands,  hoase, 
or  place,  according  to  the  ancient  usage  in  that 
respect.  In  1827  orders  for  diverting,  stopping, 
and  selling  a  portion  of  a  highway  were  con- 
firmed at  quarter  sessions,  containing  the  reser- 
vation of  a  free  passage  for  persons  on  foot  only 
over  and  along  the  land  and  soil  of  the  highway 
to  and  from  a  certain  public  footpath  commu- 
nicating therewith  at  the  letter  E.,  as  delineated 
on  an  annexed  plan,  according  to  the  ancient 
usage  thereof :— Held,  that  the  effect  of  these 
orders  was  to  render  another  public  foot- 
path which  communicated  with  the  old  highway 
at  another  point,  and  was  not  marked  in  the 
annexed  plan,  a  cul  de  sac  ;  and  that  a  land- 
owner was  justified  in  closing  a  door  at  the  point 
of  communication.  Reg,  v.  Waller ^  31  L.  T.  777. 

Setting  out  of  New  Highwaj— Keoasnty 


ot]— Under  13  Geo.  3,  c.  78,  s.  19,  a  new  high- 
way must  have  been  set  out  before  an  old  one 
could  be  stopped  up  ;  and  it  was  not  suficient 
that  another  old  highway  was  widened  in  parts  to 
answer  the  purpose  of  a  new^  road.  Welch  v.  Ndghj 
8  East,  394,  But  see  Reg,  v.  Phillips,  post,  col. 
650. 

Where  a  road  was  stopped  up  by  order  of 
justices,  and  a  new  one  was  substituted,  partly 
over  the  ground  of  a  stranger,  and  partly  over 
an  accustomed  road,  that  was  a  sufficient  com- 
pliance with  the  act,  provided  the  new  road  con- 
veyed the  public  to  the  same  place  as  the  old 
one  did.  De  PoJithieti  v.  PeJinyfeather,  1  Marsh. 
261  ;  5  Taunt.  634. 

0iiiaeienc7   of  Cortiflcate.]— Where  an 


order  of  justices  for  the  diversion  and  turning  of 
a  road  recited  that  they  had  viewed  the  new 
road  and  found  it  to  be  in  good  conditiox\  and 
repair  : — Held,  to  be  a  sufficient  certificate  under 
13  Geo.  3,  c.  78,  s.  19.    Ih, 

ii.  Prior  to  Highvoay  Act,  1835. 

Contents  of  Order.] — ^An  order  of  sessions  for 
stopping  up  footpaths  must  distinctly  describe 
the  parish  Uiey  are  in,  their  length  and  breadth, 
and  order  them  to  be  sold.  Rex  v.  Kenyim,  6 
B.  &  C.  640  ;  9  D.  &  R.  694. 

In  an  order  of  justices  for  stopping  up  an  un- 
necessary highway  under  55  Geo.  3,  c.  68,  it 
must  be  stated  that  it  appeared  to  the  justices 
on  view  that  the  way  was  unnecessary.  Rex  v. 
Worcestershire  (^Jvstices),  8  B.  &  C.  254  ;  2  M. 
&  R.  289. 

Justices  could  not  make  an  order  for  stopping 
up  part  of  a  highway  as  unnecessaiy,  under  55 
Geo.  3,  c.  68,  s.  2,  unless  they  had  viewed  the 
highway  together;  nor  unless  the  finding  that 
it  was  unnecessaiy  was  the  result  of  that  view. 
Rex  V.  Camhridgeshire  (^Justices'),  6  N.  &  M. 
440  ;  4  A.  &  E.  Ill  ;  1  H.  &  W.  600. 

By  an  order  of  justices,  it  was  stated,  that 
three  justices  having  particularly  viewed  the 
public  roads  within  a  parish  thereinafter  de- 
scribed, and  being  satisfied  that  they  were  un- 
necessaiy to  be  continued,  did  order  that  such 
roads  should  be  stopped  up  and  eztinguiahed  : — 
Held,  that  this  order  was  invalid,  inasmuch  aa 
it  did  not  appear  upon  the  face  of  it  that  the 
justices  were,  upon  the  view,  satisfied  that  the 
roads  were  unnecessary.  Rex  v.  JDotonshire 
(Marqvis),  6  N.  &  M.  92  ;  4  A.  &  E.  698  ;  1  H, 
&  W.  673. 

An  order  of  justices  under  55  Geo.  3,  c.  68, 
8.  2,  for  stopping  a  highway,  began  with  this  re- 
cital, "  we,"  &c.,  "  having  viewed  a  certain  public 
highway,"  &c.,  "and  it  appearing  to  us  that  such 
highway  is  unnecessary,"  we  do  order,  &c.: — 
Held,  a  bad  order,  the  words  not  necessarily  im- 
plying that  it  was  made  upon  the  view  '^  of  the 
said  justices  "  according  to  uie  act.  Reg.  v.  Janeit, 
12  A.  &  E.  684  ;  4  P.  &  D.  520 ;  1  Am.  &  H.  113» 

Validity  of  Order.] — An  order  of  justices^ 
under  55  Geo.  3,  c.  68,  stopping  up  more  than 
the  highway,  was  void.  Rex  v.  Milrerton,  X 
N.  &  P.  179  ;  5  A.  &  B.  841 ;  2  H.  &  W.  435. 

Such  an  order,  stopping  up  part  only  of  a 
highway,  was  void.    Ih, 

Justices  had  no  authority  to  narrow  a  high- 
way.   Ih, 

An  order  of  justices  under  55  Geo.  3,  c.  68,  for 
diverting  a  public  footway  and  substituting  a 
new  one,  which  contained  also  an  order  for  the 
stopping  up  the  old  footway,  was  void.  There 
should  have  been  two  separate  orders ;  the  one 
for  diverting,  the  other  for  stopping  up.  Rex  t. 
Middlesex  {Justices),  1  N.  &  P.  92  ;  2  H.  &  W. 
407  ;  5  A.  &  E.  626. 

An  order  of  justices  for  diverting  a  public 
highway  and  substituting  a  new  one  for  it,  con- 
taining also  an  order  for  stopping  up  the  old 
highway,  is  bad,  inasmuch  as  they  have  no 
power  to  stop  up  the  old  road  until  Uie  new  one 
has  been  made.  An  oider  for  diverting  an  old 
highway  and  substituting  a  new  one,  must  shew, 
on  the  face  of  it,  that  the  justices  viewed  the 
line  of  the  proposed  new  road.  Rex  v«  Krnt' 
(^Justices),  10  B.  &  C.  477. 
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An  order  for  diverting  and  stopping  up  a  high- 
way and  substitating  for  it  a  new  road  is  bad, 
unless  it  appears  that  the  public  acquire  as  per- 
manent a  right  in  the  latter  as  they  had  in  the 
former.  Jtex  v.  Winter^  3  M.  &  R.  433  :  8  B.  & 
0.  785. 

Justices  by  55  Geo.  3,  c.  68,  s.  2,  might  make 
an  order  for  stopping  a  footway  as  unnecessary, 
without  ordering  it  to  be  sold.  Et^x  v,  Olover, 
1  B.  &  Ad.  482 


By  what  JTwitioef.]— By  2  &  3  Will.  4,  c. 


64,  s.  36,  Sched.  (O.)  30,  Clifton  is  made  a  part  of 
the  parliamentary  borough  of  Bristol,  which  is  a 
county  of  itsell  Except  so  far  as  that  act 
operated,  it  was  in  the  county  of  Gloucester : — 
Held,  that  after  the  passing  of  the  Corporations 
Act,  5  &  6  WilL  4,  c.  76,  ss.  7,  8,  the  Gloucester- 
shire justices  could  not  make  an  order  for 
diverting  a  footway  in  Clifton,  their  jurisdiction, 
in  such  cases,  being  transferr^  to  the  justices  of 
BristoL  Bex  v.  Gloucester  (JuHicei),  4  A«  &  E. 
689. 

Justices  in  petty  session  having  made  an  order 
for  stopping  a  highway  under  a  local  act,  giving 
anappeal,  and  the  time  for  appeal  having  eUipsed, 
it  cannot  be  contended,  on  a  prosecution  for  ob- 
structing such  way,  that  the  oider  was  bad,  be- 
cause the  justices  were  not  properly  summoned 
to  the  petty  session*  Rex  v.  Dovonshire  (Mar» 
^«/0)4  A.  &  B.  698  ;  6  N.  & M.  92  ;  1  H.  &  W.  673. 

,  — ^-  Conient  of  Partiof.] — An  order  made  by 
justices  of  peace,  under  55  Geo.  3,  c.  68,  s.  2,  for 
stopping  up  an  old  highway,  and  setting  out  a 
new  one,  must  shew  that  it  was  made  with  the 
consent  in  writing,  under  the  hand  and  s€»l  of 
the  owner  of  the  land  through  which  the  new 
highway  was  proposed  to  1^  made.  Rex  v. 
Denbighshire  (Justices^  2  D.  A:  B.  52  ;  S,  a, 
nom.  Rex  v.  Kirk,  1  B.  &  C.  21. 

So,  where  an  order  of  justices  for  turning  a 
footpath  was  founded  upon  a  consent,  signed  and 
sealed  by  the  attorney  of  the  parties  in  and 
through  whose  ground  the  new  road  was  to  pass, 
there  being  nothing  to  bind  the  principal : — 
Held,  ill,  and  quashed  by  the  court,  edtei  con- 
firmation by  sessions.  Rex  v.  Orewe,  3  D.  &  R.  6  ; 
S,  C,  nom.  Rem  y,  Kent  (Justices),  1  B.  &  C.  622. 


Description  of  Order  —  Plan  Annexed — 


Votioe  without  Plan.]— An  order  of  justices  for 
diverting  a  highway,  and  stopping  up  a  part  of  it, 
described  the  highway  by  termini,  and  by  re- 
ference to  a  plan  ;  the  part  to  be  stopped  up  was 
described  as  so  many  yurds  of  the  said  highway, 
lying  between  certain  letters  on  the  plan,  and 
coloured  blue.  Notice  was  published  (pursuant 
to  55  Greo.  3,  c.  68)  of  the  order  having  been 
made ;  but  the  notice  had  no  plan  annex^,  and 
merely  described  the  road  by  termini  and  the 
part  to  be  stopped  up  as  so  many  yards  of  such 
road  : — Held,  that  the  order  explained  by  a  plan 
annexed  was  good,  but  that  the  notice  was 
insufficient.    Rex  v.  Horner,  2  B.  &  Ad.  150. 

"  On  Hotiee  being  given.*']  •—  By  59  Geo.  3, 
<s.  134,  s.  39,  an  older  of  the  church  building 
oommissioncrs  for  stopping  paths  through  a 
churchyard  is  to  be  made  with  consent  of  two 
justices,  and  on  notice  being  given  in  the  man- 
ner and  form  prescribed  by  55  Geo.  3,  c  68  ; 
and  no  appeal  lies  against  the  order.  By  55 
6eo.  3,  c.  68,  8.  2,  the  stopping  up  was  to  be  by 


an  order  of  two  justices,  provided  that  were  given 
in  the  form  annexed,  which  form  stated  that  the 
order  had  been  signed  ;  but  there  was  an  appeal 
to  the  sessions,  and  if  no  one  appealed,  or  the 
order  was  confirmed  on  appeal,  the  way  was  to  be 
stopped,  and  the  proceedings  conclusive : — Held, 
that  an  order  of  the  commissioners  being  final 
when  made,  must  be  preceded  by  notice,  and  that 
the  words  "  on  notice  being  given,"  in  69  Geo.  3, 
c.  134,  s.  39,  must,  with  reference  to  such  an 
order,  be  read  "after  notice  given."  Reg,  v. 
Arkwright,  12  Q.  B.  960  j  18  L.  J.,  Q.  B.  26 ;  13 
Jur.  300. 

Proof  of  Highway — Evidence  of  Order.]  —  An 
award,  made  in  1830,  under  an  inclosure  act,  which 
empowered  the  commissioners  to  stop  up  high- 
ways, subject,  nevertheless,  to  the  order  and  con- 
currence of  two  justices,  directed  a  public  high- 
way for  carriages  to  be  stopped  up.  Ever  since 
the  award  (i«  e.  for  twenty-eight  years)  the  road 
had  been  stopped  up  by  a  gate,  and  had  never 
been  used  by  tne  public  with  carriages  or  horses. 
There  had  been,  however,  some  user  by  foot 
passengers.  No  proof  was  given  that  the  re- 
quisite order  of  justices  had  ever  been  made : — 
Held,  that  from  the  non-user  of  the  road  for  so 
long  a  period,  the  jury  might  presume  that  there 
was  such  an  order.  Williams  v.  Bgton,  4  H.  & 
N.  357  ;  28  L.  J.,  Ex.  146  ;  6  Jur.,  N,  S.  770— 
Ex.  Ch« 

iii.  Since  the  Highway  Act,  1835* 

Power  to  Order  on  a  Contingency.] — Justices 
of  the  peace  have  no  power  under  5  &  6  Will.  4, 
c.  50,  s.  85,  to  order  a  highway  to  be  stopped  up 
because,  in  consequence  of  matters  to  arise  at 
some  future  time,  another  road  not  yet  made 
will  be  nearer  or  more  commodious  to  the  public. 
Reg,  V.  Midgley  Locai  Board,  5  B.  &  8.  621  ; 
33  L.  J.,  M.  C.  188  ;  10  Jur.,  N.  S.  1125 ;  12 
W.  R.  961. 

Validity  of  Certiflcate— Authority  to  make  Ap- 
plication.]— When  a  highway,  which  was  situate 
locally  within  the  boundaries  of  a  parish,  was 
iJso  within  the  limits  of  a  local  improvement 
act,  and  the  commissioners  appointed  by  that  act 
were  liable  to  repair,  and  entitled  to  the  control 
and  management  of  the  highway,  but  no  pro- 
vision was  made  by  the  local  act  for  its  diversion, 
the  inhabitants  of  the  parish  in  which  the  road 
was  situate,  in  vestiy  assembled,  have  no  autho- 
rity under  5  &  6  Will.  4,  c.  50,  s.  82,  to  direct 
their  surveyors  to  make  an  application  to  the 
justices  to  view  the  same  in  order  to  its  being 
stopped  up  or  diverted,  and  a  certificate  of  two 
justices  grounded  on  such  an  application  is  void. 
WrigU  v.  Frant,  4  B.  &  S.  118  ;  32  L.  J.,  M.  C. 
204 ;  10  Jur.,  N.  S.  39  ;  8  L.  T.  465  ;  11 W.  R.  883. 

—  Suf&ciency  of  Statements  in.] — A  certi- 
ficate of  a  justice  for  the  diversion  of  a  highway, 
need  not  state  that  the  proposed  new  highway 
is  nearer  and  more  commodious  ;  it  is  sufficient 
if  the  statement  is  in  the  alternative.  Reg,  v. 
Phillips,  1  L.  R.,  Q.  B.  648 ;  35  L.  J.,  M.  C.  217 ; 
12  Jur.,  N.  S.  920  ;  14  W.  R.  791. 

It  is  not  necessary  that  the  new  highway 
should  be  over  entirely  new  land ;  it  is  a  suffi- 
cient substitution  if  an  old  narrow  highway  is 
widened  so  as  to  form  a  more  commodious  road. 

n. 
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firmed,  as  were  the  two  others,  nothing  being 
said  of  the  appeals  against  these,  to  which  the 
same  objections  would  have  applied.  On  motion 
for  a  mandamus  to  enter  continuances  and  hear 
the  appeals,  it  appearing  that  the  preliminary 
objection  taken  was  unfounded,  and  that  the 
appellant  had  in  reality  intended  to  enter  his 
appeal  against  all  the  orders,  the  court  made 
the  rule  absolute  as  to  all  three.     Jb, 

Dttfeots  in  C«rtiiloate— Jurisdiction  of  Conrt.] — 
Upon  appeal  against  an  enrolment  of  a  certifi- 
cate by  two  justices  for  the  diversion  of  a  high- 
way, and  the  stopping  up  of  an  old  road  under 
5  &  6  Will.  4,  c.  50,  the  sessions  have  jurisdic- 
tion to  inquire  into  defects  upon  the  face  of  it, 
and  are  not  limited  to  the  tiying  by  a  jury  the 
three  questions  of  fact  stated  in  s.  89.  Meg,  v. 
Worcuterthire  {Justi^iet),  3  El.  &  Bl.  447  ;  2 
C.  L.  B.  1333 ;  23  L.  J.,  M.  C.  113 ;  18  Jur.  424. 

Diitinot  Orders  in  Cortifleato.^ — On  appeal  to 
the  quarter  sessions  against  a  certificate  of  justices 
ordering  certain  roads  to  be  diverted  and  others 
to  be  stopped  up,  the  court  may  confirm  the 
Older  as  to -the  stopping  up  and  quash  it  as  to 
the  diverting.  Beg.  v.  Midgley  Local  Boards 
5  B.  &  S,  621 ;  33  L.  J.,  M.  C.  188  ;  10  Jur., 
N.  S.  1125  ;  12  W.  R.  951. 

Coitt— Diserotion.]— The  5  &  6  Will.  4,  c.  50, 
s.  90,  by  which  "  the  court  of  quarter  sessions  is 
required  to  award  costs  to  the  party  giving  or 
receiving  notice  of  appeal  (against  a  certificate 
of  justices  for  stopping  up  a  highway)  whether 
the  same  shall  be  tried  or  not,"  is  miperative, 
and  the  court  of  quarter  sessions  has  no  discre- 
tion to  disallow  such  costs  in  any  particular 
case.    Pouncey^  Ex  parley  2  C.  L.  R.  1593. 

Notice  of  appeal  having  been  given  against 
a  certificate  of  justices  for  the  diversion  of  a 
highway,  the  party  at  whose  instance  such  cer- 
tificate had  been  given  gave  notice  to  the  appel- 
lant that  he  had  abandoned  further  proceedings, 
and  should  make  no  application  to  the  quarter 
sessions.  The  appeal  was  nevertheless  entered 
at  the  quarter  sessions,  and  placed  on  the  Hst, 
and  being  called  on  in  its  turn,  and  no  one 
appearing,  it  was  struck  out.  Afterwards,  on 
the  same  day,  an  application  was  made  by  the 
counsel  for  the  appellant  to  reinstate  the  appeal, 
and  make  an  order  for  the  costs  of  the  appel- 
lant :— Held,  that,  inasmuch  as  by  5  &  6  Will.  4, 
c.  50,  s.  90,  the  court  is  required  to  give  costs, 
whether  the  appeal  is  heard  or  not,  they  were 
bound  to  enter  continuances  and  make  such 
Older  for  costs  as  by  law  required.  Beg,  v. 
Yorkshire,  W,  B.  (Justices),  2  B.  &  S.  811  ;  31 
L.  J.,  M.  C.  271 ;  9  Jur.,  N.  S.  118  ;  6  L.  T.  494  j 
10  W.  R.  757. 

Two  justices,  by  an  order  at  special  sessions, 
directed  a  footway  to  be  diverted,  under  the 
authority  of  65  Geo.  3,  c.  68,  s.  2,  against  which 
a  party  aggrieved  gave  notice  of  appeal  to  the 
next  quarter  sessions.  In  the  interval,  the  jus- 
tices gave  notice  to  the  appellant  that  they  had 
abandoned  the  order,  which  had  been  filed  with 
the  clerk  of  the  peace  pursuant  to  the  statute : 

Held,  that  the  sessions  had  no  jurisdiction  to 

award  the  appellant  his  costs  of  preparing  to 
try  the  appeal,  either  under  the  appeal  clause 
of  the  55  Geo.  3,  c.  68,  s.  2,  or  under  13  Geo.  3, 
c.  78,  s.  80.  Bex  v.  Wing,  6  D.  &  R.  323  \  4  B. 
k  Q.  184. 


XiEMt    of   Von-Payment.]  —  The  non* 

payment  of  costs  awarded  by  an  order  of 
quarter  sessions,  on  the  trial  of  an  appeal 
against  the  stoppage  of  a  highway,  under  5  &  6 
Will.  4,  c.  50,  s.  90,  is  not  an  offence  forming  a 
subject  for  a  conviction  under  ss.  101  and  103  ; 
but  the  non-payment  of  them  may  be  enforced 
by  a  distress  warrant,  issued  by  two  justices 
under  s.  103,  grounded  directly  upon  the  order 
of  sessions.  Selwood  v.  Mount,  1  G.  &  D«  358  ; 
1  Q.  B.  726. 

Such  a  distress  warrant  is  bad,  if  it  does  not 
shew  on  the  face  of  it  an  order  of  sessions  for 
the  payment  of  a  specific  sum  as  costs.    lb, 

b.  By  IndlTidoalB. 

Indietmont  fbr — Evidoneo  of  Xotiva.1 — ^Upon 
an  indictment  for  stopping  up  a  hignway,  it 
appeared  that  the  road  ran  through  a  meadow  ; 
that  a  party  was  the  occupier  of  the  meadow ; 
that  he  was  dead ;  that  he  had  planted  a  willow 
in  the  meadow ;  that,  at  the  time  of  planting, 
he  said  he  did  it  because  that  spot  was  the 
boundary  of  the  road,  and  that  he  did  it  to  mark 
the  boundary  : — Held,  that  the  declaration  of  his 
motive  for  planting  the  willow  was  not  evidence 
of  reputation,  although  the  act  itself  might  be. 
Bex  v.  Bliss,  9  Jur.  959. 

Where,  upon  an  indictment  for  stopping  up  a 
highway  which  ran  through  a  meacbw,  there 
was  a  general  verdict  for  the  crown,  the  jury 
finding  specially  that  a  gate  at  the  entrance  of 
the  road  was  contemporaneous  with  tiie  load, 
the  court  granted  a  new  trial,  as  the  gate  xoight 
have  been  only  to  prevent  cattle  from  straying, 
and  not  to  exclude  the  public.    lb, 

Party  OrioTod.]— The  prosecutor  of  an 

indictment  for  stopping  a  common  footway, 
who  had  used  it  for  some  years  before  it  was 
stopped  up,  is  a  party  grieved  within  5  &  6  WilL 
&  M.  c.  11,  s.  3.  Bex  v.  Williamsoti,  7  T.  R. 
32. 

Praotieo.] — In  an  indictment  for  stop- 
ping up  a  highway  removed  by  a  certiorari,  and 
tried  at  the  assizes,  the  ooxmsel  for  the  defen- 
dant may  sum  up  his  evidence  at  the  close  of 
his  case,  as  in  a  civil  action.  Beg,  v.  Broke,  1 
F.  &  F.  514. 

3.  Ubeb  of. 

a.  Olwtraotion. 

1.  What  Amounts  to^ 

Encroaehments  Generally.] — The  erection  of  a 
building  within  fifteen  feet  of  the  centre  of 
a  carriage-way,  which  has  been  repidred  by  the 
surveyor  for  the  six  months  prec^ng,  but  not 
on  any  part  of  the  highway  which  has  been 
lately  used  for  passage,  is  not  an  encroachment 
of  which  justices  can  take  summary  cognizance 
under  5  &  6  Will.  4,  c  50,  s.  69.  Chapman  v. 
Bobifison,  1  El.  &  Bl.  25  ;  28  L.  J.,  M.  C. 
30  ;  5  Jur.,  N.  S.  434. 

By  27  &  28  Vict.  c.  101  (the  Highway  Act,  1864), 
s.  51,  if  any  person  shall  encroach  by  making  any 
hedge  or  other  fence  on  the  side  of  any  carriage* 
way,  or  within  fifteen  feet  of  the  centre  thereof, 
he  shall  be  subject  on  conviction  for  eveiy  Boch 
offence  to  a  penalty,  notwithstanding  that  the 
whole  space  of  fifteen  feet  firom  the  centre  ot 
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such  carriage-way  has  not  been  maintained  with 
stones  or  other  materials  used  in  forming  high- 
ways. A  person  erected  a  fence  upon  the  site 
of  an  open  and  oninclosed  ditch,  which  was  his 
property,  which,  however,  was  within  fifteen 
feet  of  the  centre  of  a  carriage-way : — Held,  that 
this  was  not  an  encroachment  within  the  mean- 
ing of  the  section.  J^ield  v.  Thome,  20  L.  T.  563. 
By  27&28  Victc.  101  (the  Highway  Act,  1864), 
fl.  51,  if  any  person  shall  encrofMsh  by  making  or 
causing  to  be  made  any  building  or  pit,  or  hedge, 
ditch,  or  other  fence,  on  the  side  or  sides  of  any 
carriage-way  or  cart-way  within  fifteen  feet  of 
the  centre  thereof,  he  shall  be  subject,  on  con- 
yiction  for  any  such  offence,  to  any  sum  not  ex- 
ceeding 40«.,  notwithstanding  that  the  whole 
space  of  fifteen  feet  from  the  centre  of  such  car- 
nage-way or  cart-way  has  not  been  maintained 
wi&  stones  or  other  materials  used  in  forming 
highways : — Held,  that  this  enactment  only  ap- 
plies to  persons  who  have  committed  the  en- 
croachment upon  the  carriage-way  or  cart- way, 
or  upon  that  part  of  the  side- which  has  been 
dedicated  to  the  public.  Eastan  v.  Richmofid 
Highway  DUtriet  Board,  7  L.  R.,  Q.  B.  69  ;  41 
L.  J.,  M.  0.  25  ;  25  L.  T.  586  ;  20  W.  R.  203. 

Sight  to  remove  Wall.]  —  To  an  action  for 
entering  a  close  and  pulling  down  a  wall  there, 
the  defendant  pleaded  that  the  close  was  a 
paved  public  place,  within  the  Metrojpolitan 
Paving  Act  (57  Geo.  3,  c.  xxix.),  and  that  the 
plaintiff  had  unlawfully,  and  contrary  to  the 
act,  erected  thereon  the  wall ;  and  because 
the  wall  remained  incumbering  the  pave- 
ment, and  because  the  plaintiff,  upon  the  re- 
quest of  the  defendant,  refused  to  remove  the 
same,  the  defendant  entered  upon  the  close  and 
pulled  down  the  wall : — Held,  that  the  plea  was 
bad,  as  it  did  not  shew  any  necessity  for  the  de- 
fendant's using  a  portion  of  the  pavement  ob- 
structed by  the  wsDl,  or  that  it  interfered  with 
the  exercise  of  his  right  of  passage.  Bateman 
y,.Bluck,  18  Q.  B.  870  ;  21  L.  J.,  Q.  B.  406  ;  17 
Jur.  386. 

Semble,  that  a  wall  inclosing  part  of  a  street 
is  an  obstruction  to  the  safe  and  convenient  pas- 
.sage  along  the  street,  within  the  Towns  Improve- 
ment Clauses  Act  of  1847.  whatever  be  the  width 
of  the  uninclosed  portion  of  the  street.  Bag- 
9haw  V.  Buxton  Local  Board,  1  Ch.  D.  220  ;  45 
L.  J.,  Ch.  200  ;  34  L.  T.  112  ;  24  W,  R.  231. 

Making  Boad  a  Cul  de  sae.] — ^A  public  foot- 
path was  rendered  a  cul  de  sac  by  buildings 
authorized  by  act  of  parliament ;  the  defendant 
obstructed  the  path  at  a  place  between  which 
and  the  end  of  the  cul  de  sac  there  was  no  open- 
ing or  thoroughfare.  Upon  an  indictment  for 
this  obstruction,  the  jury  found  the  defendant 
g^ty  ;  but  idso  found  that  this  part  of  the  path, 
which  the  obstruction  stopped,  had  ceased  to  be 
of  any  public  utility  ; — Held,  that  a  public  path 
was  stiU  a  highway,  although  it  had  become  a 
cul  de  sac ;  and  that  the  measure  of  public  incon- 
venience caused  by  the  obstruction  of  such  a 
highway  could  be  considered  only  with  regard  to 
the  punishment  of  the  person  causing  it.  Beg, 
V.  Bumey,  31  L.  T.  828. 

J>epo8iting  Bnbbish.] — Upon  hearing  an  in- 
formation and  a  complaint,  under  5  &  6  Will.  4, 
c.  50,  s.  73,  for  a  nuisance,  by  depositing  rubbish 
on  a  highway,  the  defendant  claimed  to  be  owner 


of  the  land,  subject  to  a  private  right  of  road 
only,  and  denied  the  existence  of  a  highway  : — 
Held,  that  it  was  competent  to  the  justices,  as  a 
necessary  preliminary  to  the  exercise  of  their 
functions,  to  determine  the  question  of  highway 
or  no  highway,  and  that  title  to  the  land  was  not 
involved  in  such  question.  Willianis  v.  Adams,  2 
B.  &  S.  312  ;  31  L.  J.,  M.  C.  109  ;  8  Jur.,  N.  S. 
816  J  5  L.  T.  790. 

Depositing  Stones  for  Repairs — liability  of 
Surveyor.] — A  local  surveyor  of  highways,  in 
repairing  a  road,  placed  stones  thereon,  and 
allowed  them  to  remain  at  night  insufficiently 
fenced,  and  without  sufficient  light  to  warn  the 
public  against  the  obstruction : — Held,  that  he 
was  properly  convicted  under  s.  72  of  the  High- 
way Act  (6  &  6  Will.  4,  c.  50),  notwithstanding 
that  he  might  also  have  been  guilty  of  an  offence 
under  s.  56.  Fearnley  v.  Onnibyy  4  C,  P,  D, 
136  ;  27  W.  R.  823. 

Laying  Timber.] — Under  5  &  6  Will.  4,  c.  50, 
s.  78,  which  enacts,  that  if  any  timber  is  laid 
upon  any  highway,  so  as  to  be  a  nuisance,  and 
shall  not  after  notice  be  removed,  it  shall  be 
lawful  for  the  surveyor,  by  order  in  writing 
from  a  justice,  to  remove  the  timber,  an  order 
of  a  justice,  reciting  that  the  plaintiff's  timber 
was  laid  on  a  highway,  and  directing  its  re- 
moval, is  conclusive  to  shew  that  the  locus  in 
quo  was  a  highway,  so  that  the  plaintiff,  in  an 
action  against  the  justice  who  made  the  oider, 
cannot  dispute  his  jurisdiction  on  the  ground 
that  the  locus  in  quo  was  not  a  highway.  Mould 
V.  Williams,  D.  &  M.  631  ;  5  Q.  B.  469. 

Standing  of  YeMcles.] — The  mere  fact  that  a 
piece  of  ground,  part  of  a  public  highway,  has 
for  twenty  years  been  used  by  an  innkeeper  for 
the  standing  of  the  vehicles  belonging  to  his 
guests,  is  no  answer  to  a  complaint  for  the 
obstruction  under  5  &  6  Will.  4,  c.  50,  s.  72. 
Gerring  v.  Barjield,  16  C.  B.,  N.  S.  597 ;  11 
L.  T.  270. 

Roller  left  on  Highway.]— The  defendant  left 
an  agricultural  roller  between  the  hedge  and  the 
mettled  part  of  the  road,  having  removed  it  from 
a  field  on  the  opposite  side  of  the  road  for  his 
own  convenience.  A  pony,  drawing  a  carriage 
in  which  the  plaintiff's  wife  was  riding,  shied  at 
the  roller  and  upset  the  icarriage,  whereby  the 
plaintiff's  wife  was  killed :— Held,  that  the  roller 
was  an  obstruction  to  the  highway,  and  that  it 
was  an  unreasonable  user  of  the  highway  by  the 
defendant.  WUkins  v.  Day,  12  Q.  B.  D.  110  ;  49 
L.  T.  399  ;  32  W.  R.  123 ;  48  J.  P.  6. 

Haokney  Carriage  Stand— Paving  Aots.]-- 
Where  the  commissioners  of  pavement  within 
a  certain  district  were  authorized  by  act  of  par- 
liament to  direct  and  regulate  the  stands  of 
hackney-coaches  within  the  district: — Held, 
that  this  gave  them  power  to  remove  a  stand 
from  a  street  where  it  occasioned  obstruction  in 
the  carriage-way.  Ilex  v.  BawliTison,  6  B.  &  C. 
23  ;  9  D.  &  R.  7. 

Putting  np  StaUi—Jnrisdiotion.]— Under  5 
Eliz.  c  4,  8.  48,  it  is  lawful  to  hold  petty  ses- 
sions, otherwise  called  statute  sessions,  in  all 
shires  wherein  such  sessions  have  been  used  to 
be  kept,  but  there  cannot  be  a  legal  custom  to 
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pat  up  fltalte  for  refreshments  at  such  sessions, 
on  the  pnblic  highway.  And  if  such  stalls  are 
put  up  80  as  to  obstruct  the  free  passage  of  a 
highwaji  the  persons  putting  them  up  are  liable 
to  be  convicted  under  5  &  6  Will.  4,  c.  50,  s.  72. 
Simjuon  v.  Wells.  7  L.  B.,  Q.  B.  214 ;  41  L.  J., 
M.  C.  106  ;  26  L.  T.  163. 

The  jurisdiction  of  justices  is  not  ousted  hj  a 
claim  of  right  to  put  up  such  stalls.    lb. 

Allowing'  Bain- water  to  Fall  from.  Xayeo  of 
Building.] — G.  was  occupier  of  a  stable,  and 
also  owner,  but  not  occupier,  of  some  cot- 
tages, and  the  dripping  of  the  rain-water  from 
the  eaves  of  the  stables  and  cottages  obstructed 
the  free  passage  of  the  adjacent  public  footways 
by  flowing  upon  and  over  them,  and  caused 
public  inoonvenienoe  to  the  passengeis.  C.  had 
frequent  notice  of  the  obstruction,  but  did 
nothing  to  remove  it : — Held,  that  he  was  not 
guilty  of  wilfully  obstructing  the  free  passage 
of  the  highway  within  5  &  6  Will.  4,  c.  60,  s.  72. 
CrooMdill  V.  Ratcliffe,  6  L.  T.  834. 

Xakiag  Fires.]— The  lighting  of  a  fire  within 
fifty  feet  of  the  centre  of  the  highway  is  not  an 
offence  within  5  &  6  Will.  4,  c.  50,  s.  72,  unless 
done  **  to  the  injury  of  such  highway,  or  to  the 
injuiy,  interruption,  or  personal  danger  of  any 
person  travelling  thereon."  Sthuon  v.  Broicn- 
ing,  1  L.  B.,  0.  P.  321  ^  36  L.  J.,  M.  C.  152  ;  12 
Jur.,  N.  S.  262  ;  13  L.  T.  799 ;  14  W.  B.  395  ;  1 
H.  &  B.  263. 

Vie  of  Forambulators.]— The  use  of  a  public 
footway  includes  that  of  a  perambulator  as  a 
usual  accompaniment  of  a  large  class  of  foot 
passengers,  if  of  a  size  and  weight  not  to  incon- 
venience other  passengers,  and  not  to  injure  the 
soil.    Reg,  v.  Mathiag,  2  F.  &  F.  570. 

Whether,  under  the  circumstances,  the  use 
of  such  a  vehicle  is  justifiable,  is  a  question  of 
fact.    Ih, 

Biding  on  Footpaths.]— The  5  &  6  Will.  4, 
c.  50,  s.  72,  imposes  a  penalty  on  any  person 
"  who  shall  wilfully  ride  upon  any  footpath  or 
causeway  by  the  side  of  any  road  made  or  set 
apart  for  the  use  or  accommodation  of  foot 
passengers,  or  shall  wilfully  drive  any  horse, 
&c.,  cattle  or  carriage,  upon  any  such  footpath 
or  causeway : " — Held,  that  the  enactment  ap- 
plies only  to  footpaths  (as  well  as  causeways) 
by  the  side  of  roads,  and  not  to  footways  in 
general.  Reg,  v.  Pratt,  3  L.  B.,  Q.  B.  64  ;  37 
L,  J.,  M.  C.  23  ;  16  W.  B.  146. 

Baeing  on  Highway— Liability.] — ^A  right  of 
highway  does  not  include  a  right  to  race ;  and 
a  person  who  had  been  party  to  a  hurdle-race 
is  jointly  liable  for  the  putting  the  hurdles  on 
the  ground,  although  he  did  not  take  part  in 
that  particular  act.  Sotoerby  v.  Wadswortky  3 
F.  &  F.  734. 

Cattle  Lying  about  Highway!.] — Under  27 
&  28  Vict.  c.  101,  s.  25,  the  owner  is  liable  to  a 
l)enalty  if  cattle,  sheep,  kc,  are  found  lying 
about  any  highway,  notwithstanding  they  are 
under  the  control  of  a  keeper  at  the  time. 
Latoretice  y.  Xing,  3  L.  B.,  Q.  B.  345  ;  37  L.  J., 
M.  C.  8 ;  18  L.  T.  356 ;  16  W,  B.  966  ;  9  B.  &  S. 
325. 


CatUo  Straying.]— By  27  k  28  Vict.  c.  101, 
s.  25,  if  any  horse,  oz,  &c.,  is  found  stzaying  on 
or  lying  about  any  highway,  or  acrooB  any  part, 
or  by  the  sides  thereof  the  owner  shall  be  liable 
to  a  penalty  not  exceeding  6i,  for  each  animal, 
provided  that  nothing  in  the  act  shall  be  deemed 
to  extend  to  take  away  any  right  of  pasturage 
which  may  exist  on  the  sides  of  any  highway : — 
Held,  that  the  owner  of  cattle  found  straying 
on  the  metall^  part  of  a  highway  was  liable  to 
the  penalty,  notwithstanding  he  had  a  right  of 
pasturage  on  the  sides  of  it.  Oolding  v.  Stocks 
ing,  4  L.  B.,  Q.  B.  516  ;  38  L.  J.,  M.  C.  122  ;  20 
L.  T.  479  ;  17  W.  B.  722  ;  10  B.  &  S.  348. 

By  a  local  act,  a  barrier  bank,  made  for  drain* 
age  purposes  in  Lincolnshire,  together  with  a 
road  thereon,  was  vested  in  trustees,  who  were 
directed  and  required  from  time  to  time  to  let 
the  herbage  of  the  bank  to  be  grazed  witii  sheep 
only,  at  such  yearly  rent  as  could  be  reasonably 
had  for  the  same.  The  road  ran  along  the  top 
of  the  bank,  and  was  an  open  public  highway. 
Sheep  o\rned  by  a  renter  of  the  herbage,  and 
depastured  on  the  sides  of  the  barrier  bank, 
were  found  upon  the  metalled  part  of  the  high- 
way, and  the  owner  was  convicted  and  fined 
under  the  Highway  Act,  1864  (27  k  28  Vict.  c» 
101),  8. 25  : — Held,  that  the  conviction  was  right. 
Bothamley  v.  Danby,  24  L.  T.  656. 

By  the  FubUc  Health  Act,  1875,  highways  (not 
being  turnpike  roads)  are,  in  urban  districts, 
vest^  in  and  put  under  the  control  of  the  urban 
authority  for  tne  district,  which  in  some  places 
is  the  local  board.    In  1771  the  commissioners 
under  an  inclosure  act   set  out  E.  and  C.  as 
private  roads.    In  1818  E.  became  a  public  road, 
and  as  such  has  since  been  repaired  by  the 
parish.    C.  has  always  continued  to  be  a  private 
way.    Until  1863*the  surveyor  of  highways,  and 
subsequently  the  local  board  (to  whom  the  office 
of  surveyor  of  highways  was  then  transferred,, 
and  who  in  1875  became  the  urban  authority 
for  the  district  under  the  Public  Health  Act)» 
were  accustomed,  year  by  year,  to  let  the  right 
of  pasturage  on  the  sides  of  £.  and  C,  though 
several  persons  in  the  neighbourhood  had  in* 
sisted  on  the  right  to  put  cattle  in  both  place» 
without  making  any  payment.     In  Febmaryy 
1876,  the  local  board  let  to  the  plaintiff  the 
right  of  herbage  on  the  sides  of  both  E.  and  C. 
for  a  term,  notwithstanding  which  the  defen- 
dant insisted,  during  the  continuance  of  the 
term,  on  turning  out  his  cattle  to  graze  on  the 
side  of  both  roads.     The  plaintiff  therenpon 
brought  an  action  for  trespass  against  the  defen- 
dant : — Held,  that  the  action  was  maintainable 
so  far  as  related  to  the  sides  of  £.,  which  by 
virtue  of  s.  149  of  the  Public  Health  Act,  1875, 
had  become  vested  in  the  local  board  in  such  a 
way  as  to  confer  the  right  of  pasture ;  but  that 
the  plaintiff's  claim  failed  as  regarded  C,  the 
local  board  having  no  title,  and  there  being  na 
such  actual  or  conclusive  possession  on  the  part 
of  the  plaintiff  as  would  enable  him  to  maintain 
an  action  for  trespass  against  the  defendants 
Coverdale  v.  Charlton,  3  Q.  B.  D.  376 ;  47  L.  J., 
Q.  B.  446 ;  38  L.  T.  687 ;  26  W.  B.  687.    Affirmed, 
4  Q.  B.  D.  104  ;  48  L.  J.,  Q.  B.  128  ;  40  L.  T.  88  ; 
27  W.  B.  257—C.  A. 

Taming  Cattle  Loose.]— By  the  2  &  3  Vict, 
c.  47  (Metropolitan  Police  Act),  s.  54,  a  penalty  la 
imposed  on  all  persons  who,  to  the  annoyance  of 
passengers,  shall  turn  loose  any  hoise  or  cattle 
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in  a  thoroughfare : — Held,  that  the  expression 
"  tamed  loose  "  means  leaving  the  cattle  with- 
out any  control.  Sherhom  v.  Wells,  3  B.  &  S. 
784  ;  32  L.  J.,  M.  C.  179 ;  8  L.  T.  274. 

Where,  therefore,  a  person  sent  his  cattle  with- 
out anj  halter,  but  under  the  care  of  a  boy,  to 
graze  on  a  highway : — Held,  that  this  was  not  an 
offence  within  the  act.    Ih 

Orerhanging  Trees. J — By  the  Highway  Act, 
1835  (5  &  6  Will.  4,  c.  50),  s.  72,  if  any  person 
shall  wilfully  obstruct  the  passage  .of  anyioot- 
way,  he  is  made  liable  to  a  penalty  of  40«.  A 
person  was  summoned  under  this  section  for 
obstructing  a  way.  Evidence  was  given  that 
trees  and  underwood  on  his  land  had  grown  over 
and  across  the  way,  so  as  to  be  an  obstruction  to 
the  free  passage  along  it  :-r-Held,  that  the  per- 
son, in  merely  suffering  the  trees  to  grow  so  as 
to  be  an  obstruction,  did  not  wilfully  obstruct 
the  way  within  s.  72.  Walker  v.  Homer,  1  Q. 
B.  D.  4  ;  46  L.  J.,  M.  C.  34  ;  33  L.  T.  601  ;  24 
W.  R.  95. 


Order  of  Justioes  on  Oceupier.]  —  The 

word  "owner"  in  s.  65  of  the  Highways 
Act  (5  &  6  Will.  4,  c.  50),  means  the  person  in 
actual  occupation.  An  order  of  justices  under 
s.  65  for  lopping  trees  overhanging  a  highway, 
made  on  a  summons  served  only  on  Uie  occupying 
tenant  of  the  land  abutting  on  the  highway  : — 
Held,  to  be  valid,  and  in  form  sufficient.  Wood- 
ard  V.  JSillericay  Highway  Board,  11  Ch.  D. 
214  ;  48  L.  J.,  Ch.  635  ;  27  W.  R.  593. 

Lopping  done  by  Surveyor  on  Default.] 

— ^At  a  special  session  for  the  highways,  an  order 
of  justices  under  5  &  6  Will.  4,  c.  50,  s.  65,  was 
made,  reciting  a  complaint  by  the  surveyors  that 
the  owner  had  refused  and  neglected  to  cut, 
prune,  or  plash  certain  hedges,  and  to  prune  or 
lop  certain  trees  upon  his  farm,  on  the  side  of  a 
carriage-way  or  cart-way, "  whereby  the  sun  and 
wind  were  excluded  from  the  carriage-way  or 
cart-way,  to  the  damage  thereof,  and  whereby  also 
obstructions  were  caused  in  the  carriage-way  or 
cart- way ; "  that  the  owner  had  appear^,  and  the 
offence  was  proved ;  and  the  justices  did  thereby 
order  the  owner  "  to  cause  the  hedges  to  be  cut, 
pruned  or  plashed,  and  the  trees  to  be  pruned  or 
lopped,  and  the  obstructions  complained  of,  to 
the  injury  or  damage  of  the  highwigr,  removed 
within  ten  days  from  the  service  hereof."  Upon 
default  of  the  owner  to  comply  with  this  order, 
the  surveyor  cut  one  of  the  hedges,  and  removed 
tile  obstruction  caused  thereby,  and,  in  so  doing, 
cut  down  the  thorn  trees  or  thorns  in  question  : — 
Held,  that  the  order,  if  not  valid,  affoided  no 
justification  to  the  surveyor.  Jenny  v.  Brook 
{in  error),  1  New  Sess.  Cas.  323  ;  6  Q.  B.  323  ; 
13  L.  J.,  Q.  B.  376  ;  8  Jur.  782— Ex.  Ch. 

Held,  also,  that  the  order,  so  far  as  the  direc- 
tion contained  in  it  to  cut,  prune  or  plash  the 
hedges,  without  any  description  of  the  extent  to 
which  it  was  to  be  done,  was  bad,  but  was  good 
as  to  the  residue,  and  justified  the  surveyor  in 
removing  any  actual  obstruction  to  the  high- 
ways by  hedges  or  trees,  though,  as  to  the  trees, 
it  was  defective,  in  omitting  to  state  that  they 
were  not  planted  for  ornament,  &c.    Ih, 

Held,  lastly,  that  a  statement,  that  the  hedges 
and  trees  were  growing  on  the  plaintiff*s  farm, 
and  on  the  side  of  the  highway,  was  equivalent 
to  a  statement  that  he  was  the  owner  of  the  land 


next  adjoining  the  xx)ad ;  so  that  the  order  was  not 
bad  altogether  for  omitting  to  shew  that  fact.    Ih* 

^— Beeovery  of  Expenses  —  Mandamus  to 
issue  Warrant.] — The  court  will  not  grant  a 
rule  nisi  for  a  mandamus  to  compel  justices  to 
issue  their  warrant  to  levy  the  expenses  of  cut- 
ting a  hedge,  pursuant  to  5  &  6  Will.  4,  c.  50,  s. 
65,  unless  it  appears  that  a  demand  has  been 
made  of  the  expenses  from  the  person  sought  to 
be  charged,  and  that  the  justices  wero  informed 
of  that  demand.  Whiteviarsh,  Ex  parte,  8 
D.  P.  C.  431 ;  4  Jur.  823. 

ii.  Action  for  Injuries  caused  by. 

Particular  Ix^ury,  Hecessity  of.] — To  entitle 
anyone  to  bring  an  action  for  an  obstruction  to  a 
highway  he  must  shew  that  he  has  sustained  a 
*'  particular,  direct  and  substantial  "  injury  be- 
yond that  which  is  done  to  the  public.  Benja  m  iih 
V.  Storr,  9  L.  R.,  C.  P.  400 ;  43  L.  J.,  C.  P.  162  ; 
30  L.  T.  362  ;  22  W.  R.  631. 

In  order  to  maintain  an  action  for  obstruct* 
ing  a  public  way,  a  person  must  suffer  some 
substantial  damage  peculiar  to  himself,  beyond 
that  suffered  by  the  rest  of  the  public  who  use 
the  way.  Winterhottom  v.  Derby  (^EarV),  2  L» 
R.,  Ex.  316  ;  36  L.  J.,  Ex.  194  ;  16  L.  T.  771  ;  16 
W.  R.  15. 

In  an  action  for  obstructing  a  public  way,  the 
plaintiff  proved  no  damage  peculiar  to  himself 
beyond  being  delayed  on  several  occasions  in 
passing  along  it,  and  being  obliged,  in  common 
with  everyone  else  who  attempted  to  use  it, 
either  to  pursue  his  journey  by  a  less  direct 
road,  or  to  remove  the  obstruction  : — Held,  that 
he  was  not  entitled  to  maintain  the  action.    lb. 

An  action  will  Ue  at  the  suit  of  a  private  indi- 
vidual who  actually  sustains  an  injury  by  rea* 
son  of  a  public  nuisance,  which  may  possibly 
affect  the  public,  and  for  which  the  person  com- 
mitting the  nuisance  would  be  indictable.  Rose 
V,  Groves,  5  M.  &  G.  613  ;  6  Scott,  N.  R.  646  ;  1 
D.  &  L.  61  ;  12  L.  J.,  0.  P.  251 ;  7  Jur.  951.  See 
Hurbert  v.  Groves,  1  Esp.  148. 

Where  A.  was  delayed  by  an  obstruction  in  a 
highway,  and  thereby  prevented  from  performing 
the  same  journey  as  many  times  in  a  day  as  he 
otherwise  would  if  the  obstruction  had  not  ex* 
isted : — Held,  that  he  might  maintain  an  action 
against  the  person  who  raised  the  obstruction,  as  he 
had  sustained  an  individual  injuiy  or  inconveni* 
ence.  Greasley  v.  Codlifiy,  2  Bing.  263 ;  9  Moore, 
489. 

Frozixnity  of  Damage.] — ^A  declaration  alleged 
that  there  was  a  public  footway  from  a  field  of 
the  plaintiff  to  another  field  of  the  plain- 
tiff, and  that  the  defendant  obstructed  the 
way,  whereby  the  plaintiff  and  his  servants, 
employed  in  the  management  of  his  lands  and 
in  tending  his  cattle,  were  compelled  to  go  by  a 
longer  route,  and  thereby  the  work  and  labour 
of  the  plaintiff  and  his  servants  were  necessarily 
consumed  to  a  greater  extent,  and  the  plaintiff 
was  prevented  from  employing  his  servanta 
during  such  excess  as  he  otherwise  would  have 
done : — Held,  a  sufficient  allegation  of  peculiar 
damage  to  enable  the  plaintiff  to  maintain 
the  action.  Blagrave  v.  Bristol  Waterworks 
Covtpany,  1  H.'&  N.  369  ;  26  L.  J.,  Ex.  57. 

Causing  Trespass.] — It  is  no  ground  of 
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action  that  a  person,  by  stopping  up  on  his  own 
huad  the  continuation  of  a  public  footway  over 
his  neighbour's  land,  causes  the  public  to  tres- 
pass on  other  parts  of  his  neighbour's  laud,  to 
his  damage.    2  b, 

Under  Lord  Campbell's  Aet— Boiler  left  in 
Highway.] — The  defendant  left  an  agricultural 
roller  between  the  hedge  and  the  metalled  part 
of  the  road,  having  removed  it  from  a  field  on 
the  opposite  side  of  the  road  for  his  own  conve- 
nience. A  pony,  drawing  a  carriage  in  which  the 
plaintiff^s  wife  was  ridmg,  shied  at  the  roller, 
upset  the  carriage,  and  the  plaintiffs  wife  was 
killed  :-rHeld,  that  the  roller  vras  an  obstruction 
to  the  highway  ;  that  it  was  an  unreasonable 
user  of  the  highway  by  the  defendant,  and  that 
the  plaintiff  was  entitled  to  recover  damages  for 
the  death  of  his  wife  under  Lord  Campbeirs  Act. 
Wilkinjt  V.  Day,  12  Q.  B.  D.  110  ;  49  L.  T.  .999  ; 
32  W.  E.  123  ;  48  J.  P.  6. 

.  EfliMt  of  Contributory  Hegligenee.] — H.  was 
driving  a  mare  along  a  highway.  The  mare 
took  fright  at  a  house-van  belonging  to  the  defen- 
dant, which  was  standing  on  the  grassy  side  of 
l^he  highway  ;  she  kickS  and  feU,  and  H.  was 
thrown  out  of  his  vehicle  and  injured  so  severely 
that  he  died.  The  mare  was  a  kicker,  but  H. 
did  not  know  of  her  vice.  The  jury  found  that 
the  van  was  a  dangerous  object ;  that  the  defen- 
dant had  acted  unreasonably  in  leaving  it  where 
it  stood;  and  that  the  injury  to  H.  was  occa- 
sioned by  two  causes  combined-^1)  the  van 
standing  where  it  stood,  and  (2)  the  vice  of  the 
mare.  They  also  found  that  H.  was  guilty  of 
no  contributory  negligence  : — ^Held,  that  on  these 
findings  his  executors  were  entitled  to  recover 
against  the  defendant  under  lx)rd  Campbeirs 
Act.  JIarrU  v.  Mobbs,  3  Ex.  D.  268 ;  39  L.  T. 
164  ;  27  W.  R.  154. 

Unreasonable  and  unnecessary  user  of  part  of  a 
highway  is  equivalent  to  tiie  obstruction  of  the 
highway.    lo. 

One  who  is  injured  by  an  obstruction  in  a 
highway,  against  which  he  fell,  cannot  maintain 
an  action,  if  it  appears  that  he  was  riding  with 
great  violence  and  want  of  ordinary  care,  but 
for  which  he  might  have  seen  and  avoided  the 
obstruction.  Butterfield  y.  Forrester^  11  East,  60. 

In  an  action  to  recover  compensation  for  an 
injury  occasioned  by  an  obstruction  in  a  high- 
way, it  was  left  to  the  jury  to  say  whether  or  not 
the  plaintiff  was  himself  in  any  degree  the  cause 
of  the  injury — ^whether  he  had  acted  with  such  a 
want  of  reasonable  and  ordinary  care  as  to  dis- 
entitle him  to  recover  : — Held,  that  the  direction 
was  proper.  Marriott  v,  Stanley,  1  Scott,  N.  R. 
392  ;  4  Jur.  320. 

In  an  action  for  killing  an  ass,  which  the  de- 
claration alleged  to  have  been  lawfully  upon  a 
highway  when  it  met  its  death,  it  appeared,  that 
the  animal,  fettered  by  the  fore  feet,  had  been 
placed  on  the  highway  by  the  plaintiff,  and  was 
killed  by  being  unable  to  get  away  from  the  de- 
fendant's waggon,  which,  without  its  driver,  was 
coming  at  a  smartish  pace  along  the  road : — 
Held,  that  the  jury  was  properly  directed  that, 
although  it  was  an  illegal  act  on  the  part  of  the 
plaintiff  to  pat  the  animal  on  the  highway,  still, 
unless  its  being  there  was  the  immediate  cause  of 
the  accident,  the  plaintiff  was  entitled  to  recover 
against  the  defendant  for  the  loss  of  the  animal. 


Davies  v.  Mann,  10  M.  &  W.  546  ;  12  L.  J., 

Ex.  10 ;  6  Jur.  954. 

Hooesfity  of  Precantioni  againft  Danger.] 
— ^A  person  placing  a  dangerous  obstruction  in  a 
highway  or  in  a  private  road  over  which  persons 
have  a  right  of  way,  is  bound  to  take  all  neces- 
sary precautions  to  protect  persons  exercising 
their  right  of  way  ;  and  if  he  neglects  to  do  so  is 
liable  for  the  consequences.  ClarJt  v.  Chambers, 
3  Q.  B.  D.  327  ;  47  L.  J.,  Q.  B.  427 ;  38  L.  T.  454 ; 
26  W.  R.  613. 

The  defendant  had  placed  in  a  private  road 
adjoining  his  ground  a  hurdle  with  a  chevaux-de- 
frise  on  the  top  in  order  to  prevent  the  public 
from  looking  over  the  barrier  at  athletic  sports 
in  his  grounds..    Some  one,  not  known,  removed 
ib.Q  hurdle  to  another  spot  without  his  authority, 
and  the  plaintiff,  passing  of  right  along  the  road, 
soon  afterwards,  in  the  dark,  and  knowing  the 
original  position  of  the  hurdle,  but  not  that  it 
was  moved,  ran  his  eye  against  the  chevaux-de- 
frise  and  lost  his  sight.     The  jury,  in  an  action 
for  negligence,  held  that  the  original  erection  of 
this  hurdle   was  unauthorized   and   wrongful, 
that  the  chevaux-de-frise  was  dangerous  to  the 
safety  of  persons  using  the  road,  and  that  there 
was  no  contributory  negligence.    They  gave  the 
plaintiff  a  substantial  velvet : — Held,  that  the 
injury  was  not  an  improbable  consequence  .of 
the  defendant's  act ;  that  it  was  his  duty  to  take 
all  necessary  precautions   under  the   circum- 
stances to  protect  persons  exercising  their  right 
of  way  ;  and  that  the  action  was  maintainable. 
lb. 

If  a  highway  is  dedicated  to  the  public  with  a 
dangerous  obstruction  upon  it,  such  as  would 
have  been  a  nuisance  if  placed  upon  an  ancient 
way,  as  a  flight  of  steps,  or  a  projecting  flap,  no 
action  can  be  maintained  against  the  person 
dedicating  it  for  an  injury  caused  thereby.  Mob^ 
bins  V.  Jones,  15  C.  B.,  N.  8.  221 ;  23  L.  J.,  C.  P. 
1  ;  11  Jur.,  N.  S.  239  ;  9  L.  T.  623  ;  12  W.  K. 
248. 

An  action  will  not  lie  against  the  owner  of  a 
house  having  a  covered  area  adjoining  a  public 
footway,  wMch  area  was  in  existence  before  and 
at  the  time  of  the  dedication  of  the  highway, 
and  was  dedicated  to  the  public  before  5  &  6 
Will.  4,  c.  50,  for  an  injury  to  an  individual  from 
the  giving  way  of  the  covering  of  the  area  in 
consequence  of  the  wear  and  tear  occasioned  by 
public  user.    lb. 

Obstmoting  AooesB  to  a  Eonie.]— When  the 
private  right  of  the  owner  of  a  house  adjoining  *a 
highway  to  access  from  his  house  to  the  highw:ay 
is  interfered  with  by  an  unreasonable  user  of  the 
highway,  he  is  entitled  to  recover  damages  from 
the  wroxigdoer  in  respect  of  loss  of  custom  in  the 
business  which  he  carries  on  in  his  house.  He 
is  entitled  also  to  recover  damages  on  the 
ground  that  he  has  suffered  a  particular  injury 
from  a  public  nuisance.  Fritz  v.  Hobsan,  14  Ch. 
D.  242  ;  49  L.  J.,  Ch.  321  ;  42  L,  T.  225  ;  28  W. 
R.  459. 

Hose  V.  Groves  (5  Man.  &  G.  613)  and  Zyo/t  v. 
Fishmongers'  Company  (\  App.  Gas.  662)  followed. 
Bieket  v.  Metropolitan  Railway  Company  (2  L. 
R.,  H.  L.  175)  distinguished,    fb^ 

The  right  of  a  landowner  to  use  a  public  high- 
way, e.g.  for  the  purpose  of  bringing  materials 
for  the  building  of  a  house  on  his  land,  must  be 
exercised  reasonably.    lb. 
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If  there  are  several  wajs  of  access  to  the 
land  there  is  no  absolute  right  to  use  the  most 
convenient  way  exclusively,  without  regard 
to  the  convenience  of  neighbouring  landowners. 
lb. 

For  any  obstruction  to  a  public  highway, 
which  is  a  nuisance,  though  such  should  obstruct 
the  i>arty's  business,  an  action  cannot  be  main- 
tained by  the  party  so  obstructed  ;  the  only 
remedy  is  by  an  indictment.  Hubert  v.  Graves, 
1  Esp.  148. 

A  railway  company,  in  the  construction  of  its 
line  of  railway,  and  under  the  powers  of  its  sta- 
tute, temporarily  obstructed  a  highway,  adjoin- 
ing which  was  a  house  occupied  by  a  licensed 
victualler,  whereby  the  number  of  passengers 
passing  along  the  highway  was  diminished,  and 
he  sustained  damage  by  the  falling  off  of  his 
business  : — ^Held,  that  such  damage  was  not  the 
subject  of  compensation.  Ricket  v.  Metropolitan 
Railway  Company,  5  B.  &  S.  149  ;  34  L.  J.,  Q.  B. 
257  ;  11  Jut.,  N.  S.  260  ;  12  L.  T.  75  ;  13  W.  R. 
455— Ex.  Ch.  And  in  Dom.  Proc,  2  L.  R.,  H.  L. 
175  ;  38  L.  J.,  Q.  B.  205  ;  16  L.  T.  542  ;  15  W. 
R.  937. 

Dnty  of  Owners — Feneing  of  EzeavatioiiB — 
Liability  of  Owners.] — ^Where  an  excavation  is- 
made  near  to,  but  not  substantially  adjoining,  a 
public  highway,  at  common  law  no  action  lies 
against  the  owner  of  the  land  by  a  person  who 
has  strayed  off  the  highway,  and  fallen  into  such 
excavation.  Hardcastle  v.  Soxvth  Yorkshire 
Raihoay  and  River  Dun  Company,  4  H.  &  N. 
67  ;  28  L.  J.,  Ex.  139  ;  5  Jur.,  N.  S.  150. 

A  person  while  passing  along  a  recently  used 
way  over  the  defendant's  land  instead  of  an 
ancient  way  close  by,  sustained  injury  by  falling 
into  a  sand  pit  excavated  by  the  defendant  on 
his  own  land.  Held,  that  as  there  was  no  evi- 
dence of  dedication  of  the  new  way  by  the  defen- 
dant to  the  public,  he  was  not  responsible. 
XeUl  V.  Byrne,  2.L.  R.,  Ir.  287. 

In  an  action  for  an  injury  to  the  wife  of  the 
plaintiff  through  the  negligence  of  the  defendant 
in  leaving  an  open  vault  or  cellar  on  his  own 
premises  unfenced,  whereby  she  fell  in  and 
was  injured,  the  evidence  was  that  persons  were 
in  the  habit  of  going  across  the  spot  where  the 
vault  was  for  the  purpose  of  making  a  short  cut 
from  a  street  to  tne  main  road,  by  avoiding  an 
angle,  but  that  the  owner  of  the  premises  as 
often  as  he  saw  them  turned  them  back  : — Held, 
that  he  was  not  liable.  Stone  v.  Jackson,  16  C. 
B.  199. 

Where  owners  of  some  waste  laud,  which  was 
bounded  by  two  highwa}^,  and  in  which  there 
was  a  quarry,  worked  it  by  their  licensees,  and  the 
plaintiff,  not  knowing  of  the  quarry,  passed  over 
the  waste  in  the  dark  to  get  from  .one  road  to  the 
other,  and  fell  into  the  quarry  : — Held,  that  no 
duty  was  cast  upon  the  owners  to  fence,  as  the 
digging  the  quarry  did  not  amount  to  a  public 
nuisance.  JBtaunselly,  Smith,  7  C.  B.,  N.  S.  731  ; 
29  L.  J.,  C.  P.  303 ;  6  Jur.,  N.  S.  897  ;  8  W.  R. 
277. 

Fartlef  Liable  — Proximate  Cause.]  —  If  the 
proximate  cause  of  damage  is  the  plamtiff's  un- 
skilfulness,  although  the  primary  cause  is  the 
misfeasance  of  the  defendant,  he  cannot  re- 
cover ;  at  least,  if  the  mischief  is  in  part  occa- 
sioned by  the  misfeasance  of  a  third  person  not 
.^ued     Flower  v,  Adam,  2  Taunt.  314, 


A.  placed  lime  rubbish  in  a  highway ;  the  dust 
blown  from  it  frightened  the  horse  of  B.,  and 
nearly  carried  him  into  contact  with  a  passing 
waggon,  in  avoiding  which,  he  unskilfully  drove 
over  other  rubbish  placed  in  the  road  by  C,  and 
was  overthrown  and  hurt : — Held,  that  B.  could 
not  recover  against  A.    lb. 


Negligence  of  Person  Employed.]  —  A 


employed  B.  to  construct  a  drain  in  a  public 
highway,  B.  employed  C,  to  fill  in  the  earth  over 
the  brick-work  and  to  cany  away  the  surplus  : 
C,  in  performing  his  work,  left  the  earth  raised 
so  much  above  the  level  of  the  road,  that  D., 
driving  in  the  dark,  was  thereby  upset  and  sus- 
tained injury : — Held,  that  A.  was  not  responsible 
for  the  negligence  of  C.  Peachey  v.  Rowland, 
13  C,  B.  182  ;  22  L.  J.,  C,  P.  81 ;  17  Jur.  764, 


Loeal  Boards.] — A  heap  of  stones  was 


left  by  the  side  of  a  road  without  light,  and  the 
plaintiff  on  a  dark  night  drove  his  cart  against 
it,  and  was  upset  and  injured.  The  road  was  in 
the  district  of  which  the  corporation  was  the 
local  board  of  health,  and  the  heap  was  left  there 
by  the  negligence  of  persons  employed  by  the 
corporation  to  repair  the  roads : — Held,  that  the 
corporation  was  liable,  as  the  local  board,  to  an 
action  for  the  negligence  of  their  servants  ;  and 
was  not  exempt  from  liability  by  reason  of  11  & 
12  Vict.  c.  63,  s.  117,  which  imposes  on  them  the 
same  duties  and  liabilities  as  a  surveyor  of  high- 
ways. Foreman  v.  Canterbury  QJUayor'),  6  L, 
R.,  Q.  B.  214 ;  40  L.  J.  .Q.  B.  138  ;  24  L.  T. 
386  ;  19  W,  R.  719. 

— ^  Hegligenee  of  Contraetor.]— A  company 
contracted  with  A.  for  the  laying  down  of  their 
main  gas-pipes  in  the  streets  of  a  town,  having 
no  special  legislative  powers  for  such  purpose. 
A.'s  servants  left  a  heap  of  earth  and  stones 
which  had  been  thrown  out  of  the  trenches  dug 
for  receiving  the  pipe  in  one  of  the  streets,  and 
B.,  in  passing  along  the  street,  tumbled  over  it 
and  wasinJTued: — ^Held,  that  the  company  was 
liable  for  the  injury  occasioned  to  B.  Mlis  v, 
Sheffield  Oas  Consumers'  Company,  2  £1.  &  BL 
767  ;  23  L.  J.,  Q.  B.  42  ;  18  Jur.  146.. 

A  workman  in  a  government  dockyard,  which 
he  was  not  allowed  to  leave  during  the  day,  re« 
turning  to  his  place  of  work  from  a  necessary  in 
the  dockyard,  which  he  habitually  used,  by  one 
of  several  practicable  routes  which  he  was  per- 
mitted to  take,  accidentally  fell,  and  had  his  arm 
injured  by  a  revolving  shaft  insufficiently  fenced, 
which  had  been  placed  in  the  road  by  a  govern- 
ment contractor,  who  placed  his  works  on  the 
spot  by  permission  of  the  government: — Held, 
that  the  contractor  was  not  responsible.  Bolch 
V.  Smith,  7  H.  &  N.  736  ;  31  L.  J.,  Ex.  201 ;  8 
Jur.,  N.  S  197  ;  10  W.  R.  387. 

iii.   Other  Proceedings, 

Iigunotion — ^Rights  of  Owner.] — The  owner  of 
the  soil  of  a  public  way  is  entitled  to  an  injunction 
to  prevent  a  stranger  from  laying  down  pipes 
therein,  and  from  keeping  there  any  already  laid. 
Ooodson  V.  Richardson,  9  L.  R.,  Ch.  221 ;  43  L. 
J.,  Ch.  790  ;  30  L.  T.  142  ;  22  W.  R.  337. 

To  Bestrain  Bemoval  by  Snrveyor.] — In  a 

suit  to  restrain  surveyors  of  highways  from  re- 
moving a  wall  inclosing  a  piece  of  ground  alleged 
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to  form  part  of  a  highway,  the  High  Court  of 
Justice  has  jurisdiction  to  decide  whether  the  land 
docs  or  does  not  form  part  of  the  highway ;  and  if 
the  court  comes  to  the  conclusion  that  it  does  not 
form  part  of  the  highway,  an  injunction  to  pre- 
vent the  removal  of  the  inclosure  cannot  be 
granted.  Bag  thaw  v.  Buxton  Local  Boards  1 
Ch.  D.  220  ;  45  L.  J.,  Ch.  260  ;  34  L.  T.  112  ;  24 
W.  R.  231. 

Semble,  that  a  wall  inclosing  part  of  a  street 
is  an  obstruction  to  the  '*  safe  and  convenient 
passage  along  "  the  street  within  the  meaning  of 
the  Towns  Improvement  Clauses  Act,  1847, 
whatever  may  be  the  width  of  the  uninclosed 
portion  of  the  street.    Ih, 

Semble,  that  after  it  has  been  judicially  deter- 
mined that  a  particular  object  is  an  obstruction 
to  a  public  highway,  the  surveyors  of  highways 
may  remove  the  obstruction.    Ih, 

Suing  for  Penalty— Time  for.]— Under  27  & 
28  Yict.  c.  101,  8.  51,  which  enacts  that  if  any 
person  shall  encroach  by  making  or  causing  to  be 
made  any  building  or  fence  on  the  side  of  any 
carriage-way  within  fifteen  feet  from  the  centre 
thereof,  he  shall  be  subject  to  a  penalty  not  ex- 
ceeding 40f .,  the  encroachment  is  not  a  continuing 
offence,  and  the  six  months'  limitation  created 
by  11  &  12  Vict.  c.  43,8.  11,  commences  from  the 
completion  of  such  building  or  fence.  Coffgins 
Y.  Bennett,  2  C.  P.  D.  568. 

b.  TJmbt  of  LocomotlTM. 

LooomotiT6B,  what  are— nireihing-lCaehine.] 
—  A  portable  steam-engine,  upon  wheels  and 
drawn  by  horse-power,  used  to  drive  a  threshing- 
machine  within  a  bam,  but  not  fixed  thereto  or 
to  the  soil,  is  within  5  &  6  Will.  4,  c.  50,  s.  70. 
Smith  V.  Stokes,  4  B.  &  8.  84  ;  32  L.  J.,  M.  C. 
199  ;  8  L.  T.  425 ;  11  W.  R.  753. 

An  owner  of  a  steam  threshing-machine  lent 
it  to  hire  to  a  &rmer,  and  sent  his  man  with 
it,  who  superintended  it.  The  machine  was 
•erected  within  a  distance  of  twenty-five  yards 
from  the  highway,  but  there  was  no  evidence  to 
shew  that  the  owner  directed  it  to  be  so  erected, 
and  he  was  himself  not  present  at  the  time. 
Being  convicted  under  5  &  6  Will.  4,  c.  50,  s.  70  : 
— Held,  that  the  conviction  was  bad.  Harrison 
V.  Leaper,  5  L.  T.  640. 


Tricycle  capable  of  being  Propelled  by 


Vict.  c.  83),  88.  3,  4,  7.  Parkyns  v.  Prust,  7 
Q.  B.  D.  313  ;  60  L.  J.,  M.  C.  148 ;  50  L.  J.,  Q.  B. 
648  ;  30  W.  R.  13  ;  45  J.  P.  761. 

Regulation  of  Railwayi — ^Rate  of  Speed.] — 
The  S.  railway  company  obtained  the  leave 
of  parties  interested  in  the  soil  of  a  highway 
and  in  streets  of  a  town  adjoining  their 
terminus,  and  laid  rails  thereon,  and  ran 
their  railway  engines  and  carriages  over  such 
street  to  a  place  beyond  their  terminus.  Ko 
express  power  so  to  use  the  highway  was  given 
by  any  statute : — Held,  that  the  Locomotives 
Act  (28  &  29  Vict.  c.  83),  s.  4,  applied,  and  that 
the  company  could  not  go  at  a  greater  speed 
than  two  miles  an  hour,  this  being  a  case  of 
driving  a  locomotive  along  a  public  highway 
within  the  meaning  of  that  act.  London  and 
South'  Western  Bailicay  Company  v.  Myers,  -}.'> 
J.  P.  731. 


Ckites  for  Lerel  Crosiioga.]-— The  provi- 


Bteam.] — A  tricycle  was  capable  of  being  pro 
pelled  by  the  feet  of  the  rider,  or  by  steam  as 
an  auxiliary,  or  by  steam  alone.  There  was  no 
smoke,  nor  escape  of  steam  into  the  air,  nor 
anything  to  indicate  that  it  was  being  worked 
by  steam,  nor  anything  which  could  frighten 
horses,  or  cause  danger  to  the  public  using  the 
highway  beyond  any  ordinary  tricycle.  The 
weight  was  about  two  hundredweight,  and  the 
tires  of  the  wheels  about  one  and  a  half  inch 
in  width.  The  tires  being  of  india-rubber,  no 
injury  would  be  done  to  the  surface  of  the  road 
by  working  the  machine  on  it : — Held,  that 
the  tricycle  was  a  "locomotive"  within  the 
definition  in  s.  38  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878  (41  &  42  Vict, 
c.  77),  and  was  therefore  subject  to  the  rules  and 
regulations  for  the  use  of  locomotives  on  high- 
ways prescribed  by  ss.  28  and  29  of  that  act,  by 
the  Locomotives  Act,  1861  (24  &  25  Vict.  c.  70), 
s.  12,  and  the  Locomotives  Act,  1866  (28  &  29 


sions  of  the  Highways  Act  (5  &  6  will.  4,  c.  60). 
8.  71,  as  amended  by  2  &  3  Vict.  c.  45,  s.  1,  and  5 
&  6  Vict  c.  65  (for  the  better  regulation  of  rail- 
ways), s.  9,  by  which  the  proprietors  of  a  railroad 
which  crosses  a  highway  at  a  level  crossing  are 
compelled  to  put  up  gat^  at  such  crossing,  do  not 
apply  to  a  private  line  of  railway,  on  private 
property,  used  by  the  proprietors  exclusively 
for  their  private  purposes.  Matsot^  v.  Baird, 
3  App.  Cas.  1082;  39  L.  T.  304;  26  W.  R. 
835. 

A  declaration  stated  that  the  railway  of  a  rail- 
way company  crossed  a  public  highway  on  a 
level,  yet  the  company,  in  contravention  of  the 
statutes  in  that  behalf,  did  not  keep  the  gates 
across  the  highway  at  the  crossing  point  con- 
stantly closed,  whereby  two  horses  of  the  plaintiff, 
which  were  lawfully  upon  the  highway,  escaped 
from  the  highway  into  and  upon  the  railway, 
and  were  by  a  locomotive  engine  and  train  ran 
over  and  kUled.  Plea,  that  Sie  horses  were  not 
lawfully  upon  the  highway  when  the  injury  was 
done.  The  horses  hsA  leaped  a  hedge  into  a 
turnpike  road,  and  had  strayed  thence  into  a  new 
road  formed  by  the  company,  leading  across  the 
railway  into  an  old  highway,  and  one  of  the  gates 
at  the  crossing  being  open,  had  got  upon  the 
line: — Held,  that  the  company  being  required 
by  their  act,  and  by  6  &  6  Vict.  c.  55,  s.  9,  to 
keep  the  gates  constantly  closed,  the  horses  were 
as  against  them  lawfully  on  the  highway,  and  the 
plaintiff  might  recover.  Fawcett  v.  York  and 
Worth  Midland  Railway  Company,  16  Q.  B.610  ; 
20  L.  J.,  Q.  B.  222  ;  15  Jur.  173. 

See  also  sub  tit  Railways. 

Regulation  of  Locomotives— Shoes  on  WheeU.  ] 
—By  the  Locomotives  Act,  1861  (24  &  25  Vict  c. 
70),  s.  3  (repealed  by  41  &  42  Vict  c  77,  s.  28), 
every  locomotive  used  on  a  highway  and  drawing 
any  waggon  shall  have  the  tires  of  the  wheels 
thereof  not  less  than  9  inches  in  width,  and  the 
wheels  shall  be  cylindrical  and  smooth-soled,  or 
used  with  shoes  or  other  bearing  surface  of  a 
width  not  less  than  9  inches.  A  locomotive  was 
used  on  a  highway,  having  the  tires  of  the  two 
driving-wheds  18  inches  wide.  Upon  the  tires 
were  strips  or  shoes  9{' inches  in  width,  mea- 
sured across  the  tire  parallel  to  the  axis  of  the 
wheel,  and  3  inches  broad  and  1  inch  thick. 
The  shoes  were  placed  alternately  on  each  edge 
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of  the  tiie,  and  in  the  centre  they  touched  and 
overlapped  one  another  by  about  1 J  inch.  There 
was  thus  always  a  bearing  surface  of  at  least 
9  inches  in  width  on  the  road :— Held,  that  no 
fihoes  or  bearing  surface  would  comply  with  the 
statute  unless  they  were  similar  to  the  tires 
of  the  wheels  prescribed,  viz.,  uniform  smooth- 
surfaced  bands  of  the  width  of  9  inches  at 
least  round  the  whole  circumference  of  the 
wheels ;  that  these  bands  must  be  continuous 
and  unbroken  (save  in  so  far  as  the  joints  of  the 
material  used  might  render  perfect  continuity 
impossible)  ;  and  that  the  engine  in  question 
did  not  comply  with  the  statute,  ^ody  v. 
Jeffery,  3  Ex.  D.  95 ;  47  L.  J.,  M.  C.  69  ;  38  L.  T. 
68  ;  26  W.  R.  356. 

The  question  of  what  are  "  shoes  "  within  the 
meaning  of  s.  3  (repealed)  of  the  Locomotives 
Act,  1861,  is  a  question  of  fact  to  be  determined 
by  the  justices.  Edmunds  v.  Sarin,  26  W.  R. 
765. 

By  the  Locomotives  Act  (24  &  25  Vict.  c.  70), 
fi.  3  (repealed),  every  locomotive  used  on  a  high- 
way and  drawing  any  waggon  shall  have  the 
wheels  cylindrical  and  smooth-soled,  or  used 
with  shoes  or  other  bearing  surface  of  a  width 
not  less  than  9  inches.  An  engine  was  so  used, 
which  had  its  wheels  fitted  w^ith  shoes  4J  inches 
broad,  placed  parallel  to  one  another,  and  3 
inches  apart,  and  bolted  obliquely  across  the 
whole  breeidth  of  the  wheel,  so  that  when  a 
length  of  less  than  9  inches  of  one  shoe  was  in 
contact  with  the  ground  the  deficiency  was  made 
up  by  the  length  of  contact  of  the  next  shoe  with 
the  ground  : — Held,  that  the  bearing  surface  not 
being  continuous,  the  engine  was  not  in  con- 
formity with  tJae  act.  Stringer  r.  Sykes,  2  Ex. 
D.  240  ;  46  L.  J.,  M.  0.  139  ;  36  L.  T.  152  ;  25 
W.  R.  273. 

— —  Fenon preceding  LoeomotiTe  on  Foot] — 

The  3rd  section  of  28  &  29  Vict.  c.  83,  which,  as 
amended  by  41  &  42  Vict.  c.  77,  s.  29,  requires 
one  of  the  three  persons  employed  to  conduct  a 
steam  locomotive  on  a  public  highway  to  precede 
such  locomotive  on  foot  by  20  yards,  and  in  case 
of  need  to  assist  horses,  or  carriages  drawn  by 
horses,  in  passing  the  same,  is  not  the  less  com- 
plied with  because  such  person,  whilst  preceding 
the  locomotive  on  foot,  leads  a  horse  and  cart  of 
his  own.  Davis  v.  Broume^  48  L.  J.,  M.  C.  92  ; 
40  L.  T.  657. 

Liability  for  Injuries  earned  by.] — An  action 
is  maintainable  by  a  person  who  had  sustained 
an  injury  through  his  horses  being  frightened 
by  a  traction  steam-engine  used  on  a  highway, 
under  24  &  25  Vict.  c.  70,  the  jury  finding  that 
the  engine  was  likely  to  frighten  horses,  and  that 
the  defendant  knew  it.  Wat  kins  v.  Jteddiny  2 
F.  &  F.  629. 

When  BO  Kegligonee.] — The  defendant 

was  possessed  of  a  traction  engine,  which  was 
propelled  by  steam  power.  Whilst  it  was 
being  driven  by  the  defendant's  servants 
along  a  highway,  some  sparks  escaping  from 
it  set  fire  to  a  stack  of  hay  of  the  plaintifb 
-fitanding  on  a  neighbouring  farm.  The  engine 
was  constructod  in  conformity  with  the  Loco- 
motive Acts,  1861,  1866 ;  at  the  time  of  the 
Accident  it  was  being  driven  at  a  proper  pace, 
and  the  defendant's  servants  were  guilty  of  no 
negligence  in  the  management  of  it: — Held, 


that  the  defendant  was  liable  to  compensate  the 
plaintiffs  for  the  injury  done  to  the  stack,  upon 
the  ground  that  the  engine,  being  a  dangerous 
machine,  an  action  was  maintainable  at  common 
law,  and  the  Locomotive  Acts  did  not  restrict 
the  liability  of  the  defendant.  Powell  v.  Fall,  5 
Q.  B.  D.  597  ;  49  L.  J.,  Q.  B.  428  ;  43  L.  T.  562 
— 0,  A. 

0.  Eztraozdinary  Traffic. 

Liability  for— *'Ezoessive  Weight**  and 
<<  Extraordinary  Trafflo,"  what  is.]— The  ap- 
pellant employed  on  a  highway  a  traction 
engine  drawing  two  waggons  for  the  carriage  of 
materials  and  goods  us^  for  ordinary  purposes 
on  his  estate  (the  engine  being  of  less  weight 
than  was  allowed  by  s.  28  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  and  hav- 
ing its  wheels  constructed  in  accordance  with 
the  provisions  of  that  section),  and  thereby  did 
damage  to  the  highway  beyond  that  causd  by 
the  o^nary  wear  and  tear : — Held,  that  this  was 
"  excessive  weight "  and  "extraordinary  traffic," 
the  damage  caused  by  which  was  properly 
chargeable  upon  the  appellant  under  s.  23  of  the 
act.  Aveland  (^Lord)  v.  Lucas,  5  C.  P.  D.  361 ; 
49  L.  J.,  C.  P.  643  ;  42  L.  T.  788  ;  28  W.  R.  571 ; 
44  J.  P.  360— C.  A.  Aflirming  6  C.  P.  D.  211 ; 
28  W.  R.  446. 

Haulage  of  limber  in  Timber  District] 

— In  a  group  of  twenty  parishes  there  were  large 
woods  which  came  to  maturity  after  ten  or 
seventeen  years'  growth,  and  one  or  other  wood 
was  cut  eveiy  year,  and  the  timber  hauled  over 
one  or  other  Mghway  each  winter.  Before  the 
haulage  the  ro^  were  in  &ir  repair,  and  the 
other  traffic  was  chiefly  caused  by  donkey  carts 
or  passengers.  The  haulage  over  one  and  a  half 
mile  caused  extra  expense  of  12Z.  10«.,  for  which 
the  respondents  were  summoned  under  41  &  42 
Vict.  c.  77,  s.  23.  The  justices  found  that  the 
weights  were  not  excessive,  and  held  that  there 
was  not  extraordinary  traffic,  this  being  the 
ordinary  trade  of  the  district : — Held,  that  the 
justices  were  justified  by  the  evidence  in  coming 
to  their  decision.  Ba-glan  Ifighioay  Board  v. 
Monnwuth  Steam  Company,  46  J.  P.  598. 


Boad  not  Constmotod  for  Heavy  Weights.] 


— Savin  was  adjudged  to  pay  500/.  for  damage 
done  by  the  excessive  weight  of  his  locomotives 
and  carriages  along  a  highway  near  Oswestry. 
The  highway  had  not  been  originally  constructed 
for  heavy  weights  and  was  not  well  formed,  but 
owing  to  the  damage  done  it  was  reconstructed 
and  properly  formS,  and  the  expense  of  recon- 
struction could  not  be  separated  from  the  cost 
of  repairs.  The  quarter  sessions  affirmed  the 
order,  but  stated  a  case  : — Held,  that  the  order 
was  right,  it  being  immaterial  that  his  engines 
were  made  and  used  in  accordance  with  the 
statute.  Savin  v.  Oswestry  Highway  Boards  44 
J.  P.  766. 

— -  Trafflo  eansed  in  Building  a  House.] — 
Materials  for  building  a  house  were  carried  by 
the  respondent  over  a  highway,  and  he  was  sum- 
moned under  s.  23  of  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  by  the  appellants, 
to  recover  the  amount  of  expenses  incurred  by 
them  by  reason  of  the  damage  to  the  highway. 
The  justices  dismissed  the  summons,  subject  to 
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a  special  casein  which  they  found  that  the  traffic 
conducted  by  the  respondent  was,  in  aggregate 
weight  and  quantity,  ezcessiye  and  extraordi- 
nary as  compared  with  the  ordinary  traffic  along 
the  highway,  which  was  light  agricultural 
traffic,  that  the  highway  had  been  damaged 
thereby,  that  the  amount  expended  on  the  high- 
way by  reason  thereof  was  in  excess  of  the 
average  expense  of  repairing  highways  in  the 
neighbourhood,  and  was  an  extraordinary  ex- 
pense incurred  by  reason  of  such  damage,  but 
that  the  traffic  did  not  materially  differ  in 
character  from  that  to  be  expected  on  the  high- 
way : — Held,  that  the  respondent  was  not  liable 
for  the  damage  to  the  highway.  Pickering 
Lythe  East  Highway  Board  v.  Barry ^  8  Q.  B.  D. 
59 ;  51  L.  J.,  M.  €.  17  ;  46  L.  T.  655  ;  30  W,  E. 
246  ;  46  J.  P.  215. 


Branch   Aoad — ConTeyanoe  of  Manure 


to  Farm— Traetion  Engines.]— Justices  having 
made  an  order  charging  the  expenses  of  repair- 
ing a  highway  upon  the  appellants  as  being 
extraordinary  expenses  within  41  &  42  Vict.  c. 
77,  s.  23,  it  appeared  that  the  highway  communi- 
cated at  either  end  with  main  roads,  and  'vyas 
principally  used  by  farmers  and  occupiers  of 
land  adjoining  it  for  ordinary  farm  traffic.  The 
appellants  having  been  employed  to  convey  a 
quantity  of  manure  to  a  farm  adjoining  the  road, 
carried  it  there  by  means  of  a  traction  engine 
and  trucks,  the  engine  weighing  eight  and  the 
truck  five  tons.  The  road,. which  had  not  been 
prepared  for,  and  was  not  adapted  to,  the  weight 
of  traction  engines,  was,  in  consequence  of  such 
traffic,  rendered  unfit  for  use.  The  carriage  of 
farm  material  and  produce  by  traction  engines 
was  usual  in  the  neighbourhood,  though  not 
upon  this  particular  road  : — Held,  that  the  order 
was  right,  the  passage  of  traction  engines  and 
trucks  being  "  extraordinary  traffic  "  upon  the 
particular  road.  Reg.  v.  Ellis  or  Ellii  v.  Maid' 
fftorie  Sanitary  Authority^  8  Q.  B,  D.  466 ;  30 
W.  R.  613  ;  46  J.  P.  295. 


Traffic    from    reeognized    Business    in 


Heighbonrhood.] — Upon  the  hearing  of  a  com- 
plaint made  by  a  highway  board  under  the 
Highways  and  Locomotives  Amendment  Act, 
1878  (41  &  42  Vict.  c.  77),  s.  23,  for  the  purpose 
of  recovering  from  the  appellant  extraordinary 
expenses  incurred  by  the  board  by  reason  of 
traffic  conducted  by  him,  it  appeared  that  he 
was  I  owner  or  occupier  of  stone  quarries  in  the 
district,  and  that  the  stone  was  conveyed  in 
heavy  loads  over  the  highways,  so  as  to  make  the 
cost  of  repairing  them  much  larger  than  if  they 
had  been  subject  to  ordinary  agricultural  traffic ; 
but  that  the  stone  traffic  was  a  recognized 
business  in  the  neighbourhood,  and  the  wi^gon 
loads  of  the  usual  weight  in  such  traffic.  The 
justices  having  upon  these  facts  found,  first,  that 
the  traffic  was  not  extraordinary ;  secondly,  that 
the  weights  were  excessive ;  and  thirdly,  that 
the  expenses  were  extraordinary : — Held,  that 
the  first  finding,  which  was  warranted  by  the 
evidence,  shewed  that  the  expenses  were  not 
"extraordinary"  within  the  meaning  of  the 
section,  and  that  they  could  not  be  recovered 
from  the  appellant.  WalUngton  v.  Iloskins  or 
IIooki7is,  6  Q.  B.  D.  206 ;  50  L.  J.,  M.  C.  19  ;  43 
L.  T.  597  ;  29  W.  R.  152  ;  45  J.  P.  173. 

• —  Aocording  to  Number  of  Carts.] — W., 


owner  of  ironstone  mines,  sent  his  traffic  to  the 
railway  station  along  a  highway,  in  carts  of  the 
ordinary  size  and  weight,  but  they  made  about  70 
journeys  per  day.  The  other  tra^c  was  agricul- 
tural, and  very  small,  and  W.'s  carts  caused  the 
chief  traffic  here.  Other  owners  of  mines  sent 
their  traffic  by  a  private  railway,  and  not  over 
the  highway  in  carts  : — Held,  the  justices  were 
wrong  in  holding  that  W.  caused  extraordinaiy 
traffic  merely  because  he  had  many  carts  to  send. 
Beg.  V.  Williamfon,  45  J.  P.  505. 

Mode  of  Estimating  Traffic.] — Semble, 


the  surveyor  was  wrong  in  merely  comparing  the 
traffic  of  W.  with  the  traffic  on  part  of  the  high- 
way  he  was  bound  to  repair.    lb. 


Liability  for  Acts  of  Contraetor.]— W, 


bought  timber  near  a  railway  station  and  con- 
tracted with  a  person  to  convey  part  of  it,  he 
himself  sending  the  rest.  The  timber  was  con- 
veyed in  broad-wheeled  waggons  in  sixty-seven 
loads,  each  load  from  three  to  five  tons  weight. 
The  surveyor  estimated  that  this  caused  212, 
extra  expenses  in  repairs,  and  summoned  W, 
under  s.  23  of  the  Highways  Amendment  Act, 
1878.  The  justices  held  that  it  was  extraordinary 
traffic,  and  that  whether  W.  or  the  contractors 
conveyed  it  was  of  no  consequence,  and  made 
an  order  on  W.  for  21?. : — Held,  by  the  court, 
that  the  justices  were  right.  Williams  v.  Daviety 
44  J.  P.  347. 

The  owner  of  quarries  had  been  ordered  to 
pay  a  sum  for  damage  caused  by  excessive 
weight  and  extraordinary  traffic.  Counsel  ad« 
mitted  that  the  principle  of  the  preceding  case 
was  conclusive  against  him.  He,  however, 
asked  for  leave  to  appeal,  as  that  case  was  also 
under  appeal.  The  court  gave  judgment  for  the 
respondents,  and  gave  leave  to  appeal.  Northum' 
berldnd  Whinstone  Company  v.  Alnvoick  JBigh- 
way  Boards  44  J.  P.  360, 

Act  of  Person  Employed  by  Contractor.] 

— B.  was  employed  by  a  contractor,  C,  to  bulla 
a  bridge  over  the  H.  railway  for  the  railway 
company,  and  in  doing  so  used  a  traction- 
engine  of  nine  tons  to  c&aw  two  trucks  loaded 
with  bricks,  each  truck  being  eight  tons,  and 
caused  damage  for  several  days  which  amounted 
to  137/.  On  a  proceeding  under  42  k  43  Vict, 
c.  77,  s.  23,  for  causing  extraordinary  traffic  :— > 
Held,  that  B.  was  liable  though  employed  by  C, 
and  that  the  remedy  was  applicable^  though 
under  the  Railway  Clauses  Act,  1846,  s.  58,  the 
company  might  be  proceeded  against  to  make 
good  all  such  damage.  Barnett  v.  Hoc  High» 
way  Board,  46  J.  P.  805. 

Beoovery  of  Expenses — Surveyor's  Certificate 
— Time  within  which  Summary  Proceedinga  may 
be  Taksn.] — A  complaint  was  preferred  against 
G.  on  the  7th  December,  1881,  by  a  highway- 
board,  to  recover  322Z.  5«.  3rf.  for  extraordinary 
expenses  under  the  Highways  and  Locomotives 
(Amendment)  Act,  1878  (41  &  42  Vict.  c.  77),  s. 
23.  The  damage  was  done  before  the  25th  March, 
1879,  the  surveyor  made  his  certificate  on  the  19th 
May,  1879,  and  payment  was  demanded  on  the 
15th  September,  1881.  By  s.  36  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878,  all 
expenses  under  the  act  may  be  recovered  before 
a  court  of  summary  jurisdiction  in  manner  pro* 
vided  by  11  &  12  Vict.  c.  43,  and  by  the  11th 
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section  of  that  Act,  "  Where  no  time  is  811*68(17 
or  shall  hereafter  be  specially  limited  for  making 
any  such  complaint,  or  laying  any  sach  informa- 
tion in  the  act  or  acts  of  parliament  relating  to 
each  particular  case,  such  complaint  shall  be 
made  and  sach  information  shall  be  laid  within 
six  calendar  months  from  the  time  when  the 
matter  of  sach  ooxnplaint  or  information  re- 
spectively arose :  " — Held,  that  the  six  months' 
period  of  limitation  within  which  a  complaint 
may  be  preferred  to  recover  extraordina^  ex- 
penses onder  the  23rd  section  of  the  Highways 
and  Locomotives  Amendment  Act,  1878,  most 
be  reckoned  from  the  date  of  the  surveyor's  cer- 
tificate and  not  from  the  time  payment  is  de- 
manded. Pool  and  Ihrden  Higmoay  Board  v. 
Gunning,  61  L.  J.,  M.  C.  49 ;  46  L.  T.  163  ;  31 
W.  R.  30  ;  46  J.  P.  708. 

Certain  extraordinary  traffic  took  place  in  the 
year  ending  March,  1880.  The  expense  of  2H. 
thereby  incurred  was  demanded  from  C.  in  No- 
vember, 1880,  and  in  March,  1881 ;  the  sur- 
veyor's certificate  being  signed  in  February, 
1881.  The  summons  for  non-payment  was  in 
April,  1881 :— Held,  that  the  six  months'  limita- 
tion dated  from  the  certificate  and  demand  of 
parent,  and  not  from  the  time  when  the  re- 
pairs were  made,  and  therefore  that  the  summons 
was  in  time.  White,  v,  CoUon^  46  J.  P,  666. 

d.  Other  Offenoee  on. 

Biding  Fniionsly.]— The  Highway  Act,  1836 
(5  &  6  Will.  4,  c.  50),  s.  78,  enumerates  various 
acts  and  omissions  by  persons  on  highways 
having  charge  of  carriages  and  animals,  and  also 
by  persons  interrupting  others ;  amongst  them, 
if  any  person,  riding  any  horse  or  beast,  or 
driving  any  sort  of  carriage,  shall  ride  or  drive 
the  same  furiously,  so  as  to  endanger  the  life  or 
limb  of  any  passenger,  then  follow  the  woids : 
"  Bvery  person  so  offending  in  any  of  the  cases 
aforesaid,  and  being  convicted  of  any  such 
offence,'*  shall  "  for  every  such  offence  forfeit  any 
sum  not  exceeding  5Z.,  in  case  such  driver  shall 
not  be  the  owner  of  such  waggon,  cart,  or  other 
carriage ;  and  in  case  the  offender  be  the  owner 
of  such  waggon,  cart,  or  other  carriage,  then  any 
sum  not  exceeding  10/."  W.  was  convicted  by 
justices  of  riding  furiously  on  horseback  along  a 
highway,  and  fined  a  sum  less  than  U. : — Held, 
that  the  penalty  under  6/.  was  applicable  to  all 
offences  mentioned  in  the  section,  whether  the 
offenders  were  drivers  of  carriages  or  not ;  and 
that  the  conviction  was  right.  Williams  v. 
Ihant,  1  Ex.  D.  277  ;  36  L.  T.  864. 

Bicycle  ii  a  Carriage.]— A  person,  riding 

a  bicycle  on  a  highway  at  such  a  pace  as  to  be 
dangerous  to  the  paasers-by,  may  be  convicted  of 
furiously  driving  a  carriage,  under  5  &  6  Will.  4, 
c.  50,  8.  78.  Taylor  v.  Goodwin,  4  Q.  B.  D.  228 ; 
48  L.  J.,  M.  C.  104  ;  40  L.  T.  458 ;  27  W.  R.  489. 

Baeing.J — ^A  right  of  highway  does  not  in- 
clude a  nght  to  race  ;  and  a  person  who  had 
been  a  party  to  a  hurdle  race  is  jointly  liable 
for  putting  the  hurdles  on  the  ground,  although 
he  took  no  actual  part  in  the  race.  Sotoerhy  v. 
WadswoHh,  8  F.  &  F.  734. 

Waggon,  Cart,  or  other  sneh  Carriage  without 
Owner's  Heme  on  it.]-— An  information  was  laid 
against  the  respondent  for  using  a  cart  on  the 
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highway  without  having  his  name  painted 
thereon,  as  required  by  6  &  6  Will.  4,  c.  50,  s.  76. 
The  cart  was  a  light  spring  cart  with  two  wheels, 
used  by  the  respondent  in  his  business  as  an 
agricultural  implement  maker,  in  which  he 
frequently  carried  agricultural  implements  to 
market,  and  drove  his  family  about  from  place 
to  place,  and  for  which  he  paid  duty  under  32 
&  33  Vict.  0.  14,  8.  18.  The  magistrates  dis- 
missed the  information  : — Held,  that  the  **  cart 
or  carriage"  contemplated  by  the  76th  section 
of  5  &  6  Will.  4,  c.  50,  was  "  ejusdem  generis  " 
with  a  waggon,  and  that  this  was  not  such  a  cart, 
and  that  the  magistrates  were  therefore  right, 
Danhy  v.  Hunter,  6  Q.  B.  D.  20 ;  49  L.  J.,  M.  0. 
16  ;  41  L.  T.  622 ;  28  W.  B.  228  ;  44  J.  P.  283. 

Bight  to  Bemove  DriTor.] — ^Where  the  driver 
of  a  waggon  committed  an  offence  within  13 
Geo.'3,  c.  78,  s.  60,  in  the  view  of  a  justice,  and 
placed  himself  before  the  board  on  which  hia 
master's  name  was  painted,  so  as  to  prevent 
the  discovery  of  the  owner,  and  the  justice 
stopped  the  horses  and  laid  hands  on  the  driver, 
and  removed  him  from  his  position  before  the 
board,  and  thereby  informed  himself  of  the 
ownership : — Held,  that  this  was  a  trespass^ 
and  gave  the  driver  a  right  of  action.  Jonas 
V.  Owen,  2  D.  &  R.  600.  i&<?  5  &  6  Will.  4,  c.  60, 
s.  78. 

Deetroying  SorCaee  of  Way— Footpaths.]— By 
6  &  6  Will.  4,  c.  60,  s.  72,  a  penalty  is  imposed 
upon  anyone  who  shall  "wilfully  destroy  or 
injure  the  surface  of  any  highway : " — Held,  that 
a  footway  across  a  field  is  a  highway  within  the 
meaning  of  this  section.  Braehenhorough  v. 
Tharshy,  19  L.  T.  692. 

Snffioieney  of  Fenoe  within  Highwayi  Aet] — 
A  contractor  for  the  construction  of  a  railway 
made  an  excavation  within  five  yards  of,  ana 
fenced  it  off  from,  a  highway.  A  horse  attached 
to  a  cart  containing  a  load  of  a  ton  weight, 
came  in  contact  with  the  fence,  which  gave  way, 
and  the  horse  was  killed  by  the  fall  into  the 
excavation : — ^Held,  that  the  fence  was  sufficient 
within  s.  70  of  the  General  Highways  Act,  1836 
(5  &  6  Will.  4,  c.  50),  and  that  there  was  no  legal 
duty  imposed  upon  the  contractor  to  construct 
a  fence  of  such  strength  as  to  withstand  such 
a  shock  as  that  described.  Blaheley  v.  Baker, 
39  L.  T.  369. 

Bemoval  of  Dust  and  Cinders— Under  Paving 
AiOts.] — Ashes  falling  from  a  furnace  of  a  brasfr* 
founder,  and  containing  particles  of  metal,  were 
subjected  to  a  process  whereby  a  portion  of  the 
metal  was  extracted.  The  residue,  having  been 
given  to  the  apprentices  as  a  perquisite,  was  by 
&em  sold  to  a  brass-refiner,  for  the  purpose  of 
extracting  a  further  quantity  of  metal.  The 
plaintiff,  who  was  employed  by  the  brass-refiner, 
whilst  conveying  the  ashes  from  the  brass- 
founder's  premises  for  this  purpose,  was  appre- 
hended by  the  defendant  under  57  Geo.  3,  c. 
xxix.,  which  gives  a  power  of  apprehending  all 
persons  who,  not  being  employed  by  or  con- 
tracting with  the  commissioners  under  the  act, 
shall  carry  away  anv  dust,  cinders  or  ashes  within 
the  district :— Held,  that  the  ashes  in  question 
were  not  dust,  cinders  or  ashes  within  the  mean- 
ing of  the  act.  Law  v.  Dodd,  1  Bx.  846 ;  17 
L.  J.,  M.  C.  65. 
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Offmeei  of  Obi tructios.]— iS^  anU^  Obstbuc- 

TION. 


6. 

WKmii  One  Convietion  a  Bar.]— W.  was  snm- 
marily  convicted  under  5  &  6  Will.  4,  c.  60,  s.  78, 
for  that  he,  being  driver  of  a  carriage  on  a  high- 
way, by  negligence  and  wilful  misconduct,  to 
wit,  by  striking  a  horse  ridden  by  H.,  caused 
hurt  and  damage  to  H. ;  he  was  afterwards  con- 
victed, on  the  same  facts,  under  24  &  26  Vict, 
c  100, 8. 42,  for  unlawfully  assaulting  H. :— Held, 
that  the  firet  conviction  was  a  bar  to  the  second. 
Wemyss  v.  Hopkint,  10  L.  R.,  Q.  B.  378 ;  44  L.  J., 
M.  0. 101 ;  32  L.  T.  9 ;  23  W.  R.  691. 

Appeal  against  Conviction.]— In  appealing 
against  a  conviction  under  5  &  6  Will.  4,  c.  50, 
8.  72,  on  information  by  the  surveyor,  it  is  not 
necessary  that  the  notice  of  appeal  provided  by 
8. 108  should  be  personally  served  upon  the  con- 
victing justices.  Reg.  v.  Yorkshire,  iV.  R.  {Jut- 
ticett),  1  New  Sess.  Cm.  574 ;  7  Q.  B.  154  ;  14 
L.  J.,  M.  0.  91 ;  9  Jur.  425. 

Leaving  the  notice  at  the  dwelling-house  is 
sufficient.    Ih, 

A  party  appealing  against  a  conviction  by  two 
justices  upon  complaint  of  the  surveyors,  for  an 
offence  under  5  &  6  Will.  4,  c.  50,  s.  47,  must 
serve  notice  of  appeal,  under  s.  105,  on  both  the 
justices.  A  notice  addressed  to  both  the  justices 
and  surveyors,  and  served  on  the  latter,  and  on 
one  justice  only,  is  not  sufficient.  Reg,  v.  Bed- 
fordtUre  (Justices),  3  P.  &  D.  21  ;  11  A.  &  E. 
134 ;  4  Jur.  85. 

4.  AUTHOBITIES. 

a.  Hiffhway  Boarda. 

Oonftitation— Iime<  for  Proeeedings.] — By  54 
Geo.  3,  c.  91,  s.  1,  overseers  of  the  poor  are  to  be 
appointed  on  the  25th  March,  or  within  fourteen 
days  next  after.  By  5  &  6  Will.  4,  c.  60,  s.  6, 
surveyors  of  highways  are  to  be  appointed  at 
the  same  time.  By  25  k  26  Vict.  c.  61,  s.  10, 
waywardens  shall  be  elected  in  every  pari^ 
forming  part  of  a  highway  district  at  the  meet- 
ng  and  time  and  in  the  manner  at  and  in  which 
surveyors  of  highways  would  have  been  chosen 
if  the  act  had  not  passed.  By  27  &  28  Vict.  c. 
lOh^  s.  10,  the  first  meeting  of  the  highway 
bosrd  shall  be  held  at  such  time  as  may  be 
appointed  by  the  provisional  or  final  order  of 
the  justices,  so  that  the  time  appointed  be  not 
more^  than  seven  days  after  the  expiration  of 
the  time  limited  by  law  for  the  election  of  way- 
wardens. A  provisional  order  constituting  a 
highway  district  ordered  that  waywardens  should 
be  elected  for  each  of  the  parishes,  and  the  final 
order  made  on  the  7th  April,  1865,  confirming 
it,  ordered  that  the  first  meeting  of  the  highway 
board  should  be  held  on  the  first  Thursday  after 
the  i26th  March : — Held,  that  the  quarter  sessions 
were  not  bound  to  appoint  on  a  day  after  the 
expiration  of  the  time  limited  by  law  for  the 
election  of  waywardens,  and  therefore  the  order 
was  valid.  Reg.  v.  Lindsey  (JvMices\  1  L.  R., 
Q.  B.  68  ;  35  L.  J.,  M.  C.  90 ;  12  Jur.,  N.  S. 
314  ;  14  W.  R.  179 ;  6  B.  &  S.  892. 

By  25  &  26  Vict.  c.  61,  s.  8,  and  27  k  28  Vict, 
e.  101,  8. 12,  no  objection  shall  be  made  at  any 
trial  or  in  any  legal  proceeding  to  the  validity  of 


any  order  after  the  expiration  of  three  calendar 
months  from  the  making  of  the  order  : — Held, 
that  an  objection  to  the  validity  of  an  order  was 
made  within  three  calendar  months,  if  made  on 
moving  for  a  rule  nisi  for  a  certiorari  within 
that  time,  though  the  rule  was  not  returnable, 
and  cause  not  shewn  till  after  the  three  months. 
Ih, 

Appointment  of  Diitrieti.]— An  ancient 

borough,  having  liberties  and  fianchises,  with 
charters  containing  non-intromittent  clauses, 
was  not  a  borough  within  the  exception  in  25  & 
26  Vict.  c.  61,  s.  2.  It  was  wholly  surrounded 
by  a  county,  and  maintained  its  own  poor  and 
highways  : — ^Held,  that  the  justices  of  the  county 
might  take  the  proper  proceedings  in  quarter 
sessions  for  miking  it  a  part  of  a  highway  dis- 
trict, under  25  k.  26  Vict.  c.  61,  s.  5  ;  and  that 
they  had  jurisdiction  to  hear  a  complaint  by  the 
waywarden  against  the  overseers  of  the  poor  of 
the  borough,  for  not  paying  over  to  the  treasurer 
of  the  highway  boai^  the  sum  ordered  by  the 
precept  of  the  board  to  be  levied  in  the  borough. 
CfUes  V.  Gluhh,  12  Jur.,  N.  S.  389  ;  13  L.  T.  526. 

The  following  description  of  the  borough, 
"  The  sevei^  parishes,  townships,  tithings,  ham- 
lete,  or  places  of  Liskeard  parish,  &c.,  K.  &c., 
shall  be  united,  &c.,"  in  the  order  constituting 
the  highway  district,  was  not  such  an  imperfect 
description  as  to  vitiate  it.    Ih, 

A  provisional  order  for  forming  a  highway 
district  constituted  the  township  of  B.  and  cer- 
tain other  parishes  and  places  a  highway  dis- 
trict, and  directed  that  one  waywarden  should 
be  electa  for  each  of  the  parishes,  townships 
and  places.  E.  was  divided  into  three  hamlets, 
each  of  which  maintained  its  own  highways. 
The  separate  hamlets  were  not  named  in  the 
order : — Held,  that  the  provisional  order  and  the 
final  order  based  on  it  were  bad,  as  the  provi- 
sional order  did  not  stete  whether  any  or  what 
waywardens  were  to  be  elected  for  the  three 
hamlets.  Reg,  v.  Yorkshire,  W,  R,  (Justices'), 
34  L.  J.,  M.  C.  227  ;  12  L.  T.  580  ;  13  W.  R.  966. 

Existing  after  Dissolution  of  Highway  Dia- 
triot,]— By  the  dissolution  of  a  highway  district, 
in  respect  of  which  a  highway  board  had  been 
constituted  under  the  Highway  Act,  1862,  the 
highway  board,  though  it  ceases  to  have  any 
control  over  the  highways  in  its  district,  does  not 
cease  to  exist  as  a  corporate  body  for  the  per- 
formance of  its  other  duties,  such  as  those  of 
suing  or  being  sued,  and  of  acting  generally  for 
the  purpose  of  winding  up  its  affairs.  Reg,  v. 
Essex  (Justices),  11  Q.  B.  D.  704 ;  49  L.  T.  394  ; 
32  W.  R.  220— C.  A.  Affirming  62  L.  J.,  M.  C. 
124  ;  49  L.  T.  177 ;  31  W.  R.  813 ;  47  J.  P. 
725. 

Bight  to  Hotice  of  Action.] — ^The  mem- 
bers of  a  board  for  the  repair  of  the  highways  in 
a  parish  having  resolved  tnat  the  surveyor  should 
be  directed  to  open  the  locus  in  quo  to  the 
public,  on  the  suggestion  that  there  was  an 
ancient  right  of  footway  over  it,  the  surveyor 
did  in  pursuance  of  such  resolution  remove  a 
gate  obstructing  such  supposed  right  of  footway ; 
and  an  action  being  brought  against  the  mem- 
bers of  the  board  and  the  surveyor  : — Held,  that 
they  were  entitled  to  notice  of  action,  it  being 
admitted   that   the  act   was  done   bon&  fide. 
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JSmith  V.  ffopper,  9  Q.  B.  1006  }  16  L.  J.,  Q.  B. 
03  ;  11  Jur.  302. 

Sleotion  of  Members — ^Waywardens.] — ^At  a 
vestiy  meeting  for  the  election  of  a  waywarden, 
according  to  25  &  26  Vict.  c.  61,  s.  10,  A.  and  B. 
were  dalj  proposed  and  seconded  as  candidates 
for  election.  A  vote  of  those  present  at  the 
meeting  was  then  taken,  when  A.  nad  a  majority 
of  votes,  and  a  poll  was  demanded  on  behalf  of 
B.  It  was  then  observed  that  no  account  had 
been  taken  of  the  plurality  of  votes,  and  a  second 
vote  was  accordingly  taken,  when  B.  had  a 
majority.  A  poll  was.  demanded  on  behalf  of  A., 
and  fix^  for  a  later  day.  On  the  day  appointed 
for  the  poll  the  vestry  was  closed,  in  consequence 
of  a  notice  having  been  affixed  to  the  vestry 
<loor  without  the  authority  of  B.,  that  he  declined 
to  stand  as  waywarden,  and  no  poll  was  taken. 

B.  then  received  a  certificate  of  his  having  been 
duly  elected  waywarden,  signed  by  the  chairman 
of  the  meeting'  at  which  the  votes  were  taken, 
according  to  27  &  28  Vict.  c.  101,  s.  19,  and  pro- 
ceeded to  take  his  seat  at  the  highway  board  : — 
Held,  that  there  had  been  no  valid  election, 
since  it  appeared  that  the  ratepayers  had  not 
wilfully  abstained  from  voting,  but  were  misled 
by  the  notice.  Reg.  v.  Cooper^  5  L.  R.,  Q.  B. 
457  ;  39  L.  J.,  Q.  B.  273. 

-x —  Eefusal  of  Poll — Effect  of.]^A  parish 
claimed  to  be  exempt  from  being  included  in 
a  highway  district,  under  25  &  26  Vict.  c.  61,  s.  5, 
by  reason  of  its  highways  being  under  the  super- 
intendence of  a  board  established  under  5  &  6 
WiU.  4,  c.  50,  s.  18.  The  25  &  26  Vict.  c.  61, 
passed  in  July,  1862,  and  the  highway  board  was 
constituted  at  a  vestiy  meeting  in  November, 
1862,  by  a  majority  of  two-thirds  of  the  vestry- 
men present,  the  chairman  having  refused  to 
grant  a  poll  which  was  demanded  at  the  meet- 
ing : — Held,  that  a  poll  ought  to  have  been 
granted,  and  that  therefore  the  highway  board, 
under  5  &  6  Will.  4,  c  50,  was  not  properly 
created,  and  so  the  parish  was  not  exempt  from 
being  included  in  the  highway  district  under 
25  &  26  Vict.  c.  61,  s.  6.   Meg.  v.  JBoWy  33  L.  J.,  M. 

C.  53  ;  9  L.  T.  385. 

Demand  of  Poll.] — ^At  a  vestry  meeting  held 

to  elect  waywardens  for  eleven  townships,  dif- 
ferent candidates  were  successively  and  separately 
nominated,  proposed,  and  seconded,  and,  after 
Bhew  of  hands,  declared  by  the  chairman  to  be 
duly  elected  waywardens  for  each  township. 
After  waywardens  had  been  thus  elected  for  all 
the  townships,  an  elector  demanded  a  poll  in 
respect  of  the  sixth  and  seventh  townships  in 
order  of  election.  The  chairman  ruled  that  the 
ilemand  was  too  late,  and  refused  a  poll.  On  a 
rule  for  a  mandamus  to  the  def en&nts  to  re- 
assemble the  meeting,  and  proceed  to  an  election 
of  waywardens  for  the  two  townships  : — Held, 
that  the  proceedings  in  respect  of  each  township 
were  a  separate  election,  and  that  the  demand  for 
a  poll  was  too  late,  as  it  should,  in  each  case, 
i:ave  been  made  upon  the  declaration  of  the 
shew  of  hands.  Reg.  v.  Thomas^  or  St.  Asaph 
i  Vicar),  11  Q.  B.  D.  282  ;  62  L.  J.,  Q.  B.  671 ; 
47  J.  P.  792. 

Jnzisdiotion — ^Removal  of  Obstmctions.] — ^A 
highway  board  under  25  &  26  Vict.  c.  61,  has  no 
authority  to  determine  whether  a  disputed  high- 


way is  or  is  not  a  highway,  or  to  order  the 
removal  of  an  obstruction  from  a  disputed  high- 
way. Mill  V.  Hawker,  9  L.  R.,  Ex.  309  ;  43  L.  J., 
Ex.  129  ;  30  L.  T.  894  ;  22  W.  R.  26.  Affirmed, 
10  L.  R.,  Ex.  92 ;  44  L.  J.,  Ex.  49  ;  33  L.  T. 
17^;  24  W.  R.  348— Ex.  Ch. 

Personal    Liability    of    Members.]  — 


The  25  &  26  Vict.  c.  61,  by  s.  9,  sub-s.  6,  pro- 
tects the  members  of  the  board  from  liability  by 
reason  of  any  "  lawful  act  done  by  them  in  exe- 
cution of  any  of  the  powers  of  the  board  ; "  but 
if  the  board,  acting  as  a  corporation,  orders  the 
surveyor  to  commit  a  trespass  on  private  pro- 
perty for  the  purpose  of  removing  an  obstruction 
m)m  a  disputed  highway,  such  an  order  is  ultra 
vires,  and  the  members  of  the  board  who  concur 
in  giving  the  order  are  personally  liable,  and 
may  be  sued  for  the  trespass,  though  they  have 
acted  bon&  fide.    Ih, 

Beeovery  of  Expenses — Bill  in  Parliament.] 

— A  board  of  waywardens  of  a  highway  who  have 
incurred  expenses  in  opposing  a  bUl  in  parliament 
has  no  power  under  27  &  28  Vict  c.  101,  s.  32,  to 
charge  the  parishes  in  the  district  or  any  of  them 
with  such  expenses,  even  though  the  opposition 
was  successful  and  the  result  beneficial  to  the 
district,  the  board  having  no  legal  author^  to 
incur  such  expenses.  Reg,  v.  Xingshridge  High" 
way  Board,  Cornish,  Ex  parte,  18  L.  T.  564  ;  16 
W.  R.  1115. 

Allowanoe  of  Law  Expenses.]— Law  ex- 


penses incurred  in  resisting  a  rule  for  a  certiorari 
to  remove  the  allowanoe,  by  a  justice,  of  the  ac- 
counts of  the  preceding  waywardens,  were  ex- 
penses which  a  waywaiden  might  insert  in  his 
account,  and  which  the  justices  might  allow,  if 
they  thought  proper.  Rem  v,  FowUr,  3  N.  &  M. 
826  ;  1  A.  &  E.  836. 

All  expenses  bonft  fide  incurred  by  a  way- 
warden, in  tiie  execution  of  the  duty  imposed 
upon  him,  might  be  inserted  in  his  account,  and 
might  be  allowed  or  disallowed  by  the  justices 
in  their  discretion.    Ih. 

Costs  of  Indietments.] — ^A  township  was 

included  in  a  highway  dismct  formed  under 
25  &  26  Vict.  c.  61.  The  highway  board  in- 
dictol  B.  for  an  obstruction  caused  by  him  in 
a  street  in  the  township.  B.,  having  removed 
the  indictment  by  certiorari,  was  upon  the  trial 
found  guilty,  and  paid  the  taxed  costs.  There 
were  extra  costs,  which  the  highway  board 
charged  on  the  township  : — ^Held,  Qiat  the  costs 
of  the  indictment,  including  the  extra  costs, 
were  expenses  of  repairing  and  keeping  in  repair 
the  highway,  which  the  surveyor  of  the  highways 
would  have  been  justified  in  incurring  under  6  U 
6  Will.  4,  c.  60,  ss.  6,  27,  and  which,  therefore, 
the  highway  board,  who  is  placed  in  the  same 
position  as  the  surveyor  by  25  &  26  Vict.  c.  61, 
s.  17,  had  properly  charged  on  the  township; 
and,  per  Cockbum,  0.  J.,  and  Crompton,  J.,  if 
not,  they  were  expenses  in  relation  to  such  high- 
ways, within  25  &  26  Vict,  c,  61,  s.  20.  Rm.  ▼. 
Heath,  6  B.  &  S.  671  ;  12  L.  T.  492 ;  13  W.  B. 
805,  sub  nom.  Heath  v.  West  Eddishury  Highway 
Board, 

b*  Surveyora* 

i.  Flection  and  Appointment, 

For  two  Townships  in  one  Parish.]— A  ses-^ 

z  2 
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sions  foand  that  the  parish  of  M.  consisted  of 
two  townships,  M.  and  K.  N. ;  that,  from  the 
earliest  peri(xl  wiUiin  living  memory  to  1799, 
saryeyorB  were  appointed  for  these  townships, 
one  for  each ;  that  from  that  time,  to  save  ex- 
pense, there  had  been  one  appointment  of  two 
surreyors  for  the  parish  at  large,  one  of  them 
always  being  an  inhabitant  of  M.,  and  the  other 
of  EL  K. ;  and  that  each  acted  as  surveyor  in  his 
own  township ;  that  distinct  rates  had  been 
made  for  each  township,  and  applied  distinctly 
to  the  repairs  of  each  ;  that  the  surveyors  kept 
distinct  accounts,  but  that  these,  as  well  as  the 
rates  (before  they  were  taken  to  the  magistrates), 
were  examined  and  allowed  at  a  general  parish 
vestry ;  and  that  the  occupiers  of  land  haa  been 
rated,  in  respect  of  their  occupation,  to  the  re- 
pair of  the  highways  of  that  township  in  which 
the  houses  they  resided  in  were  situate : — ^Held, 
sufficient  evidence  that  each  township  was  im- 
memorially  bound  to  repair  the  roads  in  it,  and 
consequently,  that  the  appointment  of  surveyors 
for  each  township  was  proper.  Rex  v.  King's 
NewtOHy  1  B.  &  Ad.  826. 

By  Pariah  Divided  into  several  Tithings.]— 
Where  a  parish  was  divided  into  eight  tithings, 
each  of  which  before  5  &  6  Will.  4,  c.  50,  main- 
tained its  own  highways  separately,  and  after 
the  passing  of  that  act  each  of  the  tithings 
elected  one  or  more  persons  as  surveyors,  who 
formed  a  board  for  the  parish,  but  rat^  the 
tithings  separately  as  before  the  act : — Held, 
that  the  parish  at  large  had  no  power  to  form  a 
board  under  s.  18,  and  that  a  rate  made  by  them 
was  bad.  Beg.  v.  Bush,  1  P.  &  D.  586  ;  9  A.  & 
E.  820. 

By  Kagiitratet  on  BoAual  or  Vagleot  of 
Parish.] — ^The  appointment  of  a  surveyor  of 
highways  by  justices  at  a  special  sessions,  upon 
neglect  or  refusal  on  the  part  of  a  parish  to 
nominate  and  elect  a  surveyor,  under  5  &  6  Will. 
4,  c.  60,  s.  11,  is  invalid,  if  made  at  the  same 
sessions  at  which  the  neglect  or  refusal  appears. 
Beg.  V.  Best,  5  D.  &  L.  40  ;  2  B.  C.  Rep.  90  ;  2 
New  Sesfl.  Cas.  655 ;  S.  C,  nom.  Surrey  (Jus- 
tice4t),  16  L.  J.,  M.  C.  102  ;  11  Jur.  489. 

The  5  &  6  Will.  4,  c,  60,  s.  6,  which  enacts,  that 
the  inhabitants  of  a  parish  maintaining  its  own 
highways  shall  proceed  to  an  election  of  sur- 
veyors of  highways  at  their  first  meeting  in 
vestry  for  the  nomination  of  overseers  of  the 
poor  in  every  year,  requires  the  vestry  to  be  one 
of  which  due  notice  has  been  given,  in  pursuance 
of  58  Geo.  3,  c.  69,  s.  1.    Ih. 

Who  may  Vote,]— In  the  election  of  a  sur- 
veyor of  highways,  an  inhabitant  occupying  pro- 
perty liable  to  be  assessed  to  the  highway  rate  is 
entitled  to  vote,  though  he  h&s  never  been  actu- 
ally rated  to  the  highway  rate.  Beg.  v.  Kershaw, 
6  Bl.  &  Bl.  999  ;  26  L.  J.,  M.  C.  19  ;  2  Jur.,  N.  S. 
1189. 

Demand  of  a  Poll.]— At  a  vestiy  held  under 
58  Geo.  3,  c.  69,  for  the  purpose  of  electing  sur- 
veyors of  highways,  of  which  public  notice  had 
been  given,  it  was  agreed  that  the  vote  should 
be  taken  by  a  shew  of  hands,  leaving  it  open  to 
any  one  to  propose  that  the  votes  should  be  taken 
according  to  the  statute.  A.  and  B.  were  re- 
spectively proposed  and  seconded  for  the  office 
of  surveyor,  and  on  a  shew  of  hands,  A.  had  a 


majority.  It  was  then  proposed  and  seconded, 
on  behalf  of  B.,  that  the  votes  should  be  taken 
according  to  the  statute.  No  objection  was 
made  ;  and  on  the  votes  being  so  taken,  B.  had  a 
majority,  and  was  declared  duly  elected.  A. 
then  demanded  a  poll  of  the  whole  parish : — 
Held,  that  the  meeting  having  ^reed  to  a  poll 
being  taken  according  to  the  statute,  no  one  was 
entitied  afterwards  to  demand  a  poll  of  the 
whole  parish  ;  that  the  election  of  B.  was  valid, 
and  that  a  mandamus  for  another  meeting  to 
elect  would  not  lie.  Beg.  v.  ffillingdon  (  FiVar), 
18  Q.  B.  718. 

ii.  Powers  and  Duties. 

a.  Personal  Liability  generally. 

Injury  to  a  Bank  on  the  Boad8ide.]--A  sur- 
veyor of  highways  is  liable  to  a  reversioner  for 
subtraction  of  a  portion  of  his  bank  by  the  road- 
side, although  the  property  was  the  better  for 
what  the  surveyor  had  done.    Alston  v.  Scales, 

9  Bing.  3  ;  2  M.  &  Scott,  5. 

Lowering  of  Soil— ITnder  Local  Poliee  Aet] — 
Action  against  the  commissioners  for  executing 
the  Oldham  Police  Act,  for  entering  the  plaintiflfs 
close  and  lowering  the  soil.  Plea,  justifying  the 
acts  as  done  in  lowering  a  street  under  powers 
given  by  that  act  substantially  the  same  as  the 

10  &  11  Vict.  c.  34  (the  Towns  Improvement 
Act),  s.  51.  On  the  trial,  it  appeared  that  the 
close  was  part  of  a  new  street ;  that  the  commis- 
sioners had  caused  it  to  be  paved  and  lowered  in 
a  manner  that  would  have  been  justified  if  it 
had  been  an  old  street,  or  had  been  previously 
brought  under  their  management : — Held,  that 
the  powers  given  to  the  commissioners  were  not 
applicable  to  such  a  new  street,  and  that  the 
plaintiff  was  entitled  to  recover.  Brown  v.  Clegg^ 
16  Q.  B.  681. 

Bemeval  of  a  Fenee — ^ITnder  5  ft  6  Will.  4» 
c.  50.] — To  justify  a  surveyor  of  highways  in 
taking  down  a  fence,  under  5  &  6  Will.  4,  c.  50,. 
s.  69,  two  things  must  concur  :  first,  the  fence 
must  be  within  fifteen  feet  of  the  centre  of  the 
road ;  and,  second,  it  must  be  on  the  road.  Erans 
V.  Oakley,  1  C.  &  E.  125. 

A  road  was  nine  feet  wide  ;  and  there  being  a 
piece  of  uninclosed  land  at  the  side  of  it,  also 
nine  feet  wide,  which  land  was  so  rough  and  im- 
even,  that  no  carriage  ever  did  or  couldgooverit. 
the  owner  of  the  adjoining  field  took  this  land 
into  his  field,  and  put  a  fence  round  it.  The 
surveyor  of  highways  took  down  the  fence  : — 
Held,  that  he  was  not  justified  in  so  doing  under 
5  &;  6  Will.  4,  c.  50,  s.  69,  as  the  fence  was  not  on 
the  road.    lb. 

Sects.  6  and  63  of  13  Geo.  3,  c.  78,  did  not 
authorize  the  surveyor  to  widen  a  road  to  thirty 
feet  by  removing  a  fence,  unless  the  fence  sup- 
posed to  be  an  encroachment  was  actually  upon 
the  highway.  Lowen  v.  Kaye,  6  D.  &  B.  21 ;  4 
B.  &  0.  3. 

Polling  down  Cottage.]] — In  an  action  for 
pulling  down  a  cottage,  it  appeared  that  the 
plaintiff  had  been  convicted,  under  5  &  6  Will.  4, 
c.  50,  s.  69,  of  building  the  cottage  so  as  to 
encroach  on  the  highway,  but  which  was  not  in 
fact  an  encroachment  within  the  meaning  of  the 
act ;  and  the  defendant  justified  as  surveyor 
of   the  highways : — Held,  that  s.  69  required 
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the  surveyor,  after  a  conviction,  to  remove  the 
encroachment  without  a  warrant ;  and  therefore 
the  conviction,  though  erroneous,  was  a  defence. 
Keane  v.  Beynolds,  2  £1.  &  BL  748  ;  2  C.  L.  B. 
215  ;  18  Jur.  242. 

Bemoval  of  Obstmction — Xalioioiu  Damage.] 
— T.  was  the  occupier  of  a  residence  which  com- 
municated with  an  adjoining  highway  by  means 
of  a  gateway  ;  an  inclosed  drain  and  brickwork 
were  put  down  at  the  gateway  for  the  purpose  of 
convenient  access  to  his  residence,  and  also  for 
the  purpose  of  allowing  the  free  passage  of  water 
running  by  the  side  of  the  highway.  The  drain 
and  brickwork,  with  the  earth  covering  the  same, 
formed  a  nuisance  and  an  obstruction  to  the  high- 
way. The  surveyor  of  highways  for  the  parish 
within  which  T.'s  residence  was  situate,  took  up 
and  removed  the  drain  and  the  brickwork,  and 
in  so  doing  damaged  them.  The  surveyor  having 
been  chaiged  upon  an  information  before  justices 
with  committing  damage,  injury,  and  spoil  upon 
T.*s  property,  against  the  provisions  of  24  &  25 
Vict.  c.  97,  s.  62,  they  found  that  the  surveyor 
had  acted  bonA  fide,  but  that  he  did  not  do  the 
act  complained  of  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  it,  and  they 
convicted  him  of  the  offence  charged : — Held, 
that  the  conviction  was  wrong,  and  that  the  in- 
formation ought  to  have  been  dismissed  ;  for  he 
was  not  a  private  individual,  but  the  surveyor  of 
highways  having  a  control  over,  and  an  interest 
in,  the  drains  laid  for  carrying  off  the  water,  and 
tlutt  in  dealing  bonft  fide  with  the  drains  he  was 
not  guilty  of  wilful  or  malicious  damage.  Denny 
V.  Thwaitet,  2  Ex.  D.  21  ;  46  L.  J.,  M.  C.  141  ; 
35  L.  T.  628. 

Semble,  that  as  he,  according  to  the  finding 
of  the  justices,  acted  bon&  fide,  they  ought,  upon 
the  facts  stated,  also  to  have  found  that  he  acted 
under  a  fair  and  reasonable  supposition  that  he 
had  a  right  to  do  what  was  complained  of  in  the 
information.    lb. 

Trespass — Compensation  for  Injnry.l — Under 
5  &  6  Will.  4,  c  50,  s.  54,  a  surveyor  of  nighways 
may  enter  on  adjoining  lands,  and  cut  drains 
therein,  without  tendering  amends  for  the 
damage  caused  thereby;  and  an  action  will 
not  lie  against  him  for  so  doing,  the  tender- 
ing of  amends  not  being  a  condition  precedent 
or  concurrent :  and  the  surveyor  is  not  bound  to 
have  the  amount  of  damages  and  compensation 
ascertained  within  twenty-one  days  after  the 
injury  is  committed.  Peters  v.  Clarkson^  1  New 
*Se88.  Cas.  519 ;  8  Scott,  N.  B.  384 ;  7  M.  &  G. 
548  ;  13  L.  J.,  M.  C.  153  ;  8  Jur.  648. 

The  amount  of  compensation  to  be  paid  can 
be  settled  only  by  the  justices  at  a  special 
session  for  the  highways.    Ih, 

In  obtaining  Xatariali  for  Eepain.] — 

See  pott^  col.  701, 

—  Wrongftil  Distress  fbr  Bate.] — ^Where  a 
highway  rate  was  made,  payment  of  which  was 
refused  by  a  person,  and  application  thereupon 
made  for  a  distress  warrant  to  justices,  who 
declined  to  act  until  a  rule  of  the  court  was 
made  absolute,  calling  upon  them  to  do  so : — 
Held,  that  although  no  action  would  lie  against 
the  justices,  it  might  well  lie  against  the  sur- 
veyor who  levied  the  distress.   Freeman  v.  Read^ 


4  B.  &  S.  174 ;  32  L«  J.,  M.  C.  226 ;   10  Jur.i 
N.  S.  149. 

Beplevin  by  A.  against  B.  for  taking  the  goods 
of  A.  Plea,  that  lU^ter  the  passing  of  the  5  &  6 
Will.  4,  c.  50,  two  justices  made  their  warrant 
in  writing  directed  to  the  surveyors  of  the  high- 
ways (waywardens)  of  a  parish,  and  to  the  con- 
stable of  that  pai'ish,  reciting,  that  by  a  rate 
A.,  occupier  of  lands  in  the  parish,  was  duly 
assessed  to  the  repair  of  the  nighways  of  the 
parish  in  a  sum  which  had  been  demanded ;  but 
that  A*  had  refused  to  pay,  and  that  he  had 
been  sunmioned  and  had  not  appeared,  where- 
upon the  waywardens  were  commanded  to  levy 
the  amount  by  distress  and  sale  of  his  goods. 
The  plea  then  stated,  that  B.  was  constable,  and 
that  C.  and  D.  were  surveyors  (waywardens), 
and  that  the  warrant  being  delivered  to  C.  and 
D.  and  to  B.,  the  latter,  in  aid  of  C.  and  D., 
seized  the  goods  of  A. : — Held,  that  the  plea  was 
neither  in  form  nor  in  substance  a  plea  under 
the  statute ;  and  that  it  was  not  a  good  plea  at 
common  law,  inasmuch  as  it  did  not  ^ege  that 
the  justices  had  jurisdiction  over  the  subject- 
matter  in  respect  of  which  the  warrant  was 
granted.  Morrell  v.  Martin^  3  M.  &  G.  581 ;  4 
Scott,  N.  B.  300. 


Obedience  to  Orders.] — ^At  a  meeting  of 


the  members  of  a  highway  board  it  was  resolved 
that  a  path  running  through  land  in  the  occu- 
pation of  the  plaintiff  was  a  highway,  and  that 
the  plaintiff  be  directed  to  remove  a  lock  from 
a  gate  placed  across  it.  The  surveyor  of  the 
board  was  afterwards  ordered  by  them  to  re- 
move the  lock,  and  did  so.  On  the  trial  of  an 
action  of  trespass  brought  by  the  plidntiff 
against  the  members  of  the  board  in  their  per- 
sonal capacity  and  the  surveyor,  in  which  they 
justified,  Kellv,  C.  B.,  nonsuited  the  plaintiff  on 
the  ground  that  neither  the  members  of  the 
board  nor  the  surveyor  were  liable  individually. 
No  evidence  was,  therefore,  given  in  support  of 
the  plea  of  j  ustification.  The  Court  of  Excnequer 
having  set  aside  the  nonsuit  and  ordered  a  new 
trial  on  the  ground,  first,  that  assuming  that  the 
resolution  was  illegal  the  members  of  the  board 
who  concurred  in  it  were  personally  responsible ; 
secondly,  that  the  fact  that  the  surveyor  was, 
by  25  &  26  Vict.  c.  61,  s.  16,  bound  to  obey  the 
orders  of  the  board,  did  not  excuse  him  if  in 
obeying  their  orders  he  did  an  unlawful  act  :— 
Held,  on  appeal  (the  court  expressing  no  opinion 
as  to  the  liability  of  the  members  of  the  board), 
that  the  surveyor  was  liable,  and  that  the  judg- 
ment setting  aside  the  nonsuit  must  therefore  be 
affirmed.  Mill  v.  Hawker,  10  L.  B.,  Ex.  92  ;  44 
L.  J.,  Ex.  49;  33  L.  T.  177  ;  23  W.  B.  348— Ex. 
Ch.  Affirming  (as  to  surveyor)  9  L.  B.)  Ex.  309 ; 
43  L.  J.,  Ex.  129  ;  30  L.  T.  894  ;  23  W.  B.  26. 

Non-&epair.] — An  action  for  a  personal  and 
pecuniary  damage  resulting  from  the  non-repair 
of  a  county  bridge,  will  not  lie  against  the  county 
surveyor,  either  at  common  law,  or  under  43 
Geo.  3,  c.  59.  ADKinnon  v.  PoMon,  9  Ex.  609  ; 
23  L.  J.,  M.  C.  97  ;  18  Jur.  513— Ex.  Ch. 

No  action  lies  against  a  surveyor  for  damage 
resulting  from  an  accident  caused  by  his  neglect 
to  repair  the  highway.  Youn^  v.  DavUf  7  H.  & 
N.  760  ;  31  L.  J.,  Ex.  250  ;  8  Jur.,  N.  S.  286  ; 
6  L.  T.  363  ;  10  W.  B.  524.  Affirmed,  2  H.  &  C. 
177;  8  Jur.,  N.  S.  79  ;  9  L.  T.  145  ;  11  W.  B. 
736— Ex.  Ch. 
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Vegligenoe  —  Third  Party  oontraeting  to 
supply  Labour — Ko  Interference.]  —  When  a 
surveyor  of  highways  has  been  ordered  by  a 
vestry  to  do  certain  works  on  a  highway,  and 
daring  the  performance  of  those  works  an  ac- 
cident occurs  in  consequence  of  the  road  being 
left  in  a  dangerous  condition,  the  surveyor  is 
guilty  of  neglect  of  a  statutory  duty  under  6  k 
6  Will.  4,  c.  60,  s.  56,  and  vnll  be  liable  in  an 
action  for  damage  notwithstanding  that  he  has 
contracted  with  a  third  party  for  supplying  the 
necessary  labour,  and  has  not  personally  inter- 
fered with  the  work.  Taylor  v.  Greenhalghj  24 
W.  R.  311— C.  A.  Reversing  9  L.  R.,  Q.  B.  487 ; 
43  L.  J.,  Q.  B.  168  ;  31  L.  T.  184  ;  23  W.  R.  4. 

A  vestry  resolved  that  part  of  a  highway 
should  be  raised,  and  ordered  the  surveyor  of 
highways  to  employ  men  to  do  it.  He  con- 
tracted wit^  G.  to  do  the  work.  O.  employed 
and  paid  his  own  men,  and  proceeded  with  the 
work.  The  surveyor  employed  men  to  cart 
materials  to  the  ground,  and  determined  the 
levels ;  but  beyond  exercising  a  general  superin- 
tendence on  behalf  of  the  vestry  did  not  per- 
sonally interfere  with  the  work.  G.  left  the 
road  in  such  a  state  that  the  plaintiff  in  driving 
along  the  road  by  night  was  overturned  and 
injured.  The  surveyor  did  not  give  any  direc- 
tion that  the  road  should  be  left  in  such  a  state : 
— Held,  that  he  was  liable.  Pendlehury  v. 
Greenhalgh,  1  Q.  B.  D.  86  ;  46  L.  J.,  Q.  B.  3  ; 
33  L.  T.  472  ;  34  W.  R.  98— C.  A. 

Hire  of  Labonrere.]— A  surveyor  of  turnpike 
roads  is  not  personally  liable  to  answer  the 
labourers ;  but  they  must  look  to  the  commis- 
sioners, or  their  treasurer.  Peohin  v.  Patoley^  1 
W.  Bl.  670. 

Bight  to  Votioe  of  AetiAn— In  wliat  Caeee.] 
— ^Wbere  surveyors  had  been  appointed,  but  in 
an  informal  manner,  and  bonA  fide  believing 
themselves  to  be  such  surveyors,  and  to  have 
been  duly  appointed,  cut  down  a  tree  which 
overhung  the  highway  and  was  a  nuisance  to 
it : — Held,  that  they  were  entitled  to  notice  of 
action,  as  for  a  thing  done  in  pursuance  of  the 
act  Huggiiu  v.  Wayday,  16  li.  &  W.  367  ;  16 
li.  J.,  Bx.  136. 

The  members  of  a  board  for  the  repair  of  the 
highways  in  a  parish,  having  resolved  that  the 
surveyor  should  be  directed  to  open  the  locus  in 
quo  to  the  public,  on  the  suggestion  that  there 
was  an  ancient  right  of  footway  over  it,  the  sur- 
veyor did,  in  pursuance  of  such  resolution,  re- 
move a  gate  obstructing  such  supposed  right  of 
footway;  and  an  action  being  brought  against 
the  members  of  the  board  and  the  surveyor  : — 
Held,  that  they  were  entitled  to  notice  of  action, 
it  being  admitted  that  the  act  was  done  bon& 
fide.  Smith  v.  HoTpper,  9  Q.  B.  1005  ;  16  L.  J., 
Q.  B.  93  ;  11  Jur.  302. 

An  action  was  brought  against  a  surveyor  for 
allowing  and  causing  a  heap  of  gravel,  which 
had  being  placed  for  the  purposes  of  repair  of 
the  highway,  to  remain  upon  it,  without  taking 
any  care  or  precaution  to  guard  against  damage 
to  persons  passing  along  it,  contrary  to  his  duty 
in  that  behalf:  —  Held,  that  the  action  was 
brought  for  a  "  thing  done  in  pursuance  of,  or 
under  the  authority  of,"  the  statute,  and,  there- 
fore, that  he  was  entitled  to  notice  of  action. 
Bavii  V.  Curling,  8  Q.  B.  287  j  15  L.  J.,  Q.  B. 
56;  10  Jur.  69. 


In  pursuance  of  a  resolution  at  a  parish  vestry, 
that  it  would  be  advantageous  if  a  weighing 
machine  was  erected  to  check  the  weight  of 
materials  purchased  for  the  highways,  the  sur- 
veyors caused  a  machine  to  be  placed  on  the 
highway  :— Held,  that  although  the  6  &  6  Will. 
4,  c  50,  gave,  no  express  power  to  erect 
weighing  machines,  the  surveyors  were  acting  in 
pursuance  of  the  act,  so  as  to  entitle  them  to 
notice  of  an  action  brought  for  injuries  sus- 
tained by  a  person  in  driving  over  a  heap  of 
earth  excavated  •  for  the  weighing  machine. 
Hardioick  v.  Mou,  7  H  &.  N.  136  ;  31  L.  J.,  Ex. 
206  ;  7  Jur.,  N.  S.  804  ;  4  L,  T.  802. 


Action  to  Beeover  Money  paid  for  Bate.] 


— The  surveyors  of  highways  of  a  parish  made  a 
rate,  which  was  entered  in  the  rate  book  as  a 
composition  of  \$.  in  the  pound,  agreed  to  be 
taken  by  the  surveyors,  ^.,  in  lieu  of  statute 
work  to  be  performed  and  done  by  several  inha- 
bitants and  occupiers  of  land,  hereditaments,  kjc. 
The  rate  was  not  signed  by  the  surveyors,  nor 
allowed  by  justices  of  the  peace,  nor  published 
as  required  by  6  &  6  WilL  4,  c.  60.  An  inha- 
bitant paid  the  amount  at  which  he  was  as* 
sessed,  and  afterwards,  discovering  that  the  raie 
was  bad,  commenced  an  action  to  recover  the 
money  paid  : — Held,  that  although  the  rate  was 
bad,  the  surveyors  were  entitled  to  the  protec- 
tion afforded  by  5  &  6  WilL  4,  c  60,  s.  109,  and 
that  the  action  was  not  maintainable,  inasmuch 
as  the  plaintiff  had  not  given  to  them  any  notice 
of  action.  Jvdge  v.  8elm€»,  6  L.  R.,  Q.  B.  724  ; 
40  L.  J.,  Q.  B.  287 ;  24  L.  T.  905 ;  19  W.  R. 
1110. 

Period  of  Limitation.] — ^A  reversioner  of  land 
declared  against  a  surveyor  for  digging  his  close, 
separating  a  portion  of  it  from  the  residue,  and 
keeping  it  so  separated,  and  adding  such  portion 
to  the  public  road.  The  separation  was  by  a 
wall  which  was  begun  more  uian  three  calendar 
months  before  the  action.  It  was  at  that  time 
very  low,  but  formed  a  complete  division  between 
the  parcels  of  land.  After  the  commencement 
of  the  three  months  the  wall  was  nused  and 
finished : — Held,  that,  as  there  was  a  complete 
separation  before  that  period,  the  raising  of  the 
wall  was  not  such  an  act  of  severance  as  would 
take  the  case  out  of  the  limitation  in  13  Geo.  3, 
c.  78,  s.  81,  which  required  all  actions  for  things 
done  in  pursuance  of  that  statute  to  be  com- 
menced within  three  calendar  months  after  the 
fact  committed.  Wordsxoorth  v.  Hdrley,  1  B.  & 
Ad.  391. 

By  s.  109_of  the  Highway  Act  (6  &  6  WUl.  4, 
c.  50)  no  action  is  to  be  brought  against  any 
person  for  anything  done  under  that  act  after 
three  months  after  Uie  fact  committed  for  which 
such  action  was  brought.  The  Public  Health 
Act,  1848  (11  &  12  Vict.  c.  63),  s.  117,  consti- 
tutes the  local  board  of  health  surveyor  of 
highways,  and  by  s.  139  of  that  act  every  action 
against  any  inspector  or  any  person  acting- 
under  the  general  board  of  health,  or  the  officer 
of  health,  clerk,  surveyor  of  nuisances,  or  officer 
acting  under  a  local  boaid  for  anything  done 
under  the  provisions  of  the  act,  is  to  l^  com- 
menced witliin  six  months  after  the  accrual  of 
the  cause  of  action : — Held,  that  an  action  of 
trespass  against  a  local  board  of  health  for  au 
act  done  as  surveyor  of  highwajrs  which  was 
commenced  less  than  six  months  though  more 
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than  three  months  after  the  alleged  trespass, 
was  not  too  late.  Taylor  v.  Meltham  Local 
Board,  47  L.  J.,  C.  P.  12. 

By  a  local  act  passed  in  1862,  the  corporation 
of  Salford  were  constituted  surveyors  of  high- 
ways withiti  the  borough,  having  and  being 
subject  to  all  such  powers  and  liabilities  as  any 
surveyors  of  highways  had  or  were  subject  to  by 
virtue  of  the  law  for  the  time  being  in  force. 
Sect.  109  of  5  &  6  Will.  4,  c.  50  (the  Highway 
Act  of  1835),  limits  the  period  within  which  any 
action  may  be  brought  for  anything  done  under 
the  authority  of  that  act  to  three  months  after 
the  fact  committed  for  which  the  action  is 
brought.  Sect.  5  of  5  &  6  Vict.  c.  97,  limits  the 
period  within  which  any  action  may  be  brought 
for  anything  done  under  the  authority  of  local 
acts  to  two  years  after  the  cause  of  action.  By 
the  Public  Health  Act,  1875,  s.  144,  urban 
authorities  (including  by  s.  6  corporations  of 
boroughs)  are  constituted  surveyors  of  highways 
within  their  district,  having  and  being  subject 
to  all  the  powers,  duties,  and  liabilities  (so  far 
as  the  same  are  not  inconsistent  with  the  pro- 
visions of  that  act)  of  surveyors  of  highways 
under  the  law  for  the  time  being  in  force.  Sect 
264  limits  the  period  within  wluch  actions  may 
be  brought  for  anything  done  under  that  act  to 
six  months  after  the  cause  of  action  accrued ; 
and  by  s.  341,  all  poweis  given  by  that  act  shall 
be  deemed  to  be  in  addition  to  and  not  in  dero- 
gation of  any  other  powers  confened  by  statute, 
and  such  other  powers  may  be  exercised  in  the 
same  manner  as  if  that  act  had  not  passed.  In 
an  action  against  the  corporation  for  negligence, 
as  surveyors  of  highways,  oommen(>ed  more  than 
three,  but  less  than  six  months  after  the  cause 
of  action  accrued : — Held,  that  the  defendants 
were  entitled  to  rely  on  the  limitation  of  three 
months  provided  by  6  &  6  Will.  4,  c.  50,  and 
therefore  that  the  action  could  not  be  main- 
tained. Taylor  v.  McltJvam  Local  Board  (tupra") 
distinguished.  Burton  v.  Salford  (  Corporation), 
II  Q.  B.  D.  286 ;  52  L.  J.,  Q.  B.  668 ;  49  L.  T. 
43  ;  31  W.  R.  815  ;  47  J.  P.  614. 

/5.  Penalty  for  Neglect  of  Duties, 

Von-Bepair.]— By  the  Highway  Act,  1835  (5 
&  6  WilL  4,  c.  50),  s.  20,  if  a  surveyor  shall  neg- 
lect his  duty  in  anything  required  of  him  by 
that  act,  for  which  no  particular  penalty  is 
imposed,  he  shall  forfeit  for  every  such  offence 
any  sum  not  exceeding  bl.  By  s.  94,  if  any 
highvray  is  out  of  repair,  justices  may  order  a 
view,  and  if  satisfied  thereof  upon  the  view,  may 
convict  the  surveyor  who  is  liable  for  the  repair 
in  any  penalty  not  exceeding  5/.,  and  shall  make 
an  onler  appointing  a  time  for  the  necessary 
repair.  Justices  convicted  a  surveyor,  under  s. 
20,  upon  evidence  in  the  ordinary  way,  of  neglect- 
ing his  duty  by  neglecting  to  repair  a  footpath 
for  which  he  was  liable  : — Held,  that  the  justices 
could  convict  for  non-repair  only  upon  adopting 
the  course  provided  by  s.  94  ;  and  that  this  con- 
viction was  therefore  bad.  Rohiruion  v.  Stevenitt , 
38L.  T.  611. 

Denial  of  Obligation,  Effect  o£]— Where, 

on  the  hearing  of  a  summons  against  the  dis- 
trict surveyor  for  the  non-repair  of  a  highway 
in  South  Wales,  he  denies  on  behalf  of  the  inha- 
bitants of  the  parish,  the  obligation  to  repair, 
justices  may  direct  an  indictment  to  be  pre- 


ferred against  the  parish.  Beg,  v.  James^  3  B.  & 
S.  901  ;  32  L.  J.,  M.  0.  211  j  9  Jur.,  N.  S; 
1126. 

Beooring  Causeways  with  Posts.] — The  5  &  6 

Will.  4,  c.  60,  s.  24,  requiring  parish  surveyors  to 
secure  horse  causeways  and  foot  causewajs  by 
posts,  from  being  passed  over  by  waggons,  applies 
to  the  protection  of  causeways  lying  side  by  side 
with  public  roads,  and  being  parts  of  such 
roads,  from  the  wheels  of  carriages  passing  along 
those  roads  ;  therefore  surveyors  are  not  bound 
to  secure  the  ends  of  those  causeways  with 
posts.  Mils  V.  Woodhridge,  29  L.  J.,  M.  C.  183  ; 
6  Jur.,  N.  S.  1017  ;  8  W.  R.  437. 

Neglect  of  Speoiilo  Orders.] — Where  magis- 
trates directed  a  surveyor  of  highways  to  remove 
a  nuisance  from  the  highway,  and  to  fence  a  pit 
that  was  dangerous,  and  on  his  neglecting  to  do 
so,  convicted  him  in  a  penalty  for  having  "  wil- 
fully neglected  his  duty  in  not  removmg,  or 
causing  to  be  removed,  nuisances  in  and  upon 
a  highway  in  the  parish,  &;c.,  and  not  duly 
guarding  a  dangerous  pit  lying  on  the  highway :" 
— Held,  that  the  conviction  was  not  warranted 
by  5  &  6  Will.  4,  c.  50,  s.  20,  or  s.  73,  and  that  it 
could  not  be  supported.  Morgan  v.  Leaoh,  10 
M.  &  W.  558 ;  12  L.  J.,  M.  0.  4. 

Proeeodings — Viewer^s  Eeport.]— Where  an 
information  is  laid  under  5  &  6  WilL  4,  c.  50,  s. 
94,  that  a  highway  is  out  of  repair,  and  the 
magistrates,  pursuant  to  that  section,  appoint  a 
viewer,  who  reports  it  out  of  repair,  the  magis- 
trates, at  the  special  sessions,  are  not  bound  by 
that  report,  but  may  exercise  their  discretion , 
whether  they  will  convict  the  surveyor  or  not. 
Beg,  V.  watt  (Justiceg),  8  D.  P.  C.  717. 

y.  Collection  of  Bate9, 

It  is  the  duty  of  outgoing  surveyors  of  a  parish 
to  collect  an  outstanding  highway  rate,  when, 
during  t^eir  term  of  office,  the  pariiah  is  incorpo- 
rated into  a  new  highway  district  under  25  &  26 
Vict,  c  61,  and  a  highway  board  and  district 
surveyor  are  appointed.  Beg,  v.  Bhtffield,  11 
L.  T.  337. 

The  words  "  and  then  remaining  unpaid,"  in 
s.  43,  mean  remaining  unpaid  at  the  end  of  seven 
days  from  the.  appointment  of  the  district  sur- 
veyor.   Ih, 

8.  Accounts, 

Time  for — Xaadamns.] — Where  a  surveyor  of 
the  highway  has  improperly  allowed  the  time  for 
producing  and  passing  his  accounts  to  elapse, 
the  court  will  compel  him  to  produce,  them  by 
mandamus.    Bex  v.  Lewis,  1  D.  P.  C.  530. 

Action  against  Predecessors.] — A  surveyor 
of  highways  could  not  maintain  an  action 
against  the  late  surveyor  for  the  balance  remain- 
ing in  his  hands,  until  his  accounts  had  been 
settled  and  allowed,  or  disallowed,  in  the  manner 
pointed  out  by  13  Geo,  3,  c.  78,  s.  48.  Heude^ 
bourck  V.  Langton,  10  B.  &  C.  546  ;  3  C.  &  P.  566. 

Action    against    Co-Borveyor.] — A.    and    B. 

being  co-surveyors  of  the  highways  of  a  parish, 
it  was  agreed  between  them  that  A.  should 
deliver  up  the  rate-book  to  B,,  and  that  B. 
shpuld  pay  A.  out  of  the  moneys  he  should 
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collect  under  the  rate,  151,  which  A.  had  ad- 
vanced beyond  the  amount  collected  by  the 
previous  rate.  The  book  was  accordingly  deli- 
vered to  B.,  who  collected  more  than  16^,  but 
expended  the  whole  in  the  repair  of  the  roads, 
and  did  not  pay  A.  the  15Z. : — Held,  that  A. 
might  maintain  an  action  to  recover  it.  Lud" 
dard  or  Liddard  v.  Holmes^  2  C,  M.  &  R.  586  ; 
1  Tyr.  &  G.  9. 

Bight  to  Eeoover  Account  Booki.] — Church- 
wardens and  overseers  had  not  such  a  property 
in  the  account-books  of  a  late  purveyor  of  the 
highways  as  to  enable  them  to  maintain  trover 
for  them ;  and  their  remedy  was  under  13  Geo. 
8,  .c.  78,  8.  48.    AddUon  v.  Round,  7  C.  &  P.  285. 

Alloiranoe  of  Sxpenses.] — ^tJnder  6  &  6  Will. 
4,  c.  60,  s.  Ill,  it  is  not  necessary  for  a  survgror 
of  highways,  at  the  expiration  of  his  year  of  office, 
to  obtain  the  sanction  of  the  inhabitants  in  vestiy 
to  expenses  reasonably  incurred  in  defending  in- 
dictments, or  prosecuting  appeals,  and  the  allow- 
ance thereof  by  two  justices,  previously  to  laying 
his  accounts  before  justices  at  a  special  sessions  for 
the  highways.  It  is  sufficient  that  such  expenses 
have  either  been  agreed  to  at  a  vestry  or  allowed 
by  two  justices.  Tbumtend  v.  Bead,  10  C.  B., 
N.  8.  317 ;  30  L.  J.,  M.  C.  245  ;  8  Jur.,  N.  8.  39  ; 

5  L.  T.  180  ;  9  W.  R.  940. 

Power  of  Jnsticoi.] — Justices,  sitting  at 

a  special  sessions  for  highways,  have  no  power, 
under  6  &  6  Will.  4,  c.  50,  s.  44,  to  allow  charges 
in  tiie  surveyor's  accounts  which  are  illegal  by 
reason  of  the  provisions  of  s.  46.  Barton  v. 
Piggott,  10  L.  R.,  Q.  B.  86  ;  44  L.  J.,  M.  C.  5  ; 
81  L.  T.  404  ;  23  W.  R.  233. 

A  surveyor  of  highways  having  charged  in  his 
accounts  certain  items  for  work  and  materials 
and  team  hire,  which  were  illegal  under  s.  46, 
the  justices  in  special  sessions,  on  complaint 
made  to  them,  after  examining  the  surveyor  on 
oath,  made  an  order,  under  s.  44,  allowing  the 
accounts : — ^Held,  that  the  charges  were  made 
illegal  by  s.  46  ;  and  the  justices  had  therefore 
no  discretion  under  s.  44,  and  the  order  allowing 
the  accounts  was  bad.    lb, 

Bights   of  Outgoing   Surveyor.] — A.*s 

year  of  office  as  surveyor  of  highways  in  a  town- 
ship expired  on  the  25th  of  March,  1863,  when 
B.  was  appointed  his  successor,  pursuant  to  5  & 

6  Will.  4,  c.  50,  and  at  the  next  special  sessions 
(on  the  1st  of  April),  A.  verified  and  passed  his 
accounts,  which  shewed  a  balance  of  242.  6i.  bd, 
in  his  hands  due  to  the  township.  At  this  time 
there  were  debts  owing  by  A.  as  such  surveyor. 
On, the  10th  of  April,  a  highway  board  was 
formed  under  25  &  26  Vict.  c.  61,  for  a  district^ 
which  included  the  township ;  and  on  the  4th 
of  May  the  board  appointed  a  district  surveyor. 
B.  never  acted  as  surveyor  at  all : — Held,  that 
A.  was  an  outgoing  surveyor,  and  as  such  liable 
to  account  to  the  board ;  but  that  he  was  en- 
titled to  the  same  allowances  for  disbursements 
from  the  board  as  he  would  have  been  entitled 
to  if  he  had  paid  over  the  balance  to  his  imme- 
diate successor  in  office,  B.  Wrexham  Highway 
Board  v.  Hardcafttle,  19  C.  B.,  N.  S.  177. 

BecoTory  of  Disbursements.] — A  surveyor  of 
trustees  of  a  turnpike  trust  having  for  several 
years  suppressed,  in  his  accounts,  liabilities  in- 


curred by  him  on  their  behalf,  which  he  actually 
paid,  the  trustees  pa»ed  and  settled  each  account 
successively,  except  the  last : — Held,  that  he 
could  not  recover  the  sums  so  paid  for  any  year 
but  the  last.  Cave  v.  Milhy  7  H.  &  N.  913  ;  31 
L.  J.,  Ex.  265  ;  8  Jur.,  N.  S.  363  ;  10  W.  R.  471. 
Surveyors  of  highways'  accounts  for  1856 
shewed  a  balance  due  to  them  of  211/.  lAs.  10i<f., 
and  their  accounts  for  1857  shewed  a  balance 
due  to  them  of  2052.  5«.  l\d.  For  the  next 
three  years,  ending  March,  1860,  new  surveyors 
were  appointed,  and  the  balance  of  205Z.  5«.  1^. 
was  omitted  in  the  accounts  for  those  three 
years,  and  undischarged.  The  surveyors  for  the 
year  commencing  March,  1860,  paid  the  balance 
out  of  moneys  received  by  them,  and  entered 
such  payment  in  their  accounts : — Held,  that 
they  were  not  justified  in  doing  so,  and  that  the 
justices  were  right  in  disallowing  that  payment 
in  their  accounts.  Taylor  v.  Stansfield,  6  L.  T. 
26. 

Method  of  Boeovering  Balanoe.]— The 

defendant,  as  surveyor  of  highways,  had  incurred 
legal  expenses  in  defending  appeals  against 
oilers  for  stopping  up  highways  without  the 
previous  sanction  of  the  parish.  At  a  meeting  of 
the  vestry,  where  his  accounts  were  gone  into, 
the  items  for  these  expenses  were  objected  to, 
and  opposition  was  threatened  to  be  made  to  his 
accounts  before  the  justices.  The  defendant 
ultimately  offered  to  pay  50/.  in  discharge  of  the 
attorney's  bill  for  costs,  if  no  opposition  were 
offered  to  the  passing  of  bis  accounts  before  the 
justices  ;  the  vestry  accepted  the  offer,  and  the 
plaintiff  and  other  vestrymen  signed  a  minute  to 
this  effect.  They  also  entered  and  signed  a 
minute  at  the  foot  of  the  defendant's  account, 
that  the  50/.  was  to  be  paid  to  his  successor  in 
office,  who  happened  to  be  the  plaintiff.  The 
accounts  were  passed  without  opposition;  but 
the  defendant  did  not  pay  the  50/.  The  plaintiff 
consequently  sued  him  for  it  in  a  county  court : — 
Held,  that  there  was  no  evidence  of  any  cod- 
tract  with  the  plaintiff  alone  to  entitle  him  to 
maintain  an  action  alone  for  the  50/. ;  and  that, 
if  the  50/.  was  to  be  treated  as  part  of  ti^e 
balanccf  of  the  public  money  in  the  hands  of  the 
outgoing  surveyor,  the  method  of  recovering  it 
was  not  by  action,  but  by  summary  application 
under  5  &  6  Will.  4,  c.  50,  s.  103.  KUham  v. 
Collier,  21  L.  J.,  Q.  B.  65  ;  15  Jur.  1175. 

Penalty  for  Neglect— Assistant  Surveyor.] — 

An  assistant  surveyor  to  a  highway  board,  ap- 
pointed in  pursuance  of  5  &  6  Will.  4,  c.  50,  s.  18, 
is  not  liable  to  a  penalty  for  not  making  out  his 
accounts  and  laying  them  before  the  justices  at 
the  special  highway  sessions  ;  s.  44  applying* 
only  to  an  ordinary  surveyor  of  highways,  where 
no  board  and  assistant  surveyor  to  the  board 
have  been  appointed.  Adamt  v.  Lakeman,  El., 
Bl.  &  El.  616  ;  27  L.  J.,  M.  0.  307  ;  4  Jur.,  N.  S, 
854. 

Proceedings — Appeal  against  Order  of  Jus- 
tices.]—Under  5  &  6  WiU.  4,  c.  50,  ss.  44  and 

105,  no  appeal  lies,  on  the  part  of  the  surveyor 
of  the  highways,  against  an  order  of  justices,  a 
highway  sessions  allowing  part  of  his  accounts, 
and  disallowing  the  rest,  and  ordering  him  to 
pay  over  to  his  successor  the  amount  disallowed. 
Reg,  V.  Leicestershire  (Justices'),  8  El.  k  Bl, 
557  ;  4  Jur.,  N.  S.  280. 
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An  inhabitant  of  a  parish  gave  notice  of 
appeal  to  the  quarter  sessions  against  the  allow- 
ance of  the  surveyor's  accounts.  At  the  sessions 
the  court  dismissed  the  appeal  for  want  of  juris- 
diction, under  5  &  6  Will.  4,  c.  60,  and  ordered 
the  appellant  to  pay  the  costs  : — Held,  that  the 
sessions  had,  under  12  &  13  Vict.  c.  45,  s.  5, 
jurisdiction  to  order  the  payment  of  costs.  Rrg. 
V.  Padwick,  8  El.  &  BL  704 ;  27  L.  J.,  M.  C.  113 ; 
4  Jur.,  N.  8.  360. 

A  complaint  made  by  an  inhabitant  of  a 
parish  against  the  accounts  of  the  surveyor  of 
highways  at  the  special  sessions  for  highways,  is 
the  subject  of  an  appeal  to  one  of  the  superior 
courts  under  20  &  21  Vict.  c.  43,  even  though 
the  sessions  make  no  order  on  such  complaint 
otherwise  than  by  allowing  the  surveyor's  ac- 
counts. Townsend  v.  Read,  10  C.  B.,  N.  S.  308  ; 
30  L.  J.,  M.  C.  223  ;  9  W.  R.  669. 

There  is  no  appeal  to  the  quarter  sessions, 
under  5  &  6  Will.  4,  c.  50,  s.  44,  against  the 
allowance  at  special  sessions  of  the  accounts  of  a 
surveyor  of  highways.  Reg.  v.  Yorkshire,  W.  R, 
iJustices),  1  S.  &  D.  198  j  1  Q.  B.  624  ;  5  Jur. 
824. 

5.  Bepaib  of. 

a.  Obligation  to  Bepair. 

i.  InJutbitants  of  Parish  or  District, 

Oenerally.] — The  inhabitants  of  a  parish  are 
primft  facie  bound  to  repair  a  highway  of  com- 
mon right.  Rex  v.  Great  Broughton,  5  Burr. 
2700. 

Unless  by  prescription  they  can  throw  the  onus 
on  particular  persons  by  reason  of  their  tenure. 
Rex  V.  Sheffield,  2  T.  R.  106. 

When  Eepairs  ITndertalEen  by  Mistake.] — The 
inhabitants  of  a  parish  are  not  bound  to  repair 
a  way  used  by  the  public,  and  repaired  by  the 
parish  for  more  than  twenty  years,  if  there  is  no 
owner  who  could  dedicate  the  way  to  the  public, 
and  the  repairs  by  the  parish  are  shewn  to  have 
been  begun  and  continued  under  a  mistaken 
notion  of  the  liability  of  the  iuhabitants  to  re- 
pair.   Rex  V.  EdmontoTt,  1  M.  &  Rob.  24. 

The  inhabitants  are  bound  by  such  repairs,  if 
made  with  a  full  knowledge  of  the  facts,  and 
with  the  intention  of  taking  upon  themselves 
the  public  duty,    lb, 

Soad  not  Adopted  by  Parish.]  — A  road 
dedicated  to  and  used  by  the  public  becomes  a 
highway  which  the  parish  must  repair,  although 
neither  such  dedication  nor  such  user  has  been 
adopted  or  acquiesced  in  by  the  parish.  Rex  v. 
Leake,  2  N.  &  M.  583  ;  6  B.  &  Ad.  469.  See  also 
Reg,  y.  J>ukififfield,  4  B.  &  S.  158,  ante,  col.  644. 

Extant  of  Eepain.] — ^A  parish  bound  to  repair 
a  road,  must  make  it  reasonably  passable  at  all 
times  of  the  year.  Reg,  v.  nigh  Maiden,  1  F.  & 
F.  678. 

—^^  Highway  across  a  Biver.] — Where  a  pub- 
lic way  crosses  the  bed  of  a  river  which  washes 
over  it  at  every  high  tide,  and  leaves  a  deposit 
of  mud,  semble,  that  the  parish  is  not  bound  to 
make  it  good.  Rex  v.  Landulph,  1  M.  &  Rob. 
393. 

Destruetion  of  Boad — EfEBCt  o£] — ^An  indict- 


ment charged  that  a  part  of  a  highway  was  out 
of  repair.  Part  of  the  road  had,  at  the  time  when 
the  indictment  was  preferred,  been  destroyed  by 
the  encroachments  of  the  sea,  and  the  surface 
of  the  existing  road  was  in  good  repair  up  to 
where  the  same  had  been  so  destroyed,  at  which 
part  the  road  was  terminated  by  a  perpendicular 
cliff,  caused  by  successive  encroachments  : — 
Held,  that  there  was  no  obligation  on  the 
parish  to  provide  an  available  carriage-road 
down  to  the  beach,  the  encroachments  of  the 
sea  having  destroyed  the  road,  so  that  the 
subject  of  repair  was  not  in  existence.  Reg,  v. 
Hornsea,  Deara.  0.  C.  291 ;  2  C.  L.  R.  596 ;  23 
L.  J.,  M.  C.  59  ;  18  Jur.  315. 

A  highway  ran  aloug  the  slope  of 'a  hill, 
beneath  which  was  a  vsdley,  the  slope  being  at 
right  angles  to  the  valley,  and  very  precipitous. 
A  landslip  of  considerable  magnitude  occurred 
on  the  slope,  and  about  252  yards  of  the  high- 
way was  carried  off  into  the  yalley  below,  and 
its  place  being  filled  up  with  stones  and  other 
debris,  no  trace  of  the  old  metalled  road  re- 
mained, but  the  line  of  it  was  known  and  ad- 
mitted. An  engineer,  who  had  inspected  the 
locus  in  quo,  reports  that  it  was  practicable 
to  form  a  permanent  and  passable  road  along 
the  whole  tract,  and  of  a  similar  character,  at  a 
moderate  outlay  : — Held,  that  there  was  no 
such  total  destruction  of  the  road  as  would 
relieve  the  parish  from  liability  to  repair.  Reg, 
V.  Greenhow,  1  Q.  B.  D.  703 ;  45  L.  J.,  M.  C.  141 ; 
35  L.  T.  363. 

Eead  sitnate  in  diflbrent  Counties.  ] — If  a  parish 
is  situate,  part  in  one  county  and  the  rest  in  an- 
other, and  a  highway  lying  in  one  part  is  out 
of  repair,  an  indictment  against  the  mhabitants 
of  that  part  only  is  bad ;  the  indictment  must 
be  against  the  whole  parish.  Rex  v.  Clifton,  5 
T.  R.  498. 

If  a  parish  lies  in  two  distinct^  counties,  an 
indictment  for  not  repairing  the  highway  may 
be  brought  i^inst  that  p^  of  the  parish  in 
which  the  ruinous  road  lies.  Rex  y.  Weston,  4 
Burr.  2507.    And  see  h  Burr.  2700. 

Xtfin  Soads — Expense  of  EemoTing  Snow 
— ^Liability  of  County  Authority*] — The  main 
roads  within  the  district  of  a  highway  autho- 
rity became  impassable  from  snow,  which  the 
highway  authority  removed,  and  they  claimed 
one  half  the  expense  of  doing  so  from  the 
county  authority  under  the  Highways  and 
Locomotives  Amendment  Act,  1878,  s.  13 : — 
Held,  that  this  was  an  "expense  incurred  in 
the  maintenance"  of  such  roads  within  that 
section,  and  that  the  county  authority  were 
liable.  Ameshury  (^Guardians) y.  Wilts  (Justices), 
10  Q.  B.  D.  480  ;  52  L.  J.,  M.  C.  64  j  31  W.  R. 
521 ;  47  J.  P.  184. 

Liability  of  one  Parish  for  Another — Prescrip- 
tion.]— Semble,  there  is  no  sufficient  authority 
for  holding  that  one  parish  can  be  liable  by  pre- 
scription to  repair  a  highway  in  another  parish. 
But  at  all  events  there  must  be  shewn  to  have 
been  a  sufficient  consideration,  which  existed 
contemporaneously  with  such  liability.  Reg,  v. 
Ashby  Folville,  1  L.  R.,  Q.  B.  213 ;  35  L.  J., 
M.  C.  154 ;  12  Jur.,  N.  S.  520. 

Extra-Parochial  Places  or  Hamlets.J— The  25 
&  26  Vict.  c.  61,  s.  2,  does  not  subject  places 
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formerly  extra-parochial  parishes  to  the  common- 
law  liability  to  indictment  for  non-repair  of 
highways.  It  only  subjects  them  to  the  opera- 
tion of  that  act  as  highway  parishes  liable  to  be 
put  into  a  highway  district.  Beg,  v.  CefUral 
Wingland,  2  Q.  B.  D.  349  ;  46  L,  J.,  M.  C.  282  ; 
36  L.  T.  798  j  25  W.  R.  876. 

Though  the  inhabitants  of  a  parish  are  liable, 
as  of  common  right,  to  repair  all  highways  there- 
in, yet,  where  an  indictment  stated,  that  a  way 
was  an  ancient  common  highway,  and  that  a 
certain  part,  situate  in  an  extra-parochial  ham- 
let, was  out  of  repair,  and  that  the  inhabitants  of 
such  hamlet  ought  to  repair  it: — Held,  that 
such  indictment  was  bad,  as  it  did  not  allege 
that  the  Inhabitants  of  the  hamlet  were  im- 
memorially  bound  to  repair,  nor  that  the  ham- 
let did  not  form  part  of  a  larger  district,  the 
inhabitants  of  which  were  bound  to  repair; 
and  it  is  doubtful  whether  the  iDhabitantA  of 
the  hamlet  would  be  liable  to  repair  at  common 
law,  even  if  the  indictment  had  contained  the 
latter  allegation*  Hex  v.  KingsmorCf  3  D.  &  R. 
398  ;  2  B.  &  C.  190. 

A  parish  contained  four  townships,  each  of 
which  had  been  accustomed  from  time  immemo- 
rial to  maintain  its  own  highways.  There  was, 
from  time  immemorial,  in  one  of  the  townships 
a  hamlet,  the  owners  and  occupiers  in  which 
had  never  in  the  memory  of  man  paid  highway 
rates,  nor  done  team  work,  nor  paid  any  com- 
position in  lieu  thereof.  There  were  now  no 
public  roads  in  the  hamlet  which  could  be  re- 
paired by  it : — Held,  that  these  circumstances 
were  insufficient  by  themselves  to  establish  a 
custom  exempting  the  occupiers  in  the  hamlet 
from  contribution  to  the  repair  of  highways 
without  its  limits.  Beg,  v.  Bollettj  10  L.  R., 
Q.  B.  469 ;  44  L.  J.,  M.  C.  190 ;  24  W.  R.  26 ; 
S.  C,y  nom.  Bollett  v.  (JorringJtam  (Overseert^ 
82  L.  T.  769. 

Townships  and  other  Biitriets.] — The  primll 
facie  liability  to  repair  roads  attaches  to  a  parish 
only,  and  not  to  any  township,  or  other  district, 
although  it  is  no  part  of  any  parish.  Beg,  t. 
Midville,  3  G.  &  D.  522  ;  4  Q.  B.  240. 

EzemptioiL  by  Statuto— Hew  Eeads.  ]— If 

the  inhabitants  of  a  township  bound  by  pre- 
scription to  repair  are  expressly  exempted  by  an 
act  of  parliament  from  repairing  new  roads  to 
be  made  within  the  township,  the  duty  falls  on 
the  rest  of  the  parish.  Bex  t.  Sheffieldj  2  T.  R. 
106. 


When  other  Persons  speoially  Liable.] — 


By  a  navigation  act  the  proprietors  of  the  navi 
gation  were  required  to  keep  a  road  in  repair, 
and  were  declared  to  be  liable  to  indictment  if 
it  was  out  of  repair : — Held,  that  this  enactment 
did  not  relieve  tke  township  from  their  common- 
law  liability  to  repair  the  road.  Beg.  v.  Bright- 
tide  Bierlow,  13  Q.  B.  933  ;  4  New  Bess.  Cas.  47  ; 
19  L.  J.,  M.  0.  50 ;  14  Jur.  174. 

Highways  Created  by  Statute  —  Turnpike 
Beads  beeondng  Main  Boads.J^The  Highways 
and  Locomotives  Amendment  Act,  1878  (41  &  42 
Vict.  c.  77),  by  s.  13  enacts  that  any  road  which 
has  "between  the  31st  of  December,  1870,  and 
the  date  of  this  act  ceased  to  be  a  turnpike  road, 
and  any  road  which,  being  at  the  time  of  the 
passing  of  this  act  a  turnpike  road,  may  after- 


wards cease  to  be  such,  shall  be  deemed  to  be  a 
main  road ;  and  one-half  of  the  exi>enses  in- 
curred from  and  after  the  29th  of  September, 
1878,  by  the  highway  authority  in  the  maintc- 
nance  of  such  road  shall  as  to  every  part  thereof 
which  is  within  the  limits  of  any  highway  area, 
be  paid  to  the  highway  authority  of  such  area 
by  the  county  authority  of  the  county  in  which 
such  road  is  situate  out  of  the  county  rate."  The 
corporation  of  the  borough  of  Rochdale  was  the 
highway  authority  of  &e  Rochdale  highway 
area.  Under  ss.  47 — 50  of  the  Towns  Improve- 
ment  Glauses  Act,  1847  (10  &  11  Vict.  c.  34), 
the  obligation  to  repair  all  public  highways 
within  the  area  of  the  ''town"  was  imposed 
upon  the  corporation,  and  the  turnpike  trustees 
were  forbidden  to  collect  any  toll  or  lay  out  any 
money  on  any  road  within  that  area.  By  a  local 
act  in  1872  the  boundaries  of  the  borough  were 
enlai^ed  and  all  the  provisions  of  the  acts  re- 
lating to  the  "town"  were  made  applicable  to 
the  enlarged  area  of  the  borough.  The  effect  was 
that  further  portions  of  turnpike  roads  were  for 
the  first  time  brought  within  the  area  of  the 
borough  and  within  the  operation  of  the  Towns 
Improvement  Glauses  Act,  1847: — Held,  that 
these  further  portions  being  only  parts  of  tom- 
pike  roads,  had  not  ceased  to  be  "  turnpike  roads  " 
and  were  not  to  be  deemed  to  be  "  main  roads," 
within  s.  13  of  the  Highways  and  Locomotives 
Amendment  Act,  1878  ;  and  that  the  county 
authority  were  not  liable  to  pay  half  the  ex- 
penses of  their  maintenance.  Lancatter  {Jvstiees) 
V.  Boehda-le  (Mayor),  8  App.  Gas.  494  ;  53  L.  J., 
M.  C.  5  ;  49  L.  T.  368  ;  32  W.  R.  65  ;  48  J.  P.  20 
—H.  L.  Reversing  8  Q.  B.  D.  12  ;  61  L.  J.,  M.  G. 
1 ;  46  L.  T,  426  ;  30  W.  R.  130 ;  46  J.  V,  485 
— G.  A. 

The  Highways  and  Locomotives  Amendment 
Act,  1878,  B.  13,  provides  for  the  maintenance  of 
roads  which  have  since  the  31  st  of  December^ 
1870,  ceased  to  be  turnpike  roads.  A  provision 
in  turnpike  acts  coming  into  operation  before 
the  31st  of  December,  1870,  that  turnpike  trus- 
tees shall  not  spend  money  or  levy  toll  upon 
certain  portions  of  turnpike  roads  does  not  pre- 
vent such  portions  of  the  roads  from  being  still 
turnpike  roads  on  the  31st  of  December,  1870» 
within  the  meaning  of  s.  13  of  the  Highways 
and  Locomotives  Amendment  Act,  1878.  An 
agreement  under  the  Local  Government  Act^ 
1858  (21  k  22  Vict.  c.  98),  s.  41,  made  before  the 
31st  of  December,  1870,  between  turnpike  trus- 
tees and  a  corporation,  under  which  the  turn- 
pikes upon  certain  portions  of  turnpike  roads 
were  removed,  and  the  repair  of  such  portions 
was  undertaken  by  the  corporation,  does  not 
operate  to  make  such  portions  cease  to  be  part 
of  a  turnpike  road,  and  therefore  these  portions 
also  come  xmder  the  operation  of  the  Highways 
and  Locomotives  Amendment  Act,  1878,  s.  13. 
West  Biding  JutticcM  v.  Beg,,  8  App.  Gas.  781  ; 
63  L.  J.,  M.  G.  41 ;  32  W.  R.  253— H.  L. 


Highways  within  a  Town.] — ^The  1  &  2 


Vict.  c.  ii.,  for  better  paving  the  town  of  M.,  by 
s.  23  required  the  commissioners  to  repair  all  or 
any  streets  which  had  hitherto  been  dealt  with 
under  the  act.  The  limits  of  the  act  were  not 
defined.  In  pursuance  of  25  &26  Vict,  c  61,  s.  7, 
the  county  was  divided  into  highway  districts, 
one  of  which  included  that  part  of  the  parish  of 
M.  "not  within  the  town  of  M."  Since  1862. 
certain  highways  in  the  parish  of  >f .  had  been 
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lighted  by  the  commissioners  ;  before  they  were 
so  lighted  they  were  not  within  the  town.  Upon 
complaint  against  the  highway  district  board : 
— Held,  that  the  highway  was  within  the  town 
if  there  was  a  continuous  row  of  houses  so  as  to 
form  a  congregation  of  human  habitations,  and 
that  the  fact  of  lighting  the  highways  was  not 
conclusive  as  to  their  being  in  the  town.  MU- 
ton-next-SittinghourTie  ( Cpmmisii/mers)  ▼.  IhveV' 
sham  Highway  Board,  10  B.  &  S.  548. 

Street  not  a  Highway— Wrong  Deeiiion 

of  Conmdssionan — Lapse  of  Time.] — The  com- 
missioners-appointed in  pursuance  of  the  South 
Wales  Turnpike  Act,  1844  (by  which  act,  also, 
the  roads  of  the  county  of  Glamoi^nshire  were 
vested  in  the  defendant  board),  directed  that 
a  certain  road,  situated  within  the  borough 
of  8.,  should  be  continued  as  a  turnpike  road, 
and  in  1845  a  toll-gate  was  erected  on  it,  at 
which  tolls  have  been  collected  up  to  the  present 
time.  In  the  year  1850  a  provisional  order  was 
made,  by  which  the  Public  Health  Act,  1848, 
was  applied  to  the  borough  of  S.,  and  a  local 
board  of  health  for  the  borough  was  appointed. 
By  the  68th  section  of  that  act  it  is  provided 
that  all  present  and  future  streets,  being  high- 
ways without  any  district,  shall  vest  in  and  be 
under  the  management  of  the  local  board  of 
health,  and  that  board  is  directed  to  repair  these 
roads.  By  15  &  16  Vict.  c.  42,  s.  13,  it  is 
declared  that  the  word  "  highway  "  in  the  above 
section  shall  mean  "any  highway  repairable 
by  the  inhabitants  at  large  :  " — Held,  that 
though  the  road  in  question  was  in  fact  a  street, 
it  was  not  a  **  highway  repairable  by  the  inhabi- 
tants at  lai^ge,'*  and  therefore  had  not  become 
vested  in  the  local  board  of  health,  but  had  re- 
mained vested  in  and  subject  to  the  powers  of 
the  defendant  board.  Nutter  v.  AecrtJigton 
Local  Board  (4  Q.  B.  D.  375)  distinguished. 
The  commissioners  having  done  certain  acts  more 
than  thirty  years  before,  which  had  ever  since 
been  acted  on,  the  court  refused  to  review  their 
decision,  though  it  appeared  wrong.  Swansea 
Improronient  Company  v.  County  Roads  Board 
QGlamorganshire^f  41  L.  T.  583. 

Non-Compliance  with  Eegnlatlons — ^Effoct 

oil — By  a  local  act,  passed  in  1823,  which  was 
to  be  in  force  for  twenty-one  years,  and  the  pre- 
amble of  which  stated  that  making  and  maintain- 
ing a  turnpike  road  would  be  of  advantage  to 
the  public,  trustees  were  appointed,  who  were 
enabled  to  make  the  turnpike  road,  and  required 
to  erect  sufficient  fences  where  it  passed  through 
private  lands.  The  act  did  not  expressly  declare 
that  the  road  should  be  a  highway,  but  it  en- 
abled all  persons  to  use  it  on  payment  of  toll. 
Part  of  the  turnpike  road  was  formed  upon  an 
existing  road,  which  had  been  made  under  an 
inclosure  act,  but  which  had  never  been  declared 
to  be  completed,  as  provided  by  41  Geo.  3,  c.  109, 
s.  9.  The  turnpike  road  was  completed  and 
opened  to  the  public  in  1833,  and  had  for  four- 
teen or  fifteen  years  since  that  time  been  used 
by  the  public.  A  coach  had  at  one  time  travelled 
over  it.  Part  of  the  road  passed  through  a 
parish,  and  was  out  of  repair ;  no  repairs  had 
ever  been  done  upon  it  by  the  parish.  While 
the  turnpike  act  continued  in  force,  an  indict- 
ment was  preferred  and  found  against  the  parish 
for  non-repair : — Held,  that  at  all  events,  during 
that  time,  the  road  was  a  common  Queen's  high- 


way ;  and  that  the  want  of  compliance  with  the 
provisions  of  41  Geo.  3,  c.  109,  s.  9,  did  not 
prevent  it  from  having  all  the  incidents  of  a 
common  highway,  when  adopted  and  used  as 
such  by  the  turnpike  trustees.  Beg.  v.  Lords- 
mere,  15  Q.  B.  689 ;  4  New  Sess.  Cas.  206  ;  19 
L.  J.,  M.  C.  215  ;  15  Jur.  82. 


Expiration   of  Looal   Aet.] — Under  a 


local  act,  passed  in  1827,  and  which  was  to  bo 
in  force  for  twenty-one  years,  enabling  commis- 
sioners to  make  and  maintain  a  public  highway 
from  W.  to  N.,  the  road  was  made  only  from 
N.  to  L.,  where  it  joined  a  private  road.  The 
local  act  was  repealed  in  1844.  During  the 
existence  of  the  act,  the  part  so  made  was  treated 
as  a  highway  repairable  by  the  parish  ;  and 
after  the  repeal  of  the  act,  the  public  continued 
to  use  it  as  before  ;  and  although  portions  of  it 
were  not  kept  in  sufficient  repair,  rates  for  the 
repair  of  it  bad  been  made  by  the  parish : — Held, 
that  there  was  evidence  from  which  the  sessions 
might  find,  that  after  the  expiration  of  the  local 
act  the  road  became  a  highway  compulsorily  re- 
pairable by  the  parish.  Meg,  v.  Thamas,  7  EL  & 
Bl.  399  ;  3  Jur.,  N.  S.  713. 


Contribntion  to  Eepair  ont  of  Higliway 


Bato.] — ^An  act  of  parliament  authorized  trus- 
tees to  establish  a  ferry  and  make  certain  high- 
ways in  connexion  therewith.  The  trustees  were 
also  empowered  to  take  tolls,  out  of  the  proceeds*of 
which  tne  ferry  and  roads  were  to  be  maintained. 
No  limit  of  time  was  specified  by  the  act  for  the 
expiration  of  the  trust.  The  act  also  provided 
that,  in  case  the  works  thereby  authorized 
should  not  be  executed  within  the  space  of  ten 
years  all  the  powers  and  authorities  thereby 
given  should  cease  and  determine,  save  only  as 
to  so  much  of  the  work  as  should  have  been 
completed  within  that  time.  The  trustees 
establi^ed  the  ferry  and  made  all  the  roads 
specified  in  the  act  but  one.  The  funds  arising 
from  the  tolls  becoming  insufficient  for  the  repair 
and  maintenance  of  the  roads  so  made,  an  appli- 
cation was  made  by  the  trustees  to  justices  for 
an  order  for  contribution  to  the  repair  of  one  of 
the  roads  so  made,  out  of  the  nighway  rate 
under  4  &  5  Vict.  c.  59,  s.  1 : — Held,  that  the 
trust  created  by  the  act  was  a  turnpike  trust 
within  the  meaning  of  4  &  5  Vict.  c.  59 ;  and^ 
secondly,  that,  inasmuch  as  the  act  merely 
authorized  and  did  not  compel  the  making  of  the 
roads  thereby  specified,  and  contemplated  that 
all  the  works  might  not  be  executed,  the  con* 
struction  of  the  whole  system  of  roads  authorized 
to  be  made  was  not  a  condition  precedent  to  the 
roads  that  were  made  becoming  highways,  and 
consequently  that  an  order  of  contribution  to 
the  repair  of  the  road  in  question  might  be  made 
under  4  &  5  Vict.  c.  59,  s.  1.  Bex  v.  Cumber- 
worth  (infra)  overruled.  Beg.  v.  French,  4 
Q.  B.  D.  607 ;  48  L.  J.,  M.  0.  175;  41  L.  T.  63 
— C.A. 


Neoossity  of  Completing  whole  Bead.] — 


Where,  by  an  act,  trustees  were  authorized  to 
make  a  road  from  one  point  to  another,  the 
making  of  the  entire  road  is  a  condition  pre- 
cedent to  any  part  becoming  a  highway  repairable 
by  the  public ;  trustees  empowered  by  act  to 
make  a  road  from  A.  to  B.  (bemg  in  length  twelve 
miles)  had  completed  eleven  miles  and  a  half  of 
such  road  to  a  point  where  it  intersected  a  public 
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highway  : — Held,  that  the  district  in  which  the 
part  so  completed  lay  was  not  bound  to  repair  it. 
Jlex  V.  Cumberworth,  3  B.  &  A.  108. 

So,  where  tmstees  under  a  turnpike  act  are 
empowered  to  make  a  road  from  A.  to  B.,  and  a 
branch  from  that  road  to  C,  the  public  are  not 
compellable  to  repair  the  main  road,  though  com- 
plete in  its  whole  extent,  till  the  branch  is  finished. 
Jlex  V.  Cfimberwitrth,  4  A.  &  £.  731 ;  1  N.  &  P. 
197  ;  2  H.  &  W.  439. 

Where,  by  an  act,  trustees  are  authorized  to 
make  a  main  line  of  road  from  one  point  to 
another,  and  a  portion  only  of  the  road  is  com- 
pleted, the  district  through  which  the  part 
completed  is  situate  is  not  bound  to  repair  it, 
although  made  by  the  trustees,  and  used  oy  the 
public  and  repaired  by  the  district  for  upwards 
of  thirty  years,  and  alUiough  it  is  of  great  utility 
to  the  public.  Bex  y.'Edge  Lane^  6  N.  &  M.  81 ; 
4  A.  &  E.  723  ;  1  H.  &  W.  737. 

A  new  road  had  been  made  by  virtue  of  an  act 
of  parliament,  and  traversed  Uie  highway ;  by  the 
act  it  was  enacted,  that  the  new  road  should  be 
completed,  and  that  the  lands  constituting  the 
former  road  (unless  leading  over  some  moor  or 
waste  ground,  or  to  some  village,  town,  or  place 
to  which  the  new  road  did  not  lead)  should  be 
vested  in  trustees  and  sold  : — Held,  that  the  trus- 
tees could  not  make  a  partial  destruction  of  the 
road,  and  that,  if  the  old  road  led  to  a  single 
house,  the  same  remained  subject  to  the  public 
right.  Wilkinson  v.  BagshaWf  Peake's  Add.  Cas. 
165. 

Private  Wayt.]— A  power  in  an  act  to 

continue  private  ways  does  not  alter  the  liability 
of  parties  to  repair  them.    An0n.y  Lofft,  465. 

ii.  On  Inelosure, 

Owners  Adjoining  Hew  Soad.] — Where  the 
commissioners  of  a  turnpike  road  directed  a 
public  road  across  open  common  fields,  inclosed 
and  divided  by  a  private  act,  to  be  made,  and 
then  allotted  the  land : — ^Held,  that  one,  whose 
lot.adjoined  to  this  open  road,  and  who  had  in- 
closed it,  was  not  bound  to  repair  it.  Bex  v. 
FlecknoWj  1  Burr.  461 ;  2  Ld.  Ken.  261. 

Liability  of  Ooenpier — Batione  GUnrarsB.] — 
The  liability  to  repair  a  highway  ratione  clau- 
surse  is  in  the  occupier  of  the  lands  inclosed,  not 
in  the  owner  as  owner.  Reg.  v.  Ramgden.  El., 
Bl.  &  El.  949  ;  27  L.  J.,  M.  C.  296  ;  5  Jur.,  N.  S. 
169. 

Such  liability,  however,  does  not  accrue  where 
either  the  highway  is  not  immemorial,  or  where 
the  adjoining  land  inclosed  has  not,  before  the 
inclosure,  been  used  for  passage.    lb. 

Private  Soad.] — If  the  commissioners,  under 
an  inclosure  act,  set  out  a  private  road  for  the 
use  of  the  inhabitants  of  nine  parishes,  directing 
the  inhabitants  of  six  of  those  parishes  to  keep  it 
in  repair,  no  indictment  can  be  supported  against 
the  latter  for  not  repairing,  it  not  concerning 
the  public.    Bex  v.  Richards,  8  T.  R.  634. 

A  private  road,  set  out  under  an  inclosure 
award,  may  upon  proof  of  sufficient  user  by  the 
public  before  the  passing  of  the  Highway  Act  (5 
&  6  Will.  4,  c.  50),  be  deemed  to  be  a  highway 
which  the  parish  or  township  is  compellable  to 
repair,  though  the  award  provides  that  such 
road  is  for  ever  thereafter  to  be  kept  in  repair 


by  the  owners  or  occupiers  of  the  adjoining  land« 
B^ff.  V.  Bradfield,  9  L.  B.,  Q.  B.  552  ;  43  L.  J., 
M.  C.  155  ;  22  W.  R.  693. 

Dedifiation  to  Pnblie.] — An  award  under  an 
inclosure  act  in  1816,  set  out  certain  public 
roads  and  private  occupation  roads.  One  of  the 
occupation  roads  was  a  soft  road,  it  had  no  gate 
at  either  end,  and  the  public  used  it  without  any 
interference.  On  two  occasions  the  inhabitants 
had  repaired  it  by  subscription : — Held,  that 
there  had  been  sufficient  dedication  and  user  to 
render  the  parish  liable  to  repair,  although  they 
had  never  adopted  the  road.  Beg*  v.  SoHey,  8 
L.  T.  382  ;  11  W.  R.  433. 

In  1771  commissioners,  under  an  inclosure  act, 
were  empowered  to  set  out  public  and  private 
roads,  the  former  to  be  repaired  by  the  township, 
the  latter  by  such  persons  as  the  commissioners 
should  direct.  The  public  roads  were  to  be  sixty 
feet  wide  between  the  fences.  The  commis- 
sioners in  their  award  described  a  road  as  private 
and  eight  yards  wide ;  but  in  setting  it  out  they 
left  a  space  of  sixty  feet  between  the  fences  ; 
and  they  directed  both  the  public  and  private 
roads  to  be  repaired  by  the  township.  The 
centre  only  of  the  sixty  feet  was  ordinarily  used 
as  a  carriage-road,  and  the  township  repaired  it. 
The  space  said  to  be  encroached  upon  was  at  the 
side  of  this  road  ;  and  there  was  a  diversity  of 
evidence  as  to  the  use  made  of  this  space  by  the 
public,  and  its  condition  since  the  time  of  the 
award  : — Held,  Uiat  the  commissioners  had  ex- 
ceeded their  authority  in  awarding  that  private 
roads  should  be  repaired  by  the  township  ;  but 
that  on  the  whole  of  this  evidence  it  was  a 
proper  question  for  the  jury  whether  or  not  the 
road  in  question,  though  originally  intended 
to  be  private,  had  been  dedicated  to  and  adopted 
by  the  public.    Bex  v.  Wright,  3  B.  &  Ad.  681. 

Declaration  by  Jnstioos.] — Under  41  Geo.  3, 
c.  109,  s.  9,  a  road  continueo,  as  well  as  a  road 
newly  made,  under  the  award  of  commissioners 
of  inclosure,  must  be  declared  by  justices  in 
special  sessions  to  be  fully  completed  and  re- 
paired, before  the  inhabitants  of  the  district  are 
liable  to  repair.    Bex  v.  JEfatfield,  4  A.  &  £.  156. 

Altoration  of  Old  Road.] — By  an  inclosure  act, 
incorporating  41   Geo.  3,  c.  109,  the  commis- 
sioners for  inclosing  certain  common  lands  were 
authorized  to  stop  up,  divert,  or  alter  any  public 
ways  over  the  waste,  with  the  concurrence  of 
two  justices.    They  were  also  empowered  to  set 
out  new  ways,  which,  when  certified  by  two 
justices  to  be  complete,  were  to  be  repaired  by 
the  parish.    Before  the  inclosure  acts,  a  private 
bridle-way  led  across  a  common.    There  was  no 
definite  track  where  the  land  lay  open.    The 
commissioners  ordered  the  common  to  be  closed, 
and  set  out  a  road  thirty  feet  wide,  with  the 
same  termini  and  in  the  same  line  as  the  old 
bridle-way,  and  in  their  award  directed  that  it 
should  be  a  public  bridle-way,  and  a  private 
carriage  road  for  certain  persons,  who  should 
keep  it  in  repair.    The  road  was  set  out  accord- 
ingly.   On  the  trial  of  an  indictment  against 
the  parish  for  not  keeping  it  in  repair,  no  order 
or  certificate  of  justices  was   proved ; — Held, 
that  the  old  public  way  was  never  effectually 
stopped  ;  that  the  defined  road  set  out  was,  in 
effect,  the  same  way ;  and  that  the  parish  was 
still  liable  to  repair  it  as  a  bridle-road,  and 
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was  not  exonerated  by  the  fact  that  it  was  now 
set  out  as  a  private  carriage  road  also.  Meg,  v. 
CHcUade  (St,  Sampsan),  14  Q.  B.  735  ;  14  Jur. 
690. 


Beservation  of  Minos  to  Lord  of  Manor— Effect 
upon  Assignees.] — Commissioners,  acting  under 
the  powers  conferred  on  them  by  a  local  inclosure 
act  for  inclosing  commons,  set  out  public  high* 
ways  over  the  land,  and  directed  that  they 
should  be  maintained  by  the  inhabitants  and 
occnpiers  of  the  township  in  which  they  were 
sitnated,  and  that  it  should  be  lawful  for  all 
persons  to  use  the  same.  The  act  reserved  to 
the  lord  of  the  manor,  his  successors  and  assigns, 
in  the  widest  terms,  all  rights  belonging  to  the 
manor,  and  all  mines,  minerals,  and  quarries 
under  the  commons,  with  power  to  do  every  act 
necessaiy  for  the  draining,  winning,  and  work- 
ing such  mines,  minerals,  and  quarries,  as  fully 
and  freely  as  he  or  they  could  have  had,  held, 
used,  or  enjoyed  the  same  in  case  the  act  had 
not  been  made,  without  paying  any  damages  or 
making  any  satisfaction  for  so  doing.  The 
assignees  of  the  lord  of  the  manor  worked  the 
mines  so  as  ^o  injure  one  of  the  roads  set  out  by 
the  commissioners.  In  an  action  against  them 
by  the  local  boaid,  on  whom  the  duty  of  repair- 
ing the  road  fell,  to  recover  the  expense  of  doing 
so  : — Held,  that  the  reservation  to  the  lord  of  the 
manor  must  be  taken  to  be  subject  to  the  public 
right  created  by  the  statute,  and  did  not  protect 
the  assignees  from  liability.  Benfieldside  Local 
Board  v,  Consett  Iron  Company ^  3  Ex.  D.  54  ;  47 
L,  J.,  Ex.  491 ;  38  L.  T.  530  ;  26  W.  R.  114. 

iii.  Persons  Liable  Ratione  Tenura, 

Nature  of  Liability — Immemorial  ITsage.] — 

An  indictment  for  non-repair  of  a  road  on  a 
liability  ratione  tenurae  cannot  be  sustained, 
where  the  tenement  on  which  the  liability  is 
charged  originated  within  time  of  legal  memory. 
Rex  V.  Hayman^  M.  &;  M.  401. 

Evidence  of  Prescription.^ — ^Indictment 

for  not  repairing  a  highway,  alleging  the  defen- 
dant's liability  ratione  tenurse.  A  special  ver- 
dict found  that  the  defendant's  land  adjoined 
the  sea ;  that  anciently  a  highwav  went  over 
this  land,  and  that  his  prc^lecessors  nad  repaired 
it ;  that  within  living  memory  the  sea  encroached, 
and  that  the  ancient  highway  was  covered  by 
the  sea ;  that  his  predecessors  had,  from  time  to 
time,  gradually  removed  the  ancient  highway  as 
the  sea  encroached,  and  appropriated  other 
parts  of  the  estate  for  the  site  of  a  highway,  so 
as '  to  keep  a  highway  along  the  sea-coast,  and 
that  they  had  always  repaired  such  highway ; 
that  the  highway  mentioned  in  the  Indictment 
passed  over  a  different  part  of  the  estate  from 
that  formerly  occupied  by  any  part  of  the  ancient 
road  ;  that  the  sea  had,  shortly  before  the  find- 
ing of  the  indictment,  made  an  encroachment  on 
and  washed  away  part  of  the  highway  alleged 
to  be  out  of  repair,  and  washed  away  the  earth, 
so  that  the  residue  of  the  road  was  too  narrow 
for  passage,  and  was  made  to  stand  at  the  edge 
of  a  precipitous  bank : — Held,  that  the  defen- 
dant was  entitled  to  judgment.  Reg,  v.  Ramberf 
D.  &  M.  367  ;  5  Q.  B.  279  ;  13  L.  J.,  M.  C.  13  ; 
8  Jur.  309. 

Upon  the  trial  of  an  indictment  for  not  repair- 
ing a  highway,  which  it  is  alleged  the  defendant 


is  bound  to  repair  ratione  tenune,  an  award, 
made  under  a  submission  by  a  former  tenant  for 
years  of  the  premises,  can  neither  be  received  as 
an  adjudication,  the  tenant  having  no  authority 
to  bind  the  rights  of  his  landlord,  nor  as  evidence 
of  reputation,  being  post  litem  motam.  Rex  v. 
Cottony  3  Camp.  444. 

Evidence  of  reputation  is  inadmissible  to  shew 
a  liability  in  the  occupiers  of  land  to  repair  a 
road  ratione  tenune.  Reg,  v,  Wavertree,  2  M. 
&  Rob.  353. 

A  defendant  was  Indicted  for  non-repair  of  a 
highway,  which  it  was  alleged  he  was  liable  to  re- 
pair ratione  tenune.  Evidence  was  given  of  the 
conviction  of  a  former  owner  and  occupier  of  the 
lands  in  respect  of  which  the  liability  was  said 
to  arise,  for  the  non-repair  of  the  same  highway, 
shewing  that  he  had  pleaded  guilty  to  a  present- 
ment against  him  alleging  his  liability  to  repair 
the  highway.  Repairs  by  occupiers  of  the  same 
lands  subsequently  to  this  conviction  were  also 
proved  ;  and  evidence  was  given  that  the  defen- 
dant purchased  *these  lands  after  public  notice  of 
the  liability  to  repair  the  highway,  and  that  he 
was  the  owner  and  occupier  of  the  same  : — ^Held, 
that  there  was  evidence  to  go  to  the  juiy  of  im- 
memorial usage  and  liability  ratione  tenurae. 
Rffg,  V.  Blakernorej  2  Den.  C.  C.  410 ;  21  L.  J., 
M.  C.  60  ;  16  Jur.  164. 

iv.  Owners  or  Occupiers  generally, 

Pnblio  or  Owner  of  Boil.] — Public  highways 
are  generally  repairable  by  the  public ;  an 
owner  of  land  in  the  suburb  of  a  town  who 
allows  the  public  to  pass  over  his  land,  but  who 
does  not  make  a  road  at  his  own  expense,  nor 
propose  to  dedicate  a  highway  to  the  public  by 
notice  under  5  &  6  Will.  4,  c.  50,  nor  undertake 
to  keep  the  road  in  repair  for  twelve  months  with 
a  view  of  throwing  the  future  care  and  expense 
of  the  highway  on  the  surveyor  and  the  general 
rate  under  the  same  act,  is  not  liable  to  l^  com- 
pelled to  sewer  and  pave  the  road  as  a  street 
imder  the  69th  section  of  the  Public  Health  Act, 
1848.  Healey  v.  Batley  {Corporation),  19  L.  R., 
Eq.  375  ;.  44  L.  J.,  Ch.  642. 

Of  Streets  in  a  Town— AdiJoining  Owner.] — 
In  1798,  by  a  local  act,  trustees  were  appointed 
to  repair,  &c.  the  streets  of  a  township,  and  to 
levy  rates  on  the  inhabitants,  who  on  paying 
them  were  to  be  exempt  from  all  other  charges 
for  paving,  &c.  the  streets.  In  1816,  A.  laid  out 
a  street  on  his  land,  which  in  1819  became 
dedicated  to  the  pubUc  by  user.  In  1823,  by 
another  local  act,  the  former  act  was  repealed, 
and  trustees  were  appointed  for  similar  pur- 
poses, as  it  was  provided  that  all  persons 
should  be  exonerated  from  statute  duty  and 
compositions  and  all  liability  for  highway  re- 
pairs, that  surveyors  should  be  appointed  who 
were  to  be  in  the  position  of  surveyors  of  high- 
ways, all  costs  to  be  paid  by  the  trustees  out  of 
rates  to  be  levied  by  them,  and  the  trustees 
authorized  to  pave,  &c.  present  and  future  streets, 
and  when  any  new  streets  already  or  thereafter 
laid  out  and  made  were  properly  paved,  &c.,  on 
application  by  the  owners  of  adjoining  houses  to 
declare  them  public,  whereupon  they  were  to  be 
public  and  repaired  by  the  trustees,  and  where 
any  streets  then  or  thereafter  set  out  on  private 
property  had  been  opened  and  used  for  three 
years,  to  cause  them  to  be  paved,  &c.,  where- 
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upon  they  should  be  deemed  public.  In  1851, 
the  Pablic  Health  Act,  1848,  was  applied  to  the 
township,  and  the  local  acts  Tepeafcd  as  far  as 
the  liability  of  the  suireyora,  the  powers  of  the 
trustees  to  pave,  and  liability  of  owners  to  re- 
imburse them ;  and  the  local  board  having  duly 
pavtBd  the  street  before  mentioned,  called  on  A. 
to  contribute  as  an  adjoining  owner,  under  s.  69 
of  the  last-mentioned  act,  which  excepts  high- 
ways defined  by  15  &  16  Vict.  c.  42,  s.  13,  to  be 
highways  repairable  by  the  inhabitants  at  large. 
Rates  had  been  paid  in  respect  of  the  premises 
under  the  local  acts,  but  the  street  had  never 
been  paved,  3cc.,  never  been  dedicated  under  5 
&  6  Will.  4,  c.  50,  and  no  steps  taken  by  the 
trustees  or  the  local  board  to  make  it  public  : — 
Held,  that  the  first  local  act  did  not  prevent  a 
dedication  to  the  public,  that  the  second  only 
applied  to  streets  then  in  course  of  construction 
or  afterwards  constructed,  and  that  therefore 
the  street  was  a  highway  within  the  exception 
in  8.  69  of  the  Public  Health  Act,  1848,  and  A. 
not  liable.  JBtrgt  v.  Halifax  Local  Board ,  6 
L.  R.,  Q.  B.  181  ;  40  L.  J.,  M.  C.  43  ;  25  L.  T. 
28  ;  19  W.  R.  279. 


ITnder  PartienlaT  Statntoi — ^Transfer  of  Lia- 
MUty.] — Where  the  burden  of  repairing  a  high- 
way is  transf  ened,  by  a  public  act  of  parliament, 
from  the  parish  to  other  persons,  if  the  parish  is 
indicted  for  not  repairing  this  highway,  there  is 
no  occasion  for  a  special  plea  stating  who  are 
bound  to  repair  it,  but  the  exemption  may  be 
taken  advantage  of  under  the  general  issue  of 
not  guilty.  Bern  v.  St,  Oeorge,  Hanover  Square^ 
3  Camp.  222. 

When  Township  still  liable.]  — By  a 

navigation  act,  the  proprietors  of  the  navigation 
were  required  to  keep  a  road  in  repair,  and  ^vere 
declared  to  be  liable  to  indictment  if  it  was  out 
of  repair  : — Held,  that  this  enactment  did  not 
relieve  the  township  from  their  common-law  lia- 
bility to  repair  the  road.  Reg,  v.  BrigkUide 
Bierlow,  13  Q.  B.  933  ;  4  New  Bess.  Cas.  47  ;  19 
L.  J.,  M.  C.  60  ;  14  Jur.  174. 


Frontagers.] — By  a  Birkenhead  local  act 

of  1838,  commissioners  are  required  to  cause  all 
such  parts  of  the  streets,  ways  or  places  within 
the  township,  not  being  public  or  common  high- 
ways, which  are  now  in  the  estimation  of  the 
commissioners  fully  built  upon,  but  are  sufii- 
ciently  paved  or  put  in  good  c(Hidition,  and  all 
such  streets,  ways  or  places  as  are  now  making 
or  may  hereafter  be  made  within  the  township, 
although  not  fully  built  upon,  to  be  made,  paved 
and  cleansed,  as  to  the  commissioners  shall  seem 
necessary ;  the  expenses  to  be  paid  by  the 
frontagers.  S.  occupied  a  house  in  a  street 
formed  about  seventeen  years  back,  and  ever 
since  used  by  the  public : — Held,  that  he  was 
liable  to  contribute  to  the  making  and  sewering 
of  this  street  lately  resolved  upon  by  the  com- 
missioners. Birkenhead  Improvement  CommU' 
sioners  v.  Sanson^  34  L.  T.  175. 

Liability  on  Bemoval  of  Encroaohments.] — If 
there  has  been  an  encroachment  on  a  highway, 
and  a  person  removes  it,  and  repairs  that  part  of 
the  highwaywhich  was  injured  by  the  encroach- 
ment once,  and  then  leaves  it  to  the  trustees 
or  parish  to  repair  in  future,  he  will  not  be 
liable  in  future.    Bex  v.  Skinner^  6  Esp.  219. 

But  if  the  proprietor  of  the  adjoining  land 
has  for  any  length  of  time  repaired,  it  is  evi- 
dence of  his  liability,  unless  he  gives  positive 
evidence  of  encroachment.    Ih, 

Under  Special  Agreoment.] — A  highway  board 
agreed  with  a  gas  company  tnat  if  the  highway 
board  would  give  the  gas  company  a  licence  to 
open  a  highway  in  their  jurisdiction,  the  gas 
company  should  make  good  the  surface  of  the 
road,  and  would  pay  to  the  highway  board  Is. 
per  yard  of  the  highway  so  broken  up  : — Held, 
that  the  contract  was  valid  ;  for  that  the  agree- 
ment of  the  highway  boaid  to  allow  the  gas 
company  to  interfere  with  the  surface  of  the 
road  was  a  good  consideration,  and  the  contract 
was  not  illegal  and  did  not  necessarily  contem- 
plate the  creation  of  a  nuisance  by  the  gas  com- 
pany. Ed g  ware  Highway  Board  v.  Harrow 
District  Gas  Company,  10  L.  R.,  Q.  B.  92  ;  44 
L.  J.,  Q.  B.  1  ;  31  L.  T.  402. 


Proeoedings  to  Enforee— Validity.]— A 

navigation  company,  holding  lands  partly  occu- 
pied as  a  wharf,  were  direct^  by  statute  to  up- 
hold and  repair  a  road  between  certain  points 
of  the  navigation;  it  was  enacted,  that  they 
should  be  liable  to  indictment  for  any  default  in 
80  doing ;  and  they  were  empowered  to  take  tolls 
for  go<^  carried  along  the  line  of  navigation 
(over  and  above  lock  dues  which  were  payable 
to  th^m),  and  were  required  to  apply  such  tolls 
to  the  making  and  repairing  of  the  road.    By  a 
subsequent  act,  a  canal  company  (whose  works 
would  inteifere  with  the  revenue  of  the  naviga- 
tion company)   was  required  to  purchase  the 
navigation,  and  the  navigation  company's  landd, 
and  all  rights  thereto  belonging  (including  the 
right  to  the  tolls  to  be  applied  towards  the  re- 
pair of  the  road),  and  it  was  enacted,  that  the 
canal  company  should  for  ever  after  repair  the 
road,  and  should  be  liable  to  indictment  for 
non-repair,  and  should  indemnify  the  navigation 
company  from  the  maintenance  of  the  road,  and 
from  indictment  for  non-repair ;  the  conveyance 
of  the  premises  to  be  subject  to  such  condition, 
with  power  of  re-entry  by  the  navigation  com- 
pany in  default  of  compliance.    The  canal  com- 
pany purchased  the  lands  and  navigation,  and 
took  a  conveyance  according  to  the  statute  : — 
Held,  first,  tluit  a  count,  stating  these  facts,  and 
that  the  canal  company,  by  reason  of  the  pre- 
mises, and  by  force  of  the  statute,  became  liable 
to  repair  (averring  non-repair),  was  sufficient  to 
charge  the  company.    B£g,  v.  Shield  CaruU 
Company,  13  Q.  B.  913  ;  4  New  Sess.  Cas.  25  ;  19 
L.  J.,  M.  C.  44  ;  14  Jur.  170. 

Held,  secondly,  that  the  company  was  pro- 
perly charged  by  such  count  with  breach  of  an 
obligation  to  repair,  and  that  it  was  not  requi- 
site to  charge  them  specifically  with  disobe- 
dience,   lb. 

Held,  thirdly,  that  a  count,  stating  the  road 
to  have  been  made  under  the  first-mentioned 
act,  and  alleging  that  the  company,  under  and 
by  virtue  of  the  last-mentioned  act,  ought  to 
have  repaired,  was  not  too  general,  both  statutes 
being  public.    lb. 

But  that  a  count  merely  stating  the  existence 
and  non-repair  of  the  rcuid,  and  that  the  com- 
pany, by  reason  of  the  then  tenure  of  certain 
lands  and  tenements  in  the  parishes,  ought  to 
have  repaired,  was  not  maintainable.    lb. 

Held,  fourthly,  that  the  company  was  rightly 
charged  with  liability  to  repair  generally,  and 
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not  merely  to  the  extent  of  the  tolls,  though  in 
fact  the  tolls  received  were  inadeqoate  to  the 
cost  of  repair ;  and  this  whether  the  company 
had  or  bad  not  other  adequate  sources  of  re- 
venue.   Ih, 

In  the  Case  of  Bailway  Companies.] — See 
Railways. 

y.  Jurisdiction  to  Determine, 

Order  of  Justices— Conclusiveness  ol]— Jus- 
tices have  jurisdiction  under  25  &  26  Vict.  c.  61, 
s.  18,  to  order  a  highway  board  to  repair  a 
highway  if  the  waywarden  of  the  parish  denies 
the  fact  that  such  road  is  a  highway :  and 
although  the  denial,  if  not  made  bonft  fide, 
will  not  oust  their  jurisdiction  if  they  arc 
satisfied  that  the  road  is  really  a  highway, 
yet  their  decision  that  the  denial  is  not  made 
bon&  fide  is  not  conclusive,  and  may  be  reviewed 
by  the  court.    Reff,  v.  Odell,  21  L.  T.  656. 

An  order  of  magistrates  under  34  Geo.  3,  c.  64, 
for  dividing  a  road  lying  partly  in  one  parish 
and  partly  in  another  by  a  transverse  line,  for 
the  purpose  of  repair,  such  order  pursuing  the 
form  given  by  that  statute,  is  conclusive  as  to 
the  liability  of  each  parish  to  repair  the  portions 
of  road  allotted  to  them  ;  and  it  is  not  open  to 
•either  parish,  on  an  indictment  for  the  non-repair 
of  the  portion  so  allotted,  to  impeach  the  juris- 
diction of  the  magistrates  by  producing  evidence 
to  prove  that  no  part  of  the  road  ever  was  within 
sach  parish.  Beg.  v.  HicUing,  7  Q.  B.  880 ;  2 
New  Sess.  Gas.  117 ;  14  L.  J.,  M.  C.  177  ;  9  Jur. 
1075. 

Where  there  was  no  evidence  that  the  boun- 
<lai7  of  two  hamlets  passed  through  the  middle 
of  two  public  roads,  the  roads  cannot  be  divided 
by  a  transverse  line  by  order' of  justices,  under 
6  &  6  WiU.  4,  c.  60,  s.  68.  Beg.  v.  Perkine,  14 
<J.  B.  229  ;  19  L.  J.,  M.  C.  105  ;  14  Jur.  362. 

The  proviso  of  s.  58  does  not  apply  to  cases  in 
which  there  is  a  divided  common-law  liability  to 
repair,  but  to  cases  of  a  liability  ratione  tenurse 
or  clausursB.    lb. 

Appeals  against  Orders.]— A  complaint 

having  been  made  to  justices  that  certain  roads 
alleged  to  be  highways  under  the  jurisdiction  of 
a  highway  board  were  out  of  repair,  a  summons 
was  issued  against  such  board.  Upon  the  hear- 
iDg,  a  land  surveyor  was  appointed  to  view  and 
report  on  the  state  of  the  roads  in  question.  The 
Teport  was  duly  made,  and  the  justices,  upon  the 
evidence  and  admissions  before  them,  ordered 
the  highway  board  to  do  the  repairs.  The  high- 
way board  neglected  to  obey  this  order ;  and  the 
justices  appointed  such  land  surveyor  to  put  the 
highway  m  repair,  and  ordered  the  board  to  pay 
the  expenses.  At  several  hearings  before  the 
justices,  the  highway  board  never  denied  that 
they  were  liable  to  repair  the  roads  in  question. 
The  board  appealed  to  quarter  sessions  against 
the  order  upon  them  for  the  expenses  of  repair- 
ing the  roaos.  The  following  were  the  grounds 
of  appeal: — ^  1.  That  the  said  justices  had  no 
jurisdiction  to  make  the  said  order.  2.  That  the 
flaid  order  is  contrary  to  law.  3.  That  the  said 
order  is  contrary  to  the  evidence.  4.  That  the 
justices  wrongfully  admitted  evidence  of  wit- 
nesses other  than  the  person  appointed  by  them 
under  s.  18  of  25  &  26  Vict.  c.  61.  5.  That  at 
the  time  of  the  making  of  the  said  order  the  said 


highways  had  been  put  into  a  state  of  complete 
and  effectual  repair.  6.  That  tbe  sum  men- 
tioned in  the  said  order  to  be  spent  in  putting 
the  said  roads  into  repair  is  excessive.  7.  That 
the  said  highway  board  was  and  is  not  liable  to 
repair  the  said  highways,  and  that  the  liability 
to  repair  the  said  highways  was  at  all  the  hear- 
ings Dcfore  the  said  justices  recited  in  the  said 
Older,  and  also  at  the  time  of  the  hearing  when 
the  said  order  was  made,  and  at  the  time  of  the 
making  thereof,  disputed."  Upon  the  appeal  it 
was  contended  on  behalf  of  the  board  that  the 
roads  in  question  were  not  highways,  and  the 
order  was  quashed  on  that  ground : — Held,  that 
the  highway  board  were  entitled  to  appeal  to 
quarter  sessions  against  the  order,  but  were  not 
entitled  on  the  appeal  to  raise  the  question 
whether  the  roads  were  highways — (1)  because 
they  were  estopped  by  their  admissions  before 
the  justices  ;  (2)  because  their  grounds  of  appeal 
gave  no  notice  that  the  point  would  be  taken ; 
and  (3)  because  the  question  was  not  open  to 
them  when  the  order  appealed  against  was 
made,  lllinguoorth  v.  JBiUmer  East  HighwAy 
Board,  62  L.  J.,  Q.  B.  680  ;  48  J.  P.  37. 

Held,  also,  that  the  quarter  sessions,  by  de- 
ciding the  question,  did  not  thereby  necessarily 
decide  that  it  was  open  to  the  highway  boaid  to 
raise  it.    Ih, 

b.   Obtaininsr  of  Katerials. 

Eight  of  Inhabitants  to  Take.]— The  right 
for  the  inhabitants  of  a  township  to  take  stones 
from  the  land  of  another  person  for  the  purpose 
of  repairing  the  highways,  is  a  profit  k  prendre, 
and  cannot  therefore  be  claimed  by  custom  ; 
neither  can  it  be  claimed  by  prescription,  as  in- 
habitants are  incapable  by  that  description  of 
taking  such  an  easement,  unless  under  a  grant 
which  would  incorporate  them.  Constable  v. 
Nicholson,  14  C.  B.,  N.  S.  230 ;  32  L.  J.,  C.  P. 
240;  11  W.  R.  698. 

Trespass  by  Surveyor.] — ^A  surveyor  cannot 
justify  a  trespass  under  a  prescriptive  right,  or  a 
custom,  to  take  stones  from  the  waste,  whether 
adjoining  the  sea-shore  between  high  and  low 
water  mark,  or  otherwise,  for  the  purpose  of  re- 
pairing the  highways  of  a  parish.  Padwich  v. 
Knight,  7  Ex.  854  ;  22  L.  J.,  Ex.  198. 

Bemoval  of  Shingle.] — ^A  highway  board 


is  not  entitled  under  5  &  6  Will.  4,  c  50,  ss.  51, 
52,  to  remove  shingle  for  the  repair  of  the  high- 
ways from  below  high-water  mark,  so  as  to  cause 
increased  danger  of  encroachment  by  the  sea. 
Pitts  V.  Kingsbridge  Highway  Board,  26  L.  T. 
195  ;  19  W.  R.  884. 

A  special  custom  to  take  shingle  from  the 
beach  above  high-water  mark  for  the  repairing 
of  the  highways  of  the  parish,  is  bad  as  to  such 
portion  of  the  beach  as  is  private  property,  being 
a  custom  of  a  profit  k  prendre  in  another  man*8 
land.    lb. 

Licence  from  Magistrates.] — A  licence  may  be 
granted  to  get  materials  for  the  repair  of  the 
highways  under  6  &  6  Will.  4,  c.  50,  s.  54,  al- 
though the  materials  when  got  must  be  carried 
away  by  an  *'  avenue  to  a  house,"  the  exception 
of  such  an  avenue  (inter  alia)  in  the  section  re- 
ferring only  to  the  digging  or  getting  of  tho 
materials,  not  to  the  carrying  of  them  away 
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when  got.  BafMden  y.  Yeates,  6  Q.  B.  D.  583  ; 
60  L.  J.,  M.  Cr  135  ;  44  L.  T.  612  ;  29  W.  R.  628  ; 
45  J.  P.  638. 

The  lioenoe  wanted  by  jostioes  to  the  suryejor 
to  get  materials  from  inclosed  lands  for  the  re- 
pair of  the  highways,  in  accordance  with  s.  64  of 
5  &  6  Will.  4,  c.  50,  is  limited  to  the  necessities 
of  that  particular  occasion  in  respect  of  whidi 
the  application  for  the  licence  is  made.  Manvert 
(^Eart)  V.  BartholometD,  4  Q.  B.  D.  6  ;  48  L.  J., 
M.  C.  3  ;  39  L.  T.  327  ;  27  W.  R.  167. 

Justices  in  special  sessions,  under  5  &  6  Will. 
4,  c.  50,  s.  54,  granted  in  1866  to  the  surveyor  of 
highways  a  licence  to  take  materials  for  the 
repairs  of  the  highways  from  lands  in  the  parish 
of  which  plainti^  were  the  owner  and  occupier 
respectively.  Materials  had  been  got  under  that 
licence  down  to  1877,  when  the  plidntiffs  gave 
notice  to  the  present  surveyor  not  to  get  any 
more.  The  defendant  continued  to  do  so  never- 
theless, and  the  plaintiffs  brought  an  action  of 
trespass  against  him  : — Held,  that  the  defendant 
had  no  right  to  enter  upon  the  land,  inasmuch 
as  the  licence  granted  by  the  justices  only  ex- 
tended to  the  necessities  of  the  particular  occa- 
sion in  respect  of  which  it  was  granted.    lb, 

—-Bight  to  Oompeniation.] — Under  the 
Highway  Act  (5  &  6  Will.  4,  c.  50),  s.  51,  jus- 
tices are  entitled  to  grant  the  surveyor  of  high- 
ways a  licence  to  gather  stones  upon  incl(^ed 
land  within  the  parish  for  the  repair  of  its  high- 
ways, without  making  any  compensation  to  the 
owner  for  the  value  of  such  stones.  Alrerford 
Rural  Sanitary  Authority  v.  Scott,  7  Q.  B.  D. 
210;  50  L.  J.,  M.  C.  103  ;  45  L.  T.  73  ;  29  W.R. 
741  ;  45  J.  P.  619. 

Snfleienoy  of  Amends.]— 7Surveyors  having 
broken  a  new  way  over  the  plaintiff's  land,  in 
Older  to  carry  such  materials  for  repair,  in  a 
case  where  an  old,  but  circuitous,  road  existed 
before,  and  having,  after  the  damage  done,  and 
after  an  action  brought  against  them,  paid 
money  into  court  by  way  of  amends : — Held, 
under  13  Geo.  3,  c.  78,  s.  27,  l^at  the  sufficiency 
of  such  amends  could  not  be  questioned  at  nisi 
prius,  the  statute  having  referred  the  quantum 
of  amends,  if  not  agreed  upon,  to  the  decision  of 
justices  of  the  peace.  Boy  field  v.  Porter,  13 
East,  200. 

The  amount  of  satisfaction  can  only  be  ascer- 
tained by  the  justices  at  a  special  session.  Peters 
V.  Clarkton,  7  M.  &  G.  548  ;  8  Scott,  N.  R. 
384 ;  1  New  Sess.  Cas.  519  ;  18  L.  J.,  M.  0.  153  ; 
8  Jur.  648. 

— ^^  Contract  fbr  Xatarials.  ]-^A  highway 
board  contracted  with  the  plaintiff  for  the 
supply  of  materials  to  repair,  during  1866,  the 
roads  in  one  of  the  parishes  in  their  district. 
On  24th  of  March,  1866,  the  parishioners  passed 
a  resolution  adopting  the  Local  Goverument 
Act,  1858.  The  bc»rd  continued  to  repair 
the  roads  up  to  the  26th  July  with  materials 
supplied  by  the  plaintiff,  who  brought  an  action 
to  recover  their  value: — Held,  that  he  was, 
under  25  &  26  Vict,  c,  61,  s.  41,  entitled  to 
recover.  Driver  v.  Kingston  Highway  Board, 
24L.  T.  480. 

WorUng  of  Chravel  Pits — By  a  private  act 
passed  in  1764  for  the  purpose  of  extinguishing 
the  right  of  common  over  the  commonable  lands 


in  a  manor  and  parish,  of  which  lands  S.  was 
then  in  possession  as  lessee  of  the  lord  of  the 
manor,  it  was  enacted  that  the  surveyors  of 
highways  of  the  parish  might  at  all  times  there- 
after cut,  dig  and  carry  away  any  quantity  of 
gravel  for  the  repair  of  roads  within  the  parish 
from  any  pit  or  pits  then  in  the  possession  of  S., 
without  payment,  and  the  surveyors  were  thereby 
required  to  fence  in  the  pits,  and  to  repair  the 
fences  as  occasion  should  require.  These  lands 
included  a  field  of  nine  acres,  in  which  one  of 
the  pits  was  situated.  The  field  having  become 
vested  in  the  plaintiff,  he  sought  to  restrain  the 
surveyors  from  extending  the  pit  laterally  so  as 
to  destroy  the  surface  : — ^Held,  that  the  right 
conferred  by  the  act  was  to  work  the  gravel  in 
the  ordinary  manner  of  working  a  gravel  pit, 
and  that  consequently  the  surveyors  were  en- 
titled to  extend  the  area  of  the  pits,  although 
the  surface  was  thereby  destroyed.  Mli*  v. 
BranUey  Local  Board,  46  L.  J.,  Ch.  763 ;  36 
L.  T.  182  ;  24  W.  R.  716. 

Where  gravel  pits  had  been  opened  on  rectory 
land,  and  gravel  taken  therefrom  by  the  sur- 
veyors of  the  highways,  for  the  purpose  of  their 
repair,  without  sloping  down  the  ground  as 
required  by  13  Geo.  3,  c.  78,  s.  31 :— Held,  that 
neither  the  taking  such  gravel,  and  omitting  to 
slope  down,  nor  neglecting  to  compel  the  sur- 
veyors to  slope  down,  could  be  considered  waste 
on  the  part  of  the  rector.  Huntley  v.  Bu^seUy 
13  Q.  B.  572  ;  18  L.  J.,  Q.  B.  239  ;  13  Jur.  837. 


Sxtingniflhment  of  Surveyor's  Title.] — A 


gravel  pit  and  a  road  to  it  were  allotted  to  sur- 
veyors of  highways  under  a  local  act.  The  sur- 
veyors continued  to  take  gravel  from  the  pit  till 
1837,  but  from  that  year  till  1863  they  took  no 
steps  whatever  to  assert  their  rights  over  either 
the  road  or  the  pit.  In  1837,  the  tenant  of  the 
plaintiff's  predecessor  in  title  filled  up  part  of 
the  pit  with  rubbish,  and  from  that  year  till  1863 
took  the  surface  of  it  into  regular  cultivation. 
In  1839,  another  such  tenant  ploughed  up  the 
remaining  portion  of  the  pit,  and  from  that  time 
till  1863  this  portion  of  the  pit  and  the  whole  of 
the  road  were  taken  into  cultivation  by  the  plain- 
tiffs tenants.  In  1844,  one  of  the  plaintiff^ 
tenants,  who  was  in  the  occupation  of  the 
gp^eater  portion  of  the  surface  of  the  pit,  was 
elected  surveyor  of  highways,  and  held  the  ofiioe 
for  one  year  : — Held,  first,  that  the  plaintiff  had 
by  his  tenants  been  in  actual  possession  of  the 
gravel  pit  and  road  from  1837  to  1863,  so  that 
the  title  of  the  surveyors  to  the  soil  and  their 
right  to  dig  gravel  had  become  extinguished  by 
twenty  years'  adverse  possession.  Smith  v.  Stoeks, 
38  L.  J.,  Q.  B.  306. 

Held,  secondly,  that  the  fact  that  the  tenant 
occapying  a  portion  of  the  pit  had  been  elected 
surveyor  after  possession  had  been  taken  made 
no  difference,  as  the  character  of  the  previous 
possession  was  not  altered  during  the  tcnant*a 
year  of  office.    lb. 

Sale  of  Ezhanstod  Gravel  Pitf^Pre-emptioii 
of  Adjoining  Owners.]— Where,  under  the  High- 
way Act  (5  &  6  Will.  4,  c.  50),  s.  48,  an  exhausted 
gravel  pit  is  offered  for  sale  to  the  owner  of  ad- 
joining lands  to  whom  the  statute  gives  the  right 
of  pre-emption,  it  is  the  duty  of  the  justices  at 
the  special  sessions,  in  fixing  the  price  to  be  paid 
by  him,  to  consider  his  interests  as  well  as  tnoBe 
of  the  parish.    They  are,  therefore,  while  in  the- 
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interests  of  the  parish  fixing  a  minimum  below 
which  the  land  shall  not  be  sold,  jet  in  his 
interests  to  fix  a  price  fair  for  him  to  pay,  and 
not  to  take  as  a  standard  of  valae  a  price  which 
might  be  obtained  on  a  sale  by  auction,  or  to 
some  person  who  for  some  priyate  or  personal 
reasons  would  give  an  extraordinary  price.  Jleo. 
V.  Draifton-in-ffalen  HUjhtoay  Board,  1  Q.  B.  D. 
<)08  ;  46  L.  J.,  M.  C.  126 ;  35  L.  T.  261 ;  24  W.  R. 
766. 


Appeal  to  SeisioxLB— When  it  Lies.] — ^An 


appeal  to  the  quarter  sessions,  under  s.  105,  lies 
against  the  consent  or  determination  of  justices 
under  s.  48.    lb, 

o.  Fines  for  Kon-Bepair. 

Application  ol]— The  fine,  which  the  court, 
under  5  &  6  WilL  4,  c  60,  s.  96,  may  order  to  be 
imposed  on  defendants  convicted  on  an  indict- 
ment for  the  non-repair  of  a  highway,  to  be 
applied  pursuant  to  the  directions  of  the  statute, 
can  only  be  applied  towards  the  repair  and  amend- 
ment of  such  highway ;  and  if,  after  conviction 
and  order,  and  before  payment  of  the  fine,  the 
defendants  effectually  repair  the  road,  they  arc 
entitled  to  a  stay  of  f  urtner  proceedings  on  the 
order ;  and  the  prosecutors  cannot  claim  the  fine 
on  behalf  of  third  parties  for  repairs  done  pre- 
viously to  the  conviction.  Reg,  v.  Barnard 
Castle,  1  Q.  B.  246  ;  5  Jur.  799. 

Ajpportionment.] — If  a  parish,  consisting 

of  two  districts  which  are  bound  to  repair  sepa- 
rately, is  convicted  for  not  repairing  the  road  in 
one  of  the  districts,  the  other  district  having  no 
notice  of  the  indictment,  the  court  will  consider 
it  as  being  substantially  the  conviction  of  the 
one  district ;  and,  if  the  fine  is  levied  on  all  the 
inhabitants  of  the  other,  will  grant  a  special 
mandamus  for  the  rate  to  be  levied  on  the  dis- 
trict bound  to  repair  the  indicted  part  of  the 
road.    Bern  v.  Towfuh^nd,  2  Dougl.  421. 

Under  13  Geo.  3,  c.  84,  s.  33,  the  court  might 
apportion  the  fine  for  non-repair  of  a  road  between 
the  parish  and  the  trustees  of  a  turnpike,  though 
the  indictment  was  originally  preferred  at  the 
assizes,  and  afterwards  removed  by  certiorari. 

To  whom  Payable.]~Fines  for  not  repairing 
roads  ra^one  tennrsB  were  formerly  payable  to 
the  surveyor  of  the  parish  highways.  Bex  v. 
Wingfield,  1  W.  Bl.  602. 

Verdiet  of  Onilty— Mode  of  Eepair.]— A  ver- 
dict of  guilty  had  been  found  against  a  parish 
upon  an  indictment  for  non-repair  of  a  highway, 
and  the  parish  afterwards  neglected  to  repair 
with  hard  materials.  An  application  was  tnen 
made  for  the  imposition  of  a  fine  for  such  neglect, 
when  it  appeared  that  the  road  never  had  been 
Tepaired  with  hard  materials,  probably  not  at 
all ;  that  it  was  continued  into  an  adjoining 
parish,  which  denied  that  it  was  a  highway  ;  and 
further,  that  it  was  so  little  used  that  the  repair 
required  would  be  a  useless  expense: — Held, 
that  these  facts  were  no  answer  to  the  applica- 
tion, and  did  not  excuse  the  parish  from  the 
consequences  of  the  verdict.  lUg,  v.  Claxhyy  3 
C.  L.  R.  986 ;  24  L.  J.,  Q.  B.  223  ;  1  Jur.,  N.  S. 
710. 

The  court  will  not  prescribe  the  particular 
mode  of  repair,  but  when  it  appears  a  certain 
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amount  is  necessary  to  put  the  highway  in  a  sub- 
stantial state  of  repair,  a  fine  of  tl^t  amount  will 
be  impdbed.    Ih, 

Winter  Months.] — The  court  will  not  make  a 
rule  for  a  fine  for  non-repair  of  a  road  absolute 
in  the  winter  months  ;  but  will  enlarge  the  rule 
till  Easter  term.     Beg.  v.  Walton^  4  Jur.  195. 

Wrongful  Levy— Application  to  Seimbnrse.] — 
An  application  under  13  Geo.  3,  c.  78,  s.  47,  for 
a  rate  to-reimburse  two  inhabitants  of  a  parish  on 
whom  a  fine  for  the  non-repair  of  a  highway  had 
l)een  levied,  after  a  conviction  upon  an  indictment 
against  the  parish  for  non-repair,  ought  to  have 
been  made  within  a  reasonable  time  after  such 
levy,  before  any  material  change  of  Inhabitants. 
Bex  V.  Lancaihire  (Jiutiees'),  12  East,  366. 

In  the  Case  of  Surveyor.]— &'^  ante,  coL  685. 

d.  Liability  fbr  Damaffee. 

Parish.] — No  action  lies  against  a  parish 
for  damage  resulting  from  an  accident  caused 
by  the  neglect  to  repair  a  highway  within  such 
parish.  Parsons  v.  St,  Mattheio's,  BetliTial  Green 
iVestry^  3  L.  R.,  C.  P.  56  ;  37  L,  J.,  C.  P.  62 ; 
17  L.  T.  211  ;  16  W.  R.  81. 

Snrveyors.] — An  action  for  a  personal  and 
pecuniary  damage  resulting  from  the  non-re- 
pair of  a  county  bridge  will  not  lie  against  the 
county  surveyor  either  at  common  law  or  under 
43  Geo.  3,  c.  59.  McKinnon  v.  Penson,  9  Ex. 
609  ;  23  L.  J.,  M.  C.  97  ;  18  Jur.  513— Ex.  Ch. 

No  action  lies  against  a  surveyor  for  damage 
resulting  jbrom  an  accident  caused  by  his  neglect 
to  repair  the  highway.  Yovng  v.  Daris,  7  H.  & 
N.  760  ;  31  L.  J.,  Ex.  250  ;  8  Jur.,  N.  S.  286  ;  6 
L.  T.  363  ;  10  W.  R.  524.  Affirmed  on  appeal,  2 
H.  &  C.  177 ;  8  Jur.,  N.  S.  79 ;  9  L.  T.  145 ;  11 
W.  R.  735— Ex.  Ch. 

Improvement  Commissioners.] — The  commis- 
sioners under  10  &  11  Vict,  c,  34,  Towns  Im- 
provement  Clauses  Act,  1847,  are  liable  to  an 
action,  in  their  corporate  capacity,  at  the  suit  of 
a  person  who  has  suffered  damage  from  a  high- 
way, within  the  limits  of  their  special  act,  being 
allowed  by  them  to  remain  in  a  dangerous  con- 
dition, bartnall  v.  Byde  CommUsumers,  4 
B.  &  S.  361 ;  33  L.  J.,  Q.  B.  39 ;  10  Jur.,  N.  S. 
257  ;  11  W.  R.  763. 

Loeal  Boards.] — An  action  for  personal  injuries 
sustained  by  one  of  the  public  owing  to  the  non- 
repair of  a  highway,  does  not  lie  against  a  local 
board  of  health.  Oibson  v.  Preston  (Mayor,  <}•<?.), 
5  L.  R.,  Q.  B.  218  ;  39  L.  J.,  Q.  B.  131  ;  22  L.  T. 
293  ;  18  W.  R.  689  ;  10  B.  &  S.  942. 

By  16  &  16  Vict.  c.  42,  s.  13,  the  term  "  high- 
way" in  the  Public  Health  Act  (11  &  12  Vict, 
c.  63),  s.  68,  by  which  highways  are  vested  in  the 
local  board,  shall  mean  "  any  highway  repairable 
by  the  inhabitants  at  large :  "—Held,  that  the 
words  '*  repairable  by  the  inhabitants  at  laige  " 
are  used  m  contradistinction  to  repairable  by 
individuals  ratione  tenurse.    lb. 

The  municipality  of  B.,  incorporated  under 
New  *South  Wales  Acts  No.  13  of  1858  and 
No.  12  of  1867,  and  having  thereunder  the 
care,  construction,  and  management  of  the 
roads  and  streets  within  their  municipality, 
constructed   therein  a  barrel  drain  into  which 
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ran  an  open  drain,  the  brickwork  of  which 
having  broken  away,  and  not  having  been  re- 
paired,  a  hole  was  (»used,  into  which  th%  plain- 
tiffs  horse  fell.  In  an  action  claiming  damages 
against  the  municipality  (a)  for  negligence  in 
constmcting  the  street,  (b)  for  negligence  in 
keeping  and  maintaining  the  street,  and  not 
repairing  the  drain,  gutter,  or  sewer  in  the  said 
street  (plea,  the  general  issue),  the  chief  justice 
directed  the  jury  that  the  defendants  under  their 
act  of  incorporation  were  not  liable  for  the  result 
of  any  mere  nonfeasance  ;  tliat  if  they  thought  fit 
to  construct  a  sewer,  and  they  did  the  work  in  so 
negligent  a  manner  as  to  bring  about  the  acci- 
dent, they  were  liable  for  that  misfeasance  ;  but 
if  they  constructed  the  sewer  properly  in  the 
first  instance  and  it  became  defective  aiterwards 
they  were  not  bound  to  repair  it ;  and  further, 
that  if  the  defective  state  in  which  the  drain  was 
arose  from  the  operation  of  the  weather,  or  wear 
and  tear,  it  having  been  properly  constructed 
originally,  they  were  not  liable.  Verdict  for 
defendants : — Held,  on  motion  for  a  new  trial, 
that  as  regards  (b)  there  was  misdirection.  The 
barrel  drain  was  not  only  made  by  the  defendants, 
but  the  sole  control  and  management  of  it  were 
by  the  statute  vested  in  them.  By  reason  of 
their  construction  of  that  drain  and  their  neglect 
to  repair  it,  whereby,  as  an  indirect  but  natural 
consequence,  the  dangerous  hole  was  formed, 
which  was  left  open  and  unfenced,  they  caused 
a  nuisance  in  the  highway  for  which,  whatever 
their  statutory  obligation  to  repair  may  have 
been,  they  were  liable  to  an  indictment,  and  also 
to  an  action  by  the  plaintiff  who  sustained  direct 
and  particular  damage  from  their  breach  of  duty. 
Batnurst  (^Barougli)  v.  Macplierton^  4  App.  Cas. 
256  ;  48  L.  J.,  P.  C.  61-P.  C. 

A  local  board  had  vested  in  them,  under  the 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
s.  43,  a  sewer  which  ran  under  a  highway,  of 
.  which,  by  virtue  of  the  act,  they  were  surveyors. 
A  grid  or  grating  in  the  highway,  used  for  the 
purpose  of  carrying  the  surface  water  from  the 
road  into  the  sewer,  was  allowed  by  the  board  to 
get  out  of  repair,  by  reason  of  which  a  horse  of 
the  plaintiff  was  injured  : — Held,  that,  whether 
the  local  board  was  liable  or  not,  as  surveyors  of 
the  highway,  the  grid  must  be  taken  to  be  part 
of  the  sewer,  and  they  were  liable,  as  owners  of 
the  sewer  and  grid,  for  their  negligence  in  not 
keeping  the  latter  in  repair.  Mliite  v.  Hindley 
Local  Board  of  Healthy  10  L.  R.,  Q.  B.  219  ;  44 
L.  J.,  Q.  B.  114  ;  32  L.  T.  460  ;  23  W.  R.  661. 


Liability  for  Negligent  Workmanship.  ] — 


A  local  board  of  health,  which  was  both  the  high- 
way authority  and  the  sewer  authority  of  the 
district,  employed  a  contractor  to  construct  a 
pipe-sewer  under  a  highway  within  the  district. 
The  contractor  in  the  laying  the  pipes  dug  a 
trench,  which  he  afterwards  filled  in  with  eaxth, 
and  the  roadway  was  apparently  made  good. 
The  work  was  done  under  the  directions  and  to 
the  satisfaction  of  the  surveyor  of  the  local  board. 
Some  months  after  it  was  finished,  a  subsi- 
dence of  the  soil  in  the  trench  took  place  without 
any  assignable  cause,  leaving  the  road  apparently 
sound.  The  plaintiff's  horse,  in  consequence  of 
the  surface  giving  way,  fell  into  the  trench,  and 
was  injured  : — Held,  that  there  was  evidence 
that  the  work  of  filling  in  the  trench  had  been 
negligently  and  improperly  done,  and  that  the 
local  board,  either  as  the  sewer  or  the  highway 


authority,  or  as  both,  was  responsible.  Smith  v. 
West  Derby  Local  Board,  3  C.  P.  D.  423 ;  47 
L.  J.,  C.  P.  607  ;  38  L.  T.  716  ;  27  W.  R.  137— 
C.  A. 

Oceupior   of  Houm— Coal  Shoot.]  ^  A.  was 

injured  by  the  giving  way  of  a  grating  in  a  public 
footway,  which  was  used  for  a.  coal  shoot  and  for 
letting*  light  into  the  lower  part  of  the  premises 
adjoining.  These  premises  were  at  the  time  of 
the  accident  under  lease  to  B.,  who  covenanted 
to  repair  and  keep  in  repair  all  except  the  roofis, 
main  walls  and  main  timbers.  At  the  time  of 
the  demise  the  gprating  was  unsafe ;  but  there 
was  no  evidence  that  the  landlady  had  any  know- 
ledge of  its  unsafe  state ;  and  the  jury  found  that 
no  blame  was  attributable  to  her  for  not  knowing 
it:-— Held,  that  no  action  was  maintainable 
against  the  landlady.  Owinnell  v.  Earner,  10 
L.  R.,  C.  P.  658  ;  32  L.  T.  836. 

At  the  time  of  the  accident  A.  was  not  passing 
along  the  way,  but  was  standing  on  the  grating 
to  talk  with  a  person  at  the  window  above  it : — 
— Held,  that  he  was  not  making  an  improper  use 
of  tiie  grating.    lb. 

Stnietnro  Part  of  Highway.]— A  row  of 


houses  stood  a  few  feet  from  a  raised  causeway, 
the  centre  of  which  was  a  carriage  road,  the  sides 
being  foot  pavement.  The  ground-floor  of  the 
houses  was  on  a  lower  level  than  the  causeway. 
There  was  a  continuous  structure,  consisting  of 
flagstones  and  gratings,  from  the  row  of  houses 
to  the  foot  pavement,  with  which  it  was  on  a 
level ;  an  outer  door  of  each  house  opened  upon 
this  structure ;  it  had  been  dedicated  to  the 
public,  and  used  by  them  as  part  of  the  highway 
for  foot  passengers.  The  carriage  and  foot  roads 
on  the  causeway  were  repaired  by  the  parish. 
The  structure  became  in  a  bad  state  of  repair, 
and,  owing  to  this,  R.  fell  through  one  of  the 
gratings  forming  part  of  it,  and  vnia  killed : — 
Held,  in  an  action  by  his  administrator  against 
the  lessee  of  the  houses,  that  the  structure  was 
part  of  the  highway,  and  that  the  parish  was 
bound  to  repair  it,  and  that,  therefore,  the  action 
against  the  lessee  was  not  maintainable.  Boh- 
bint  V.  Jones,  33  L.  J.,  C.  P.  1  ;  10  Jur.,  N.  S. 
239  ;  9  L.  T.  623  ;  12  W.  R.  248  ;  15  C.  B.,  N.  8. 
221. 


Defective  Lamp.] — ^The  occupier  of  pre- 


mises adjoining  a  highway  is  bound  to  keep  them  in 
such  a  state  of  repair  that  they  shall  not  endanger 
passers  by.  The  occupier  does  not  dischaige  him- 
self of  this  duty  by  employing  a  competent  person 
to  repair  the  premises.  Tarry  v.  A»htonj  1  Q.  B.  D. 
314 ;  46  L.  J.,  Q.  B.  260;  34  L.  T.  97  ;  24  W.  R. 
581. 

Therefore,  where  the  defendant  had  a  lamp 
and  lamp  iron  projecting  from  his  premises  over 
the  street,  and  had  given  orders  to  a  competent 
contractor  to  repair  it,  but  the  contractor  had 
done  the  work  badly,  by  reason  of  which  the 
lamp  fell  and  injured  the  plaintiff : — ^Held,  that 
the  defendant  was  liable.    lb. 


e.  Indictment  for  Non-Bepair. 

i.  Generally, 

Ezcliuiveness  of  Bamedy.]— The  court  will 
not  entertain  an  application  for  a  mandamus 
to  repair  a  road,  because  the  remedy  is  by  in- 
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dictment.  Heg,  v.  Oxford  aivd  Witney  Turn- 
pike Roads  iTrustee9\  12  A.  &  E.  427 ;  4  P.  &  D. 
154  ;  6  Jut.  216,  n. 

Fonn  of— Bnffioienej  of  Allegations.] — It  must 
be  affirmatiyely  stated  that  the  road  is  within 
the  district  which  is  bound  to  repair  it.  Rex  v. 
Upton,  6  0.  &  P.  133. 

Stating  a  road  to  be  out  of  repair,  '*  from  and 
through  **  a  place,  excludes  the  terminus.    Ih, 

An  indictment  charged  that  the  defendants 
removed  a  culvert  in  the  parish  of  S.,  opposite 
to  a  mill  there,  in  a  highway  there,  leading 
from  S.  to  H. : — Held,  on  motion  in  arrest  of 
judgment,  that  it  sufficiently  appeared  that  the 
culvert  removed  was  in  the  parish  of  S.  Rex  v. 
Knight,  7  B.  &  C.  413  ;  1  M.  &  B.  217. 

All  indictment  for  not  repairing  one  side  of  a 
road  should  state  a  liability  to  repair  it  to  the 
middle.  Rex  v.  8t,  Pancras,  Peake,  219.  And 
see  Rex  v.  Earditlaiui,  2  Camp.  494. 

An  indictment  against  the  parish  of  B.  for 
not  repairing  a  rof^  leading  from  A.  to  B.,  is 
exclusive  of  B.  and  therefore  bad  ;  and  it  is  not 
aided  by  a  subsequent  allegation  that  a  certain 
part  of  the  same  highway,  situate  in  B.,  is  in  de- 
cay. Rex  V.  Oamlingay,  3  T.  B.  513  ;  1  Leach, 
C.  C.  528. 

An  indictment  charged  that  the  inhabitants  of 
the  township  of  Bondgate  in  Auckland,  Newgate 
in  Auckland,  and  the  borough  of  Auckland,  in 
the  parish  of  St.  Andrew,  Auckland,  were  imme- 
monally  liable  to  repair  a  highway  in  the  town 
of  Bishop  Auckland,  in  the  parish  of  St.  Andrew, 
Auckland,  and  no  consideration  was  laid  : — Held 
bad.  In  arrest  of  judgment,  as  not  showing  that 
the  highway  was  in  the  defendant's  district. 
Rex  V.  AucUand  ^BUhop^,  1  A.  J:  £.  744  ;  1  M. 
&  Rob.  286. 

Held  to  be  no  objection  that  the  inhabitants 
of  the  three  townships  were  charged  conjointly. 
Ih 

If  a  parish  is  indicted  for  the  non-repair  of 
a  pack  and  prime  way,  and  it  is  proved  that  the 
way  is  a  carriage-way,  this  is  a  misdescription 
of  the  way.    Rex  v.  St,  Weonard,  6  C.  &  P.  582. 

It  is  not  necessary  to  state  the  termini ;  but  if 
they  are  stated,  they  must  be  proved.    lb. 

A  road  had  been  repaired  by  a  parish,  and  per- 
sons on  horseback  had  used  it ;  but  there  was  no 
evidence  that  any  carriage  had  ever  gone  along 
the  whole  length  of  it : — Held,  that  the  parish 
could  not  be  convicted  of  non-repair  of  it  on  an 
indictment  stating  it  to  be  a  way  for  carriages ; 
and  that  there  should  have  been  a  count  charging 
it  to  be  a  way  for  horses.  Rex  v.  St.  Weonard, 
5  C.  &  P.  572. 

An  indictment  stated,  that  there  was  a  queen*s 
highway  for  carriages,  "leading  from  the  tovm  of 
A.  in  the  county  of  B.  towards  and  unto  the  vil- 
lage of  B.  in  the  same  county,"  a  port  of  which 
was  out  of  repair.  The  part  of  the  road  charged 
to  be  out  of  repair  was  a  portion  of  a  lane  called 
F.  lane,  and  it  was  proved  that,  to  go  from  the 
town  of  A.  to  the  village  of  E.  with  a  carriage, 
a  person  must  go  four  miles  along  the  C.  turn- 
pike road,  then  all  along  F.  lane,  and  then  across 
the  W.  turnpike  road,  and  for  a  short  distance  go 
along  a  road  which  goes  from  the  W.  turnpike 
road  to  the  village  of  E. : — Held,  that  the  road 
was  not  misdescribed.  Reg,  v.  Sterentmi,  1  C.  & 
K.65. 

Indictment  for  non-repair  of  a  highway  with- 
in certain  limits,  charging  a  corpomtion  with  a 


prescriptive  liability  to  repair  all  common  high- 
ways, within  such  limits,  "excepting  such  as 
ought  to  be  repaired  according  to  the  form  of  the 
several  statut^  in  such  case  made,"  is  bad,  for 
want  of  shewing  that  the  highway  was  not  with- 
in any  of  the  exceptions.  Rex  v.  Liverpool 
(Mayor),  3  East,  86. 

A  count,  stating  the  defendant's  liability  to 
arise  by  virtue  of  an  agreement  with  the  owners 
of  houses  alongside  of  it,  is  also  bad ;  for  the 
parish,  who  are  primft  facie  bound  to  the  repair 
of  all  highways  within  their  boundaries,  cannot 
be  discharged  from  such  liability  by  an  agree- 
ment with  others.    lb. 

Indictment  stated  that,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  there  was 
a  queen's  common  highway  leading  from  T.  to  E. ; 
that  part  of  the  same  common  highway  was  and 
yet  is  out  of  repair  ;  and  that  the  inhabitants  of 
the  parish  ought  to  repair  the  same.  On  the 
trial,  it  appeared  that  the  highway  had  been 
made  within  living  memory : — Held,  no  variance ; 
for  that,  in  an  indictment  against  a  parish,  it 
wajB  not  material  whether  the  way  was  imme- 
morial or  not ;  and  the  antiquity  of  the  road  was 
not  so  averred  in  the  indictment  as  to  become 
an  essential  part  of  the  description.  Reg.  v.  Tur- 
wegton,  16  Q.  B.  109 ;  4  Cox,  C.  C.  349;  20  L.  J., 
M.  C.  46  ;  15  Jur.  650. 

It  appeared  also  that  the  way  from  T.  to  E.  re- 
ferred to  in  the  indictment  led  from  T.  into  the 
turnpike  road  from  Buckingham  to  Brackley ; 
then  lay,  for  a  short  distance,  along  that  road, 
and  then  branched  off  to  E.  This  was  the 
direct  way  between  T.  and  E. : — Held,  that  the 
way  was  properly  described  as  from  T.  to  E. 
lb. 

Upon  the  trial  of  an  indictment  against  the 
inhaoitants  of  the  township  of  H.  for  the  non- 
repair of  a  highway,  a  prior  judgment  of  quarter 
sessions  upon  a  presentment  by  a  justice  under 
13  Geo.  3,  c.  78,  for  non-repair  of  the  same  high- 
way by  H.  was  put  in.  The  presentment  alleged 
that  the  highway  was  in  H.,  and  that  H. 
was  liable  to  repair  it.  It  also  appeared  by  the 
judgment  that  two  of  the  inhabitants  of  H.  had 
appeared,  and  pleaded  guilty,  and  that  a  fine  was 
imposed.  The  presentment  did  not  state  how  the 
township  was  liable  to  repair : — Held,  that  al- 
though it  might  be  bad  for  this  reason  on  demurrer 
or  error,  yet  that,  having  been  submitted  to  by  the 
defendants,  they  were  exclusively  bound  by  it. 
Reg.  V.  Haughton,  1  El.  &  Bl.  501 ;  6  Cox,  C.  C. 
101  ;  22  L.  J.,  M.  C.  89  ;  17  Jur.  456. 

An  indictment  against  a  township  for  the  non- 
ropair  of  a  highway  must  aver  that  the  road  in 
question  was  a  road  which,  but  for  the  custom, 
would  have  been  repaired  by  the  parish.  Reg.  v. 
Colling,  2  Cox,  C.  0.  184. 

Where,  between  the  finding  of  an  indictment 
for  non-repair  of  a  road  and  plea  pleaded,  the 
statute,  upon  which  alone  the  indictment  could 
be  supported,  was  repealed,  and  afterwards  the 
indictment  was  proceeded  with  and  a  conviction 
obtained,  the  court  arrested  the  judgment.  Reg, 
V.  Denton,  16  Q.  B.  832 ;  1  Dears.  C.  C.  3 ;  21 
L.  J.,  M.  C.  207  ;  17  Jur.  453. 

Indictment  stated  that  a  part  of  the  high- 
way, from  W.  to  M.,  at  a  place  called  A.,  and 
extending  thence  to  L.  highway,  was  out  of 
repair.  The  evidence  was  that  the  place  men- 
tioned as  A.  was  in  fact  a  place  called  B. : — 
Held,  no  material  variance ;  the  erroneous  de- 
scription relating  to  a  terminus  not  of  the  road, 
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but  only  of  the  part  out  of  repair.  Rf'g.  v. 
Waterton,  2  Den.  C.  0.  340  ;  17  Q.  B.  662  ;  21 
L.  J.,  M.  C.  7  ;  16  Jnr.  6. 

Varianoes  and  misdescriptions  in  the  indict- 
ment are  the  subject  of  amendment  under  14  &  ]  5 
Vict.  c.  100,  s.  1.  See  Reg,  v.  Stnrge,  3  EL  &  Bl. 
734  ;  23  L.  J.,  M.  C.  172. 

Plaaa  —  Snfficieney  of.]  —  To  an  indictment 
against  a  parish  for  non-repair  of  a  highway 
lying  within  it,  a  plea  that  the  inhabitants  of 
another  parish  have  repaired,  and  been  used  and 
accustomed  to  repair,  and  of  right  ought  to  have 
repaired,  is  ill,  as  it  does  not  shew  any  con- 
sideration. Ilex  V.  8t,  CHles,  Cambridge,  6  M. 
&  S.  260. 

On  an  indictment  against  a  parish  for  non- 
repair of  a  highway,  it  is  not  essential,  in  support 
of  a  plea,  that  the  several  townships  in  it  haye 
been  accustomed  from  time  immemorial  to  repair 
their  own  highways,  to  shew  by  direct  affirmative 
evidence  that  there  have  been  ancient  highways 
in  each  of  the  townships.  The  existence  and 
several  repair  of  ancient  highways  in  one  town- 
ship may  be  inferred  from  their  existence  and 
several  repair  in  the  other  township.  Reg,  v. 
BarnolMwick,  3  G.  &  D.  545  ;  4  Q.  B.  499  ;  12 
L.  J.,  M.  C.  44. 

But  in  a  plea  by  the  inhabitants  of  a  county, 
that  the  inhabitants  of  a  particular  township 
have  immemorially  repaired  the  highway  at 
the  end  of  a  county  bridge,  situate  within  the 
township,  it  is  not  necessary  to  state  any  con- 
sideration for  such  prescription.  Rex  v.  York" 
Mhire,  W.  22.,  4  B.  &  A.  623. 

So  on  indictment  against  the  inhabitants  of  a 
parish  for  not  repairing  a  road,  a  plea,  that  the 
inhabitants  of  a  particular  district  within  the 
parish  have  immemorially  repaired  all  the  roads 
within  that  district,  of  which  the  road  indicted 
was  one,  is  a  good  plea,  although  it  does  not 
state  any  consideration  for  the  liability  of  the 
inhabitants  of  the  district.  Rex  v.  Eeelesfield, 
1  B.  &  A.  348  ;  1  Stark.  393., 

To  an  indictment  against  Ibe  inhabitants  of  a 
parish  for  non-repair  of  a  highway  within  it,  a 

Slea,  stating  that  the  parish  was  immemorially 
ivided  into  seven  townships,  the  inhabitants  of 
which  respectively  were  immemorially  bound  to 
repair  the  highways  within  their  respective  town- 
ships ;  and  that  part  of  the  highway  indicted  was 
wiuiin  the  township  of  G.  B.,  and  that  the  residue, 
&c.,  was  within  the  township  of  L.  B.,  and  that 
the  respective  parts  ought  to  be  repaired  by  the 
inhabitants  of  the  respective  townships,  is  bad ; 
without  specifying  wnat  part  of  the  highway 
lay  within  one  township,  and  what  part  within 
the  other.  Rex  v.  Bridekirk,  11  East,  304.  And 
rce  Rex  v.  Ihuntoitf  3  M.  &  S.  465. 

In  a  plea  by  a  parish  to  an  indictment  for  the 
non-repair  of  a  highway,  they  must  shew,  not 
merely  that  they  are  not  liable,  bat  who  is 
liable,  to  repair  it.  Rex  v.  Eattingto7ij  1  N.  & 
P,  193  ;  5  A.  &  E.  765  ;  2  H.  &  W.  373. 

Beplioation.] — To  an  indictment  for  non-re- 
pair of  a  highway  in  parish  A.,  it  was  pleaded 
that  the  parish  of  G.  was  bound  from  time  im- 
memorial to  repair  such  highway,  in  considera- 
tion of  levying  and  receiving  rates  in  respect  of 
certain  lands  of  parish  A.,  adjoining  to  such 
highway.  Beplication,  that  the  agreement  re- 
ferred to  in  the  plea  was  put  an  end  to  by 
notice  :~Held,  that  Uio  replication  was  a  good 


answer  to  the  plea.    Reg.  v.  Aslthy  l'})lville.,  1 
L.  R.,  Q.  B.  213 ;  36  L.  J.,  M.  C.  154  ;  12  Jnr., 

N.  S.  520. 

ii.  Evidence  of  Liability, 

Agreemant  to  Exoonto  Bepairs.]— Where  town- 
ship A.  was  liable  by  custom  to  repair  the  high- 
ways within  it,  and  was  indicted  for  non-rq»ir, 
the  defence  set  up  was,  that  township  B.  was 
liable ;  and  an  agreement  was  produced,  made 
between  the  owners  of  the  soil  of  the  two  town- 
ships, in  1591,  by  which  the  owner  of  township 
B.  agreed  to  repair  the  roads  in  township  A. ; 
and  it  was  agreed  that  a  lawyer  should  be  elected 
to  carry  the  agreement  into  effect ;  it  was  proved 
also,  that  township  B.  had  repaired  the  rMtd  up 
to  within  a  short  time  of  the  trial : — Held,  that 
on  such  evidence  it  was  not  incumbent  on  the 
judge  to  leave  it  to  the  jury  to  presume  that 
legal  instruments  had  been  executed,  casting 
the  liability  on  township  B.  Rex  v.  Seari^- 
brook,  1  N.  &  P.  582  ;  6  A.  &  E.  509  ;  1  W.,  W.  & 
D.  246. 

Immemorial  User.]— An  indictment,  describ- 
ing the  way  as  immemorial,  is  not  supported 
by  proof  of  a  highway  extinguished  as  such 
sixty  years  before  by  an  inclosure  act,  but  since 
used  by  the  public,  and  repaired  by  the  district 
charged.  Reg,  v.  Wegtmark  (^Hthing),  2  M.  & 
Bob.  305. 

On  an  indictment  against  a  township  for  non- 
repair of  a  common  and  ancient  highway,  it  was 
proved  that  the  lane  had  always  l^en  used  as  a 
common  highway,  but  it  was  admitted  that  the 
township  had  never  repaired  this  particular 
highway,  and  that  it  had  been  repaired  by 
private  persons  occasionally: — Held,  that  the 
highway  being  in  use  previously  to  5  &  6  WilL  4, 
c.  50,  s.  23,  proof  of  repair  by  the  township 
was  not  necessary  to  support  a  conviction.  Reg, 
V.  Xciobold,  19  L.  T.  656  ;  17  W.  R.  295. 

Where,  in  an  indictment  against  a  to\vnsh]p 
for  the  non-repair  of  a  road,  the  prescriptioii 
stated  and  proved  was,  that  its  inhabitants  had 
been  immemorially  used  to  repair  all  roads 
situate  within  it,  which,  but  for  such  usage, 
would  be  repairable  by  the  parish  at  large : — 
Held,  that  this  placed  the  township  in  the  situ- 
ation of  a  [>ari8h,  and  that  it  was  necessary  for 
the  defendants  to  prove  with  certainty,  that 
some  other  persons  were  liable,  in  order  to  ex- 
onerate themselves  from  their  liability  to  repair. 
Rex  V.  Hatfield,  4  B.  &  A.  76. 

Cnstom.] — To  charge  a  township  with  liability 
by  custom  to  repair  a  highway  within  it  which 
would  otherwise  be  repairable  by  the  parish 
comprising  such  township,  it  is  not  neces- 
sary to  prove  that  such  highway  has  been 
hitherto  repaired  by  such  township.  R^,  v. 
Ardsley  iTowmhi})'),  3  Q.  B.  D.  255  ;  47  L.  J., 
M.  C.  65  ;  38  L.  T.  71  ;  26  W.  R.  405. 

Without  such  proof  a  jury  may  infer  the 
custom  from  other  evidence ;  such  as  that  the 
parish  at  large  has  never  done  any  repairs,  nor 
appointed  surveyors,  nor  levied  highway  rates. 
/*. 

An  indictment  against  a  township,  for  non- 
repair of  a  road,  charged  the  township  with  a 
liability,  by  custom,  to  repair  all  common  and 
public  highways  within  it: — Held,  that  the 
custom  so  laid  might  exist ;  and  that  it  need 
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not  be  confined  to  highways  which,  but  for  such 
custom,  would  be  repairable  by  the  parish.  Beg. 
V.  Heagcy  1  G.  &  D.  648  ;  2  Q.  B.  128  ;  6  Jur.  367. 

Plea  of  Guilty  to  former  Indietment.]— On 
an  indictment  against  a  parish  for  non-repair  of 
a  highway,  a  plea  of  guilty  to  a  former  indict- 
ment against  the  same  parish  for  non-repair  of 
the  same  highway  is  conclusive  evidence  that  it 
is  a  public  way.    Bex  v.  Whitney j  7  C.  &  P.  208. 

- — As  to  Part  of  Highway.]— Indictment 
against  a  township  for  not  repairmg  an  ancient 
highway.  On  the  trial  a  record  of  an  indict- 
ment against  an  adjoining  to^^mship  for  non- 
repair of  a  part  of  the  same  line  oi  road,  and 
to  which  tnat  township  had  submitted,  was 
received :  —  Held,  that  it  was  properly  re- 
ceived as  evidence  that  the  whole  highway  was 
ancient.  Beg.  v.  BrightHde  BierloWj  13  Q.  B. 
938 ;  4  New  Sess.  Cas.  47  ;  19  L.  J.,  M.  C.  60 ; 
14  Jur.  174. 


Validity  of.] — An  order  made  by  such 

justices  is  good,  although  it  subsequently  appears 
that  one  of  them  is  interested  in  the  subject- 
matter  of  the  order.    lb. 

Where  justices  at  special  sessions  make  an 
order,  directing  an  indictment  to  be  preferred 
for  non-repair  of  a  highway,  the  order  must  state 
that  the  special  sessions  were  held  within  the 
"division  in  which  the  highway  was  situate." 
Beg.  V.  Martin,  D.  &  M.  386  ;  2  Q.  B.  1037  ;  13 
L.  J.,  M.  C.  467  ;  8  Jur.  36  ;  S.  P.,  Beg.  v.  Hick- 
ling,  7  Q.  B.  890  ;  16  L.  J.,  M.  C.  23. 


Jurisdiction— Where  Liability  Denied.] 


Prior  jQdgment] — Upon  the  trial  of  an 

indictment  against  the  inhabitants  of  the  town- 
ship of  H.,  for  the  non-repair  of  a  highway,  a 
prior  judgment  of  quarter  sessions,  upon  a  pre- 
sentment by  a  justice  under  13  Geo.  3,  c.  78,  for 
non-repair  of  the  same  highway  by  H.,  was  put 
in.  The  presentment  alleged  that  the  highway 
was  in  Ii.,  and  that  H.  was  liable  to  repair  it. 
It  also  appeared  by  the  judgment  that  two  of 
the  inhabitants  of  H.  had  appeared  and  pleaded 
guilty,  and  that  a  fine  was  imposed  : — Held, 
conclusive  evidence  that  the  highway  was  in 
H..  and  that  H.  was  liable  to  repair  it.  Beg.  v. 
Jfavghtony  1  El.  &  Bl.  601  ;  6  Cox,  C.  C.  101  ; 
22  L.  J.,  M.  C.  89  ;  17  Jur.  466. 

The  &ct  of  the  fine  imposed  by  the  sessions 
not  being  shewn  to  have  been  paid,  did  not 
prevent  the  judgment  from  acting  as  an  estoppel, 
no  fraud  being  imputed.    lb. 

A  recital  in  a  private  act  (since  repealed), 
that  the  road  was  in  D.,  is  at  most  only  evidence, 
and  that  fact  is  not  admissible  against  the 
estoppel.    lb. 


dsiiMlity  limited  by  Indictment.]— Evi- 
denoe  that  a  parish  did  not  put  guard  fences  at 
the  side  of  a  road,  is  not  receivable  on  an  indict- 
ment which  charges  that  the  king^s  subjects 
could  not  pass  as  "  they  were  wont  to  do,"  if  no 
such  fences  existed  before.  Bex  v.  Whitney, 
mtpra. 

Ditpnting  Order  of  Justices.^ — An  order  of 
justices,  determining  the  liability  of  certain 
parishes  for  the  repair  of  a  common  highway, 
cannot  be  disputed  on  the  indictment  for  non- 
repair by  production  of  evidence  to  prove  that  no 
part  of  the  road  was  within  one  of  such  parishes. 
Jteg.  V.  HlcUing,  7  Q.  B.  88 ;  2  New  Sess.  Cas. 
117 ;  14  L.  J.,  M.  C.  177  ;  9  Jur.  1075. 

iii.  Orders  of  Justices, 

Bireetiiig  aa  Indictment — ^Xinisterial  Dnty.] 
— ^The  6  &  6  Will.  4,  c.  60,  s.  95,  imposes  a  minis- 
terial, and  not  a  judicial,  duty  upon  justices  to 
direct  an  indictment  to  be  preferred  for  non- 
repair of  a  highway,  where  the  liability  to  repair 
is  simply  denied  by  the  party  summoned  before 
them.  Beg.  v.  Surrey  (Justices'),  1  B.  C.  C.  70 ; 
21  L.  J.,  M.  C.  196  ;  16  Jur.  641. 


—Under  6  &  6  WUl.  4,  c.  50,  s.  95,  if,  on  the 
hearing  of  a  summons  respecting  the  repair  of  a 
highway,  the  duty,  liability,  or  obligation  to  re- 
pair is  denied  by  the  surveyor,  the  justices  are 
bound  to  order  an  indictment  to  be  preferred 
against  the  parish,  and  have  no  jurisdiction  to 
inquire  whether  the  highway  is  one  which  the 
parish  is  liable  to  repair.  Beg.  v.  Amould,  8 
Bl.  &  Bl.  560  ;  27  L.  J.,  M.  0.  92  ;  4  Jur.,  N.  S. 
162. 

Where  the  liability  of  a  parish  to  repair  a 
road  has  been  denied,  and  an  indictment  pre- 
ferred under  5  &  6  Will.  4,  c  60,  s.  96,  and  a 
verdict  of  not  guilty  found,  and  a  fresh  infor- 
mation laid  before  justices,  upon  which  they 
declined  to  order  another  indictment : — Held, 
that  they  were  justified  In  refusing  to  order 
another  indictment.  Bartlett,  JSx  parte,  3  El. 
&  El.  263  ;  30  L.  J.,  M.  0.  66 ;  6  Jur.,  N.  S. 
1196  ;  3L.  T.  316;  9  W.  R.  64. 

Where  upon  information  and  summons,  under 
5  &  6  Will.  4,  c.  50,  s.  94,  a  parish  denies  its  lia- 
bility to  repair  a  road,  upon  the  ground  that  it 
is  not  a  highway,  the  justices,  b^ore  directing 
an  indictment,  should  hear  evidence  upon  the 
question  of  highway  or  no  highway,  upon  which 
question  their  jurisdiction  depends.  Beg.  v. 
Johnson,  34  L.  J.,  M.  C.  85  ;  11  Jur.,  N.  S.  467  ; 
S.  a,  nom.  Beg.  v.  Askerto7i,  11  L.  T.  706  ;  13 
W.  R.  309. 

Under  25  &  26  Vict.  c.  61,  s.  19,  which  enacts, 
that  when  on  the  hearing  of  a  summons  under 
s.  18,  respecting  the  repair  of  any  highway,  the 
liability  to  repair  is  denied  by  the  waywarden  on 
behalf  of  bis  parish,  the  justices  shall  direct  a  bill 
of  indictment  to  be  preferred,  at  the  next  as- 
sizes or  quarter  sessions,  against  the  inhabitants 
of  the  parish  for  the  non-repair,  the  power  to 
direct  an  indictment  to  be  preferred  does  not 
arise  where  the  liability  to  repair  is  denied  on 
the  ground  alone,  that  the  road  is  not  a  high- 
way, and  the  liability  is  admitted,  if  the  road  is 
in  fact  a  highway,  and  the  denial  of  the  road 
being  a  highway  is  made  bon&  fide.  Beg.  v. 
Farrer,  10  Cox,  0.  C.  261  ;  1  L.  R.,  Q.  B.  558  ; 
35  L.  J.,  M.  C.  210  ;  14  L.  T.  515  ;  14  W.  R.  777. 

In  order  to  give  the  justices  such  a  power,  the 
liability  must  be  denied  on  some  ground  other 
than  that  the  road  is  not  a  highway,  such  as  that 
some  one  else  is  bound  to  repair.    lb. 

The  expression  in  s.  19,  when  the  liability  to 
repair  is  denied,  is  to  bear  the  same  construction 
as  the  expression,  if  the  duty  or  obligation*  of 
such  repairs  is  denied,  in  6  &  6  Will.  4,  c.  50,  s. 
96.    lb. 

When  on  the  hearing  of  a  summons  under  23 
k  24  Vict.  c.  68,  South  Wales  Highway  Act,  s.  40, 
against  the  district  surveyor  for  the  non-repair 
of  a  highway  in  a  parish,  the  liability  to  repair 
is  disputed  on  behalf  of  the  parish,  the  justices 
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have  power  to  direct  an  indictment  to  be  pre- 
ferred under  5  &  6  Will.  4,  c.  60,  8.  96.  Eeg,  t. 
Jamet,  3  B.  &  S.  901  ;  32  L.  J.,  M.  C.  211. 

Bemimd  of  Indlctmnt  bj  OertiorarL]— 

An  indictment  for  non-repair  of  a  highway  pre- 
ferred and  found  at  the  assizes  by  an  order  of 
justices,  made  under  6  &  6  Will.  4,  c.  60,  s.  95, 
may  be  removed  by  certiorari.  Beg.  y.  Sandon^ 
3  El.  k  Bl.  547  ;  2  C.  L.  B.  1699  ;  23  L.  J.,  M. 
C.  129  ;  18  Jur.  401. 

i7.  TriaL 

Praetiee.] — On  the  trial  of  an  indictment  for 
non-repair  of  a  highway,  counsel  for  the  defen- 
dants not  allowed  to  sum  up.  Reg,  v.  Fields  2 
F.  &  F.  498. 

Practice  as  to  pleading  by  inhabitants  of  a 
township.    Reg.  y.  StamkaU,  1  F.  &  F.  363. 

AppMranee.] — Where  inhabitants  of  a 

parish  are  indicted  for  non-repair  of  a  highway, 
and  appear  and  plead  not  guilty  by  two  sur- 
yeyors,  it  is  not  competent  to  one  only  to  appear 
and  retract  the  plea  of  not  guilty,  and  plead 
guilty ;  the  other  appearing  and  pleading  by  a 
clerk  of  his  attorney.  Reg.  v.  Langley,  8  Cox, 
C.  C.  366  ;  2  F.  &  F.  170. 

y.  CoHs. 

jnrisdietion  to  Order  and  Award.] — Where 
justices  have  directed  an  indictment  against 
a  parish,  under  5  &  6  WilL  4,  c.  50,  s.  95, 
for  non-repair  of  a  highway,  and  the  jadge  of 
assize  directs  payment  of  &e  costs  out  of  the 
parish  highway  rate,  he  must  ascertain  the 
amount  of  costs,  and  order  payment  of  the  sum 
so  ascertained.  Reg.  v.  Clark,  5  Q.  B.  887  ;  D. 
&  M.  687  ;  1  New  Sess.  Cas.  143  ;  13  L.  J.,  M.  C. 
91  ;  8  Jur.  489. 

Where  the  judge's  order  is  only  to  pay  the 
costs  generally,  the  court  cannot  ei^orce  such  an 
order  by  mandamus.    Ih, 

An  order  for  the  costs  can  only  be  made  when 
the  road  is  proved  affirmatively  to  be  a  highway, 
and  the  court  will  not  go  into  that  question  on 
affidavit.  Reg,  v.  Down  Holland  CTownship),  2 
New  Sess.  Cas.  177  ;  15  L.  J.,  M.  C.  25  ;  9  Jur. 
1077. 

Out  of  what  Funds.] — ^A  judge's  order  for 

costs  of  the  prosecution  of  an  indictment  for  non- 
repair of  a  highway,  should  state  on  the  face  of 
it  out  of  what  funds  the  costs  are  to  be  paid  ;  and 
where  it  did  not  do  so,  the  court  set  the  order 
aside,  Reg.  v.  Watford,  4  D.  &  L.  593  ;  1  B.  C. 
Kep.  336  ;  11  Jur.  332. 

A  judge  has  no  power  to  direct  the  costs  of  an 
indictment  for  non-repair  of  a  road,  prefeiTed  by 
the  direction  of  jnstioes,  to  be  paid  out  of  the 
highway  rate,  except  where  there  is  a  highway, 
and  the  liability  to  repair  it  is  in  dispute.  Reg. 
V.  Heanor,  6  Q.  B.  745  ;  1  New  Sess.  Cas.  460  ; 
14  L.  J.,  M.  C.  38  ;  9  Jur.  105. 

Where  Order  direotiiig  Indiotmei^t  Void.]  — 

An  order  directing  an  indictment  for  non-repair 
of  a  road  under  5  &  6  Will.  4,  c.  50,  ss.  94,  95, 
must  shew  on  the  face  of  it  that  it  was  made  at 
a  special  session  for  the  highways  held  within 
the  division  in  which  the  road  is  situate.  If  it 
does  not  it  is  void,  and  an  order  for  costs  made 


under  s.  95,  by  the  judge  who  tried  the  cause,  will 
be  set  aside.  Reg.  v.  mekling,  7  Q.  B.  890 ;  2 
New  Sess.  Cas.  117  ;  15  L.  J^  M.  C.  23. 

Whore  ladietiiiont  not  Txlod.] — If  an  indict- 
ment is  preferred,  and  the  defendants  plead 
guilty,  the  judge  will  not  direct  the  prosecutor's 
costs  to  be  paid,  as  the  indictment  was  not  tried 
before  him.     Reg.  v.  Vowchurch,  2  C.  &  E.  393. 

Upon  an  indictment  for  non-repair  of  a  high- 
way, preferred  under  6  d:  6  Will.  4,  c.  60,  s.  95, 
by  an  order  of  justices  against  the  inhabitants  of 
a  parish,  a  judge  of  assize  has  power  to  make  an 
order  for  the  costs  of  the  prosecution,  although 
the  defendants  plead  guilty,  and  there  is  no 
actual  trial  of  the  indictment.  Rtg.  v.  Hatle- 
mere,  3  B.  &  S.  313  ;  32  L.  J.,  M.  C.  30  ;  9  Jur., 
N.  S.  573  ;  7  L.  T.  382  :  11  W.  R.  115. 

When  Jury  Disagrees.]— An  indictment  for 
non-repair  of  a  highway  came  on  to  be  tried  at 
the  assizes,  when  Sie  jury  was  discharged  with- 
out a  verdict,  they  being  unable  to  agree : — Held, 
that  the  judge  could  not  direct  the  costs  of  such 
trial  to  be  paid  out  of  the  highway  rate.  Beg. 
V.  Heytethury,  8  L.  T.  315. 

When  Indiotmont  DofoetiTO.] — An  order  was 
made  by  justices,  for  an  indictment  to  be  pre- 
ferred for  the  non-repair  of  a  highway  called 
Quaker-lane.  Before  the  justices,  it  was  sought 
to  fix  the  defendants  with  liability  to  repair  the 
highway  as  a  cart  and  carriage-way.  The  in- 
dictment contained  counts  for  a  cut  and  car- 
riage-way, and  also  for  a  pack  and  prime  wav. 
At  the  trial  the  jury  found  that  it  was  not  a 
cart  and  carriage-way,  and  the  defendants  ad- 
mitted that  it  was  a  pack  and  prime  way,  and 
contended  that  it  was  not  out  of  repair,  and  the 
jury  found  that  as  a  pack  and  prime  way  it  was 
not  out  of  repair : — Held,  that  the  prosecutor 
was  not  entitled  to  his  costs  under  4  &  5  WilL  4, 
c.  50,  s.  95.  Reg.  v.  Cleekheaton,  11  L.  T. 
305. 

If,  upon  the  trial  of  an  indictment  for  the 
non-repair  of  a  highway  ordered  by  justices,  it 
appears  that  the  road  indicted  is  not^  the  road 
set  out  in  the  order  of  justices,  and  the  proeeca- 
tion  fails  in  consequence,  the  judge  has  no  juris- 
diction to  certify  for  the  costs.  Reg-,  v.  JPffekrad, 
3  Cox,  C.  C.  59. 


Discretion  of  Judge.] — A  prosecutor  obtained 
a  summons  under  5  &  6  Will.  4,  c.  50,  s.  94, 
calling  upon  the  parish  surveyors  to  shew 
cause  why  a  highway  should  not  be  repaired. 
The  surveyors  denied  the  liability  of  the  parish 
to  repair,  and  the  magistrates  ordered  an  indict- 
ment against  the  inhabitants  of  the  parish, 
which  was  preferred,  and  was  tried  as  a  traverse 
on  the  crown  side  of  the  assizes,  and  the  defen- 
dants found  guilty : — Held,  that  the  prosecutor 
was  entitled  to  an  order  to  have  his  costs  paid 
out  of  the  highway  rate,  and  that  the  statute  as 
to  this  was  imperative,  and  left  no  discretion 
whatever  in  the  judge.  Reg.  v.  Torkhili,  9  C- 
k  P.  218. 

Justioos  must  have  had  Juziidietion.]  —  To 
enable  a  judge  before  whom  an  indictment  pre- 
ferred by  oi^er  of  justices  under  5  &  6  w  ill. 
4,  c.  50,  s.  95,  for  non-repair  of  a  highway,  is 
tried,  to  make  an  order  for  the  costs  of  "  aach 
prosecution"  to  be  paid  out  of  the  rate  under 
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that  sectioxi,  it  is  necessary  that  the  proeecation 
be  one  which  the  justices  had  jurisdiction  to 
order,  and  be  the  one  which  they  did  order. 
Beg.  V.  Lee,  1  Q.  B.  D.  198  ;  45  L.  J.,  M.  C.  54  ; 
34  L.  T.  445  ;  24  W.  B.  650. 

Therefore,  where  an  indictment,  charging  the 
inhabitants  of  a  township  with  the  non-repair  of 
a  general  highway,  was  amended  at  the  trial  so 
as  to  charge  them  in  respect  only  of  a  limited 
highway  : — Held,  that  the  judge  had  no  power 
to  order  the  costs  to  be  paid  out  of  the  rate  levied 
in  the  township,  the  prosecution  of  the  amended 
indictment  not  being  "such prosecution"  within 
p.  95.    lb, 

Under  Highway  Aet  of  1882'-yerdiot  of  Not 
enilty.]— Under  25  &  26  Vict.  c.  61,  s.  19,  the 
court  has  no  power  to  direct  the  costs  of  an 
indictment  for  non-repair  of  a  road,  preferred 
by  the  direction  of  justices  against  the  inhabi- 
tants of  a  parish,  to  be  paid  by  them  where  the 
jury  has  found  a  verdict  of  not  guilty,  on  the 
ground  that  the  road  was  a  private  road,  and  not 
a  highway.  Eea.  v.  BuckUnd,  10  Cox,  C.  C. 
116 ;  34  L.  J.,  M.  0.  178 ;  11  Jur.,  N.  S.  821  ;  12 
Jj,  T.  380  ;  13  W.  B.  716  ;  6  B.  &  S.  397. 

When  Defence  Frivolous.]— Upon  an  indict- 
ment for  not  repairing  a  highway,  removed  by 
the  prosecutor,  if  the  judge  at  nisi  prius  certifies 
that  the  defence  was  frivolous,  the  prosecutor 
will  have  his  costs,  notwithstanding  the  defen- 
dants have  obtained  a  rule  nisi  to  arrest  the  judg- 
ment.  Bex  V.  St,  John,  Margate,  6  M.  &  8. 130. 

By  6  &  6  WiU.  4,  a  60,  s.  98,  it  shall  be  law- 
f ul  for  the  court,  before  whom  any  indictment 
shall  be  preferred  for  not  repairing  highways,  to 
award  costs  to  the  prosecutor,  to  be  paid  by  the 
person  so  indicted,  u  it  shall  appear  to  the  court 
that  the  defence  made  to  such  indictment  was 
frivolous  or  vexatious : — Held,  that  a  plea  of  not 
guilty  to  an  indictment  for  non-repair  of  a  high- 
way, is  not  a  defence  within  the  meaning  of  the 
section,  and  that  no  order  for  costs  can  be  there- 
upon made.  Beg,  v.  Dtmton,  5  6.  &  S.  821 ;  34 
L.  J.,  M.  C.  13  ;  11  Jur.,  N.  S.  172  ;  11  L.  T. 
371  ;  13  W.  B.  143. 

Where  an  indictment  for  not  repairing  a  turn- 
pike road  has  been  preferred  at  the  quarter  ses- 
sions, and  removed  by  certiorari  into  the  Queen's 
Bench,  that  court  has  power,  under  5  &  6  Will.  4, 
€.  50,  s.  98,  to  award  to  the  prosecutor  costs  in- 
curred previously  to  the  removal  of  the  indict- 
ment, ii  the  defence  has  been  frivolous  or  vexa- 
tious in  the  opinion  of  the  judge  trying  the 
cause.  Beg,  v.  Preston,  7  D.  P.  0.  593  ;  over- 
ruling the  decision  of  Alderson  at  nisi  prius,  2 
M.  &  Bob.  137. 

Enforced  by  Attachment.]  —  Where  a 

certificate  has  been  granted  under  5  &  6  Will.  4, 
c  50,  s.  98,  that  the  defence  to  a  road  indict- 
ment, removed  by  certiorari  into  the  Queen's 
Bench,  is  frivolous,  and  costs  have  been  awarded 
jigainst  the  defendants,  the  payment  of  such 
costs  may  be  enforced  by  attachment.  Beg.  v. 
Pemhrlige,  3  G.  &  D.  603 ;  3  Q.  B.  901 ;  12 
L.  J.,  Q.  B.  47  ;  6  Jur.  1037. 

In  such  case  the  judge  may  certify  for  the 
«osts  of  a  special  jury.    lb. 

On  BamoTal  by  Certiorari.]— Where  an  in- 
dictment, ordered  by  justices  to  be  preferred  at 
the  next  assizes  against  the  inhabitants  of  a  town- 


ship, is  removed  by  them  by  certiorari  into  the 
Queen's  Bench,  and  is  tried  at  nisi  prius,  and  a 
verdict  is  found  for  the  defendants,  the  judge  has 
no  power,  under  5  &  6  Will.  4,  c.  50,  s.  95,  to 
order  the  payment  of  the  costs  of  the  prosecution 
out  of  the  highway  rate  ;  the  section  giving  the 
power  only  to  the  judge  of  assize,  that  is,  the 
judge  sitting  under  the  commission  of  oyer  and 
terminer.  Beg,  v.  Ipstones,  3  L.  R.,  Q.  B.  216  ; 
37  L.  J.,  M.  C,  37  ;  17  L.  T.  497  ;  16  W.  B.  638  ; 
9  B.  &  8.  106. 

SfEbct  of  Beoognisanoe.] — Jl  prosecutor 

removing  an  indictment  for  non- repair  of  a  high- 
way by  certiorari  is  only  liable  for  costs  by 
virtue  of  the  recognizance  required  by  16  &  17 
Vict,  c  30,  s.  5,  and  if  he  has  not  entered  into 
such  a  recognizance,  costs  cannot  be  recovered 
against  him.     Beg,  v.  East  Stoke,  13  W.  R.  737. 

The  proper  remedy  for  such  a  default  is  that 
given  by  s.  7,  which  provides  that  in  that  case 
the  certiorari  may  be  disregarded.    lb, 

Who  Entitled.] — Several   persons  were 

held  entitled  to  costs  under  6  Will.  &  M.  c.  11, 
as  prosecutors  of  an  indictment,  removed  by  cer- 
tiorari, for  not  repairing  a  highway,  one  as  con- 
stable of  the  manor  within  which  the  highway 
lay,  the  others  as  parties  grieved,  they  having 
used  the  way  for  many  years  in  passing  and  re- 
passing from  their  homes  to  the  next  market 
town,  and  being  obliged,  by  reason  of  the  want 
of  repair,  to  take  a  more  circuitous  route.  Bex 
V.  Taunton,  St,  Mary,  3  M.  &  S.  465.  And  see 
Bex  V.  Bird,  2  B.  &  A.  522. 

By  one  Inhabitant— Effect  ol]— Where 

one  inhabitant  of  a  parish  has  removed  an  in- 
dictment against  it  for  the  non-repair  of  a 
road,  and  has  entered  into  the  usual  recog- 
nizance for  costs,  in  case  a  verdict  of  g^lty 
should  pass,  the  other  inhabitants  of  the  parish 
will  not  be  permitted  to  plead  guilty  to  the  in- 
dictment.   Uex  V.  Laxborough,  1  D.  P.  0.  627. 

Taxation.] — An  order  of  sessions  for  payment 
of  costs  of  a  prosecution  for  non-repair  of  a  high- 
way is  bad,  unless  the  amount  of  costs  is  ascer- 
tained and  ordered  by  the  same  sessions.  The 
sessions  cannot  refer  the  costs  to  be  taxed  by 
their  officer  after  the  sessions.  Beg,  v.  Lambeth 
{Surveyors),  3  C.  L.  B.  35. 

Mode  of  Beoovery.] — ^The  costs  of  an  indict- 
ment against  a  parish  for  non-repair  of  a  high- 
way ordered  to  be  paid  to  the  prosecutor  .by  the 
quarter  sessions,  under  5  &  6  Will.  4,  c.  50,  s.  96, 
are  not  recoverable  by  distress  against  the  sur- 
veyor, but  are  to  be  paid  out  of  the  rate  made 
and  levied  in  pursuance  of  the  set.  Tryddyn, 
In  re,  23  L.  J.,  M.  C.  45  ;  S,  C,  nom.  Beg.  v. 
Eyton,  3  El.  &  Bl.  390 ;  18  Jur.  399. 

Duty  of  Sorveyor.]— It  is  thr?  duty  of  the 

surveyors  who  are  in  office  when  such  an  order 
for  costs  is  maiic,  or  of  their  immediate  successors 
in  office,  to  pay  the  costs  out  of  any  funds  then 
in  their  hands,  or,  if  they  have  none,  to  make 
a  rate  for  the  purpose  of  putting  themselves  in 
funds.    lb. 


vi.  Otiier  Matters, 
Diicharge  firom  an  Indictment.] — In  order  to 
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be  discharged  from  an  indictment  for  not  repair- 
ing a  highway,  the  parties  must  produce  an 
affidayit  that  the  road  is  actually  repaired  since 
the  conviction,  and  is  likely  to  continue  so.  Bex 
Y.  ZovghtoHf  3  Smith,  575. 

The  inhabitants  of  a  parish  cannot  be  dis- 
charged from  an  indictment  for  the  non-repair 
of  a  highway,  until  it  is  ascertained  whether  the 
repairs  effected  will  stand  during  the  winter. 
Bex  V.  iriYiwy,  5  D.  P.  C.  728  ;  1  W.,  W.  &  D. 
381. 


Quashing  an  Indietment.] — An  indictment 
against  a  parish  for  not  repairing  a  highway 
cannot  be  quashed  on  an  affidavit  that  the  way 
was  then  in  repair;  but  the  defendant  must 
plead  guilty,  and  pay  a  nominal  fine.  Bex  y. 
Linambe,  2  Chit.  214. 

Setting  aiide  an  Award.] — The  court  will  not 
entertain  an  application  for  setting  aside  an 
award  founded  on  an  indictment  at  the  assizes 
for  not  repairing  a  road,  though  the  question  in 
dispute J;s  of  a  civil  nature.  Bi^x  y.  Cotesbateh, 
2  D.  &  K.  265. 

Hew  Trial— On  what  Oronndi.]— After  a  ver- 
dict for  the  defendant  upon  an  indictment  for 
the  non-repair  of  a  highway,  the  court  refused 
an  application  for  a  new  trial,  on  the  ground 
of  the  improper  rejection  of  evidence,  but  sus- 
pended the  judgment  in  order  that  another  in- 
dictment might  be  preferred.  Bex  v.  Sutton^  2 
N.  &  M.  57  ;  5  B.  &  Ad.  52. 

After  a  verdict  of  not  guilty,  upon  an  indict- 
ment for  obstructing  a  highway,  the  court  will 
not  grant  a  new  trial  upon  the  ground  that  the 
verdict  was  against  the  weight  of  evidence, 
although  the  judge  who  tried  the  case  reports 
that  he  is  dissatisfied  with  the  verdict.  Jieg,  v. 
Johfiion,  2  El.  &  Bl.  613 ;  29  L.  J.,  M.  C.  133  ;  6 
Jur.,  N.  S.  553  ;  8  W.  R.  236. 

Or  on  the  ground  of  the  misdirection  of  the 
judge.  Beg,  v.  Bussell,  3  El.  &  Bl.  942;  23 
L.  J.,  M.  C.  173. 

6.  Rates. 

a.  Validity  of. 

Conenrrent  Katet.] — Concurrent  rates  for  re- 
pairs of  highways  are  invalid  if  made  for  the 
same  period  of  time ;  but  a  second  rate  may  be 
made  where  a  former  rate  for  the  same  purpose 
has  not  been  wholly  collected.  Beg,  v.  ^eHj  or 
Beg.  V.  Surrey  {Jmtiees),  2  New  Sess.  Cas.  655 : 
5  D.  &  L.  40  ;  11  Jur.  489. 

Signatnre  of  Surveyor  and  Allowance.] — The 

signature  of  the  surveyor,  and  aUowanoe  by 
justices,  were  by  inadvertence  inserted  in  the 
middle  of  a  highway  rate,  instead  of  at  the  end : 
— Held,  that  this  was  no  allowance  of  the  rate 
in  respect  of  matters  which  followed  such  signa- 
ture and  allowance,  and  therefore  that  the 
justices  had  no  jurisdiction  to  enforce  the  rate 
by  issuing  a  distress  warrant  for  the  amount  of 
an  assessment  which  appeared  in  a  part  of  the 
rate  subsequent  to  the  signature  and  allowance. 
Skclton  (Surveyor),  Ex  parte,  1  B.  C.  C.  211  ; 
2  C.  L.  B.  130  ;  23  L.  J.,^.  C,  17  ;  17  Jur.  1165. 

Froof  of  Publication.]—- The  production  of  the 
i-ate  book  is  not  sufficient  evidence  of  the  due 


publication  of  a  highway  rate,  although  it  la 
prim&  facie  evidence  in  the  case  of  a  poor  rate. 
Bird  V.  Adeooh,  47  L.  J.,  M.  C.  123  ;  26  W.  B. 
634. 

General  Highway  Kate— Exempted  IMstriet.] 

— ^A  local  act  exempted  a  district  from  aU  rates 
towards  paving  and  lighting  the  rest  of  the 
parish : — Held,  that  a  general  highway  rate  on 
the  whole  parish  was  not  void,  though  part  of  the 
money  thus  raised  might  be  applied  to  paving 
the  rest  of  the  parish.  If  that  should  be  a  mis- 
application,  it  might  be  ground  of  appeal,  but 
would  not  make  the  rate  void.  Biehards  v* 
Tiibbs,  4  C.  B.  304  ;  16  L.  J.,  C.  P.  315. 

Public  Works  of  Paving.]— By  s.  216, 


sub-8.  3,  of  the  Public  Health  Act,  1876,  it  is 
provided  that  "  where  no  public  works  of  paving, 
water  supply,  and  sewerage  are  establisned  in 
the  district,  the  cost  of  repair  of  highways  in  the 
district  shall  be  defrayed  out  of  a  highway  rate 
to  be  levied  throughout  the  whole  district  by  the 
urban  authority  as  surveyor  of  highwa3r8."  The 
appellants,  a  local  district  board,  made  a  general 
district  rate,  and  a  highway  rate,  and  demanded 
the  same  from  the  res]x>ndents,  who  had  con- 
structeti  two  compensation  reservoirs  in  connec- 
tion with  the  supply  of  water  for  the  town  of 
B.  The  respondents  contended  that  the  local 
board  had  no  power  to  levy  a  highway  rate 
because  in  1880  they  laid  down  in  their  district 
a  curbstone  (about  300  yards  long)  as  a  coping 
to  a  cinder  pathway  of  a  carriage  road  :— Held, 
that  putting  down  the  curbstone  did  not  consti- 
stute  the  establishment  of  public  works  of  paving 
within  the  meaning  of  s.  216,  sub-s.  3  of  the 
Public  Health  Act,  1876,  and  therefore  the 
appellants  were  entitled  to  levy  a  highway  rate, 
Oxenhope  Dhtriet  Local  Board  v.  Bradford 
{Mayor),  47  L.  T.  344  ;  31  W.  R.  822  ;  47  J.  P.  21. 

Urban  District— Part  of  Pariah  Exelvded 


—Amount.]— By  s.  29  of  the  Highway  Act,  1836^ 
no  highway  rate  to  be  levied  or  assessed  shall 
exceed  at  any  one  time  the  sum  of  \0d.  in  the 
pound,  or  2#.  6rf.  in  the  pound  in  the  whole  in 
any  one  year,  without  the  consent  of  four-fifths 
of  the  inhabitants  assembled  at  a  specially  called 
meeting.  By  s.  216  of  the  Public  Health  Act,. 
1876,  where  parts  of  a  disti'ict  are  not  rated  for 
works  of  paving,  water  supply,  and  sewerage,  or 
for  some  of  them,  the  cost  of  repair  of  highways 
in  those  parts  shall  be  defrayed  out  of  a  highvray 
rate  to  be  separately  assessed  and  levied  in  those 
parts  by  the  urban  authority  as  surveyor  of 
highways  ;  provided  that  where  part  of  a  parish 
is  included  within  an  urban  district,  and  the  ex- 
cluded part  was,  before  the  constitution  of  that 
district,  liable  to  contribute  to  the  highway  rates 
for  such  parish,  such  excluded  part  shall,  for  all 
highway  purposes,  be  treated  as  forming  part  of 
such  district.  The  hamlet  of  G.  was  formerly  a 
"  parish  '-  maintaining  its  own  highways.  Prior 
to  1875  part  of  the  hamlet  was  formed  into  a 
local  government  district,  called  the  Inner  Dis- 
trict, with  a  local  board,  and  became  an  urbaa 
district  under  the  Public  Health  Act  1875. 
Part  of  the  hamlet,  called  the  Outer  District,  waa 
excluded  from  it.  The  local  board  of  the  iimer 
district  repaired  the  highways  in  the  outer  dis- 
trict,  and  separately  assessed'  a  rate  of  3«.  id,  ia 
the  pound  on  the  inhabitants  of  the  outer  dis-^ 
trict,  without  first  obtaining  the  consent  of  ^mr* 
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fifths  of  them.  The  appellants  objected  to  the 
validity  of  the  rate  :— Held,  that  the  consent  of 
four-fifths  of  the  inhabitants  of  the  outer  district 
was  rendered  unnecessair  bj  s.  216  of  the  Public 
Health  Act,  1875,  and  that  the  rate  was  valid. 
J)y9<m  V.  Oreetland  Local  Board,  48  L.  T.  636  ; 
47  J.  P.  552. 

Before  the  Towns  Improvement  Clauses  Act, 
10  &  11  Vict.  c.  34,  the  borough  of  A.  was 
divided  into  a  town  and  a  country  district,  each 
inaintaining  its  own  highways.  That  act  was 
incorporated  in  a  local  act  for  the  improvement 
of  the  borough  of  A.  except  so  far  as  anything 
in  the  former  act  was  varied  or  otherwise 
provided  for  by  this.  By  the  latter  act  the 
mayor,  aldermen,  and  burgesses  of  A.  were 
empowered  to  cause  any  street  in  the  borough 
to  be  sewered  and  paved  at  the  expense  of  the 
adjoining  landowneis,  and  certify  the  same  when 
completed  to  be  a  public  highway,  and  that  it 
should  be  lawful  for  them  from  time  to  time 
to  make  a  rate  for  the  maintenance  of  such 
highways  upon  the  occupiers  of  all  houses  and 
lands  within  the  borough.  By  10  &  11  Vict.  c. 
34,  8.  48,  commissioners  (that  is,  the  persons 
or  body  corporate  entrusted  to  execute  any 
local  improvement  act  incorporated  with  this) 
shall  be  the  surveyors  of  all  highways  within 
the  limits  of  such  locaV  act,  and  shall  have 
within  those  limits  all  the  powers  of  surveyors, 
and  the  inhabitants  of  the  district  within  those 
limits  shall  not  be  liable  to  highway  rates  in 
respect  of  roads  within  other  parts  of  the  parish 
in  which  the  district  is  situated.  By  s.  49  the 
commissioners  are  to  be  indictable  for  non- 
repair of  any  public  highway  within  the  limits 
of  such  local  act  in  the  same  manner  as  the  in- 
habitants  thereof,  or  of  any  parish  or  other 
district  therein,  were  liable  before  the  passing  of 
such  act : — Held,  that  the  mayor,  aldermen,  and 
burgesses  of  A.  were  bound  as  commissioners 
under  10  &  11  Vict.  c.  34,  to  rate  the  whole 
borough  for  the  repair  of  highways,  paved 
and  certified  under  the  local  act,  and  likewise  to 
rate  the  whole  for  repair  of  the  public  highway 
not  so  paved  and  certified,  and  tiiat  a  rate  upon 
the  country  district  alone,  for  repair  of  the  high- 
ways within  it  (not  proved  or  certified),  was 
bad.  Slater  v.  Ashton-under'Lyne  (^Jfayor,  cS'e.% 
18  Q.  B.  398  ;  21  L.  J.,  M.  C.  185  ;  16  Jur.  992. 

Exercise  of  Statutory  Powers— Coiutraotion.1 
— By  a  local  act  for  improving  a  town,  ana  | 
repairing  the  highways,  commissioners  were 
invested  with  the  powers,  provisions  and  autho- 
rities contained  in  13  Geo.  3,  c.  78,  and  by  a 
subsequent  section  were  enabled  to  make  a  rate 
of  not  more  than  Sd.  in  the  pound  in  any  one 
year.  A  subsequent  local  act,  amending  and 
altering  the  former,  recited  the  rate  of  8rf.,  and 
empowered  the  commissioners  to  raise  it  to 
1*.  and  1*.  6rf.  -.—Held,  that,  under  the  words 
"powers,  provisions  and  authorities,"  the  justices 
of  the  peace  for  the  borough  had  no  authority  to 
order  and  allow  a  rate  under  13  Geo.  3,  c.  78,  s. 
45.  Higgins  v.  Qrecn,  10  M.  &  W.  703 :  12  L.  J., 
M.  C.  27. 

Aeoofding  to  Amount.]  — In  a  cognizance  for 
a  highway  rate,  made  for  the  purposes  men- 
tioned in  13  Geo.  3,  c.  78,  ss.  30  and  45,  such  rate 
must  have  been  expressly  alleged  to  be  an  equal 
assessment  of  9d.  in  the  pound  on  the  yearly 
value  of  the  lands,  &c.    The  statement  of  its 


being  an  equal  assessment  of  9^.  in  the  pound 
upon  all  occupiers  of  lands  within  the  parish 
was  not  suificient.  Morrdl  v.  Harvey,  6  N, 
&  M.  35  ;  4  A.  &  B.  684  ;  1  H.  &  W.  728. 

b.  liiabillty  to. 

Property  or  Premises  '*  Usually  Bated."]— The 
words  "  usually  rated,"  in  5  &  6  Will.  4,  c.  50, 
8.  27,  refer  not  to  legal  rateability,  but  to  rating 
in  point  of  fact,  and  to  the  practice  of  rating  in 
the  particular  parish,  not  in  the  country  gene- 
rally. Reg,  V.  Rose,  6  Q.  B.  153  ;  D.  &  M.  300 ; 
13  L.  J.,  M.  C.  155  ;  8  Jur.  777. 

On  appeal  against  a  surveyor's  rate  on  timber 
woods,  the  sessions  found  for  the  appellant,  sub- 
ject to  a  case,  which  stated,  that  the  woods  were 
not  liable  to  poor  rate,  that  from  1809  down  to 
the  passing  of  the  5  &  6  Will.  4,  c.  50,  they  had 
not  been  rated  to  the  highways  ;  and  that  timber 
woods  of  a  like  description  had  always  been  rated 
to  the  highways  in  the  mnjority  of  parishes  in 
the  country  and  neighbourhood,  but  in  some  they 
had  not  been  so  rated  since  1809 : — Held,  that 
the  woods  were  not  shewn  to  be  chargeable  under 
s.  27.    lb. 


Vines.] — Mines  not  rateable  to  the  relief 


of  the  poor  opened  into  a  parish  since  the  passing 
of  that  act  are  rateable  to  the  highway  rate,  if 
mines  of  a  similar  description  were  before  the 
act  usually  rated  to  the  highways  in  that  parish. 
Reg.  V.  Randall  or  Saundtrt,  4  El.  &  Bl.  564  : 
24  L.  J.,  M.  C.  57  ;  1  Jur.,  N.  S.  255. 

Tithes  and  Commutation  Bents.]~^An  owner  of 
tithes,  which  are  retained  by  the  occupier  of  the 
land  under  prospective  compositions  from  year 
to  year,  is  rateable  to  the  repair  of  the  highways 
as  an  occupier  of  tithes.  Chanter  v.  Glubh,  4 
M.  &  R.  334  ;  9  B.  &  C.  479. 

Where  an  inclosure  act  directed  that  all  great 
tithes,  payable  to  the  rector  of  a  parish,  should  be 
extinguished,  and  that  the  conmiissioners  should 
ascertain  the  net  value  of  such  tithes,  and  aflix  a 
&ir,  clear,  annual  rent  or  sum  of  money  per  acre 
in  lieu  of  such  tithes,  and  as  an  adequate  compen- 
sation for  the  same  to  the  rector : — Held,  that  the 
rector  was,  in  respect  of  such  rents,  rateable  to  the 
repair  of  the  highways.  King  v.  Lacy,  5  B.  &  C. 
702  ;  8  D.  &  R.  457. 

Oeeupier  of  Bridge  and  Toll-house — ^Bopairs 
under  Looal  Act.] — Mandamus  to  a  justice  to 
issue  his  distress  warrant  against  the  occupiers 
of  Putnev  Bridge  for  a  highway  rate,  assessed  on 
them  under  5  &  6  Will.  4,  c.  50,  s.  27,  in  respect  of 
their  occupation  of  the  bridge  and  toll-house, 
and  the  land  on  which  the  same  were  erected 
Return,  that  Putney  Bridge  was  paved,  repaii'ed, 
and  cleansed  under  a  local  act : — Held,  tnat  the 
return  was  no  answer,  as  s.  113  of  the  5  dc  6 
Will.  4,  c.  50,  did  not  exempt  the  property  from 
liability  to  the  rate  imposed  under  s.  27.  Reg^ 
V.  Paynter,  13  Q.  B.  399  ;  3  New  Sess.  Gas.  465  : 
18  L.  J.,  M.  C.  169  ;  1 3  Jur.  281. 

Exemptions — ^Hamlet  Bopairing  its  own  High- 
ways— Suflcienoyof  Eridonee.] — The  parish  of 
A.  contained  several  hamlets  all  included  in  the 
poor  rate  for  the  parish,  with  one  set  of  overseers. 
M.,  one  of  these  hamlets  adjoining  the  parish  of 
B.,  had,  so  far  as  living  memory  extended,  been 
assessed  to  the  property  and  income  tax^  land  tax, 
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and  assessed  taxes,  as  part  of  B.  The  occupiers 
of  land  in  M.  had  at  varioos  times  held  the  ot&ces 
of  guardian  of  the  poor,  orerseer,  churchwarden, 
and  dike  reeve  for  A.,  and  had  never  held  similar 
offices  in  B.  M.  had  time  out  of  mind  paid  poor 
rates,  church  rates,  sewer  rates,  and  tithes  to  A. 
80  far  as  living  memory  and  evidence  of  reputa- 
tion weut,  the  occupiers  of  lands  in  M.  had  always 
been  assessed,  and  had  contributed  to  the  highway 
rates  of  B.,  and  the  highways  in  M.  had  always 
been  repaired  by  B.  until  1841,  when,  by  private 
arrangement  with  the  surveyors  of  the  highways 
of  B.,  the  lands  in  M.  ceased  to  be  assessed  in  that 
parish  ;  and  the  highways  in  M.  had  still  been 
repaired  by  the  occupiers  of  lands  in  M.  without 
any  rate,  the  surveyors  of  the  highways  of  B. 
expressly  reserving  to  themselves  the  right  of  as- 
sessing the  lands  in  M.  to  the  highway  rates  at 
any  future  time  : — Held,  that  M.  was  assessable 
to  the  highway  rates  for  A.,  there  not  being  suf- 
ficient evidence  to  warrant  the  conclusion,  that 
M.  was  a  hamlet  repaiiing  its  highways  sepa- 
rately. Daiosofi  V.  Willoughhy  Ifightoays  (iSur- 
Tti/or),  5  B.  &  S.  920  ;  34  L.  J.,  M.  C.  37  ;  11  Jur., 
N.  S.  240  ;  11  L.  T.  697  ;  13  W.  R.  287. 

H.  and  others,  the  owners  and  occupiers  of 
lands  in  the  hamlet  of  G.,  in  the  township  of  W., 
had  been  immemorially  exempt  from  the  repair 
of  the  highways,  by  reason  of  their  repairing  a 
particular  road  in  the  hamlet,  but  had  always 
been  rated  to  the  relief  of  the  poor.  W.  was  in- 
cluded in  a  highway  district  under  25  &  26  Vict, 
c.  61,  and  a  precept  to  the  overseers  of  W.  was 
duly  made,  and  they  made  a  uniform  rate  of  It, 
on  all  the  lands  in  W.,  being  Sd,  for  poor  rate 
and  id,  for  highway  rate,  and  H.  was  rated  like 
others  : — Held,  that  H.,  by  reason  of  his  former 
exemption,  continued  exempt  from  the  highway 
rate,  and  that  he  ought  to  have  been  rated  at  Sd. 
only  in  the  pound.  Heath,  In  re,  1  L.  R.,  Q.  B. 
218  ;  35  L.  J.,  M.  C.  113  ;  12  Jur.,  N.  S.  355  ;  13 
L.  T.  669  ;  14  W.  R.  388. 


Of  a  Tithing.]— A  tithing,  consisting  of 


two  farms,  had  from  time  immemorial  repaired  its 
own  highways,  and  had  never  contributed  to  the 
repairs  of  highways  in  other  parts  of  the  parish 
in  which  it  was  situate,  although  rated  to  the 
poor  rate  : — Held,  that  these  facts  afforded  suf- 
Hcient  evidence  of  exemption  from  the  primft 
facie  liability  to  the  repairs  of  the  highways  in 
the  parish  at  large.  Freeman  v.  Read,  4  B.  &  S. 
174  ;  32  L.  J.,  M.  C.  226  ;  10  Jur.,  N.  5S.  149. 

Trial  of  Validity.]— A  rule  under  11  &  12 

Vict.  c.  44,  s.  5,  is  not  the  proper  remedy  to  try  the 
validity  of  an  exemption  from  a  highway  rate. 
Jteg,  V.  Shropshire  {Jutttices),  3  New  Sess.  Cas. 
641. 


Under  Particular  Statutes.] — By  a  pav- 


ing  act,  commissioners  were  authorized  to  im- 
pose a  paving  rate,  for  paving  and  repairing 
the  streets,  squares,  &c.,  within  a  city,  and 
certain  suburban  parishes,  upon  the  occupiers 
of  houses,  buildings,  lands,  6lC.,  **  except  all 
arable,  meadow,  and  pasture  land  without  the 
Mralls  of  the  city,  and  also  except  all  that 
messuage,  &c.,  together  with  the  bams,  stables, 
&c.,  and  grounds  thereunto  belon^ng,  situate, 
&c..  and  now  in  the  tenure  or  possession  of  S.  T., 
caUed  or  known  by  the  name  of  B.  farm."  A 
part  of  the  grounds  so  exempted  was  afterwards 
Qccupied  by  a  company  for  the  purposes  of  their 


railway : — Held,  that  such  part  was  still  exempt 
from  the  rate.  Todd  v.  London  and  South-  WeHem 
Ila'dway  Company,  7  M. &  G. 336  ;  8  Scott, N. R. 
56. 

By  an  act  for  improving  a  particular  portion  of 
a  parish,  it  was  provided  that  every  inhabitant 
or  owner  who  snould  be  assessed  to  the  rates 
made  under  that  act,  for  any  lands  or  tenements 
within  the  limits  of  the  act,  should  be  released 
and  free  from  all  rates  and  assessments  towards 
the  paving  and  lighting  any  other  street,  road  or 
place  within  the  parish,  in  respect  of  such  lands 
or  tenements : — Held,  that  this  did  not  exempt  an 
occupier  of  premises  assessed  within  the  local  dis- 
trict from  being  assessed  in  a  general  highway 
rate  imposed  upon  the  whole  parish,  although  a 
portion  of  such  rate  might  be  expended  in  paving 
parts  of  the  parish  out  of  the  district.  Bichard^ 
son  V.  Tubbi,  4  C.  B.  804  ;  16  L.  J.,  0.  P.  315. 

Apportionment  between  Adjoining  Pariihaa — 
Jnritdietion  of  Jaitiees.]'-The  5  &  6  WiU.  4. 
c.  50,  s.  58,  enacts  that  where  the  bounduies 
of  parishes  pass  across  or  through  the  middle 
of  a  highway,  justices  in  special  sessions 
may,  on  complaint,  summons  and  hearing, 
apportion  the  future  liability  to  repair  between 
the  parishes ;  proviso,  that  in  the  case  of  such 
highway  the  repairs  of  any  part  of  which  belong 
to  any  body  politic  or  corporate,  or  to  any  per- 
son by  the  reason  of  tenure  of  any  lands,  or 
otherwise  howsoever,  the  same  proc^dings  may 
be  adopted.  Two  justices  made  an  oMer  of 
apportionment  in  the  form  given  in  the  schedule, 
winch  form  does  not  contain  any  express  finding 
as  to  boundary.  On  appeal  against  this  order, 
evidence  was  heard  on  the  question,  whether  or 
not  the  highway  was  upon  a  parochial  boundary  ; 
the  appellants  denied  the  jurisdiction  of  the 
justices,  because,  as  they  contended,  the  high- 
way did  not  appear  to  be  on  such  boundary ;  the 
respondents  ai'gued  that,  even  if  it  were  not  so, 
the  justices  had  jurisdiction  under  the  proviso. 
The  sessions  confirmed  the  order,  but  stated  a  caBc. 
setting  forth  the  facts  on  the  question  of  boun- 
dary, and  the  objection  token  to  the  jurisdiction, 
and  adding,  that  if  the  court  should  be  of  opinion 
that  under  the  circumstances  stated  the  road 
could  not  be  divided,  by  order  of  justices  under 
the  statute,  the  order  of  sessions  was  to  be  con- 
firmed ;  if  not,  both  orders  to  be  quashed  : — 
Held,  that  the  court,  though  the  order  of  justices 
made  in  the  statutory  form,  and  confirmed  at 
sessions,  might  go  into  the  whole  question  raised 
by  the  case ;  namely,  whether  there  was  evidence 
of  a  boundary  intersecting  the  highway,  or  if 
not,  whether  upon  the  evidence  the  two  justices 
appeared  to  have  had  jurisdiction  under  the 
proviso.    Reg.  v.  Perkins,  14  Q.'B.  229. 

Held,  also,  that  the  case  did  not  come  within 
8.  58,  as  the  evidence  did  not  shew  a  boundary 
intersecting  the  highway,  and  that  the  provisi* 
did  not  apply.    lb, 

o.    BeooTery. 

By  one  of  two  Surveyors.]— By  5  &  6  Will.  4, 
c.  50,  s.  34,  for  levying  and  recovering  highway 
rates,  the  surveyor  shall  have  the  same  powers, 
remedies  and  privileges,  as  the  overseers  of  the 
poor  in  the  parish  have  by  law  for  the  recovery 
of  any  rate  made  for  the  relief  of  the  poor ;  and 
s.  6  empowers  parishes  to  appoint  "  one  or  more 
persons  to  serve  the  oflice  of  surveyor.*'     Two 
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persons  were  appointed  under  the  act : — Held, 
that  a  demand  of  a  rate,  and  application  for  a 
warrant  of  distress  were  sufficient,  though  made 
by  only  one  of  the  persons  so  appoint^,  in  his 
own  name.  Morretl  v.  Martin,  8  Scott,  688  ;  6 
Bing.  N.  0.  373  ;  4  Jur.  891. 

See  aUo  SUBVEYOBS,  mUe,  coL  678. 

Warrant  of  Commitment— Validity.]— The  3 
Geo.  4,  c.  23,  s.  2,  enacts,  that  after  examination 
and  adjudication  of  a  complaint  by  any  two 
justices,  all  subsequent  proceedings  to  enforce 
obedience  thereto  may  be  enforced  by  either  of 
the  justices,  or  any  other  justice  for  the  same 
county,  in  like  manner  as  if  done  by  the  same 
two  justices  who  had  heard  and  adjudged  the 
complaint : — Held,  that  a  warrant  of  commit- 
ment, which  recited  that  a  party  had  been  sum- 
moned before  two  justices  to  shew  cause  why 
he  should  not  pay  rates  (not  stating  that  they 
were  the  same  justices  who  granted  the  warrant), 
was  bad,  for  not  shewing  that  the  same  justices 
who  issued  the  summons  also  adjudicated  upon 
the  case.  Eamsden,  In  re,  2  New  Sess.  Cas.  427 ;  1 
B.  C.  Bep.  133  ;  15  L.  J.,  M.  C.  113  ;  10  Jur.  879. 

Mandamus  to  Issue  Distress  Warrant  — 
When  LiabUity  DonbtftiL] — On  an  application 
to  justices  for  a  distress  warrant  to  levy  a  high- 
way rate  upon  A.  as  occupier  of  premises,  he 
claimed  to  be  exempt,  by  reason  of  having  never 
contributed  to  the  repair  of  the  highways  or 
been  rated,  but  having  always  repaired  so  much 
of  a  highway  ns  was  within  his  premises,  and 
half  a  bridge  at  the  extremity  of  the  highway. 
He  shewed  no  origin  for  the  exemption,  but 
insisted  that  he  was  protected  by  6  &  6  Will.  4,  c. 
60,  s.  33.  The  justices  refused  a  warrant.  On 
an  application  to  the  court,  for  an  order  on  the 
justices  to  issue  the  warrant,  held,  too  doubtful 
a  question  to  justify  the  court  in  acting  under  11 
&  12  Vict.  c.  44,  s.  5,  and  left  the  applicants  to 
move  for  a  mandamus,  or  to  try  the  question  by 
having  another  rate  made,  and  against  which  A. 
might  appeal  (the  objection  that  he  ought  to 
have  appealed  having  been  waived  by  consent). 
JReg.  V.  Browne,  13  Q.  B.  664. 

The  court  would  not  compel  a  magistrate  by 
mandamus  to  issue  a  warrant  for  a  parish  high- 
way rate,  under  13  Geo.  3,  c.  78,  ss.  45,  67,  made 
upon  the  occupier  of  lands  within  his  district, 
if  It  appeared  that,  in  the  magistrate's  belief, 
and  in  fact,  there  was  a  legal  doubt  as  to  the 
occupier  being  liable  to  contribute  to  the  repairs 
of  the  parish  highways.    Bex  v.  Greame,  2  A.  & 

E.  616.  ^  , 

The  court  refused  to  award  a  mandamus, 
commanding  justices  to  enforce,  by  issuing  a 
warrant  of  distress,  a  highway  rate  assessed 
upon  land  which  had  never  been  rated  before,  and 
the  liability  of  which  to  be  rated  was  denied. 
Bex  V.  Soimrsctskire  {Justices),  4  N.  &  M.  394. 

Vegleet  to  Appeal.  ]— After  a  highway  rate 

has  been  regularly  made  and  assessed,  and  an 
occupier  of  premises  included  in  such  rate  has 
neelected  to  appeal  within  the  time  aUowed  by 
5  &  6  WiU.  4,  c.  50,  for  that  purpose,  he  cannot 
afterwards  successfully  set  up  a  claim  to  exemp- 
tion from  that  particular  rate ;  and  the  court 
will  grant  a  rule  to  compel  the  issumg  of  a 
distress  warrant  for  the  amount,  where  the 
justices  applied  to  for  that  purpc^e  refus^  to 
issue  their  warrant,  after  hearing  the  grounds  of 


such  exemption,  even  though  the  claim  of  ex- 
emption appears  to  be  a  substantial  one.  Beg. 
V.  Oxfordshire  {Justices),  6  D.  &  L.  288 ;  3  New 
Sess.  Cas.  640  ;  18  L.  J.,  M.  C.  222  ;  14  Jur.  675. 

Of  a  Paving  Bate — County  Gonrt  Prooeedings.] 

— A  paving  rate,  imposed  under  authority  of  an 
act  01  parliament,  is  not  an  incorporeal  heredita- 
ment, and  may,  therefore,  be  sued  for  in  a  county 
court.  Baddeley,  In  re,  4  Ex.  504 ;  19  L.  J., 
Ex.  44. 


Beimbnrsement  of  Expenses  —  Previous 

Votice.] — ^An  act  for  paving  and  improving  a 
town  appointed  commissioners,  and  authorized 
them  to  pave  new  streets,  and  provided  that  the 
expenses  of  such  new  pavements  should  be  paid 
and  reimbursed   to  the  commissioners  by  the 
owners  or  occupiers  of  the  land  adjoining  the 
streets  ;  and  empowered  the  commissioners  to 
recover  such  expenses  by  action.    A  subsequent 
section  commencing,  "  Provided'always,  and  be  it 
enacted,"  directed,  that,  before  the  commissioners 
should  cause  the  streets  to  be  paved,  they  should 
in  the  first  place  give  notice  to  the  owner  or 
occupier  of  every  house,  land,  &c.,  adjoining  the 
street,  requiring  him  to  pave  the  same  as  the 
commissioners  should  direct ;  and  if  he  should 
for  six  months  neglect  to  pave  pursuant  to  the 
notice,  then  it  should  be  lawful  for  the  com- 
missioners, and  they  were  required  to  cause  the 
same  to  be  done,  and  to  recover  the  expenses 
from  such  owner  or  occupier : — Held,  that  the 
giving  of  this  notice  was  a  condition  precedent 
to  lie  commissioners  executing  the  paving  them- 
selves and  charging  the  expenses  on  the  owner 
or  occupier,  and  that  it  must  be  averred  in  the 
declaration  in  an  action  brought  for  the  recovery 
of    such    expenses.      Salford  {Mayor,  <Jt.)  v. 
Ackers,  16  M.  &  W.  85  ;  16  L.  J.,  Ex.  6. 

Proceedings  before  Justices.] — By  s.  34  of 

a  local  improvement  act,  a  corporation  might  re- 
quire owners  of  premises  fronting  a  street  to  pave 
the  same,  and  in  default  the  corporation  might 
execute  the  works,  and  recover  the  expenses  as 
damages.  The  10  &  11  Vict.  c.  34  was  in- 
corporated ;  and  by  s.  149  of  the  latt-er  act  the 
expenses  incurred  in  default  of  payment  by  the 
owner  may  be  recovered  "in  the  same  manner 
as  damages,  or  in  an  action  of  debt."  Sect.  210 
of  the  latter  act  incorporates  the  clauses  of  the 
Railway  Clauses  Act,  8  &  9  Vict.  c.  20,  which 
relate  to  the  recovery  of  damages,  and  by  s.  140, 
"  in  all  cases  where  any  damages,  costs  or  ex- 
penses are  by  this  act  or  the  special  act,  or  any 
act  incorporated  therewith,  directed  to  be  paid, 
and  the  method  of  ascertaining  the  amount,  or 
enforcing  payment  thereof,  is  not  provided  for, 
such  amount,  in  case  of  dispute,  shall  be  ascer- 
tained and  determined  by  two  justices : " — Held, 
that  the  mode  of  recovering  expenses  incurred 
in  works  executed  by  the  corporation  upon  the 
default  of  the  owner,  under  s.  34  of  the  local  act, 
was  by  proceeding  before  justices,  and  not  by 
action.  Blackburn  {Mayor,  ^r.)  v.  Parkinson,  1 
El.  &  El.  71 ;  28  L.  J.,  M.  C.  7  ;  5  Jur.,  N.  S.  572. 

Befosal  to  Pay— Offence  under  7  Will.  4 


ft  1  Vict.  c.  78.] — Commissioners  under  an  act 
for  lighting  and  paving  the  parish  of  Bathwick 
were  empowered  to  levy  rates,  and  power  was 
given  to  justices  for  the  county  of  Somerset  to 
enforce  payment  of  them  by  distress.    A  charter 
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of  incorporation  was  granted  by  Queen  Elizabeth 
to  the  city  and  borough  of  Bath.  Before  5  &  6 
Will.  4,  c.  76,  passed,  the  parish  of  Bathwick  was 
situate  partly  in  Somerset  and  partly  in  the  city 
of  Bath;  but,  by  s.  7,  the  whole  parish  was 
included  within  the  city  of  Bath.  An  inhabitant 
of  the  parish  of  Bath  wick  was  duly  assessed 
under  the  local  act,  and  the  amount  not  being 
*  paid,  a  magistrate  for  the  city  and  borough  of 
Bath  refused  to  grant  a  warrant  of  distress : — Held, 
that  the  refusal  to  pay  these  rates  was  an  offence 
against  the  provisions  of  the  local  act  within  the 
meaning  of  the  7  Will.  4  &  1  Vict.  c.  78,  s.  31, 
and  that  the  justices  for  the  city  and  borough 
of  Bath  had  jurisdiction  to  enforce  the  payment 
of  them.  Reg,  v.  Sntcliffe,  3  New  Sess.  Cas. 
634 ;  18  L.  J.,  Q.  B.  301  ;  13  Jur.  840. 

Liability  of  Collector  for  Balanee  in  Hand  - 
Suflleieney  of  Domand.]— A  collector  of  highway 
rates  had  in  his  hands  a  balance  arising  from  the 
sale  of  goods  of  A.,  distrained  for  non-payment 
of  rates,  after  satisfying  the  rates  and  the  costs 
of  distress  and  sale.  A  person  came  and  de- 
manded the  balance,  and  on  being  asked  if  he 
had  authority  from  A.  to  demand  it,  said  he  had 
a  written  authority  in  his  pocket,  but  refused  to 
produce  it,  saying  there  was  no  need  for  him  to 
shew  it : — Held,  that  this  was  not  a  sufficient 
demand  within  27  Geo.  2,  c.  20,  s.  2,  to  entitle 
A.  to  sue  the  collector  for  such  balance.  Cliar- 
rington  v.  Johnson,  13  M.  &  W.  856  ;  14  L.  J., 
Ex.  299. 

Ste  aUo  Health  and  Metropolis. 

d.  Appeal  affainat  Dlatress. 

Notice  of.] — The  notice  of  appeal  required  by 
13  Geo.  3,  c.  78,  s.  80,  against  a  distress  for  non- 
payment of  a  highway  rate,  might  be  within  six 
days  after  the  levy,  and  need  not  be  within  six 
days  after  the  granting  the  warrant  of  distress. 
Rex  V,  Devon  (Justices),  1  M.  &  S.  411. 

The  notice  of  appeal  need  not  disclose  the 
grounds  upon  which  the  appellant  objects  to  the 
regularity  of  the  distress.    lb, 

II.  TURNPIKE    ROADS. 
1.  Generally. 

Meaning  of.] — The  legal  meaning  of  the  words 
"  turnpike  road  "  is  a  road  on  which  parties  have 
by  law  a  right  to  erect  gates  and  bars,  for  the  pur- 
pose of  taking  toll,  and  of  refusing  the  permis- 
sion to  pass  to  all  persons  who  refuse  to  pay. 
Xortham  Bridge  and  Roads  CiUH-pany  v.  ffOn- 
doyi  and  Southampton  Railway  Company,  6  M. 
&  W.  428  ;  1  Railw.  Cas.  665  ;  4  Jur.  892. 

Tlie  words  "  turnpike  road  "  In  the  Railways 
Clauses  Act  (8  &  9  Vict.  c.  20),  s.  50,  mean  a  road 
which  is  repaired  by  tolls  payable  by  passengers 
for  the  use  of  the  road.  Reg,  v.  East  and  West 
India  Docks  and  JBirmingJiam  Junctum  Rail- 
way  Company,  1  C.  L.  R.  496  ;  2  El.  &  Bl.  466  : 
22  L.  J.,  Q.  B.  380  ;  17  Jur.  1181. 

Within  4  ft  6  Vict.  o.  59.]— A  turnpike  road  is 
within  4  &  5  Vict.  c.  69,  although  made  and 
maintained  under  a  local  act  comprising  the 
making  and  maintaining  sea-defences  and  other 
objects.  Reg,  v.  Worthing  and  Lancing  Turn- 
jnhe  Roads  CTrustees),  3  El.  &  Bl.  989  ;  2  C.  L.  R. 
1678  ;  23  L.  J.,  M.  C.  187  ;  18  Jur.  907. 


Completion  of— Certiflcate  of  Jnitiee.]^The  4 
Geo.  4,  c.  95,  s.  87,  gives  an  appeal  to  any  per- 
son who  shall  think  himself  aggrieved  by  any- 
thing done  by  any  two  justices,  in  paiBuance  of 
that  act  or  any  local  turnpike  act ;  and  declares 
that  the  determination  of  the  sessions  shall  be 
final  and  conclusive,  and  that  no  proceeding  to 
be  had  in  pursuance  of  that  act  shall  be  removed 
by  certiorari.  The  sessions,  on  appeal  against  a 
certificate  of  two  justices,  that  a  turnpike  road, 
made  under  a  local  act,  had  been  completed,  and 
was  fit  to  be  travelled  upon,  having  decided  that 
the  certificate  was  void  in  point  of  law,  and 
having  refused  to  go  into  the  merits  of  the 
appeal  in  point  of  fact,  the  court  refused  to 
grant  a  mandamus  to  them  to  hear  the  ground 
that  their  decision  was  contrary  to  the  local  act. 
Rex  V.  Yorkshire,  W.  R,  (Justices),  6  B.  &  Ad. 
1003. 

2.  Trustees  and  Cohhissioneb& 

a.  General  Powers  and  Dnties. 

Heceosary  Oath.] — If  a  person  is  named  in  a 
turnpike  act  as  one  of  the  trustees  of  a  turnpike 
road,  and  has  acted  as  such,  and  been  recognized 
as  a  trustee  by  the  plaintiff  in  an  action  for  the 
balance  of  his  salary  against  one  of  the  trustees,, 
the  judge  will  take  him  to  be  a  good  trustee^ 
and  will  not  allow  evidence  to  be  given  on  the 

gart  of  the  plaintiff  to  shew  that  such  person 
as  not  taken  the  oath  prescribed  to  be  taken 
by  trustees  of  roads  before  they  act  as  such* 
Pritchard  v.  Walker,  3  C.  &  P.  212. 

Power  to  IMvert  Beads.] — Under  a  turnpike 
act,  the  trustees  had  power  to  turn  roads  through 
private  grounds,  making  satiafoction  to  the 
owners  ;  and  if  they  could  not  agree,  they  were 
enabled,  on  giving  notice  to  the  owners,  to  sum- 
mon a  jury  to  ascertain  the  damage,  and  to 
order  such  sum,  so  ascertained,  to  be  paid  to  the 
owners  ;  the  court  quashed  an  inquisition  of  the 
jury  and  an  order  of  the  trustees  because  it  did 
not  appear  on  the  face  of  the  proceedings  that 
any  notice  had  been  given  to  the  owners  of  the 
land.    Rex  v.  Ba^shaw,  7  T.  R.  363. 

Power  to  Stop  Boadf .] — ^The  exception  in  the 
General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  86,  does 
not  take  away  from  the  trustees  of  a  road  the 
ix)wer  of  stopping  up  the  roads  therein  men« 
tioned,  but  leaves  them  at  their  discretion  to  do 
so  or  not : — Held»  therefore,  that  the  trustees 
were  justified  in  stopping  up  and  giving  to  the 
owner  of  the  adjoining  land  an  old  road  leading 
to  a  churoh,  &c.,  to  which  the  new  road  was  a 
longer  way.  De  Beauvoir  v.  Welch,  7  B.  &  C» 
266  :  1  M.  &  R.  81. 


NecoBsary  Oonveyanoe  of  Land.] — An 


order  for  stopping  up  a  road  under  3  Geo.  4,. 
c.  126,  where  the  site  of  the  old  road  was  taken 
in  exchange  for  that  of  the  new,  was  valid ; 
although  no  conveyance  to  the  trustees  was  exe- 
cuted. AllmU  V.  Pott,  3  M.  &  B.  439,  n. ;  IB. 
&  Ad.  302. 

The  clause  in  s.  84,  directing  a  conveyance  to 
the  trustees  where  lands  are  purchased  by  them, 
does  not  apply  where  the  vendors  were  sui  joria, 
and  acting  in  their  own  right.    lb. 

Taking  of  Building*— Oonipeniation.]— By  a 
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tampike  act  trustees  were  authorized  to  enter 
upon  and  take  lands,  and  to  pull  down  certain 
houses,  buildings,  &g.,  '' making  or  tendering 
satis^ction  to  the  owners  or  proprietors  of  all 
private  lands,  houses,  buildings,  &c.,  so  taken, 
for  any  loss  or  damage  thej  may  sustain  there- 
by ; "  and  it  was  also  provided,  that  they  should 
not  be  authorized  to  take  other  buildings,  with- 
out the  consent "  of  the  owners  or  proprietors 
thereof,  or  other  persons  interested  therein  :  "-— 
Held,  first,  that  compensation  was  to  be  made  in 
the  case  of  premises  taken  under  the  former 
clause,  not  only  to  the  owners  of  tlie  fee-simple 
in  the  lands  and  buildings,  but  also  the  lessees 
of  the  same  for  terms  of  years.  Lister  v.  Lohley, 
7  A.  &  B.  124  ;  6  N.  &  M.  340  ;  2  H.  &  W.  12. 

Held,  secondly,  that  the  trustees  were  not 
bound  by  the  above  clause  to  make  or  tender 
<x>mpensation  before  or  at  the  time  of  entering 
upon  or  taking  the  lands,  or  pulling  down  the 
bouses.    Ih, 

Contraeti — ^Intra  YireB— Sinking  of  Well.]— 
Where  any  five  or  more  trustees  under  a  turn- 
pike act  were  authorized  to  make  turnpikes, 
with  such  suitable  outbuildings  and  conve- 
niences as  they  should  think  necessary  on  the 
intended  line  of  road,  and  the  owner  of  the  soil 
next  adjoining  a  toll-house  (erected  in  pur- 
suance of  the  act)  contracted  with  one  of  the 
trustees,  on  behalf  of  the  rest,  to  sink  a  well  for 
the  convenience  of  the  toll-house,  the  expense  to 
be  borne  by  each  party  equally  : — Held,  Uiat 
the  sinking  the  well  was  within  the  authority  of 
the  trustees;  that  the  contract  entered  into  by 
one  of  them  on  behalf  of  the  rest  was  valid ; 
that  the  action  to  recover  a  moiety  of  the  ex- 
pense of  the  well  was  rightly  brought  in  the 
name  of  the  clerk  of  the  trustees ;  and  that  the 
-consent  of  the  trustees,  through  the  medium  of 
one,  that  the  well  should  be  sunk,  was  a  good 
•consideration  to  support  the  action.  Newman,  v. 
Fletcher,  1  D.  &  R.  202, 


When  Intsrefted  in— Penalty.] — A  trus- 


tee who  holds  the  ofiice  of  treasurer,  which  may 
be  made  an  office  of  profit,  is  within  the  penalty 
of  the  act,  though  he  makes  no  profit  of  it  in  his 
own  person.  Delane  v.  ffillcoat,  4  M.  &  B.  175 ; 
«  B.  &  C.  310. 

A.  having  contracted  with  the  trustees  of  a 
turnpike  road  to  repair  the  road  for  a  specific 
«um,  B.,  one  of  the  trustees,  let  out  to  A.  his 
horse  and  cart  for  6s,  a  day,  and  they  were  used 
in  the  repair  of  the  road.  In  an  action  against  B. 
for  the  penalties : — Held,  first,  that  B.  was  liable 
to  the  penalty  imposed  by  3  Geo.  4,  c.  126,  s.  65. 
Totosey  v.  WhUe,  7  D.  &  R.  810  ;  5  B.  &  C.  125. 

Held,  secondly,  that  the  notice  of  action,  not 
-stating  that  B.,  when  he  let  out  his  horse  and 
•cart,  was  acting  as  a  trustee,  was  bad.    Ih. 

Held,  thirdly,  that  the  notice  being  bad,  the 

glaintiff  was  barred,  not  only  of  his  right  to  costs, 
at  of  his  right  to  sue.  lb. 
The  proviso  in  s.  143  of  the  3  Geo.  4,  c.  126,  is 
not  confined  to  that  part  of  the  section  which  im- 
mediately precedes  it,  but  extends  to  the  whole 
matter  in  the  section ;  and,  therefore,  if  a  party 
seeking  to  recover  the  penalties  imposed  by  that 
act  omit£  to  give  the  requisite  notice,  or  to 
•commence  his  action,  within  the  prescribed  time, 
he  is  not  merely  barred  of  his  right  to  costs,  but 
of  his  right  of  action  altogether.  Cohhett  v. 
Warner,  1  H.&N.  388 ;  26  L.  J.,  Ex.  11— Ex.  Ch. 


Bemoval  of  Clerks.]— The  4  Geo.  4,  c.  95,  s. 
42,  empowering  commissioners  of  turnpike  roads 
to  remove  their  clerks,  &c.,  must  be  taken  in 
conjunction  with  s.  39,  which  requires  certain 
notices  to  be  given  when  it  is  intended  to  revoke 
any  order  of  the  commissioners.  And,  therefore, 
where  commissioners  had  discharged  a  clerk  by 
a  resolution  made  without  such  notice,  a  man- 
damus was  granted  to  restore  him,  although  at  a 
former  meeting  the  commissioners  had  ordered 
proper  notices  to  be  given  of  a  meeting  for  the 
puipose  of  such  discharge,  and  the  notices  had 
not  been  given,  nor  the  meeting  held,  owiug  to  liio 
misconduct,  as  was  alleged,  of  the  clerk  himself. 
Ilex\,  Wrexham  andDenhigh  Roads  ^Tnuftees^, 
5  A.&E.581. 

Aeoonntfl — Power  to  Inspect] — A  turnpike 
act  directed  that  the  trustees  should  keep  books, 
in  which  they  should  enter  their  accounts,  and 
also  their  orders  and  proceedings,  and  that  all 
persons  should  have  access  to  such  entries.  By 
a  subsequent  local  act  it  was  directed,  that  the 
trustees  should  keep  a  book,  in  which  they 
should  enter  their  accounts,  which  book  should 
be  open  to  the  inspection  of  the  trustees,  or  of 
any  creditor  on  the  tolls.  The  3  Geo.  4,  c.  126, 
s.  73,  re-enacted  the  latter  provision  as  to  all 
turnpike  road  accounts  ;  and  s.  72  directed,  that 
all  trustees  of  turnpike  roads  should  keep  a 
book  of  their  orders  and  proceedings,  which 
should  be  open  to  the  inspection  of  any  of  the 
trustees,  and  should  be  read  as  evidence  in  courts, 
as  there  directed.  That  act  also  provided,  that 
the  enactments  therein  contained  should  extend 
to  all  other  turnpike  acts,  except  where  by  that 
act  it  was  otherwiBe  ordered : — Held,  that  these 
clauses  of  the  general  and  of  the  second  local 
act  superseded  the  provisions  of  the  original 
act,  and  limited  the  power  of  inspection  at  first 
given  to  the  whole  public,  confining  it  to  trustees, 
and  to  trustees  and  creditors  in  the  respective 
cases  of  orders  and  accounts.  Ufa  v.  Northleaeh 
and  Witney  Roads  (^Trustees),  6  B.  &  Ad.  978. 


Si^atnre  of— Admissibility.] — Printed 


copies  of  the  annual  accounts  of  a  turnpike  trust, 
made  up  from  the  original  statements,  signed  by 
the  chaiiman  of  the  trustees,  and  returned  pur- 
suant to  3  Geo.  4,  c.  126,  s.  78,  were  produced 
from  the  office  of  the  clerk  of  the  peace  and  ten- 
dered in  evidence.  They  were  not  signed  by  the 
chairman  : — Held,  Inadmissible,  either  as  primary 
or  secondary  evidence.  Pardoe  v.  Price,  13  M. 
&  W.  267  ;  14  L.  J.,  Ex.  212. 

In  reipeot  of  Bopairi.]— iS?^  infra,  col.  732. 


b.  Proceedinflrs  by  and  against. 

Parties — Liability  of  Treasurer.  ]  —  Where 
a  turnpike  act  directed  that  if  any  person 
had  a  cause  of  action  against  the  trustees,  he 
should  sue  the  treasurer  : — Held,  that  the  action 
against  the  treasurer  was  substituted  only  for 
such  action  as  might  be  maintained  against  the 
whole  body  of  trustees,  and  that  an  action  would 
not  lie  against  him  for  the  act  of  five  trustees, 
though  they  formed  a  quorum.  Everett  v.  Cooch , 
7  Taunt.  1. 

Where  the  trustees  under  a  road  act  are  sued  in 
the  name  of  their  clerk,  in  pursuance  of  3  Geo. 
4,  c.  126,  s,  74,  the  property  of  the  clerk  is  not 
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liable  to  be  taken  in  execution  to  satisfy  the 
judgment.  Wormwell  v.  HaiUtone,  4  M.  &  P. 
512 ;  6  Bing.  668. 

A  clerk  to  tampike  trustees  is  not  peisonallj 
liable  under  a  clause,  by  which  they  may  sue  and 
be  suetl  in  his  name.  Eniery  v.  Day,  4  Tyr.  695  ; 
1  C,  M.  &  R.  245. 

BaooTvry  of  Coitt  in  Aotions.]— The  4  Jac.  1, 
c.  3.  enacts,  that  in  any  action  of  trespass,  or 
cjectione  firmae,  or  any  action  whatsoever, 
wherein  the  plaintifE  might  have  costs  in  case 
judgment  should  be  given  for  him,  if  the  plain- 
tiff be  nonsuited,  the  defendant  shall  have 
judgment  to  recover  his  costa.  A  mortgagee  of 
turnpike  tolls  brought  ejectment  to  recover  the 
toll-gates,  &c.,  and  one  of  the  trustees  of  the 
road  was  admitted  to  defend  as  landlord.  The 
plaintiff  having  been  nonsuited,  the  defendant 
signed  judgment  for  costs : — Held,  that  the  judg- 
ment was  right,  for  that,  assuming  the  statute 
to  make  it  a  condition  to  the  defendant's  right 
to  costs  that  the  plaintiff  would  have  had  his 
costs  if  he  had  succeeded  in  the  particular 
action,  still  the  case  was  within  the  statute, 
inasmuch  as  the  plaintiff  might  have  had  his 
costs,  even  if  the  defendant,  as  a  trustee  of  the 
road,  was  protected  from  personal  liability  by 
3  Geo.  4,  c.  126,  s.  74.  Cobtett  v.  Wheeler,  3  El. 
&  El.  358  ;  30  L.  J.,  Q.  B.  64  ;  9  W.  R.  140. 

Aetion  b j  Tnu teei — Claim  for  Calls — ^Validity 
of  Agreement.] — In  order  to  proceed  for  calls 
under  9  Geo.  4,  c  77,  against  parties  who  have 
agreed  to  subscribe  money  for  the  making  or  re- 
pairing a  highway,  the  agreement  must  be  in 
writing,  and  must  be  substantially  the  same  as 
the  form  given  in  the  schedule  of  3  Geo.  4,  c.  126. 
Meiah  v.  Clinton,3  P.  &  D.  211  ;  11  A.  &  E.  418. 

The  3  Geo.  4,  c.  126,  s.  82,  is  only  repealed  by 
9  Geo.  4,  c.  77,  ss.  6,  7,  as  to  so  much  as  relates 
to  the  payment  and  recovery  of  the  sum  sub- 
scribed for  the  making  of  a  turnpike  road.    lb, 

Evidenoe  of  being  a  Tmstee.] — By  3  Geo.  4, 
c.  126,  8.  134,  where  any  action  shall  be  brought 
by  or  against  any  trustee  of  a  road,  evidence 
of  the  trustee  having  acted  as  such,  together 
with  the  act  of  parliament  by  whidi  he 
was  appointed,  or  the  order,  or  a  copy  of 
the  order  for  his  appointment  or  election,  in 
caae  he  was  appointed  or  elected  by  the  trustees, 
shall  be  sufficient  proof  of  his  being  a  trustee  : — 
Held,  that  the  woids,  *'  in  case  he  was  appointed 
or  elected  by  the  trustees,"  applied  to  cases 
where  there  was  an  appointment  or  election  de 
facto  by  the  trustees,  in  contradistinction  to  an 
appointment  by  the  road  act ;  and,  therefore, 
proof  of  a  party  having  acted  as  trustee,  and  of 
an  order  made  by  the  trustees  for  his  appoint- 
ment or  election,  was  sufficient,  even  under  a 
local  act,  whereby  the  appointment  of  new 
trustees,  on  death  or  removal,  was  required  to  be 
under  the  hands  and  seals  of  five  of  the  old 
trustees,  and  although  it  was  shewn  that  the  order 
for  such  appointment  was  not  so  made.  Doe  d 
Doggaley  v.  Hares,  4  B.  &  Ad.  435  ;  1  N.  &  M.  237] 

Aotion  against  Trustees — Liability  for  NegU- 
genee.] — The  trustees  appointed  under  a  public 
road  act  are  not  responsible  for  an  injury 
occasioned  by  the  negligence  of  the  men  em- 
ployed in  making  or  repairing  the  road.  Dnjiean 
V.  Findlater,  6  C.  &  F.  894 ;  1  Rob.  911. 


The  funds  raised  by  such  act  cannot  be  chaiged 
with  compensation  for  such  an  injury,  the  per- 
sons employed  on  the  road  being  in  the  situation 
of  servants  to  the  trustees.    lb. 

The  trustees  of  a  turnpike  road  converted  an 
open  ditch,  which  used  to  carry  off  the  water 
from  the  road,  into  a  covered  drain,  placing 
catchpits,  with  gratings  thereon,  to  enable  the 
water  to  enter  the  drain.  Owing  to  the  in- 
sufficiency of  such  g^tingB  and  catchpits, 
the  water,  in  very  wet  seasons,  instead  of 
running  down  the  ditch  as  it  formerly  did 
before  the  alterations  by  the  trustees,  overflowed 
the  road  and  made  its  way  into  the  adjoining 
land  and  injured  a  colliery : — Held,  that  the 
trustees  were  liable  for  such  injury,  if  they  were 
guilty  of  negligence  in  respect  of  such  gratings 
and  catchpits.  Whifehouse  v.  Fellotoe*,  10  C.  B., 
N.  S.  765  ;  30  L.  J.,  C.  P.  306  ;  4  L.  T.  177  ; 
9  W.  R.  557. 

Held,  also,  that  a  fresh  damage  to  the  owner's 
colliery,  occasioned  by  the  ^trustees  continuing 
such  insufficient  gratings  and  catchpits,  was  a 
distinct  cause  of  action.    lb. 


Time  for  bringing  Aetion.] — Therefore, 


an  action  brought  in  respect  of  it  within  three 
months  from  the  time  of  such  fresh  damage, 
although  more  than  three  months  from  the  first 
damage,  was  not  defeated  by  3  Geo.  4,  c.  126,  a. 
147,  which  limits  the  action  against  such  trustees 
to  *'  three  months  after  the  &ct  committed."  Ib» 

3.  Repair  of  Roads. 

Kandamos  to  Compel.] — A  mandamus  does 
not  lie  to  compel  the  repair  of  a  turnpike  road. 
Reg.  v,  Oxford  and  Witney  Roads  {Tnuteei),  4 
P.  &  D.  154  ;  12  A.  &  E.  427. 

Liability  of  Treasnrer  or  Surveyor.] — ^When  a 
turnpike  road  is  out  of  repair,  the  proper  person 
to  be  summoned  and  proceeded  against,  in  the 
first  instance  before  justices  at  special  sessions, 
under  5  &  6  Will.  4,  c.  50,  s.  94,  is  the  treasurer 
or  surveyor,  or  other  officer  of  the  turnpike  road. 
Gorton  (^Surreyors),  In  re,  25  L.  J,,  M.  C.  70 ; 
S,  a,  nom.  Reg.  v.  Trafford,  5  El.  k  BL  967  ;  2 
Jur.,  N.  8.  399. 

Jnrisdietion  to  Snmmon.] — ^A  single  jus- 


tice ha  no  authority,  under  5  &  6  Will.  4,  c.  60» 
s.  94,  to  summon  the  surveyor  of  tampike  roads 
for  non-repair.  George  v.  Chambers,  11  M.  &  W. 
149;  2  D.,  N.  8.  783 ;  12  L.  J.,  M.  C.  94  ;  7  Jur. 
836 ;  S.  a,  Reg.  v.  St.  Albant  (JvMiees),  1 
C.  L.  R.  536  ;  22  L.  J.,  M.  0. 142  ;  17  Jur.  581. 

Liability  of  Tmstees.] — If  trustees  under  a  road 
act  turn  a  road  through  an  inclosure,  and  make 
the  fences  at  their  own  expense,  and  repair  them 
for  several  years,  they  cannot  be  compelled  to 
continue  such  repairs  unless  there  is  a  special 
provision  in  the  act  to  that  effect.  Rex  t. 
Lla^illo  (Commissionert),  2  T.  R.  232. 

Where  the  trustees  of  a  turnpike  road  have 
formed  a  new  road  through  private  grounds,  but 
have  neglected  to  make  proper  fences,  as  re- 
quired by  4  Geo.  4,  c.  95,  s.  66,  the  want  of  the 
necessary  funds  for  that  purpose  is  not  a  suffi- 
cient answer  to  a  mandamus  commanding  them 
to  make  the  fences.  Reg.  v.  Litton  R4>ad$ 
1  iTnisteeti),  1  G.  &  D.  428  ;  1  Q.  B.  860. 
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Cleanaing  of  Ditolies   and  Ihraini.]  — 

Under  3  Geo.  4,  c.  126,  s.  113,  the  obligation  to 
make,  sconr,  cleanse  and  keep  open  the  ditches, 
drains  and  watercourses  for  keeping  turnpike 
roads  dry,  and  conveying  the  water  from  them, 
is  on  the  trustees,  and  not  on  the  occupiers  of 
adjoining  lands.  Merimlc  v.  Exeter  TurnpiJte 
Road  (^TruHeag),  3  L.  R.,  Q.  B.  149  ;  37  L.  J.,  M.  C. 
40  ;  18  L.  T.  83  ;  16  W.  R.  702  ;  9  B.  &  S.  70. 

Agreement  for^Liability  of  Sncoessors.] 

— The  respective  trustees  of  two  different  turn- 
pike roads,  agreed,  that  the  main  street  of  a 
borough  through  which  street  the  two  roads 
passed,  and  which  had  been  treated  as  common 
to  the  two  trusts,  should  in  future  be  repaired 
by  one  trust  alone,  and  that  the  other  trust 
should  contribute,  annually,  a  certain  sum 
towards  those  repairs,  as  long  as  the  said  portion 
of  road  should  remain  common  to  both  trusts, 
and  be  repaired  as  aforesaid.  In  an  action  by 
the  repairing  trustees  to  recover  from  the  con- 
tributing trustees  their  share  due  under  the 
agreement  in  respect  of  the  repairs :  —  Held, 
that  the  trustees  had  power  to  make  such  an 
agreement,  under  4  Geo.  4,  c.  96,  s.  78 ;  and  that 
the  succeeding  trustees  were  bound  by  the  agree- 
ment until  it  was  determined  by  notice  from 
either  side.  Swinburne  v.  RoMnstm,  1  El.  k  El. 
80  ;   28  L.  J.,  Q.  B.  4  ;   5  Jur.,  N.  S.  462. 


Effect  of  Local  Act.]— A  local  act  for 


repairing  a  road  under  the  trust  of  the  con- 
tributing trustees,  passed  after  the  making  of 
the  agreement,  provided  that  it  should  not  be 
lawfid  for  the  trustees  to  apply  the  tolls  or 
moneys  coming  to  their  hands  under  the  act 
"  in  repairing  or  amending  any  part  of  the  turn- 
pike roads  in  any  town  or  place  which  is  or 
shall  be  paved  or  repaired  by  any  commissioners 
or  trustees  for  executing  any  local  act  of  parlia- 
ment :  "—Held,  that  the  fact  that  the  borough 
had  been  brought  within  the  provisions  of  the  11 
&  12  Vict.  c.  63,  Public  Health  Act,  did  not  render 
the  agreement  void  under  the  local  act.    lb. 

Liability  of  Parish  —  Tolls  an  Anziliary 
Fnnd.] — "'WTiere  a  turnpike  act,  after  empower- 
ing the  trustees  under  it  to  take  tolls,  directed 
that  the  roads  should  from  time  to  time  be  re- 

r'red  by  the  trustees  out  of  the  money  arising 
^  virtue  of  the  act : — Held,  that  this  only 
made  the  tolls  an  auxiliary  fund  in  the  hands  of 
the  trustees,  and  that  the  inhabitants  of  the 
township  where  the  road  was  situate,  who  by 
prescription  were  bound  to  repair  all  roads  with- 
in it,  were  nevertheless  liable  to  be  indicted  for 
non-repair  of  the  road.  Rex  v.  Netherthong,  2 
B.  &  A.  179. 

Held,  also,  that  such  inhabitants  might,  after 
conviction,  apply  by  motion  for  relief  against 
the  trustees  under  13  Geo.  3,  c.  84,  s.  33.    lb. 

If  a  turnpike  road  is  out  of  repair,  the  inhabit- 
ants are  liable  to  be  indicted,  although  the  tolls 
are  appropriated  by  act  of  parliament  to  the  re- 
pairs thereof.  In  such  case  they  must  seek 
relief  from  the  trustees  under  3  Geo.  4,  c.  126. 
JRefj,  V.   Preston,  2  Lewin,  C.  C.  193. 

The  4  Cteo.  4,  c.  95,  s.  68,  which  recites,  that 
doubts  have  arisen  whether  any  body  politic  or 
corporate,  or  any  particular  pe^^son  or  persons 
liable  to  repair,  by  tenure  or  otherwise,  any  old 
turnpike  road,  ought  to  repair  any  n.ew  road  set 


out  in  lieu  of  the  old  road,  and  then  enacts,  that 
every  body  politic  or  corporate,  and  person  or 
persons  liable  to  repair  any  old  turnpike  road, 
shall  be  liable  to  repair  any  new  road  set  out  in 
lieu  thereof,  includes  parishes.  Reg.  v.  Barton^ 
3  P.  &  D.  190  ;  11  A.  &  E.  343. 

Obtaining  Materials  for — <*  Inclosed  Lands.'*] 
— The  words  "inclosed  lands,"  in  3  Geo.  4,  c.  126, 
ss.  97  and  98,  meant  lands  which  were  actually  in- 
closed and  surrounded  with  fences  ;  and,  there- 
fore, where  (before  4  &  5  Vict.  c.  51)  lands  on 
downs  were  not  fenced  off,  although  private 
property,  a  surveyor  might  take  materials  for 
the  repairs  of  a  turnpike  road,  without  the  order 
of  the  justices  mentioned  in  s.  98.  But  it  was 
otherwise  where  the  land  was  surrounded  by  a 
fence,  though  out  of  repair.  Tapsell  v.  Cross^ 
*^,  7  M.  &  W.  441. 

Oardens.] — Where  there  was  a  power  for 

trustees  of  a  turnpike  road  to  dig  for  gravel, 
except  in  gardens : — Held,  that  the  exception 
extended  to  fields  planted  with  garden  stuff. 
Hv^hes  V.  Brand,  Amb.  105. 


Order  of  SeBsiont— Validity  ol] — An 


order  of  sessions  for  digging  materials  in  private 
soil,  by  virtue  of  29  Geo.  2,  c.  67,  quashed,  be- 
cause it  shewed  no  notice  to  the  occupier,  nor 
what  kind  of  material  for  repair  was  wanted, 
nor  in  what  fields  it  was  intended  to  search,  and 
did  not  award  a  satisfaction  to  the  owner  and 
occupier.  Rex  v.  Manning,  1  Burr.  377  ;  2  Ld. 
Ken.  561. 

Expenses  of.]— iSp^  infra,  cols.  759  and  761. 


4.  Tolls. 

a.  Toll  Bam  and  Houaes. 

Power  to  Breot.J— The  9  Geo.  4,  c.  77,  s.  5, 
authorizes  turnpike  trustees  to  build  toll-houses, 
and  inclose  garaens  for  them  on  the  sides  of  the 
turnpike  roads : — Held,  that  this  power  is  limited 
to  the  incJosure  of  land  on  the  side  of  the  road 
over  which  the  public  has  an  easement  for 
passage,  and  does  not  extend  to  land  adjacent  to 
the  road  over  which  the  public  has  no  ease- 
ment, though  the  land  is  uninclosed.  Beckett 
V.  Uptm,  6  El.  &  Bl.  629 ;  25  L.  J.,  Q.  B.  70 ; 

1  Jur.,  N.  S.  1136. 

Within  what  IHstance.] — By  a  turnpike 

act,  the  trustees  were  authorized  to  erect  toll- 
bars,  but  not  within  three  miles  of  B. : — Held, 
that  the  distance  from  B.  must  be  measured 
on  the  straight  line  on  the  horizontal  plane  ;  the 
cireumstance  that  the  act  was  a  turnpike  act 
not  being  sufficient  to  indicate  an  intention  that 
it  should  be  measured  along  the  road.  Jetoel  v. 
Stend,  6  El.  &  Bl.  350 ;  25  L.  J.,  Q.  B.  294  ; 

2  Jur.,  N.  S.  783. 


Under  a  Local  Act — Gonstniction.J — By 


a  local  act,  which  was  to  continue  in  force  for 
thirty-one  years,  it  was  enacted,  that  it  shall  not 
be  lawful  for  the  trustees  of  the  turnpike-roads 
to  continue  or  erect  any  turnpike  or  toll-gate 
across  the  roads,  in  the  towns  of  T.  and  W.,  or 
in  any  other  town  through  or  into  which  the 
I  roads  might  pass  or  be  made  in  pursuance  of 
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the  act,  within  the  thirty-one  years  : — Held,  that 
the  act  was  prospective,  so  as  to  prohibit  as  well 
the  continuance  of  any  tunipike-gate  in  the 
town  of  T.,  as  it  mif^ht  be  at  any  time  daring 
the  thirty-one  years  for  which  the  act  was  to  be 
in  force,  as  the  erection  of  one  in  the  town,  as  it 
was  when  the  act  passed.  Heg.  v.  Cottle,  16 
Q.  B.  412  ;  20  L.  J.,  M.  C.  162  ;  15  Jur.  721. 

Within  a  Town— Bight  to  Domand  ToUi — 
Jnxiidiction  of  Magittratos.] — A  turnpike  act, 
passed  in  1815,  forbade  the  demanding  or  taking 
toll  from  any  of  the  inhabitants  of  S.  at  any 
toll-gate  "  to  be  erected  in  the  said  town."  In 
1838  a  toll-gate,  which  had  stood  in  the  town 
since  1815,  was  moved  (abont  1,200  yards)  to  a 
site  outside  the  town.  For  several  years  there 
was  no  house  between  the  new  site  of  the  gate 
and  the  town,  but  subsequently  several  houses 
were  built  on  both  sides  of  the  road,  though  not 
forming  a  continuous  street.  Between  1838  and 
1878,  no  toll  was  demanded  from  any  inhabitant 
of  S.,  but  in  the  latter  year  A.,  an  inhabitant  of 
the  town,  was  called  upon  to  pay  toll  on  driving 
through  the  gate.  He  then  summoned  the  toll- 
collector  for  unlawfully  demanding  toll.  The 
magistrates  found  as  a  fact  that  the  toll-gate 
did  not,  either  when  erected  or  at  the  date  of 
the  complaint,  stand  within  the  town,  and  they 
dismissed  the  summons : — Held,  (1)  that  the 
question  whether  the  toll-gate  was  within  the 
town  was  a  question  of  fact  for  the  magistrates, 
and  the  court  could  not  go  behind  their  finding  ; 
(2^  that  the  finding  was  right  in  point  of  fact ; 
and  (3)  that  the  omission  to  demand  toll  for 
forty  years  gave  the  public  no  right  to  exemp- 
tion.   Deards  v.  Ooldtmiith,  40  L.  T.  328. 

IToar  a  Bridgo — Bnles  for.] — By  a  local  act  a 
person  was  empowered  to  make  a  bridge  over 
a  river,  and  to  set  up  gates  and  take  tolls  upon 
or  near  to  the  bridge,  or  at  or  upon  any  of  its 
approaches  or  communications  belonging  to  him, 
and  from  time  to  time  to  remove  such  gates 
to  any  part  of  the  bridge  or  approaches.  He 
moved  a  toll-gate  from  near  the  bridge  to  a 
point  in  a  private  road  (which  was  his  property, 
and  let  to  the  bridge)  half  a  mile  distant  from 
the  bridge  : — Held,  that,  as  the  toll  to  be  taken 
was  pontage  and  not  toll  traverse,  the  gate 
must  be  so  approximate  to  the  bridge  that  the 
gate-keeper  could  see  if  a  person  passing  through 
it  was  really  going  over  the  bridge,  and  that 
therefore  toll  could  not  be  legally  payable  at 
the  gate  half  a  mile  from  the  bridge.  Royal  v. 
Yarley,  20  W.  R.  903. 

Compelling  Trnitoot  to  Pull  Down.] — A  toll- 
house erected  by  turnpike  trustees  on  a  highway 
was  for  some  years  used  for  the  collection  of 
tolls.  The  toll-bar  attached  to  the  house  was 
then  taken  down,  and  for  twelve  years  subse- 
quently no  toll  had  been  collected  at  the  house, 
which  had  been  in  the  occupation  of  a  man 
employed  by  the  road  surveyors  for  the  repair  of 
the  road.  It  was  stated  by  the  trustees  that 
they  might  at  some  future  period  again  require 
to  use  the  house  on  the  collection  of  tolls : — 
Held,  that  the  owner  of  the  land  adjoining  was 
entitled  to  a  mandamus  to  compel  the  trustees 
to  pull  down  the  toll-house  and  remove  the 
materials,  for  it  must  be  taken  to  have  become 
useless  and  no  longer  required  for  the  purposes 


of  the  road  within  the  meaning  of  4  Geo.  4,  c.  95, 
s.  67.  Jleg.  v.  Oremlaw  Jtoad  (^Trnsteet),  4  Q.  B, 
D.  447  ;  48  L.  J.,  Q.  B.  409  ;  40  L.  T.  555. 


Sale  of  Toll-Honies  by  Tmstooi.] — A  person 
was  indicted  for  obstructing  a  highway,  having 
purchased  and  kept  standing  a  toll-house,  not 
required  for  the  purposes  of  the  road,  from  the 
trustees  of  the  turnpike,  under  29  k  30  Vict, 
c.  105,  s.  2.  This  toll-house  was  situated  in  the 
middle  of  a  wide  part  of  the  road  at  the  junction 
with  another  roaid.  The  addition  of  the  site 
would  have  been  a  slight  improvement  to  the 
road  for  the  purpose  of  persons  driving  a  par- 
ticular way,  but  it  would  have  been  of  no  mate- 
rial benefit  or  advantage  for  the  chief  part  of 
the  traffic  ;  and  the  price  paid  for  the  house  was 
120Z:— :Held,  that  assuming  the  court  to  have 
jurisdiction  to  review  the  propriety  of  the  sale, 
the  trustees  must  have  a  practical  discretion 
under  the  29  &  30  Vict.  c.  105,  s.  2 ;  and  that, 
the  price  of  the  house  being  far  beyond  the 
value  of  the  improvement,  the  trustees  were 
justified  in  selling  the  house  instead  of  adding 
the  site  to  the  road.  i?/y.  v.  Fox.  35  L.  T. 
249. 

b.  Nature  and  Amount  of  Tolls, 
i.   On  wJtut  Payable. 

Oonerally.]— .Toll  is  not  payable  for  passengers' 
luggage  in  an  omnibus,  or  for  a  sheep  and  lamb 
in  a  Ixisket  on  the  omnibus,  or  for  a  man  riding 
a  horse,  lihder  an  act  imposing  toll  separately  on 
carriages,  on  portmanteaus,  trunks,  &c.,  on  pas- 
sengers and  travellers,  or  sheep,  Iambs,  &c,  and 
on  horses  ridden  or  not  ridden.  Port^month 
Floating  Bridge  Company  v.  ^lanee,  6  M.  &,  G. 
222 ;  6  Scott,  N.  R.  823. 

Taxed  Cart.] — A  local  act  provided  that  upon 
a  turnpike  roaid  certain  tolls  should  be  charge- 
able "for  every  horse  or  other  beast  drawing 
any  other  chaise,  chair  or  caleche,  or  any  taxed 
cart,  a  sum  not  exceeding  3<f.  :** — Held,  that  a 
cart  upon  which  a  tax  had  been  imposed  and 
paid  in  the  previous  year  was  within  the  enact- 
ment, and  that  no  larger  toll  than  3^.  could  be 
chai^ged  for  passing  through  the  toll-gate.  Purdy 
V.  SmHh,  1  El.  &  El.  511 ;  28  L.  J.,  M.  C.  loO ;  .5 
Jur.,  N.  S.  912. 

By  a  local  act  of  1852  the  trustees  of  a  turn- 
pike road  were  empowered  to  take  a  certain  toll 
"  for  every  horse  or  other  beast  drawing  any  car 
or  chair  or  other  such  like  carriage  with  double 
seats  (except  a  dog  cart),  or  any  phaeton,  cara- 
van, or  taxed  cart,  or  any  four-wheeled  light 
carriage,  if  drawn  by  one  horse  or  other  beast 
only:" — Held,  that  the  words  "taxed  cart" 
mean  such  a  cart  as  comes  within  the  desig- 
nation of  taxed  cart  in  43  Geo.  3,  c.  161,  and  do 
not  apply  to  any  cart,  simply  because  it  is  a  cart 
in  respect  of  which  a  tax  is  paid.  WUliarn*  v. 
Lear,  7  L.  R.,  Q.  B.  286  ;  41  L.  J.,  M.  C.  76  ;  25 
L.  T.  906. 

Looomotive  Steam  Ploughi.] — ^A  steam  engine, 
which,  in  being  taken  along  a  turnpike  road  for 
the  purpose  of  working  a  plough  for  hire,  and  on 
its  way  to  take  up  a  plough  to  be  driven  on  a 
farm  not  occupied  by  the  owner  of  the  engine, 
having  on  it  tfie  necessary  plough  gear,  passes 
through  a  turnpike  gate  more  than  three  miles 
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distant  from  where  the  plough  was,  is  liable  to 
toll  under  24  &  25  Vict.  c.  7,  s.  1,  and  is  not 
within  the  exemption  arising  &om  24  &  25  Vict. 
c.  70,  s.  12,  and  3  Gheo.  4,  c.  126,  s.  32,  inasmach 
as  it  is  not  a  horse  or  a  carriage  conveying  a 
plough,  or  a  plough  itself.  Skinner  v.  VUger,  9 
L.  B.,  Q.  B.  199 ;  43  L.  J.,  M.  C.  49. 

Bieyele.]  — A  local  turnpike  act,  3  Will.  4, 
c  4,  imposed  the  following  toUs: — For  every 
horse,  mule,  or  other  beast  drawing  any  coach, 
sociable,  chariot,  berlin,  landau,  vis-i-vis,  phaeton, 
curricle,  &c.,  M.  For  every  carriage  of  what- 
ever description,  and  for  whatever  purpose, 
which  shall  be  drawn  or  impelled,  or  set  or 
kept  in. motion  by  steam  or  other  power  or 
agency,  than  being  drawn  by  any  horse  or 
horses,  or  other  beast  or  bea^  of  draught, 
5«. : — Held,  that  a  bicycle  was  not  a  carriage 
liable  to  toll  under  the  act.  Williams  v.  ^llts^ 
5  Q.  B.  D.  175  ;  49  L.  J.,  M.  C.  47 ;  42  L.  T.  249  ; 
28  W.  B.  416  ;  44  J.  P.  394. 

According  to  Site  of  Wheels.] — ^Amount  of  tolls 
payable  on  breadth  of  fellies  of  wheels.  Beer- 
ting  V.  Terry,  6  L,  T.  186. 

A  turnpike  act  of  1861  comprised  within  the 
trusts  eignteen  several  roads.  It  empowered  the 
trustees  to  demand  and  take  *'  at  the  several  and 
ifespective  toll-gates  which  shall  be  upon  or  on 
the  sides  of  the  roads,  such  toUs  as  the  trustees 
shall  direct,  not  exceeding  for  every  horse  draw- 
ing any  cart,  waggon,  &c.,  with  wheels  of  a  less 
breadth  than  four  and  a  half  inches,  6d."  and 
**  for  every  horse  or  mule,  laden  or  unladen,  and 
not  drawing,  Hd. :  ** — Held,  that  the  local  act 
specifically  providing  for  progressive  charges 
in  respect  of  the  diminished  breadth  of  waggon 
wheels,  virtually  repeals  3  Geo.  4,  c.  126,  s.  7, 
and,  consequently,  that  the  toll  was  limited  to 
the  sums  mentioned  in  the  local  act.  '  James  v. 
IHekenson,  14  G.  B.,  N.  S.  416. 

The  additional  toll  to  be  paid  by  waggons 
which  are  overweight  must  be  according  to  the 
progressive  proportions  named  in  12  Geo.  3,  c.  82, 
8.  2 ;  not  a  gross  charge  at  the  highest  addi- 
tional toll  incurred  upon  the  gross  overweight. 
Chamberlain  v.  Zonghursty  Cowp.  365. 

Where  a  turnpike  act  imposed  a  toll  of  Is,  6d. 
on  every  four-wheeled  waggon  with  wheels  of  a 
less  breadtJi  than  six  inches,  and  drawn  by  four 
horses ;  Is.  on  every  such  waggon  drawn  by  three 
horses  ;  9d.  by  two ;  and  4(2.  by  one ;  and  so  in 
like  proportion  on  waggons  with  two  wheels 
drawn  by  four,  three,  two,  or  one  horse  or 
horses: — Held,  that  only  those  respective  sums 
could  be  demanded  for  toll,  and  that  the  13  Geo. 
3,  c.  84,  s.  23,  by  which  one-half  more  than  the 
toUs  payable  for  wageons  with  wheels  of  a  less 
breadth  than  six  inches  might  be  taken,  was 
virtually  repealed  by  the  other  act.  Ridge  v. 
Garliei,  2  Moore,  481. 

By  a  local  act,  a  scale  of  tolls  was  prescribed, 
by  which  a  toll  of  4i<2.  was  imposed  for  each 
horse  drawing  any  waggon  drawn  by  four  horses, 
whether  the  fellies  of  the  wheels  were  of  the 
breadth  of  six  inches  and  upwards,  or  less.  The 
trustees  under  this  act  had,  previously  to  the 
passing  of  the  3  Geo.  4,  c.  126,  taken  and  col- 
lected the  additionflJ  toll  directed  to  be  taken  by 
13  Geo.  3,  a  84 : — ^Held,  that  such  increased  toll 
(6}<2.)  was  properly  demanded ;  the  case  not 
~  'ling  within  the  exemption  contained  in  4  Geo. 
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4,  c.  96,  ss.  5,  6.     PicJtford  v.  BaviSy  4  M .  & 
Scott,  683  ;  1  Bing.  N.  C.  141. 

Where  a  turnpike  act  authorized  the  trustees 
to  take  at  each  and  every  toll-bar  on  the  whole 
line  of  road  a  certain  scale  of  tolls;  and  by 
another  section  they  were  authorized  at  a  meet- 
ing, upon  notice  thereof  to  be  affixed  on  all  the 
gates,  to  reduce  or  advance  all  or  any  of  the 
tolls  granted  by  the  act : — Held,  that  the  trus* 
tees  had  no  authority  to  reduce  or  advance  the 
tolls  at  some  gates  and  not  at  others.  Rem  v. 
Bury  and  Stratton  Roads,  6  D.  &  B.  369 ;  4  B. 
&  C.  361. 

ii.  Exemptions, 

The  Sovereign.] — ^A  carriage  and  horses  be- 
longing to  the  Queen,  driven  bv  her  coachman, 
and  used  by  a  member  of  her  household,  or  his 
family,  with  the  Queen's  permission,  though  not 
upon  her  service,  are  exempt  from  turnpike  tolls. 
Westover  v.  Perkins,  2  El.  &  EL  57  ;  28  L.  J., 
M.  C.  227 ;  5  Jur.,  N.  S.  1352. 

Commissariat  Stores.] — The  exemption  from 
toll  in  3  Geo.  4,  c.  126,  s.  32,  in  favour  of  carts 
conveying  stores  for  the  use  of  her  Majesty*8 
forces,  applies,  although  the  cart  conveying  such 
stores  is  the  cart  of  a  common  carrier  hijrad  for 
that  purpose  by  the  contractor  for  such  stores,  and 
although  the  contract  contains  a  power  to  the 
officer  in  command  at  the  depdt  to  which  they 
are  being  conveyed  of  rejectmg  ^em,  if  they 
should  not  be  of  a  certain  quality.  London  and 
South'  Western  Railway  Company  v.  Reeves,  1 
L.  B.,  C.  P.  580  ;  35  L.  J.,  M.  C.  239;  12  Jur.,  N. 

5.  786;  14 L.  T.662  ;  14W.B.  967;  1  H.&  B.845. 
By  3  Geo.  4,  c.  126,  s.  32,  any  waggon  convey- 
ing commissariat  stores  for  the  use  of  her 
Majesty's  forces  is  exempt  from  tolL  A  con- 
tractor for  the  supply  of  forage  for  the  use  of  her 
Majesty's  forces  at  A.  was  b:>und  by  his  agree- 
ment to  keep  at  A.  a  supply  of  forage  sufficient 
for  at  least  fourteen  oays'  consumption.  The 
deputy  commissary-general  had  a  right  to  inspect 
the  forage  at  the  store,  and  reject  all  that  was  of 
inferior  quality.  A  waggon  belonging  to  the 
contractor  was  conveying  forage  to  the  store  at 
A.,  bon&  fide  intended  to  be  there  delivered  in 
performance  of  the  agreement,  and  for  the  use  of 
her  Majesty's  forces : — Held,  that  the  waggon 
was  exempt  from  toll.  Toomer  v.  Reeves,  3  L.  B., 
0.  P.  62  ;  37  L.  J.,  M.  C.  49  ;  18  L.  T.  123  ;  16 
W.  ^  896. 

Offlceri  and  Soldiers  on  ]>aty.]— By  27  k  28 
Vict.  c.  3  (Mutiny  Act,  1864),  s.  72,  her  Majesty's 
officers  and  soldiers  on  du^  are  exempt  fiom 
payment  of  any  duties  and  tolls  in  passing 
along  or  over  any  turnpike  or  other  roads  or 
bridges : — ^Held,  that  this  exemption  did  not 
apply  to  a  floating  bridge  propelled  from  one 
side  of  a  river  to  ^e  other  l^  steam  power,  and 
kept  in  its  course  by  parallel  chains  laid  across 
the  bed  of  the  river.  Ward  v.  6h'ay,  6  B.  ft  S. 
345 ;  34  L.  J.,  M.  0. 164  ;  12  L.  T.  305  ;  B.  W. 
B.  663. 

Volunteors.] — ^A  captain  of  volunteer  infiintry 
dressed  in  his  uniform,  and  having  his  arms  and 
accoutrements,  according  to  t^e  regulations  of 
his  corps,  passing  through  a  turnpike  gate  in  a 
carriage  hired  for  the  purpose  of  returning  from 
drill,  IS  exempt  from  toll  by  3  Geo.  4,  c.  126,  s. 
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32..  Stephanson  y.  Taylor^  1  6.  &  S.  95  ;  SOL.  J., 
M.  C.  146 ;  7  Jur.,  N.  S.  602  ;  4  L.  T.  243  ;  9  W. 
B.  600. 

An  omnibuB  hired  b j  yolanteers  especially  to 
cany  them  to  a  place  of  exercise  is  exempt  firom 
toll  by  3  Geo.  4,  c.  126,  s.  32,  though  some  of 
them  are  m>t  in  uniform,  or  though  a  person  not 
a  Tolnnteer  is  allowed  to  sit  in  it,  not  paying  for 
his  seat.    Ih. 

Volunteers  in  unif  orm/going  to  attend  a  Tolun- 
tary  rifle  match,  at  a  didy  appointed  place  of 
rifle  practice,  but  open  to  all  the  world,  were  not 
entitled  to  exemption  from  toll,  under  24  &  25 
Vict.  c.  126.  Teather  t.  Turner,  7  L.  T.  786  ;  11 
W.  E.  426. 

The  exemption  of  Yolunteers  from  toll  con- 
tained in  26  &  27  Vict.  c.  65,  s.  46,  does  not 
extend  to  members  of  the  yeomanry  cayalir,  and 
therefore  such  members  are  not  exempt  if  they 
drive  instead  of  ride  to  the  place  of  meeting  of 
their  corps.  Humphrey  y,  Bethel,  1  L.  R.,  C. 
P.  215  ;  36  L.  J.,  M.  C.  150 ;  12  Jur.,  N.  S.  212  ; 
13  L.  T.  797  ;  14  W.  R.  467  ;  1  H.  &  R.  221. 

ClngjmeiL.]— By  3  Geo.  4,  c.  126,  s.  32,  no  toll 
shall  be  taken  from  any  rector,  vicar  or  curate 
going  to  or  returning  from  visiting  any  sick 
pari^oner  or  on  other  his  parochial  duty  within 
his  parish : — Held,  that  a  clergyman  acting  as 
curate  of  a  parish  with  the  permission  of  the 
bishop,  though  without  his  licence,  was  within 
the  exemption,  and  that  the  exemption  extended 
to  a  turnpike  not  in  the  parish  to  which  he  was 
going  on  parochial  duty.  Temple  v.  XHcHfuan, 
1  EL  &  BL  34  ;  28  L.  J.,  M.  0. 10  ;  6  Jur..  N.  S. 
363. 

The  curate  of  a  parish  was  engaged  by  the 
rector  of  a  neighbouring  parish  to  ducharge  his 
clerical  duties  during  ms  temporary  absence 
from  illness.  There  was  no  licence  from  the 
bishop  or  other  authority  by  which  the  curate 
was  empowered  to  perform  the  duties.  He  rode 
through  a  turnpike-gate  on  his  way  to  the  parish 
church  to  perform  the  ceremony  of  marriage  : — 
Held,  that  he  was  not  entitled  to  the  exemption 
from  toll  given  by  3  Geo.  4,  c.  126,  s.  32,  to  the 
curate  of  a  parish  on  parochial  duty  within  his 
parish.  BruruhUl  v.  Watson,  3  L.  R.,  Q.  B.  418  ; 
37  L.  J.,  M.  C.  103 ;  18  L.  T.  432 ;  16  W.  R. 
1009. 

A  clergyman  driving  out  to  visit  a  sick  pa- 
rishioner is  exempted  from  paying  toll  in  respect 
of  his  carriage  and  horse,  although  accompanied 
by  his  wife  and  family.  Layard  v..  Overy,  3 
L.  R.,  Q.  B.  415 ;  37  L.  J.,  M.  C.  1,48  :  18  L.  T. 
123  ;  16  W.  R.  896. 

Kinister  of  Primitiye  Xethodisti.]— A  minis- 
ter of  the  Primitive  Methodists  had  assigned  to 
him,  by  persons  having  authority  amongst  the 
Primitive  Methodists,  the  Sunday  and  other  ser- 
vices in  a  district  comprising  thirteen  parishes, 
of  which  the  parish  of  F.  was  one.  The  days 
on  which  and  the  places  at  which  he  was  to 
attend  were  flxed  at  regular  quarterly  meet- 
In^fs  of  the  Primitive  Methodists,  and  were 
prmted  on  a  "plan."  The  minister,  according 
to  this  plan,  had  to  preach  at  F.  on  three  Sun- 
days in  one  quarter  of  a  year,  and  on  the  other 
Sundays  during  the  quarter  at  some  of  the  other 
parishes  in  his  district : — Held,  that  in  going  to 
F.  on  the  Sundays  indicated  in  the  plan  to  con- 
duct the  services  there,  the  minister  was  going 
to  "  his  usual  place  of  religions  worship,"  within 


!  3  Geo.  4,  c.  126,  s.  32,  and  was  therefore  exempt 
from  liability  to  pay  tolls.  Smith  v.  Barnett,  & 
L.  R.,  Q.  B.  34  ;  40  L.  J.,  M.  C.  15  ;  23  L.  T.  746. 

Pertoni  attending  Plaeet  of  Worship — **  Pa-w 
roehiaL"]r-A  turnpike  act  exempted  peraona 
from  toll  "  in  going  to  and  returning  from 
their  proper  parochial  church,  chapel  or  other 
place  of  religious  worship  on"  Sundays:" — 
Held,  that  the  word  **  parochial "  extended  over 
the  whole  clause  ;  and,  therefore,  that  a  dissenter 
was  not  within  the  exemption  in  going  to  and 
returning  from  his  proper  place  of  religious 
woiship,  situate  out  of  tne  parish  in  whidh  he 
resided.    Leuns  v.  Mammanaj  2  B.  &  A.  206. 

Police  Conitablet.] — ^The  exemption  from  toll, 
granted  by  3  &  4  Vict.  c.  88,  s.  1,  to  police  con- 
stables passing  with  horses  along  any  tumpikcL 
road  or  bridge,  extends  to  a  road  or  bridge  made 
and  erected  by  a  company  under  an  act  of  par- 
liament. Longland  v.  Andrevoi,  3  H.  &  C.  564  ; 
34  L.  J.,  Ex.  90;  11  Jur.,  N.  S.  412 ;  12  L.  T. 
233  ;  13  W.  R.  784. 

Soafuing  Persons.] — By  a  local  act,  passed  in 
1834,  the  company  or  proprietors  of  the  South- 
ampton and  Itchen  Floating  Bridge  and  Roads 
was  incorporated,  and  tolls  were  payable  for 
passing  over  such  bridge,  there  being  an  exemp-» 
lion  from  toll  in  favour  of  any  fisherman  or  sea- 
faring person  being  an  inhabitant  of  the  parish 
of  St.  Mary  Extra.  By  a  section  in  a  subsequent 
act  it  is  enacted  that  the  words  *'  fishermen,  sea- 
faring men,  and  seafaring  persons  "  in  the  recited 
acts,  or  any  of  them,  shall  not  be  deemed  oc 
construed  to  extend  to  or  include  any  person 
who  shall  not  be  bonft  fide  a  fisherman,  seaman,, 
mariner,  sailor  or  pilot.  A.  had  for  many  years 
been  engaged  upon  one  of  the  Peninsular  and 
Oriental  Company's  steamships  trading  between 
Southampton  and  Alexandria,  and  was  an  inha-> 
bitant  of  the  parish  of  St.  Mary  Extra.  He 
signed  articles  like  all  other  seamen  employed 
on  board,  and  was  bed-cabin  steward.  He  was 
liable  to  do  what  the  captain  ordered  him  to  do 
either  above  or  below  deck,  but,  without  special 
orders,  his  duties  were  confined  to  the  bed- 
cabins.  He  had  occasionally  lent  a  hand  in 
making  and  shortening  sail,  and  in  heaving  the 
capstan  when  weighing  anchor;  but  he  nerer 
kept  watch  on  board  and  never  steered : — ^Held, 
that  he  was  a  seafaring  person  within  the  statate, 
and  so  entitled  to  exemption  from  tolL  Sharp 
V.  Fields,  10  L.  T.  338. 

"  Fodder  for  Cattle.'']  — Barley  grown  on  a 
farm,  which  was  being  conveyed  to  a  mill  to  be 
ground  into  meal  for  feeding  pigs  upon  the  farm, 
and  barley  meal  ground  at  the  mill  from  barley 
grown  on  the  farm,  which  was  being  conveyed 
back  to  be  consumed  by  pigs  on  the  farm,  are 
within  the  exemption  as  "  f^der  for  cattle  *'  in 
3  Geo.  4,  c.  126,  s.  32.  Clements  v.  Smith,  3  BL  & 
El.  238  ;  30  L.  J.,  M.  0. 16  ;  6  Jur.,  N.  S.  1149  ; 
3  L.  T.  295  ;  9  W.  R.  63. 

Milk.] — Milk  does  not  come  within  the  mean- 
ing of  the  words  **or  other  agricultural  pro- 
duce "  in  3  Geo.  4,  c.  126,  s.  32,  so  as  to  be 
exempt  from  toll.     Oran  v.  Oait,  1  L.  T.  326. 

Cattle  going  to  or  rotnming  from  Pastore.] — 

In  a  turnpike  act,  imposing  tolls  on  horses,  Ac, 
"  cattle  going  to  or  returning  from  pasture,"  and 
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"  horses  attending  cattle  letnming  from  pasture/' 
were  exempted : — Held,  that  a  horse  ridden  by 
the  owner  of  the  cattle  at  pasture,  in  order  to 
fetch  them  from  pasture,  did  not  come  within 
either  of  the  exemptions.  Harrison  v.  Brovghf  6 
T.  R.  706. 

Farmers.] — The  exemption  from  toll  on  a 
turnpike  rcmd,  contained  in  1  &;  2  WilL  4,  c. 
25,  8. 1,  in  respect  of  sheep  or  cattle  going  to 
pasture,  is  not  confined  to  formers  occupying 
forms  in  the  locality  of  a  toll-gate.  Warmby 
V.  Deakin,  U  0.  B.,  N.  S.  124  ;  32  L.  J.,  M.  0. 
201 ;  10  Jur.,  N.  S.  98  ;  8  L.  T.  319  ;  11  W.  R.  669. 

A.,  who  carried  on  the  business  of  a  former 
and  cattle  dealer,  had  two  pasture  fields,  one  on 
each  side  of  a  toll-bar.  Having  purchased 
lt>easts  and  sheep  at  a  market,  he  drove  them  to 
the  one  pasture,  and,  after  keeping  them  there  a 
day,  drove  them  through  the  toll-bar  to  .the 
other  pasture,  intending  the  next  day  to  send 
them  to  anotheir  market  on  that  side  of  the  bar, 
for  sale.  The  distance  between  the  two  pas- 
tures along  the  turnpike  road  was  less  than 
two  miles  : — Held,  that  the  animals  were  exempt. 

n. 

Xaaure.]— The  provision  of  3  Geo.  4,  c.  126, 
ss.  28, 32,  which  exempts  from  toll  on  turnpike 
roads  'carriages  employed  only  in  carrying 
manure,  and  exacts  that  toll  shall  not  be  de- 
manded for  them  "  by  reason  only  of  any  basket 
or  baskets,  empty  sack  or  sacks,  or  spade,  shovel, 
or  fork,  necessary  for  loading  or  unloading  such 
manure,  being  in  or  upon  any  such  carriage,"  is 
not  repealed  by  5  &  6  Will.  4,  c.  18,  s.  1.  Riohcns 
V.  Wiggins,  3  B.  &  S.  963  ;  32  L.  J..  M.  0.  144  ; 
9  Jur.,  N.  S.  1066  ;  8  L.  T.  384  ;  11  W.  R.  617. 

A  person  drove  through  a  turnpike  gato  a 
cart  laden  with  garden  produce,  packed  in  bas- 
kets, paying  the  toll,  and  returned  the  next 
morning  with  the  cart  laden  with  manure 
for  land,  on  the  top  of  which  were  the  bas- 
kets empty: — Held,  that  no  toll  was  deoiand- 
ableon  account  of  these  baskets  being  on  the 
cart.    Ih, 

A  turnpike  act  for  repairing  roads  exempted 
carts  employed  in  carrying  "  mould,  dung,  soil, 
marl,  manure,  or  compost  employed  in  hus- 
bandry for  manuring  or  improving  land  : " — 
Held,  that  this  exemption  included  soil  carried 
by  the  owner  to  be  deposited  in  a  place  belong- 
ing to  himself,  and  there  sold  for  the  purpose  of 
its  being  employed  as  manure  by  others.  lUg, 
▼.  Frehe,  5  EL  &  Bl.  944  ;  26  L.  J.,  M.  C.  64  ;  2 
Jur.,  N.  S.  162. 

The  same  construction  is  applicable  to  a  similar 
exemption  contained  in  6  &  6  Will.  4,  c.  18,  s.  1. 

Under  6  &  6  WilL  4,  c.  18,  s.  1,  which  pro- 
vides that  no  turnpike  toll  shall  be  demanded 
in  respect  of  any  horse  or  carriage  conveying 
manure  for  land,  artificial  manure  carried  by 
the  dealer  to  the  farmer  in  the  dealer's  cart 
18  exempt  from  toll.  Foster  v.  Tucker,  5  L.  R., 
Q.  B.  224  ;  39  L.  J.,  M.  0.  72  ;  22  L.  T.  124. 

A  cart  drawn  by  horses  laden  with  manure  for 
the  manuring  of  land  is  exempt  from  toll.  Bjsx 
V.  Adams,  6  M.^  8.  62. 

An  act  exempting  carts  and  waggons,  loaded 
with  manure,  from  toll,  exempts  them  fiom  toll 
if  they  axe  going  empty  to  fetch  manure,  ffar' 
rison  v.  James,  2  Chit.  647.  But  see  62  Qeo.  3, 
c.  146. 


Uncnished  bones,  which  are  taken  through  a 
turnpike  to  be  there  crushed  and  part  of  them 
used  as  manure,  and  the  residue  to  be  afterwards 
sold  and  to  be  used  as  manure  at  other  places, 
are  exempt  from  toll  under  3  Qeo.  4,  c.  126,  s.  32, 
and  5  &  6  Will.  4,  c.  18,  s.  1.  Pratt  v.  Brown,  8 
C.  &  P.  244. 


Lime.]:— Under  an  exemption  from  toll,  in 


an  act  of  parliament,  for  carts  carrying  compost, 
or  any  thing  whatever  used  in  the  manuring  of 
land,  the  carriage  of  Hiiie  is  not  exempt ;  the 
words,  *'or  any  thing  whatsoever  used  in  the 
manuring  of  Land,"  being  considered  as  only 
applying  to  the  carriage  of  ploughs,  harrows, 
and  such  like  instruments.  Mng  v.  Gough,  2 
Chit.  666. 

A  clause  in  a  turnpike  act  exempted  from  toll 
all.  carriages  employed  in  the  conveyance  of 
materials  for  repairing  the  road,  or  any  of  the 
highways,  in  the  parishes  in  which  any  part  of 
the  road  lay;  and  in  a  subsequent  paji;  ex- 
empted generally  carriages  employed  in  convey- 
ing implements  of  husbandry  or  manure^  In 
the  following  clause,  the  trustees  were  em- 
powered to  compound  with  persons  who  resided 
in  one  parish,  and  occupied  lands  in  an  adjoining 
parish.  A  waggon  was  passing  on  the  road,' 
laden  with  lime,  from  one  parish  to  another,  for 
the  purpose  of  the  cultivation  of  owner^s  farm, 
sitaatein  the  latter,  neither  of  which  was  situate 
in  any  of  those  parishes  through  which  the  road 
passed : — ^Held,  that  this,  being  an  exemption  in 
the  former  clause  in  favour  of  husbandry,  was  to 
be  benefioisdly  construed,  and  that  it  was  not  re- 
strained by  the  stlbsequent  one  ,*  and  that,  con- 
sequently, the  owner  of  the  waggon  was  not 
liable  to  the  payment  of  toll.  Hickinhotham  v. 
Perkins,  3  Moore,  185. 

Implements  of  Husbandry— Engines.] — 


A  steam-engine  used  exclusively  for  working  a 
threshing-machine  belong^g  to  the  same  owner, 
and  passing  a  turnpike  gato  at  the  same  time 
with  title  threshing-machine,  but  in  a  separate 
cart,  is  exempted  fiom  toll  as  an  implement  of 
husbandry,  although  the  steam-engine  is  capable 
of  being  applied  to  other  purposes.  Big,  v. 
Matty,  8  El.  &  Bl.  712 ;  27  U  J.,  M.  C.  69 ;  4 
Jur.,  N.  S.  238. 


Threiliing-MaeluneB.] — ^Where  a  local  act 


engrafted  on  the  exemption  of  agricultural  ma- 
chines contained  in  3  Geo.  4,  c.  126,  s.  32,  an 
exception  of  machines,  "  let  to  hire,  or  travelling 
for  &ie  purpose  of  being  used  by  any  person 
other  thui  uie  owner  thereof  : " — Held,  that  a 
threshing-machine,  owned  by  a  person  who  was 
taking  it  along  the  road  for  the  purpose  of 
threshing  for  hire  the  com  of  a  farmer,  was 
within  the  exception.  Bapley  v.  Richards,  12 
W.  R.  864. 

A  turnpike  act  imposed  certain  tolls  on  waggons 
and  carts,  and  by  the  interpretation  clause  in- 
cluded in  these  words  threuiing-machines.  By 
3  Geo.  4,  c.  126,  s.  4,  all  the  enactments,  provi- 
sions, matters,  and  things  contained  in  the  act 
are  to  extend  to  existing  and  future  turnpike 
acts,  unless  expressly  referred  to  and  varied, 
altered,  or  repealed ;  and  by  s.  32,  implements 
of  husbandry  are  exempted  from  toll.  By  9 
Geo.  4,  c.  77,  s.  19,  the  powers,  &c.,  in  the 
former  act  are  to  extend  to  every  local  turn- 
pike  act  as  if  repeated  in  it.     By  14^  15 
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Vict  c  88,  8.  4,  and  16  k  17  Vict  c  136,  &  6, 
implements  of  husbandly  in  3  Geo.  4,  a  126,  aie 
to  indnde  threshing-machines: — ^Held,  that 
within  the  area  of  the  local  act,  the  provisions  of 
the  general  acts  as  to  threshing-machines  were 
superseded,  and  that  such  machines  within  snch 
area  were  liable  to  pay  toll.  Ablet  v.  Pritchard^ 
1  L.  R.,  C.  P.  210  ;  36  L.  J.,  M.  C.  101 ;  12  Jur., 
N.  S.  211 ;  14  L.  T.  16  ;  14  W.  B.  331 ;  1  H.  & 
■R.  274. 

Boad  Xaterials.] — ^A  bridge  was  not  a  high* 
way  within  13  Geo.  3,  c.  84,  s.  60,  by  which  car- 
riages employed  in  canying  materials  for  the 
repair  of  any  tompike  road  or  public  highway 
were  exempted  from  toll;  and,  therefore,  toll 
was  payable  for  a  carriage  employed  in  carrying 
materiids  for  the  repair  of  a  bridge  along  a 
turnpike  road.  Osmond  v.  Widdufombe,  2  B.  & 
A.  49. 

Xersly  Orosiing.]— The  act  of  4  &  6  Vict.  c.  33, 
is  merely  a  declaratory  act,  and  does  not  create 
any  new  exeznption  6om  tolL  HarrU  v.  Mor- 
riee,  10  M.  k  W.  260 ;  12  L.  J.,  Ex.  43. 

Passing  fn  Lass  Distaaea  than  Ona  Hnndxad 
Tards.]— The  13  G^.  3,  c.  84,  s.  84,  exempted 
from  toll  carriages  passing  on  a  turnpike  roa4 
for  a  less  distance  than  one  hundred  yards, 
whether  they  quitted  the  road  on  the  same  side 
on  whidi  they  entered  It,  or  on  the  opposite  side. 
Major  ▼.  Oasenham,  6  Taunt.  340. 

Under  3  Geo.  4,  c.  126,  s.  33,  a  carriage  is 
not  exempt  from  toll  which  passes  along  one 
hundred  yards  of  a  road  from  A.  to  B.,  for 
repairing  which  trustees  have  been  appointed 
under  a  local  act,  although  a  part  of  the  one 
hundred  yards  be  a  street  which,  by  a  subse- 
quent act,  the  trustees  are  forbidden  to  repair. 
Pope  ▼.  Lanfftoorthyj  1  N.  ft  M.  647,  n. ;  6  B.  & 
A(£464. 

Where  a  turnpike  act  imposes  toll  on  carriages 
passing  one  hundred  yards  upon  a  turnpike  n^, 
trom  A.  to  B.,  but  throws  upon  the  county  the 
repairs  of  the  bridges  and  approaches  to  bridges 
on  that  line  of  losd,  such  toll  is  incurred  by  a 
carriage  passing  one  hundred  yards  along  the 
road,  although  part  of  that  distance  be  made  up 
of  the  approaches  to  one  of  the  bridges  repaired 
by  the  county.  Bussey  v.  Storey,  1  N.  &  M. 
639  ;  4  B.  &  Ad.  98. 

By  3  Geo.  4,  c  126,  s.  32,  no  toll  shall  be  taken 
on  any  turnpike  road  for  any  horses  or  carriages 
Which  shall  not  pass  above  one  hundred  yards 
thereon : — ^Held,  that  a  person  who,  after  cross- 
ing a  turnpike  road  from  P.  to  W.  at  a  toll-bar, 
travelled  along  a  parish  road  into  a  turnpike 
road  trom  P.  to  C,  which  was  under  the  same 
trust,  and  passed  more  than  one  hundred  yards 
thereon,  was  exempt  from  toll,  inasmuch  as  the 
road  from  P.  to  0.  was  not  identical  with  the 
road  from  P.  to  W.  Seg.  v.  Oerard,  3  Jur., 
N.  S.  741 ;  26  L.  J.,  M.  0.  148  ;  8.  G,  nom. 
6erra/rd  v.  Pa/rh&r,  7  El.  ft  Bl.  498. 

The  user  at  different  times  of  portions  of  the 
turnpike  road,  each  less  than  one  nundred  yards, 
but,  taken  together,  more  than  one  hundred 
yards,  does  not  deprive  a  party  of  the  benefit  of 
the  exemption  in  3  Geo.  4,  c  126,  s.  32.  Veitch 
V.  EsBcter  Turnpike  Roads  ^Trustees),  8  El.  ft  BL 
986  ;  27  L.  J.,  M.  C.  116  ;  4  Jur.,  N.  S.  684. 

An  act  empowered  trustees  of  a  turnpike  road 
leading  into  a  town  to  collect  tolls  from  persons 


passing  more  than  a  hundred  yards  along  it,  and 
to  borrow  money  on  the  credit  of  the  tcSls.  By 
an  act  for  improving  the  town,  the  road  trustees 
were  prohibited  from  repairing  a  certain  portion 
of  it  nearest  the  town,  and  the  town  com- 
missioners were  to  maintain  it  in  future : — Held, 
that  the  road  trustees  might  still  take  the  same 
tolls  for  passing  over  that  part,  and  that  it  still 
continued  part  of  the  same  turnpike  road  for  all 
purposes  but  that  of  repair.  Phipson  v.  ffarvett, 
1  C,  M.  ft  R.  473 ;  6  Tyr.  64. 

A  person  is  liable  to  pay  toll  at  a  toll  gate  on 
a  turnpike  road,  though  he  has  not  travelled  one 
hundred  yards  on  the  road  before  comine  to  the 
gate,  if,  after  passing  through  the  gate,  be  uses 
the  road  for  a  space  which,  together  with  that 
he  has  passed  over  previously,  exceeds  in  aU  the 
distance  of  one  hundred  yards.  Horwood  v. 
Powell,  30  L.  J.,  M.  C.  203 ;  4  L.  T.  372 ;  9  W.  R. 
659. 

Hatora  of  SxemptUm.] — ^The  exemption 

in  13  Geo.  8,  c.  84,  from  payment  of  toll  by  a 
passenger  crossing  a  road,  and  not  going  one 
hundr^  yards  thereon,  was  confined  to  carriages, 
ftc.,  merely  crossing  the  road«  Phillips  v.  Jlar- 
per,  2  Chit.  412. 

<'Pass"  and  '<  Bapass."!— By  a  turnpike  act 
tolls  were  authorized  to  be  Xakea  for  harses, 
carts,  ftc,  with  a  proviso  that  if  the  tolls 
shall  have  been  paid  for  the  passing  of  any 
horse,  ftc.,  througn  a  toll  gate,  such  horse,  ftc[, 
should  be  permitted  to  repass  during  the  same 
day  toll  free : — ^Held,  that  this  proviso  did  not 
extend  to  exempt  from  toll  a  horse,  ftc,  whidi 
had  once  passed  and  repassed  —  the  words 
''pass*'  and  "repass"  meaning  'Agoing"  and 
"returning."    Hill  v.  Brouming^  22  L.  T.  712. 

Passing  Baveral  Times  in  One  Bay— Ex- 
emption from  Seoond  ToU — ^In  what  Gaaea.] — 
Where  a  turnpike  act  imposed  a  scale  of  toUa 
upon  horses  only,  drawing  or  not  drawing  car- 
riages, respectively,  as  the  case  might  be,  and  by 
a  clause  of  exemption  it  was  provided  that  no 
person  should  be  liable  to  pay  toll  more  than 
once  for  passing  and  repassing  the  gates  on  the 
same  trust  at  any  time  in  any  one  (Ety,  with  the 
same  horses  and  carriages,  through  the  same  toil- 
gate  ;  but  that  every  person  living  paid  toll 
once  should  afterwards  pass  and  repass  with  the 
same  horses  and  carriages  toll-free  durine  tiie 
same  day,  through  the  same  gate  where  su^  toll 
was  paid ;  and  a  stage-coach  drawn  by  four 
horses  having  passed  through  a  gate  on  trast» 
and  paid  the  toll  in  the  morning,  and  in  tbe 
evemng  of  the  same  day  the  same  horses  drawing 
a  different  coach  of  the  same  name,  belonging 
to  the  same  proprietors,  driven  by  the  same 
coachman,  but  carrying  different  passengers  and 
parcels  for  hire,  attempted  to  repass  through  the 
gate,  and  a  second  toll  being  demanded  and  re- 
fused, the  collector  seized  one  of  the  horses  until 
it  was  paid : — ^Held,  in  an  action  for  nAi«i¥ig 
and  detaining  the  horse,  that  the  action  could 
not  be  sustained,  the  carriage  and  horses  not 
being  exempted  from  a  second  toll.  Loaring  ▼. 
Stone,  3  D.  ft  R.  797  ;  2  B.  ft  0.  515.     See  neaet 

COM, 

By  a  turnpike  act,  a  toll  of  sixpence  shoxdd  be 
demanded  and  taken  for  every  horse  drawing 
any  stage-coach,  from  Uie  person  or  persons  at- 
tending the  same     A  subsequent  daose-  pro- 
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Tided,  that  if  any  person  or  persons  should  have 
paid  the  toll  for  any  cattle  or  carriage  passing 
through  the  gate,  the  same  person  or  persons  on 
prodadng  a  ticket  should  he  permitted  to  pass 
and  repass  through  the  same  gate  with  the 
same  cattle  or  carriage,  toU  free  at  any  time 
during  the  same  day.  A  stage-coach,  drawn 
by  four  horses,  passed  through  and  paid  the 
toll ;  in  the  eyening  of  the  same  day,  a  oiflerent 
coach,  called  by  the  same  name,  belonging  to 
the  same  proprietors,  and  drawn  by  the  same 
four  horses,  but  driven  by  a  different  coach- 
man, and  carrying  different  passengers  and 
parcels  for  hire,  passed  through  the  same  gate  : — 
Held,  that  a  second  toll  was  not  payable  in 
respect  thereof.  NorrU  y.  Poate^  10  Moore, 
293  ;  3  fiing.  41.    Seepreeedina  case. 

A  turnpike  act  imposed  a  toll,  first,  upon  every 
carriage  drawn  by  horses ;  then  upon  every 
horse  not  drawing ;  and  then  upon  eveiy  drove  of 
oxen  or  cattle :  with  a  proviso  "  that  no  more 
than  one  toll  should  be  taken  from  any  person 
repassing  on  the  same  day  with  the  same  horses, 
cattle,  beasts  and  carriages."  Where  a  stage- 
coach, drawn  by  four  horses,  paid  the  toll  in  the 
morning,  and  in  the  evening  of  the  same  day 
repassed  with  the  same  driver,  but  with  different 
horses  and  passengers : — Held,  that  a  second  toll 
was  not  pavable.  Waterhotite  v.  JKeen,  6  D.  & 
B.  267  ;  4  B;:  &  C.  200. 

A  turnpike  act  imposed  tolls,  first,  upon  car- 
riages drawn  by  horses  ;  second,  upon  horses  not 
drawing ;  third,  upon  oxen,  &c. ;  provided,  that 
all  persons  having  paid  once  for  toeir  carriages, 
horses  and  cattle  returning  the  same  day  with 
the  same  carriages,  horses  and  cattle,  should  pass 
toll  free.  A  subsequent  act  recited,  that  it  was 
expedient  to  increase  the  existing  tolls,  and  re- 
enacted  the  provisions  of  the  former  act,  subject 
to  some  alterations,  one  of  which  was,  that  the 
former  tolls  should  cease,  and  that  instead  there 
should  be  paid  a  certain  toll  for  every  horse 
drawing  a  carriage.  Four  horses  passed  a  toll- 
gate  in  the  morning,  drawing  a  carriage,  and 
repassed  the  same  gate  in  the  evening,  drawing 
a  different  carriage :— Held,  that,  being  the 
same  iiorses,  they  were  not  liable  to  a  second 
toll.    Fearnley  v.  Morley,  7  D.  &  B.  882  ;  6  B. 

k  C.  25. 

A  turnpike  act  imposed  tolls  for  every  horse 
drawing  any  coach,  and  other  tolls  upon  eveiy 
horse  not  drawing ;  it  provided,  generally,  that  if 
the  tolls  had  in  any  one  day  been  paid  for  the  pass- 
ing of  any  horse,  such  horse  should  on  that  day 
be  permitted  to  repass  once  toll  free ;  but  enacted, 
that  the  toll  for  horses  drawing  any  stage-coach 
should  be  payable  every  time  of  passing.  The 
trustees  let  the  tolls,  with  power  to  collect  them 
according  to  the  act,  and  subject  to  such  rules 
and  restrictions  as  should  be  made  by  the 
trustees ;  and  the  lessee  covenanted  with  the 
trustees  to  permit  the  owners  of  stege-coaches, 
waggons,  &c.,  to  pass  in  the  following  manner, 
vIzThorses  drawing  any  such  carriage  as  therein- 
before mentioned,  to  be  respectively  allowed  to 
pass  along  the  road  on  payment  of  full  toll  going 
and  quarter  toll  returning  at  any  time  during 
the  same  day.  Horses  passed  through  a  gate, 
drawing  a  stage-coach,  and  full  toll  was  paid  for 
them ;  they  returned  the  same  day,  drawing 
another  stage-coach,  and  the  lessee  exacted  full 
toll :— -Held,  that  the  lessee  ought,  by  his  cove- 
nant, to  have  deumnded  quarter  toll  only. 
Ifmtan  v.  Swallow,  1  A.  &  B.  723. 


A  turnpike  act  imposed  toll,  first,  upon  every 
horse,  tox  drawing  any  carriage ;  second,  upon 
every  horse,  &a  not  drawing;  and  third,  upon 
every  score  of  oxen,  &c :  provided  that  no  col- 
lector should  take  from  any  person  more  than 
one  toll  for  the  same  carriage,  horses,  beasts  or 
cattle,  passing  once,  and  repassing  once  in  the 
same  day,  through  Uie  same  or  any  of  the  gates 
on  the  roads,  such  person  producing  a  ticket 
denoting  that  such  toll  had  been  paid  on  that 
day  for  such  horses,  beasts  or  cattle.  Where  the 
same  horses  passed  and  repassed  once  in  the 
same  day,  drawing  different  carriages  belonging 
to  the  same  person : — Held,  that  onij  one  toll 
was  payable.  Jaokson  v.  Curwen,  f  D.  &  R. 
838  ;  5  B.  &  0.  31. 

Where,  by  a  turnpike  act,  a  certain  toll  was 
imposed  on  carriages,  and  not  on  the  horses 
drawing  t^em,  with  a  provision  that  no  persons 
having  paid  such  tolls  and  producing  a  ticket 
should  DC  again  liable  on  the  same  day  ;  and  by 
a  subsequent  act,  reciting  the  former  one,  the 
old  tolls  were  repealed,  and  others  imposed  in 
respect  of  the  horses  drawing,  and  not  on  the 
carriages ;  but  all  the  provisions  of  the  former 
act  were  to  be  oontinu^  as  fully  as  if  they  had 
been  re-enacted : — Held,  that  toll  having  been 
paid  on  horses  passing  with  a  carriage,  no  new  toll 
was  demandable  on  the  same  horses  returning  the 
same  day,  although  drawing  a  different  carriage. 
Orivy  V.  Shilling,  4  Moore,  371 ;  2  B.  &  B.  30. 

A  turnpike  act  imposed  tolls,  first,  on  horses 
drawing  carriages ;  second,  on  carriages  fixed  to 
waggons ;  third,  on  horses  not  drawing ;  and 
four&,  on  oxen;  provided  that  every  person 
having  paid  the  toll,  on  producing  a  ticket 
denothig  such  payment  should  be  permitted  to 
pass  and  repass  once,  in  the  same  day,  the  gates 
mentioned  m  such  ticket,  with  the  same  horses, 
or  other  beasts,  coach,  or  other*  carriages,  with- 
out being  liable  to  any  additional  toU.  Where 
the  same  horses  passed  and  repassed  once  in  the 
same  day,  drawing  different  carriages  belonging 
to  the  same  person  : — ^Held,  that  only  one  toll 
was  payable.  Chambert  v.  WUliamti  7  D.  &  B. 
842. 

A  turnpike  act  imposing  a  toU  on  every  car- 
riage and  on  every  horse  passing  through  the 
gate,  and  exempting  any  person  from  paying 
more  than  once  in  a  day  for  passing  or  repass- 
ing with  the  same  carriage  or  horse,  exempts  the 
traveller  from  paying  a  second  time  in  the  day 
for  the  passage  of  the  same  carriage,  though 
drawn  by  different  horses,  being  the  same  in 
number.  And  another  clause  providing,  that, 
in  all  cases  of  carriages  travelling  for  hire,  the 
traveller  or  passenger  therein  shall  be  considered 
as  the  person  paying  the  toll,  and  that  such  pay- 
ment shall  not  exempt  such  carriages  repassing 
with  a  different  traveller  or  passenger,  does  not 
extend  to  stage-coaches,  the  carriage  itself  not 
being  there  hired  by  the  respective  passengers, 
but  only  a  conveyance  by  it;  and  therd^ore 
such  stage-coaches  are  freed  from  toll  under  the 
former  clause  by  one  payment  in  the  day,  al- 
though returning  with  d&erent  passengers  and 
different  horses,  the  horses  being  ^e  same  in 
numbev.     WilUamt  v.  Sangifr,  10  Bast,  66. 

By  a  turnpike  act  a  certain  toll  was  to  be 
taken  at  every  turnpike  on  the  road  from  W. 
to  0.  for  four  horses  drawing  any  carriage.  A 
subsequent  section  provided,  that  no  person 
should  pay  toll  more  than  once  on  the  same  day 
for  pasung  or  repassing  with  the  same  horses  or 
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carriages,  throagh  any  of  the  tampikes,  bat  that 
every  person,  alter  having  paid  toll  onoe,  and 
producing  a  ticket,  should  pass  with  the  same 
norses  and  carriages  toll-free  during  such  day  : 
— Held,  that  a  second  toll  was  payable  for  pass- 
ing on  the  same  day  two  toll-gates  on  the  road, 
with  the  same  carriage,  but  drawn  by  different 
horses ;  for  that  the  clause  imposing  the  toll 
was  clear,  and  the  exempting  clause  either 
meant  that  the  horses  should  be  the  same,  or 
was  too  ambiguous  to  control  the  previous  enact- 
ment.   HajthiTU  V.  ITiorog^odf  2  B.  &  Ad.  916. 

By  a  local  act  a  toll  was  imposed  on  horses 
drawing  carriages ;  for  default  of  payment  the 
.collector  was  authorized  to  distrain  any  horse  or 
carriage  upon  which  toll  was  imposed  by  tb&t 
act.  Ko  person  was  to  pay  more  than  once  a 
day  in  respect  of  any  carriage  or  any  horse, 
and  no  toll  was  to  be  taken  in  respect  of  any 
carriage,  horse  or  beast  conveying  materials  for 
the  road : — Held,  that  the  toll  was  imposed  on 
the  horse  only,  and  not  on  the  combination  of 
horse  and  carriage ;  and  that  the  same  horse  pass- 
ing a  second  time  the  same  day,  with  a  different 
carriage  and  passengers,  was  exempt  from  toll. 
Niblett  V.  Pottow,  1  Bing.  N.  C.  81  ;  4  M.  & 
Scott,  595. 

By  a  turnpike  act,  tolls  were  made  payable  on 
horses.  By  s.  11,  it  was  provided,  "except  as 
Jiereinafter  provided  .to  the  oontraiT-,'*  only  one 
full  toll  shall  be  payable  for  horses  passing  and 
repassing  once  in  the  same  day.  By  s.  12,  all 
horses  except  horses  or  cattle  drawing  any  stage- 
coach, waggon,  or  other  stage-carriage,  returning 
the  same  day,  shall,  on  the  production  of  a 
ticket  denoting  payment,  pass  toll-free.  By 
8.  13,  no  horse  which  shall  have  paid  the  toll 
once  shall  be  permitted  to  return  toll-free  when 
drawing  "another  or  different  waggon,  wain, 
cart,  or  other  such  carriage."  By  s.  14,  horses 
drawing  any  postchaise  or  o^er  carriage  travel- 
ling for  hire,  shall  pay  as  often  as  a  new  hiring 
takes  place.  Sect.  15  provided  that  no  additional 
toll  shall  be  payable  in  respect  of  any  stage- 
coach, which  shall  be  freed  by  such  ticket  on 
account  only  of  their  conveying  other  passengers 
or  of  the  horses  or  cattle  c£kwing  the  same 
having  been  changed : — Held,  tha^  in  respect 
of  the  same  horses  passing  through  the  toll-gate 
with  a  stage-coach,  and  returning  the  same  day 
with  a  different  stage-coach  and  passengers, 
only  a  single  toll  for  each  horse  was  payable, 
the  horses  and  both  coaches  belonging  to  the 
same  proprietor.  Skin  v.  Flay,  1  New  Sess. 
Gas.  561. 

By  a  local  act,  the  trustees  of  a  road  were 
authorized  to  take  tolls  at  the  toll-gates.  It 
was  enacted,  that  if  any  person  should  have 
paid  the  toU  authorized  to  be  taken  for  the 
passing  of  any  horse  through  any  of  the  tum- 

Sikes,  the  same  horse  should,  upon  a  ticket 
enoting  the  payment  on  that  day  being  pro- 
duced, be  permitted  to  pass  and  repass  toll  free 
through  the  same  toll-gate,  and  also  through 
such  other  gates,  if  any,  as  a  ticket  for  such 
payment  should  free,  at  any  time  during  the 
same  day.  It  also  enacted,  that  no  more  than 
one  full  toll  should  be  taken  in  respeclr  of  the 
same  horse,  tot  passing  on  the  same  day  through 
all  or  any  of  the  toll-gates  along  the  whole  line 
of  the  road : — Held,  tibat,  after  payment  of  one 
maximum  toll,  no  toll  was  payable  for  passing 
once  on  the  same  day  with  the  same  horse 
through  any  other  toll-gate  on  the  whole  line  of 


the  road.     Johnson  v.  Coehsedge,^  C.  B.,  N.  S. 
286  ;  27  L.  J.,  M.  C.  314. 

A  turnpike  act  of  1861  comprised  within  the 
trusts  eighteen  several  roads.  It  empowered  the 
tmstees  to  demand  and  take  "  at  the  several  and 
respective  toll-gates  which  shall  be  upon  or  on 
the  sides  of  the  roads,  such  tolls  as  the  trustees 
shall  direct,  not  exceeding,  for  every  horse  draw- 
ing any  cart,  waggon,  &c.,  with  wheels  of  a  less 
breadth  than  four  and  a  half  inches,  6^. ;"  and 
"  for  every  horse  or  mule,  laden  or  unladen,  and 
not  drawing,  \\dy  "  For  passing  and  repassing 
any  number  of  times  on  the  same  day  with  the 
same  horses,  beasts  or  carriages  liable  to  toU 
through  any  of  ^e  toll-gates  to  be  continued 
or  erected  by  virtue  of  this  act  upon  any  road 
hereinafter  particularly  mentioned,"  it  enacted 
that  no  "  more  than  the  number  of  tolls  herein- 
after limited  with  reference  to  such  road  shall 
be  taken — ^that  is  to  say,  two  full  tolls,  and  no 
more,  upon  the  road  from  A.  to  B. ;  two  full 
tolls,  and  no  more,  upon  the  road  from  C.  to  D. ; 
two  full  tolls,  and  no  more,  upon  the  road  from 
E.  to  F. ;  one  full  toll,  and  no  more,  upon  all  the 
ot^er  roads  comprised  in  this  act."  "  And  all 
horses,  beasts,  and  cattle  in  respect  whereof  the 
tolls  hereby  authorized  to  be  taken  shall  have 
been  paid  at  any  toll-gate  on  the  roads  or  on  the 
sides  thereof,  shall,  upon  a  ticket  being  pro- 
duced denoting  such  payment,  be  pennitted,  in 
returning  through  the  same  toll-gate,  and  in 
going  and  returning  through  such  other  toll-gate 
(if  any)  as  the  ticket  for  such  payment  uiall 
free,  to  pass  toll-free  at  all  times  on  the  same 
day:" — Held,  that  the  act  did  not  authorize 
the  trustees  to  demand  two  full  tolls  from  a 
traveller  passing  through  only  one  gate  on  a 
line  of  TosA  upon  which  two  full  tolls  were 
chargeable.  Jama  v.  Dickenson,  14  0.  B., 
N.  S.  416. 

Held,  also,  that  where  a  party  had  paid  one 
full  toll  on  passing  a  gate,  he  was  not  charge- 
able with  two  full  tolls  on  passing  on  the  same 
day  through  another  gate  on  another  of  the 
roads  on  which  two  full  tolls  were  demandable ; 
but  that  he  was  liable  to  a  second  single  toll, 
there  being  nothing  on  the  ticket  to  indicate 
that  it  frees  any  other  gate.    Ih, 

Held,  also,  that  a  traveller  who  had  paid  one 
full  toll  on  passing  through  a  gate  on  one  of  the 
roads  on  which  one  full  toll  was  payable,  was 
not  entitled  to  pass  toll-free  on  the  same  day 
through  a  gate  on  another  of  the  roads  upon 
which  one  full  toll  was  payable,  the  one  full  toll 
being  payable  upon  "each"  of  the  roads  com- 
prised in  the  act.    Ih, 


Waggons— Wharfingers.  ]— Where  a  turn- 


pike act  imposed  a  toll  on  every  horse,  &c,  draw- 
mg  a  carriage  of  any  description,  but  contained  an 
exception  for  every  person  who  had  paid  toll  on 
any  carriage,  &c.,  once  on  that  day ;  and  the  act 
contained  a  further  proviso  that  every  stage-' 
coach,  diligence,  van,  caravan,  or  stage-waggon, 
or  other  stage-carriage,  conveying  passengers  or 
goods  for  pay  or  reward,  should  pay  toll  every 
time  of  passing : — Held,  that  the  waggons  of  a 
wharfinger,  carrying  out  the  goods  brought  by 
a  canal  to  the  different  consignees,  and  collect- 
ing the  goods  from  persons  in  the  neighbourhood 
to  carry  to  his  wharf,  were  not  sta^ie-waggons 
within  the  meaning  of  the  act.  Reg,  v.  Ruscoe^ 
8  A.  &  E.  386  ;  3  N.  &  P.  428  ;  1  W.,  W.  &  H.  435 ; 
2  Jur.  888. 
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Carriage  Let  to  Hire.  J— By  10  Geo.  4, 

c.  69,  8.  28,  the  tolls  hereby  made  payable  shall 
be  paid  in  each  of  the  districts  for  every  horse 
or  beast  drawing  any  stage-coach,  van,  caravan, 
waggon  or  other  carriage,  conveying  passengers 
pr  goods  for  pay,  hire  or  reward  for  each  time  of 
passing  along  any  of  the  roads  in.  that  district : — 
Held,  that  this  section  only  applies  where  a  car- 
riage conveys  passengers  or  goods  and  a  dbarge 
is  made  in  respect  of  the  passengets  or  goods, 
and  not  where  the  carriage  itself  is  let  to  hire  ; 
and  that,  therefore,  where  a  van  was  hired  to 
fetch  f omitore  from  H.  to  L.,  and  toll  was  paid 
as  the  van  went  oat,  a  second  toll  was  not  pay- 
able as  the  van  returned  loaded.  Short  v. 
Hudtony  5  H.  &  N.  559 ;  29  L.  J.,  M.  C.  208 : 
8  W.  R.  439. 


Ckwimon  Carriers.  ]~An  act,  after  impos- 


ing tolls,  exempted  any  horse,  cart,  &c.,  from  toll 
on  repassing  a  gate  on  the  same  day  if  the  toll 
had  been  once  paid ;  with  the  proviso,  "  that  the 
tolls  by  the  act  made  payable  for  or  in  respect 
of  horses  or  beasts  drawing  any  stage-coach, 
diligence,  van,  caravan  or  stage-waggon  or  other 
stage-carriage,  conveying  passengers  or  goods  for 
pay  or  reward,  should  be  payable  and  paid  every 
time  of  passing  or  repassing  along  the  road."  C. 
travelled  with  a  caravan,  sometimes  conveying 
goods  and  sometimes  passengers;  he  was  not 
Scensed  under  16  &  17  Vict.  c.  90,  but  paid  the 
duty  on  a  carriage  used  by  a  common  carrier : — 
field,  that  he  was  liable  to  toll  every  time  of 
passing  and  repassing  the  toll-gate.  ComZey  v. 
Oarpenter,  18  C.  B.,  N.  S.  378 ;  11  Jur.,  N.  S. 
712  ;  12  L.  T.  463  ;  13  W.  B.  812. 

A  turnpike  act  provided  that  no  person  should 
be  liable  to  pay  toll  more  than  once  in  a  day  for 
passing  through  the  same  turnpike  with  the 
same  horses,  but  that  the  tolls  shoi:dd  be  pay- 
able *'for  or  in  respect  of  all  stage-coaches 
and  other  such  public  carriages,  licensed  or  not 
licensed,  for  every  time  of  passing."  A  common 
carrier  was  travelling  from  A.  to  B.  and  back, 
three  times  a  week,  with  a  light  tilted  van  on 
four  wheels  drawn  by  one  horse,  and  which  was 
chiefly  and  bonft  fide  used  in  the  carriage  of 
goods ;  but  was  also  occasionally  used  to  cany 
passengers  for  hire.  He  did  not  travel  more 
than  four  miles  an  hour,  and  paid  a  duty  of 
22.  6«.  %d,y  under  16  &  17  Vict.  c.  90,  but  had  no 
stage-coach  licence : — Held,  that  his  van,  being 
principally  used  in  the  conveyance  of  goods,  was 
not  **8uch"  a  public  carriage  as  a  stage-coach, 
and  therefore  that  he  was  not  liable  to  pay  toll 
for  it  for  every  time  of  passing  the  same  turn- 
pike. Pearson  v.  Tazewell,  19  C.  B.,  N.  S.  384  ; 
13  L.  T.  158  ;  14  W.  R.  39. 

A  carrier  was  the  owner  of  a  four-wheeled  van 
in  which  he  journeyed  on  certain  days  and  at 
stated  times  between  Bath  and  Chippenham, 
carrying  goods  occasionally,  and  passengers,  and 
sometimes  both,  for  payment.  He  paid  the 
annual  duty  of  21,  6«.  M,,  imposed  by  16  &  17 
Vict.  c.  90  : — Held,  that  he  was  not  chargeable 
with  return  toll,  as  the  proprietor  of  a  stage- 
carriage  under  a  local  act,  which  provided  that 
for  or  in  respect  of  the  horses  drawing  any  stage- 
coach, stage-waggon,  van,  caravan,  cart  or  other 
stage-carriage  for  the  conveyance  of  passengers, 
for  payment,  hire  or  reward,  for  which  toll 
should  have  been  paid,  and  which  should  return 
•n  the  same  day  through  the  same  turnpike-gate 
6r  bar,  the  tolls  thereby  made  payable  should  be 


paid  every  time  of  passing  and  repassing  through 
every  such  gate  or  bar  in  like  manner  as  if  no 
toll  had  been  before  paid  thereat.  Eatusell  v. 
JRiehard  or  Richmond,  18  G.  B.,  N.  8.  364  ;  12 
L.  T.  52  ;  13  W.  B.  429. 

c.  Bvadlnff  Payment. 

By  lOirepreientation— Action  for  Tolls .]^An 
action  for  .turnpike  tolls  lies  where  a  party  has 
frequently  passed  through  tJie  gate,  misrepresent- 
ing facts  which  led  the  collector  to  believe  he 
was  not  entitled  to  receive  toll,  and  consequently 
demanded  no  toll  at  the  times  he  passed  through. 
Maurice  v.  Martden^  19  L.  J.,  C.  P.  152. 

Forfbitoro  lior — When  done  bon&  fide.] — 
Quaere,  whether  3  Geo.  4,  c.  126,  s.  139,  which 
imposes  a  forfeiture  not  exceeding  \Ql,  upon  any 
person  who  "shall  pass  through  any  turnpike 
gate,"  '*  without  paying  the  toll  appointed  to  be 
paid  at  such  gate,"  is  applicable  to  a  party 
passing  without  violence  through  a  gate  and  not 
paying  {the  toll  though  demanded,  under  an 
erroneous  impression  that  he  is  exempt  from  toll. 
Per  Lord  Denman,  C.  J.,  and  Erie,  J.,  it  is  not. 
Per  Patteson  and  Coleridge,  JJ.,  it  is.  Beg,  v. 
IrfAng,  11  Q.  B.  429. 

Svoeoffftil  Arrangement  to  avoid  Liability.] 
— ^A  person  going  in  a  carriage  from  his  own 
house  to  a  town,  drove  along  a  parish  road ;  he 
then  used  a  private  road,  without  any  express 
licence  from  uie  owner,  and  by  that  way  entered 
the  turnpike  road ;  he  then  used  the  turnpike 
road  for  eighty-six  yards,  and  then  by  parish 
roads  reached  the  town,  and  returned  the  same 
route.  He  could  not,  by  any  other  route,  have 
gone  to  the  town  without  becoming  liable  to 
pay  .turnpike  tolls  : — Held,  that  assuming  that 
he  used  tnis  route  because,  by  using  any  other, 
he  would  become  liable  to  pay  toll,  this  was  not 
an  evasion  of  payment  of  toll,  but  a  successful 
arrangement  to  avoid  becoming  liable  to  payment. 
VHtoli  V.  Exeter  Twmpike  Moods  (^Trustees),  8 
El.  &  Bl.  986  ;  27  L.  J.,  M.  C.  116  ;  4  Jur.,  K.  S. 
684. 

.  Leaving  Carriage  on  Road.] — By  3  Qeo.  4, 
a  126,  s.  41,  if  any  person  shall  leave  upon  a 
turnpike  road  any  horse,  cattle,  beast,  or  carriage 
whatsoever,  by  reason  whereof  the  payment  of 
any  toll,  or  duties  shall  be  avoided  or  lessened, 
he  shall  forfeit  any  sum  not  exceeding  bl,  A 
gentleman  was  driven  by  his  coachman  from  his 
house  along  a  turnpike  road  up  to  but  not 
through  a  turnpike  gate.  He  then  got  out  and 
walkS  through  the  gate  to  a  railway  station 
beyond  it,  and  went  away  by  a  train,  and  his 
coachman  drove  the  carriage  back  to  his  house : 
— Held,  that  he  had  not  left  his  carriage  upon 
the  road  within  the  meaning  of  the  act,  and 
had  not  therefore  incurred  the  penalty  imposed. 
Stanley  v.  Mortlock,  6  L.  B.,  G.  P.  497  ;  39 
L.  J.,  M.  C.  150;  22  L.  T.  768;  18  W.  R. 
1139. 

Conneoting  Two  Openings  in  Fenee  by  a 
Bead.] — ^The  occupier  of  land  adjoining  a  turn- 
pike road  made  an  opening  through  the  itenoe 
which  separated  his  land  from  the  turnpike 
road,  and  another  opening  through  the  same 
fence  at  a  few  yards*  distance.  He  also  made  a 
road  over  the  land  in  his  occupation,  connecting 
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the  two  openingB  in  the  fence,  between  which 
was  a  toU-gaLtdj  at  which  the  trustees  of  the 
tnmpike  load  were  authorized  to  take  tolls.  By 
means  of  the  two  openings  in  the  fence,  and  the 
road  connecting  them,  he  was  able  to  use  the 
turnpike  road  without  passing  through  the  gate : 
— ^Held,  that  in  doins  so  with  intent  to  evade 
the  payment  of  toll  he  did  not  incur  any  lia- 
bility to  the  penalty  imposed  by  3  Geo.  4,  c.  126, 
s.  41.  Harding  y.  Headington.  9  L.  B.,  Q.  B. 
167  ;  43  L.  J.,  ML  C.  69  ;  29  L.  T.  833 ;  22  W.  B. 
262. 


XTidsnee  of  XTasion.] — ^Two  one-horsed  carts 
went  through  a  tumpike-gate  and  returned. 
The  horees  were  then  unyoked  and  put  to 
another  vehicle  of  the  same  owner,  from  which 
the  horses  that  had  drawn  it  some  distance  on 
the  turnpike  road  were  removed  before  reaching 
the  gate.  The  driver  on  passing  the  gate  with 
the  second  vehicle,  paid  only  a  smaller  toll, 
contending  that  he  was  not  liable  to  pay  in 
respect  of  the  two  horses  so  yoked  to  the  second 
vehicle,  as  thev  had  paid  toll  and  were  allowed 
to  pass  through  the  gate  four  times  per  day,  on 
the  payment  of  one  toll,  under  a  lo<^  turnpike 
act :— Held,  that  there  was  evidence  on  which  a 
justice  might  find  that  this  was  done  to  evade 
the  payment  of  toll,  and  on  which  he  might 
convict  under  3  Geo.  4,  c.  126,  s.  41.  Hartley  v. 
BotolzeTj  11  L.  T.  767. 

— ^  Admissibility  o£] — ^A  person  having 
been  convicted  of  forcibly  passing  a  tumpike- 
gate  without  paying  toll  :^-JQ[eld,  that  the  ses- 
sions properly  rejected  evidence  that  the  gate 
had  been  imlawfully  erected,  the  admissibility 
of  such  evidence  being  a  question  expressly 
within  the  discretion  of  the  justices  at  sessions. 
Bex  V.  Cambridge  (Juetioee)^  1  D.  &  B.  325. 

Convietion  for— Warrant  of  Distress.] — ^A  local 
act  gave  power  "  to  take  toll  at  each  and  every 
of  Uie  several  turnpikes  or  toll-gates  (before 
mentioned),  or  turnpike,  or  toll-gate,  or  toll- 
house which  shall  be  erected  in,  upon,  across  or 
on  the  sides  of  the  roads,  or  any  of  them,  by 
virtue  of  the  act."  A  warrant  of  distress  issuing 
upon  a  conviction  under  this  statute  and  3  Geo. 
4,  c.  126,  s.  41,  stated,  that  "  J.  B.,  at  the  parish 
of  C,  in  the  Isle  of  Wight,  &c.,  with  a  carriage, 
did,  unlawfully,  &c.,  pass  through  a  toll-gate 
then  and  there  situate,  by  means  whereof  a  pay- 
ment of  a  toll,  to  wit,  &c.,  then  and  there  legally 
due  and  payable  by  J.  B.,  in  respect  of  carriage, 
was  avoided,  contrary  to  the  statute  in  such 
case  made  and  provided  : " — Held,  that  the  war- 
rant Bujfficiently  described  the  offence.  Bartiea 
V.  White,  1  New  Sess.  Cas.  604  ;  1  C.  B.  192 ;  9 
Jur.  182. 

The  warrant  went  on  to  state,  **  that  by  reason 
thereof  J.  B.  should  forfeit  21.  2«."  The  war- 
rant then  went  on  to  order  a  distress  to  be 
made,  and  directed  that  one-half  of  the  fine 
should  be  paid  to  the  informer,  and  the  other 
moiety  to  the  treasurer  of  the  commissioners  for 
amending  the  roads  and  highways  : — Held,  first, 
that  a  demand  of  the  fine  was  not  necessary  to 
be  made  upon  J.  B.,  to  authorize  the  issuing  of 
the  warrant.    lb. 

Held,  secondly,  that  the  appropriation  of  the 
second  moiety  of  the  fine  was  rightly  made.    Ih, 

Appeal  against  Conviotioiui— Time  for.]  — 


Under  4  Geo.  4,  c.  95,  s.  87,  notice  of  appeal  is 
to  be  served  within  six  days  after  the  cause  of 
complaint.  A  conviction  having  taken  place  on 
Monday,  the  2nd  May,  a  notice  of  appeal  served 
on  the  following  Monday,  the  9th  l&iy,  held  too 
late.  Beg.  v.  Middleeex  {Juitieee),  2  D.,  N.  8. 
719  ;  7  Jur.  396. 

d.  Oompoaltion  for  Tolls. 

Legality  of  Agreement.] — ^A  lessee  of  turnpike 
toUs  compounded  with  a  person  using  the  rood 
for  tolls  for  three  yeais : — ^Held,  that  such  an 
agreement  was  not  prohibited  by  3  Geo.  4,  c  126, 
s.  66.  Stott  V.  Clegg,  13  C.  B.,  N.  S.  619 ;  33 
L.  J.,  C.  P.  102  ;  9  Jur.,  N.  S.  946  ;  7  L.  T.  714  ; 
11  W.  B.  366. 

e.  Toll  OoUeotom. 

Action  against  —  Hotieo  o£]— A  notice  of 
action  under  an  act  against  a  toll-gate  keeper, 
"for  demanding  and  tiding  of  the  plaintiff,  toll 
for  and  in  respect  of  certain  matters  and  things 
particularly  mentioned  and  exempted  from  the 
payment  of  toU,  in  and  by  a  certain  act  of 
p&rliament,  entitled,**  &c.,  is  uncertain  and  bad. 
Ih'eenuLn  v.  Line,  2  Chit  673. 

Tonne.] — ^A  turnpike  act  enacted,  that 

no  action  should  be  commenced  against  any 
person  for  anything  done  in  pursuance  of  the 
act,  until  twenty-one  days'  notice  should  be 
given  to  the  clerks  of  the  trustees,  or  after 
sufficient  satisfaction  or  tender  thereof  made  to 
the  party  aggrieved,  or  after  six  calendar  months 
next  after  the  fact  committed ;  and  that  eveiy 
such  action  should  be  brought  in  the  county  or 
place  where  the  matter  should  arise,  and  not 
elsewhere  ;  and  the  defendant  should  and  might 
at  his  election  plead  specially,  on  the  general 
issue,  not  guilty,  and  give  evidence  tl^t  the 
same  was  done  in  pursuance  and  by  the  autho- 
rity of  that  act.  In  an  action  against  a  toll 
collector  to  recover  the  amount  of  tolls  im- 
properly collected  by  him  : — Held,  that  the 
venue  should  have  been  laid  in  the  county 
where  the  tolls  were  collected,  and/  that  he  was 
entitled  to  twenty-one  days'  notice  of  action. 
WaterJiovee  v.  jSi^n,  6  D.  &  B.  267  ;  4  B.  &  C. 
200. 

Indictment  fbr  taking  Tolls  UnlawftaUy — 
Eridence  of  Exemption.] — Before  4  Geo.  4,  c  95, 
s.  60,  which  abolishes  the  proceedings  by  indict- 
ment, the  question  of  exemption  from  toll  could 
not  be  tried  on  an  indictment  against  the  turn* 
pike-keeper  for  extortion  in  taking  the  toll, 
unless  the  ground  of  exemption  was  specified  to 
him  at  the  time  when  the  toll  was  taken.  Be:^ 
V.  HanUyn,  4  Camp.  379. 

Suffleienoy  of  Conviotion.]— A  conviction 

stated,  that  **a  collector  did  demand  and  take 
from  J.  L.,  at  a  gate  on  a  turnpike  road,  a  toll, 
to  wit,  the  toll  or  sum  of  id.  as  and  for  a  toll 
payable  by  J.  L.  at  such  gate,  for  a  hone  draw* 
mg  a  cart  upon  two  wheels  only,  and  which, 
cart  was  drawn  by  such  one  hoise  only,  and 
driven  by  him,  in,  along  and  over  the  turnpike 
road,  and  for  which  horse  drawing  such  cart  a 
certain  toll,  to  wit,  the  sum  of  6^.,  was  payable 
by  J.  L.,  the  toll  or  sum  of  id.,  so  demanded  aiKi 
taken  by  the  collector,  being  a  less  toll  than  he 
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was  authorized  to  take  for  the  cause  aforesaid 
by  Tirtue  of  the  powers  of  any  act,  or  of  the 
orders  and  resolutions  of  the  trustees  or  oommis- 
sioners  of  the  turnpike  road,  made  in  pursuance 
thereof y  contrary  to  the  form  of  tiie  statute  : " — 
Held,  a  sufficient  convictioxL,  though  no  provi- 
sions of  any  particular  turnpike  act,  or  orders  or 
resolutions  ot  trustees  or  commissioners,  were 
set  forth  or  referred  to.  8tam^  t.  Sweetland^ 
2  New  Sess.  Cas.  90  ;  8  Q.  B.  13 ;  14  L.  J.,  M.  C. 
184 ;  9  Jur.  939. 

.  Appeal.] — ^A  party  convicted  under  4  Geo.  4, 
c.  95,  8.  87,  of  having  taken  too  large  a  toll,  and 
adjudged  to  pay  a  penalty  of  41«.,  may  appesd  to 
the  quarter  sessions.  Rex  v.  ITanti  (Jtutieet)^ 
1  B.  dc  Ad.  654. 

Oofts  Payable  by  Informer.] — On  appeal 

by  a  party  convicted  under  this  section,  the  in- 
former is  the  party  appealed  against,  within  the 
meaning  of  the  statute  ;  and  the  justices  having 
ordered  him  to  pay  lOZ.  for  costs,  the  court 
ffranted  a  mandamus  to  them  to  issue  a  warrant 
for  levying  the  same  on  the  goods  of  the  in- 
former,   lb. 

Bight  of  Action— niogally  Appointed.]— A 
Collector  or  a  renter  of  turnpike  tolls,  though 
illegally  appointed  without  the  forms  prescribed 
by  the  act  of  parliament,  may  still  recover,  upon 
a  count  for  an  account  stated,  the  amount  of  the 
tolls  for  which  he  has  credited  l^e  defendant 
passing  through  the  gate;  no  objection  being 
made  to  the  plaintiff's  title  by  the  trustees  or 
creditors  of  the  turnpike.  And  the  plaintiff 
having  sent  to  the  defendant  an  account  of  the 
tolls  due,  who  not  long  after  sent  5/.  inclosed  in 
a  letter  to  the  plaintiff,  in  which  he  stated  that 
she  should  have  the  remainder  next  week,  is 
evidence  of  such  an  account  stated,  and  a 
recognition  of  the  intestate's  title  to  be  accounted 
with  for  the  tolls.  Peacook  v.  Harris ^  10  East, 
104. 

Proiocntion  by — For  Burglary.] — If  a  person 
employed  by  the  trustees  of  turnpike  tolls  to 
collect  them,  lives  in  the  toll-house  rent  free, 
the  property  in  the  house  in  an  indictment  for 
burglaiy  may  be  laid  in  the  person  so  employed. 
Bex  V.  Cornfield,  1  M.  C.  C.  42. 

f.  Letting  ToUa. 

Xode  of— To  Highest  Bidder.]— By  3  Geo.  4,  c. 
126,  s.  55,  the  trustees  are  empowered  to  let  the 
tolls  by  auction ;  but  to  prevent  undue  prefer- 
ence, a  minute-glass  is  to  be  turned  thrice  after 
each  bidding ;  and  it  declares,  that,  if  no  other 
person  bids,  the  last  bidder  is  to  be  the  farmer 
or  renter.  Trustees  put  up  tolls  subject  to  other 
conditions,  one  of  which  was,  that  unless  there 
should  be  three  biddings  there  should  be  no  let- 
ting, unless  the  trustees  thought  proper  to  take 
less  than  three  biddings ;  and  that  tne  trustees 
should  have  a  reserved  bidding.  There  was  one 
bidding  only,  which  was  made  by  the  plaintiff  ,* 
whereupon  the  trustees  declared,  that  if  there 
was  no  advance,  they  should  be  obliged  to  make  a 
reserved  bidding.  The  minute-glass  was  turned 
thrice,  and  there  was  no  further  bidding.  The 
plaintiff  insisted  that,  under  the  express  terms  of 
the  act,  he  was  the  purchaser,  and  he  filed  a  bill 
for  a  specific  performance  : — Held,  that  he  was 


not  entitled  to  relief,  and  the  bill  was  dismissed, 
but  without  costs.  Levy  v.  Pendergrass,  2  Beav% 
415. 


■Hotiee  of  Amount  Bealiied.] — Trustees  of 


a  turnpike  road  were  authorized  tu  let  the  tolls, 
upon  giving  notice  of  their  intention  to  do  so, 
and  the  notice  was  to  state  the  amount  which 
the  tolls  produced  during  the  preceding  year, 
clear  of  the  expenses  of  collecting  : — Held,  that 
this  direction  was  sufficiently  complied  with, 
where  the  notice  merely  stated  the  amount  re- 
ceived by  the  trustees  during  the  preceding  year, 
although  during  part  of  that  time  the  toll!  were 
let  for  a  greater  sum  than  they  had  actually  pro* 
duced,  and  no  expenses  were  allowed  for  collect- 
ing during  that  part  of  the  year,  yetoman  v. 
Ring,  15  L.  J.,  Gh.  365. 

Agreoments  for— By  whom  made— Validity.  J 
— An  agreement  for  the  letting  of  tolls,  signed  by 
the  clerk  of  the  trustees,  and  by  the  lessee  or 
farmer  of  the  tolls,  is  valid  under  3  Geo.  4,  c.  126, 
8.  57,  and  therefore  can  be  enforced  by  the  trus- 
tees  notwithstanding  it  has  not  been  signed  by 
the  sureties ;  their  execution  of  the  agreement 
being  a  formality  for  the  benefit  of  the  trustees, 
which  they  may  waive  without  prejudice  to  their 
rights  against  the  lessee  or  fanner  of  the  toll& 
Markham  v.  Stanford,  14  C.  B.,  N.  S.  376 ;  8 
L.  T.  277. 

A.  agreed  in  writing  to  pay  the  rent  of  tolls 
which  he  had  hired  *'to  the  treasurer  of  the 
commissioners  :  ** — Held,  that  no  action  for  rent 
could  be  maintained  in  the  name  of  the  treasurer. 
Pigott  V.  Thowp»on,  3  B.  &  P.  147. 

By  3  Geo.  4,  c.  126,  s.  57,  all  contracts  signed 
by  the  trustees  for  letting  of  tolls,  or  by  their 
clerk  or  treasurer,  shall  be  valid,  although  not  by 
deed  or  under  seal,  and,  by  s.  74,  the  trustees 
may  sue  and  be  sued  in  the  name  of  their  clerk 
or  clerks  for  the  time  being.  The  trustees  of  a 
turnpike  road  having  appointed  two  persons  to 
act  as  their  clerks : — Held,  that  a  contract  for 
letting  tolls  signed  by  one  was  not  sufficient,  as 
both  filled  the  office  jointly.  Bell  v.  Nixon,  2 
M.  &  Scott,  634  ;  9  Bing.  393. 

In  an  action  by  the  clerk  of  the  trustees  of  a 
turnpike  road  against  a  surety  for  a  lessee  of  the 
tolls,  the  declaration  stated,  that,  at  a  public 
meeting  of  the  trustees  for  letting  the  tolls,  the. 
lessee  was  the  best  bidder,  and  that  the  trustees 
declared  that  he  should  become  tenant  of  ih^ 
tolls  on  the  terms  and  conditions  mentioned  in 
an  agreement ;  and  that,  by  an  agreement  made 
by  and  between  the  trustees  and  the  lessee  and 
his  sureties,  which  agreement  was  in  writing, 
and  was  duly  signed  by  D.,  treasurer  to  the  trus- 
tees, and  by  the  lessee  and  his  sureties,  the  lessee 
and  his  sureties  severally  and  jointly  agreed  with 
D.,  that  they  or  one  of  them  should  and  would 
pay  to  D.,  his  successors  and  executors,  or  to 
whom  any  five  of  the  trustees  should  direct,  the 
instalments  of  money  therein  mentioned  ;  and 
that,  on  failure  of  payment,  the  trustees  might 
enter  into  the  toll-houses  and  take  the  tolls.  The 
declaration  stated  that  the  lessee  entered  into  the 
receipt  of  the  tolls,  and  paid  certain  instalments ; 
but  that  the  residue  was  not  paid  to  D.  and  the 
trustees: — Held,  that  the  agreement,  as  stated, 
was  an  agreement  by  the  lessee  with  D.  in  his 
individual  capacity,  on  which  the  trustees  could 
not  sue.    Hellings  v.  Pratt,  6  Jur.  914. 

By  an  agreement,  reciting  that  at  a  meeting  of 
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the  trngtees  for  letting  by  anction  the  tolls  of  a 
turnpike  road,  N.  wfw  the  highest  bidder,  the 
clerk,  on  behalf  of  the  trustees,  agreed  to  let, 
and  N.  agreed  to  take,  the  tolls.  The  agreement 
.was  sign^  by  the  clerk  to  the  trustees : — Held, 
first,  that  the  agreement,  though  made  by  the 
clerk,  and  not  by  the  trustees,  was  a  sufficient 
compliance  with  3  Geo.  4,  c.  126,  ss.  55,  57. 
Shepherd  v.  ffodsman,  18  Q.  B.  316  ;  21  L.  J., 
Q.  6.  263  ;  16  Jnr.  948. 

Held,  secondly,  that  s.  67  of  the  3  Geo.  4,  c.  126, 
was  not  affected  by  8  &  9  Vict  c  106,  s.  3,  by 
which  a  lease,  required  by  law  to  be  in  writing, 
of  any  tenements  or  hereditaments,  shall  be  yoid, 
unless  made  by  deed«    lb, 

.  CoatraetwithSiiretlei — Joint  or  leveraL] 

— By  a  memorandum  of  an  agreement  between 
the  trustees  of  a  turnpike  road  and  N.,  the  trus- 
tees agreed  to  let  and  he  to  take  the  tolls  for  a 
year  at  a  certain  rent ;  and  N.,  as  renter  of  the 
tolls,  and  D.  as  his  surety,  severally  promised 
the  trustees  that  N.  should  pay  the  rent  at  the 
appointed  times,  and  perform  the  conditions  an- 
nexed to  the  agreement : — Held,  that  the  con- 
tract was  several  and  not  joint,  and  that  the  trus- 
tees could  not  sue  the  parties  jointly  for  arrears 
of  the  rent.  Lee  v.  yiwon,  1  A.  &  E.  201 ;  3  N. 
k  M.  441. 


Actions  upon— Pleadings.] — In  an  action 


for  rent  payable  under  an  agreement  with  the 
trustees  of  turnpike  roads,  demising  tolls  and 
toll-houses,  the  declaration  need  not  shew  that 
the  forms  required  by  3  Geo.  4,  c.  126,  s.  55,  were 
observed  in  tne  letting.  WUlington  v.  BroumCf 
8  Q.  B.  169  ;  15  L.  J.,  Q.  B.  23  ;  9  Jur.  271. 

A  declaration  against  the  sureties  of  a  farmer 
of  tolls  under  3  Geo.  4,  c.  126,  need  not  set  fortii 
a  compliance  with  all  the  requisites  contained  in 
s.  55  as  to  the  letting  of  such  tolls.  It  is  sufficient 
to  state  that  they  were  duly  let  under  the  act. 
Oldroyd  t.  Oramptonf  5  Scott,  256 ;  4  Bing.  N. 
G.  24  ;  3  Hodges,  261. 

In  an  action  by  a  trustee  of  a  turnpike  road 
against  a  lessee  of  tolls  for  rent,  he  pleaded,  that, 
after  the  demise  to  him,  and  before  any  rent  be- 
came due,  the  4  &  5  Vict.  c.  33,  passed,  which 
took  away  certain  of  the  tolls,  and  therefore  the 
lease  was  void  : — ^Held,  bad,  on  general  demurrer. 
MarrU  v.  Morrice^  10  M.  &  W.  260 ;  12  L.  J.,  Ex. 
43. 

Flea,  to  an  action  on  a  covenant  for  rent  due 
for  turnpike  tolls,  that,  before  it  became  due,  the 
trustees  entered  into  and  upon  a  part  of  the  tolls, 
and  ejected,  expelled,  put  out  and  removed  the 
defendant  from  the  possession  thereof,  and  kept 
and  continued  him  so  ejected.**  Replication,  that 
the  trustees  did  not  enter  into  or  upon  the  said 
part  of  the  tolls,  or  eject  the  defendant  from  the 
possession  thereof,  as  alleged  : — Held,  that  this 
replication  was  good  on  special  demurrer,  al- 
though it  put  in  issue  not  only  the  expulsion  but 
also  the  entry,  the  latter  being  immaterial  and 
impossible;  and  that  the  defendant  having  mixed 
up  tiie  entry  and  expulsion  as  constituting  the 
eviction,  the  plaintiff  had  a  right  to  follow  him, 
and  to  accept  the  issue  as  tendered.  Palmer  v. 
Gooden  or  Goden,  8  M.  &  W.  890 ;  1  D.,  N.  S. 
673. 

«r*  Mortffaffe  of  Tolls. 
.  By  Tmitees^Talidity  of.] — ^A  mortgage  exe- 


cuted by  A.,  B.,  C.,  D.  and  £.,  as  trustees  of  a 
turnpike  road,  is  not  invalidated  by  shewing 
that  A.,  who  had  acted  as  a  trustee  for  many 
years,  had  not  been  appointed  -under  seal,  .as 
required  by  the  local  act.  Doe  d.  Ba^gdleff  v. 
Haree,  1  K.  &  M.  237  ;  4  B.  &  Ad.  435. 


Statutory   Authority    to    Xako  —  Con- 


ttmetion.] — ^Trustees  of  a  turnpike  road  being 
desirous  of  obtaining  an  act  authorizing  the 
making  a  new  road  connected  with  the  former, 
the  plaintiff  agreed  to  advance  2,000/.  for  the 
purpose  of  making  the  new  road,  upon  having 
the  payment  secuiid  by  a  mortgage  of  the  tolls 
of  both  roads.  The  trustees  obtained  an  act 
which  authorized  the  making  of  the  new  road, 
repealed  the  act  under  which  the  old  was  made, 
and  placed  both  roads  under  one  system  of 
management,  treating  them  for  most  purposes 
as  one  road.  By  this  act  it  was  provided,  that 
the  tolls  of  the  old  road  should  be  applied,  first, 
in  paying  the  expenses  of  obtaining  the  act ; 
seconcily,  in  paying  the'  interest  on  mortgages  of 
the  tolls  receivable  under  the  old  act ;  thirdly, 
in  repairing  the  old  road ;  and,  fourthly,  in 
paying  the  principal  of  the  old  mortgages.  And 
that  the  tolls  of  the  new  road  should  he.  applied, 
first,  in  paying  the  expenses  of  obtaining  Uie 
act ;  secondly,  in  making  and  repairing  the  new 
road ;  tMrdly,  in  paying  the  interest  of  money 
borrowed  on  the  tolls  of  the  new  road;  and, 
fourthly,  in  paying  the  principal  of  moneys 
borrowed  under  the  repealed  act,  or  borrowed  oil 
the  toUs  of  the  new  road.  A  party  advanced 
2,O0OZ.,  and  a  mortgage  was  made  to  him  of  the 
tolls,  toll-houses,  &c.,  in  such  a  form  that  it  was 
doubtful  whether  it  extended  to  the  tolls  of  the 
new  road  : — Held,  in  the  context  of  the  act, 
that  it  did  not  take  away  the  power  of  mort- 
gaging given  by  3  Geo.  4,  c.  126,  s.  81 ;  that  the 
trustees,  therefore,  had  power  to  mortgage  the 
tolls  of  the  old  road  as  well  as  the  new  road,  for 
moneys  borrowed  for  the  purposes  of  the  new 
road,  and  that  the  party,  havmg  advanced  his 
money  on  the  ffuth  of  having  a  security  on  both 
roads,  was  entitled  in  equity,  if  not  at  law,  to  a 
security  on  the  tolls  of  the  old  road  as  well  as  of 
the  new.  Oretoe  (^Lord)  v.  JEdleeton,  1  De  G.  ft 
J.  93  ;  3  Jur.,  N.  S.  1061. 


Of  Toll-hoilses.] — The  trustees  of  a  public 


turnpike  act,  which  empowers  them  to  erect 
toll-houses  and'  mortgage  the  tolls,  and  whic^ 
declares  that  there  shaU  be  no  priority  among 
the  creditors,  have  no  power  to  mortgage  the 
toll-houses  or  gates.  lairtUle  d.  Mytton  v. 
Gilbert,  2  T.  B.  169. 

If  in  fact  they  have  made  such  a  mortgage, 
and  an  ejectment  is  brought  against  them  by  the 
mortgagee,  they  are  not  estopped  by  their  deed 
from  insisting  that  the  act  gives  them  no  such 
power.    lb, 

Honey  '*  Borrowed  and  Taken  np  at  In- 
terest.'*]— ^The  trustees  of  a  turnpike  being  in- 
debted to  their  derk  in  81 Z.,  for  business  done  as 
a  solicitor,  gave  him  a  mortgage  for  80Z.,  which 
recited  the  consideration  to  be  money  advanced 
by  him  to  them : — Held,  that  the  mortgage  was 
valid  under  3  Geo.  4,  c.  126,  s.  81,  the  transaction 
being  equivalent  to  money  "  borrowed  and  taken 
up  at  interest "  by  the  trustees.  Doe  d.  Jomee  v. 
fmes,  5  Ex.  16  ;  19  L.  J.,  Ex.  284, 
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Seoured  Creditor— Priority.] — ^TroBtees  under 
a  turnpike  act  haying  demised  to  one  of  several 
mortgajgees  such  proportion  of  the  tolls  arising 
from  the  road  and  of  the  toll-houses  and  toll- 
gates  for  collecting  the  same,  as  the  sum  ad- 
vanced by  him  bore  to  the  whole  sam  raised  on 
the  credit  of  the  tolls,  the  mortgagee  brought 
ejectment  for  the  toll-houses  and  toll-gates,  in 
order  to  repay  himself  the  interest  due  to  him  : 
— Held,  that  he  might  well  maintain  his  action, 
notwithstanding  a  clause  in  the  act  that  all  the 
mortgagees  should  be  creditors  upon  the  tolls  in 
equal  degree.  Doe  d.  Banks  v.  Booth,  2  B.  &  P. 
219. 

'•Priority  of  Charge."!— By  a  turnpike  act 
the  tolls  were  subject  to  the  payment  of  moneys 
borrowed  and  to  be  borrowed  thereupon.  The 
trustees  granted  mortgages  of  such  tolls,  in  the 
form  given  by  3  Geo.  4,  c.  126,  s.  81,  conveying 
to  each  creditor  such  proportion  of  the  tolls, 
and  the  toll-gates  and  toll-houses,  as  the  money 
advanced  by  him  bore,  or  should  bear,  to  the 
whole  sum  due  or  to  become  due  on  that  security. 
By  a  subsequent  act  for  making  a  new  brandi 
TMid,  the  former  act  was  continued,  and  tolls 
were  granted  in  respect  of  the  new  branch,  to 
be  applied  like  the  foimer,  and  to  be  subject  to 
the  debts  incurred  on  the  credit  of  the  former 
tolls ;  and  it  was  enacted  that  all  moneys  due 
on  such  credit  should  be  entitled  to  "a  pre- 
ference and  priority  of  charge  and  payment" 
before  any  moneys  advanced  under  this  act  for 
making  the  new  branch : — ^Held,  that  the  words 
**  priority  of  charge  "  did  not  prevent  this  mort- 
l^agee  from  •  acquiring  a  legal  estate  in  the  sub- 
jects mortgaged,  and  that  he  might  recover  the 
toll-houses  and  gates  in  ejectment,  only  remain- 
ing accountable  to  the  other  mortgagees  for  such 
portion  of  the  tolls  as  they  were  entitled  to  in 
respect  of  their  advances.  Doe  d.  Tkomp$on  v. 
Zediard,  4  B.  &  Ad.  137  ;  1  N.  &  M.  683. 

Bights  of  Xortgageoi.]  —  The  3  Geo.  4,  c. 
126,  s.  49,  enables  a  mortgagee,  whose  mortgage 
is  under  s.  81,  to  recover,  on  his  own  demise 
only,  the  toll-gates  and  toll-houses  in  ejectment, 
although  there  are  prior  unsatisfied  mortgages 
at  the  same  time  uix)n  the  tolls,  toll-gates  and 
toll-houses.  The  first  mortgagee  under  this 
statute  is  in  a  different  situation  from  an 
ordinary  mortgagee,  as  he  does  not  l^e  the 
whole  legal  estate  ;  and,  therefore,  the  objection, 
that  at  law  a  subsequent  mortgagee  has  no 
estate,  CMnnot  prevail.  Boed,  WattouY,  Penfold^ 
3  Q.  B.  757  ;  3  G.  &  D.  236  ;  12  L.  J.,  Q.  B.  70  ; 
6  Jur.  948.  See  Bot  d,  L&ei  v.  Horn,  3  Q.  B. 
767 ;  3  G.  &  D.  239  ;  12  L.  J.,  Q.  B.  72  ;  7  Jur. 
38. 

Ejectment  by  a  mortgagee  to  recover  posses- 
sion of  the  toll-gates.  After  the  commencement 
of  the  ejectment,  another  ejectment  on  the 
demise  (laid  earlier  than  in  the  first  action)  of 
another  mortgagee  was  commenced.  Judgment 
went  by  default  in  the  second  ejectment ;  and 
before  trial  the  sheriff  gave  the  plaintiff  in  the 
second  ejectment  possession  under  a  habere 
facias  possessionem: — Held,  that  the  plaintiff 
who  had  commenced  his  ejectment  first  was 
entitled  to  the  verdict.  Boe  d.  Burt  v.  Rtms, 
1  Bl.  &  Bl.  419  ;  22  L.  J.,  Q.  B.  Ill ;  17  Jur.  602. 


daimi  on  Toll  Pimd.]~iS^tf  e«|^m,  Appli- 


CA.TION  OF- Funds. 


Assignment  of— Validity.]— An  assignment  of 
a  mortgage  of  tolls  according  to  the  form  pre- 
scribed by  3  Geo.  4,  c.  126,  s.  81,  has  no  validity 
unless  produced  and  notified  to  the  proper  clerk 
or  treasurer,  and  by  him  entered  m  tiie  book 
kept  for  that  purpose  within  two  months  from 
its  date.  Boe  d.  Joiu's  v.  Jones,  6  Ex.  16  ;  19  L. 
J.,  Ex.  284. 

The  fact  of  the  clerk  having  prepared  or  at- 
tested the  execution  of  the  transfer  is  evidence 
from  which  a  jury  may  infer  a  notification  to 
him.    Ih, 

Where  the  trustees  held  meetings,  and  had 
separate  clerks  at  several  places  within  their 
district: — Held,  that  the  clerk  of  the  place  in 
which  the  mortgage  was  made  and  entered  was 
the  proper  clerk  to  receive  the  notification, 
although  the  mortgage  included  the  tolls  of  the 
whole  district  and  tiie  clerk  was  himself  the 
mortgagee.    Ih, 

A.  made  a  voluntary  assi^mentof  turnpike 
bonds  to  B.,  in  trust  for  himself  for  life,  and 
after  his  death  for  his  nephew.  He  delivered 
the  bonds  to  B.,  but  did  not  observe  the  formali- 
ties required  by  3  Geo.  4,  c.  126,  s.  81,  to  make 
the  assignment  effectual : — ^Held,  on  his  death, 
that  no  interest  in  the  bonds  passed  by  the 
assignment,  and  that  B.  ought  to  deliver  them  to 
his  executors.    Searle  v.  Law,  16  Sim.  96. 


Secondary  £yidenoe  of— When  Allowed.] 


— Where  an  assignment  of  turnpike  tolls  had  been 
executed  by  way  of  mortgage  to  A. : — Held,  in 
an  action  by  his  persoufd  representative  idN»r 
his  death  against  the  trustees  for  arrears  of 
interest,  that  a  search  for  the  security  in  the 
office  of  A.'s  solicitor,  where  his  papers  had  been 
deposited,  except  some  deposited  in  a  suit 
against  A.'s  representative  in  the  office  of  one  of 
the  masters  in  chancery  and  also  in  the  latter 
office,  without  finding  the  security  among  any  of 
such  papers,  was  sufficient  evidence  of  its  loss  to 
let  in  secondary  evidence,  and  that  entries  in  a 
book  of  the  trustees,  indorsed  '*  Mortgage  Book," 
containing  an  abstract  of  the  names  of  the 
creditors,  the  amounts  of  their  securities  and 
the  interest  due  upon  them,  was  good  secondary 
evidence  of  such  security.  Pardoe  v.  Price,  13 
M.  &  W.  267  ;  14  L.  J.,  Ex,  212. 

Hatnre  of  Security — Xortmain  Act]  —  A 
mortgage  of  turnpike  tolls  is  an  interest  in  land 
within  the  Mortmain  Act  (9  Geo.  2,  c.  36).  Ash' 
ton  V.  Langdale  {Lord),  4  De  G.  &;  S.  402  ;  20 
L.  J.,  Ch.  234  ;  16  Jur.  868. 


Statute  of  Limitatioiis.] — ^Turnpike  tolls 


are  within  the  Statute  of  Limitations  (3^4 
Will.  4,  c.  27),  and  consequently  more  than  six 
years*  arrears  of  interest  are  recoverable  on  a 
mortgage  of  them.  Mellish  v.  Brooks,  3  Beav. 
22. 


Bonnm  notaMle.]— By  3  Geo.  4,  c  126, 


8.  81,  the  trustees  of  a  turnpike  may  borrow 
money  upon  mortgage.  The  form  of  mortgage, 
given  in  the  act,  assigns  the  tolls,  toll-gates  and 
toll-houses  to  the  mortgagee,  to  hold  for  the 
residue  of  the  term  for  whidi  the  tolls  are  granted, 
unless  the  mortgage  money  with  interest  l^  sooner 
repaid : — Held,  &:st,  that  such  a  mortgage  is 
bonum  notabile  where  the  road  and  toll-houses 
are,  and  not  where  the  deed  is  at  the  time  of  the 
mortgagee's  death.    Beg,  v.  Balhy  and  Worksojt 
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iTrusUeM),  1  B.  C.  C.  1S4  ;  22  L.  J.,  Q.  B.  164  ; 
17  Jut.  734. 

Held,  seoondly,  that  the  deed  conferred  no 
legal  right  on  the  mortgagee  to  the  payment  of 
the  principal  or  interest ;  and  consequently  that 
a  mandamus  to  pay  the  money  did  not  lie  against 
the  trustees.    lb, 

Pertoaal  Liability  of  Tmstaet.]— The  chair- 
man of  the  trustees  of  a  turnpike  road  applied 
to  the  treasurer  of  the  road  to  advance  to  the 
trust  2,000Z.  as  a  temporary  loan ;  the  treasurer 
placed  the  sum  required  to  the  credit  of  the 
trustees,  but  he  received  no  such  security  as 
is  provided  by  3  Geo.  4,  c.  126,  s.  81 : — Held, 
that  the  chairman  was  not  exempted  from  per- 
sonal liability  by  7  &  8  Geo.  4,  c.  24,  s.  .3,  the 
money  not  having  been  borrowed  on  the  credit 
of  the  tolls  in  the  manner  prescribed  by  the 
statutes.  Parrott  v.  Eyre^  3  M.  &  Scott,  867  : 
10  Blng.  283. 

5.  Application  of  Funds. 

Arrean  of  Interoit — Order  on  Parish— Priority 
of  Bepain.] — By  a  local  act  the  moneys  received 
under  the  act  were  to  be  applied  in  repairing  the 
roads,  and  then  in  paying  the  interest  of  the 
moneys  advanced  on  the  credit  of  the  act.  After 
4  &  5  Vict.  c.  59,  the  trustees  applied  a  sum 
towards  payment  of  former  arrears  of  interest, 
and  the  trust  funds  became  thereby  insufl^ient 
for  the  repair  of  the  roads  : — Held,  first,  that 
4  &  5  Vict.  c.  59,  did  not  give  the  trustees  a  right 
to  apply  their  funds  otherwise  than  as  directed 
by  the  local  act,  and  therefore  the  payment  of 
arrears  of  interest  by  the  trustees  was  improper. 
Reg,  V.  South  Shields  Turnpike  Roads  (Trustees), 
3  El.  &  Bl.  699 ;  23  L.  J.,  M.  C.  134  ;  18  Jur. 
1115. 

Held,  secondly,  that  the  justices  had  power  to 
make  the  order  on  the  parish  notwithstanding 
the  improper  application  of  the  funds ;  but  the 
court  concurred  with  the  quarter  sessions  that  it 
was  not  necessary  nor  expedient  to  cast  on  the 
present  occupiers  in  the  parish  the  buiden  of  pay- 
ment of  former  arrears  of  interest,  and  ther^ore 
affirmed  their  order.    Ih, 

The  trustees  of  a  turnpike  road  have  no  power 
to  apply  their  funds  in  payment  of  arrears  of 
interest  upon  moneys  secured  upon  the  tolls  in 
priority  to  the  necessary  repair  of  the  roads.  Ih, 

Trustees  of  a  turnpike  road  who,  by  their  local 
act,  are  to  apply  the  tolls  in  keeping  down  the 
interest  of  the  principal  sum  borrowed  on  the 
credit  of  the  act,  and  then  in  keeping  the  road 
in  repair,  are  not  justified  in  paying  off  old 
arrears  of  interest  when  the  road  is  out  of  repair, 
before  defraying  the  expense  of  the  repairs,  but 
only  the  interest  periodically  &lling  due.  Reg. 
V.  Hutchinson^  4  £1.  &  Bl.  200  ;  3  0.  L.  B.  104  ; 
24  L.  J.,  M.  C.  25  ;  18  Jur.  1116. 

By  a  turnpike  act  the  trustees  were  to  apply 
all  moneys  received  by  them  by  virtue  of  the  act 
upon  the  roads  included  in  the  act ;  first,  in  pay- 
ing the  expenses  of  and  incident  to  the  obtaining 
of  the  act ;  secondly,  in  paying  and  discharging 
any  interest  which  might  from  time  to  time  be 
owing  in  respect  of  money  which  might  have 
been  borrowed  on  credit  of  the  tolls  authorized 
to  be  taken  by  former  acts  thereby  repealed ; 
thirdly,  in  keeping  the  roads  in  repair ;  fourthly, 
in  paying  and  discharging  any  interest  on  money 
which  might  be  borrow^  on  the  credit  of  the 


tolls ;  fifthly,  in  reducing  and  dischai^png  the 
principal  moneys  borrowed  on  the  credit  A  the 
tolls  authorized  to  be  taken  by  former  acts ;  and, 
lastly,  in  reducing  and  discharging  the  principal 
moneys  which  shordd  thereafter  l^  borrowed  : — 
Held,  that  a  mortgagee  of  the  tolls  authorized  to 
be  taken  by  the  former  acts  had  no  right  o£ 
action  against  the  trustees  whatever  for  the 
arrears  of  interest  due  to  him,  whether  the 
expenses  of  obtaining  the  act  had  been  paid  or 
not,  or  whether  the  trustees  had  or  had  not  in 
their  hands  sufficient  money  for  the  pajinent  of 
such  arrears  of  interest.  Pardoe  v»  Price^  16 
M.  &  W.  451 ;  16  L.  J.,  Ex.  192. 

When   Priority  Allowed— Spodal  Pro- 

yisioni.] — By  a  turnpike  act  the  tolls  were  to  be 
applied,  in  the  first  pLace,  in  payment  of  the  ooets 
of  the  act ;  in  the  next  pUce,  in  paying  and  dis- 
charging all  interest  now  due  and  owing,  and 
which  shall  hereafter  become  due,  upon  any 
mortgage  or  securities  of  the  tolls,  and  in  defray- 
ing the  expenses  of  erecting  toll-houses,  &c.,  and 
of  widening,  repairing,  &c.,  the  roads ;  and,  lastly, 
in  reducing,  paying  off  and  discharging  the 
several  sums  of  money  due  on  any  mortgage  or 
securities,  and  also  other  debts  now  due  or  here- 
after to  become  due: — Held,  that  the  trustees 
were  at  liberty  to  apply  the  tolls  in  payment  of 
arrears  of  interest  in  priority  to  the  repairs  of 
the  road,  and  that  the  funds  not  being  sufficient 
for  both,  no  order  could  be  made  upon  them  by 
justices  to  contribute  towards  the  repairs,  under 
5  &  6  Will.  4,  c.  50,  8.  94.  BuHon  Turnpike 
Trustees  v.  Wincanton  Highway  Hoard,  5  L.  R., 
Q.  B.  437  ;  39  L.  J.,  M.  C.  155  ;  22  L.  T.  605  ;  18 
W.  R.  1027. 

A  turnpike  act  (4  Vict.  c.  xxxv.),  after  reciting 
that  the  principal  sum  borrowed  on  the  credit  of 
the  tolls  under  former  acts  still  remained  unpaid, 
together  with  arrears  of  interest  thereon,  and 
that  such  sums  could  not  be  paid,  nor  the  interest 
thereon  discharged,  nor  the  road  kept  in  repair, 
without  further  powers,  enacted  that  all  moneys 
received  by  the  trustees  should  be  applied  in  the 
first  place  in  paying  and  discharging  any  interest 
which  might  from  time  to  time  be  owing  in  re- 
spect of  any  money  borrowed  on  the  credit  of 
the  tolls ;  secondly,  in  maintaining  and  keeping 
the  roads  in  repair ;  and  thirdly,  in  reducing  and 
paying  off  the  principal  sums  borrowed.  On  an 
application  under  4  &  5  Vict.  c.  59,  for  an  order 
for  contribution  from  the  highway  rates  : — Held, 
that  the  act  did  not  authorize  the  payment  of 
arrears  of  interest  before  repairing  the  road. 
Market  Harhorough  and  Hramton  Turnpike 
Trustees  v.  KetteriTig  Highway  Hoard,  8  L.  B., 
Q.  B.  308 ;  42  L.  J.,  M.  C.  137  ;  28  L.  T.  446 ;  21 
W.  B.  737. 

Honey  Borrowed — Sinking  Pnnd.]  —  Honey 
borrowed  by  the  commissioners  of  a  turnpike 
road,  on  the  security  of  the  tolls,  after  12  &  13 
Vict,  c  87,  to  pay  off  a  debt  contracted  before 
that  act,  is  not  money  borrowed  after  the  passing- 
of  the  act,  within  the  meaning  of  the  act ;  and 
therefore  the  sinking  fund,  directed  by  that  act 
to  be  set  aside  out  of  the  tolls  to  pay  off  such 
money,  comes  within  13  &  14  Vict,  c.  79,  and 
will  not  have  priority  over  all  other  payments 
out  of  the  tolls.  Chatham  Board  of  Health  v. 
Rochester  Pavement  and  Road  Commissioners^ 
1  L.  B.,  Q.  B.  24 ;  35  L.  J.,  M.  C.  81 ;  12  Jur., 
N.  S.  47  ;  13  L.  T.  273  ;  14  W.  B.  51. 
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InmAeieney  of  Fund  —  Apportionment.]  — 
When  the  roads  of  a  turnpike  trost  pass  through 
several  parishes,  and  the  funds  of  the  trusts 
Applicable  to  the  repairs  of  the  roads  are  insuffi- 
•cient,  the  funds  ought  to  be  apportioned  to  the 
roads  in  each  parish  according  to  the  amount  of 
repairs  in  each  parish,  and  not  according  to  the 
mileage  in  each ;  and  the  deficiency  thus  left  in 
each  parish  may  be  supplied  by  contribution  out 
of  the  highway  rates,  under  4  &  5  Vict.  c.  59,  s.  1. 
Brightonj  Cfuckfield  and  Weft  Orinstead  Tv^m- 
jpike  Roads  (Tnnteei)  v.  Preston  (^Surveyors, 
>.),  6  L.  R.,  Q.  B.  146 ;  39  L.  J.,  M.  C.  33  ;  22 

.  T.  92  ;  18  W.  B.  674. 

€.  Applioation  op  Highway  Bates  to 

Bbpaibs. 

TTnder  4*6  Viot.  o.  69.]  —  The  4  &  5  Vict. 
C,  69,  which  provided  for  the  application  of 
highway  rates  to  the  repairs  of  turnpike  roads 
when  the  revenues  of  the  turnpike  trusts  were 
insufficient,  applies  to  turnpike  roads  not  in 
existence  at  the  time  when  it  was  p'assed.  Sunk 
Island  Turnpike  Road  (Trustees)  v.  Patrington, 
1  B.  &  S.  747 ;  31  L.  J.,  M.  C.  18. 

Turnpike  Tnut,  what  is.] — A  turnpike 

trust  is  not  the  less  a  turnpike  trust  within  4  & 
5  Yict.  c.  69,  because  the  funds  of  it  are  derived 
from  other  sources  than  from  tolls  taken  on  the 
road.    Ih, 

A  turnpike  trust  may  be  within  the  provisions 
of  4  &  5  Vict.  c.  59,  although  the  road  was  made 
and  the  tolls  are  taken  under  a  public  general 
statute.    Ih 

Jnrisdiction  of  Jnatloes.] — Justices  can 

make  an  order  for  a  portion  of  the  highway  rate 
to  be  applied  to  a  turnpike  road  authorized  to 
1t>e  made,  where  part  only  has  been  completed 
and  opened  to  the  public.    Roberts  v.  RobertSf 

3  B.  &  S.  183  ;  7  L.  T.  320 ;  11  W.  R.  36. 

By  a  local  act,  subsequent  to  4  &  5  Vict.  c.  69, 
the  trustees  of  a  turnpike  trust  were  directed  to 
apply  tiie  trust  funds  (after  discharging  the  ex- 
penses of  the  obtaining  the  act),  first,  in  the 
management  of  the  roads,  salaries  of  officers,  &c., 
but  not  exceeding  in  any  year  3002. ;  secondly, 
in  the  maintenance  and  reparation  of  the  roads, 
but  so  that  the  amount  expended  for  these  pur- 
poses should  not  exceed  yearly  1,600^ ;  and, 
lastly,  in  paying  off  a  debt  due  from  the  trust. 
The  revenue  of  the  trust  was  in  excess  of  the 
expenditure,  so  that  there  was  a  small  sum 
applicable  to  the  reduction  of  the  debt ;  but  de- 
sirous to  apply  a  larger  sum  to  this  purpose, 
the  trustees  obtained  an  order  of  justices  under 

4  &  5  Vict,  c  69,  s.  1,  on  the  grounds  that  the 
funds  of  the  trust,  although  sufficient  for  the 
repair  of  the  roads,  if  applied  as  directed  by  the 
local  act,  would  be  insufficient  if  the  sum  pro- 
posed to  be  applied  to  the  liquidation  of  the 
debt  were  paidT : — Held,  that  the  justices  had  no 
jurisdiction  to  make  the  order.  Weardale  DiS' 
triot  Highway  Board  v.  Alston  Turnpike  Trust 
iTrustees\  1  L.  R.,  Q.  B.  396  ;  36  L.  J.,  M.  C.  173  ; 
12  Jut.,  N.  S.  663 ;  14  L.  T.  546 ;  14  W.  R.  988. 

Oontribntion  Order— When  Tmitees  Entitled 
to.]— A  private  act  (6  Geo.  4,  c.  xciv.),  after 
authorizing  trustees  to  establish  a  ferry  across 
the  Blver  Arun  at  Littlehampton,  in  Sussex,  and 
make  roads  in  commxmication  therewith,  pro- 


vided that  the  roads  when  made,  as  well  as  the 
ferry,  should  be  maintained  and  repaired  out  of 
the  tolls  thereby  authorized  to  be  taken.  The 
act  specified  no  limit  of  time  for  the  expiration 
of  the  trust,  but  it  was  provided  that  if  the  exe- 
cution of  the  authorized  works  should  not  be 
completed  within  the  space  of  ten  years,  all  the 
powers  and  authorities  given  should  cease  and 
determine,  save  only  as  to  so  much  of  the  work 
as  should  have  been  completed  within  that  time. 
The  ferry  was  established,  and  all  the  roads 
made  with  one  exception ;  but  the  funds  de- 
rived from  the  tolls  being  insufficient  to  keep 
one  of  the  roads  so  made  in  repair,  an  order  was 
made  by  justices  in  special  sessions,  under  the 

Erovisions  of  4  &  6  Vict.  c.  59,  s.  1,  for  contri- 
ution  out  of  the  highway  rates  towards  tlie 
repair  of  such  road: — Held,  that  the  road  in 
question  was  a  turnpike  road  within  4  &  6  Vict. 
c.  69,  and  that  as  the  funds  of  the  trust  were 
inadequate  to  keep  it  in  repair  the  justices  had 
a  discretion  to  appropriate  a  portion  of  the  high- 
way rate  towards  its  maintenance.  Reg,  v. 
Freneh,  3  Q,  B.  D.  187  ;  47  L.  J.,  M.  C.  74  ;  38 
L.  T.  386  ;  26  W.  R.  437.  Affirmed,  4  Q.  B.  D. 
607  ;  48  L.  J.,  M.  C.  176  ;  41  L.  T.  63—0.  A. 

Held,  also,  that  the  completion  by  the  trustees 
of  the  whole  system  of  roads  specified  in  5  Geo.  4, 
c.  xciv.,  was  not  a  condition  precedent  to  the  right 
to  call  upon  the  parish  to  contribute  towards  the 
repair  or  the  roads  that  had  been  made.    Ih, 

A  turnpike  act  (6  Vict.  c.  Ixix.,  s.  1}  pro- 
hibited the  trustees  from  taking  any  toll,  on  a 
certain  part  of  their  roads,  between  a  town  and 
a  bridge ;  but  enacted,  by  s.  2,  that  in  case  tiie 
trustees  keep  and  continue  in  good  repair  that 
part  of  the  i^ad,  then  it  shall  be  lawful  for  them 
to  take  on  such  part  of  the  road  the  tolls  speci- 
fied. The  trustees  kept  this  part  of  the  roaid  in 
repair  and  took  thereon  the  tolls  specified,  which 
were  sufficient  to  pay  for  the  repairs  of  that  part 
of  the  road.  But  the  tolls  taken  throughout  the 
trust  being  insufficient  to  meet  the  repairs  of 
the  road  within  it,  the  trustees,  under  4  &  6 
Vict.  c.  59,  s.  1,  applied  for  a  contribution  order 
upon  the  parish  in  which  the  above  part  of  the 
road  was  situate : — Held,  that  the  trustees  were 
not  entitled  to  an  order.  Market  Harhorough 
Trustees  v.  Ma/rket  Harhorough  Highway  Boards 
8  L.  R.,  Q.  B.  327  ;  42  L.  J.,  M.  C.  139  ;  28  L.  T. 
600. 

The  hamlet  of  W.,  within  and  part  of  a  parish, 
was,  by  a  local  act,  constituted  uie  town  of  W., 
and  placed  under  the  management  of  commis- 
sioners, and  the  surveyor  of  the  highways  was 
required  to  pay  a  proportion  of  the  highway 
rates*  to  the  commissioners,  W.  continuing  liable 
to  contribute  to  the  parish  rates.  By  another 
local  act,  for  maintaining  a  turnpike  road  from 
W.  to  L.,  and  sea  defences  for  protecting  such 
road  and  the  lands  adjoining  from  the  future 
encroachments  of  the  sea,  trustees  were  ap- 
pointed to  carry  the  act  into  effect,  with  power  to 
levy  and  assess  rates  upon  the  owners  of  the 
land ;  and  the  powers  conferred  by  tlie  former 
local  act  were  not  to  be  affected,  except  that 
the  commissioners  were  to  be  relieved  from 
maintaining  and  protecting  so  much  of  the  road 
as  was  within  ^.  The  Public  Health  Act  (11  & 
12  Vict.  c.  63),  was  afterwards  applied  to  W.,  and 
a  local  board  was  appointed  which  vras  to  exe- 
cute the  office,  and  nave  all  the  powers  of  sur- 
veyors of  highways,  except  where  such  powers 
might  be  inconsistent,  and  the  inhabitants  of 
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any  district  weie  not  to  be  liable  to  highway 
rate  or  other  payment,  not  being  toll,  in  respect 
of  making  or  repairing  roads  or  highways  within 
any  parish,  township  or  place,  sitoate  beyond 
the  'umits  of  such  district.  Portions  of  the 
turnpike  road  being  out  of  repair,  and  the 
revenues  accruing  to  the  trustees  under  the 
local  act  being  insufficient  to  keep  it  in  repair, 
and  preserve  the  embankments,  an  order  was 
made  upon  the  surveyor  of  the  highways  of  the 
parish  for  payment  of  a  portion  of  the  highway 
rates  to  the  trustees,  to  \>&  laid  out  in  the  repair 
of  the  portion  of  the  turnpike  road  within  the 
parish,  and  this  order  being  appealed  against : 
— Held,  first,  that  the  road  in  question  was  a 
turnpike  road  within  4  &  5  Vict.  c.  t9,  Beg.  v. 
Worthing  and  Lancing  Turnpike  Road,  3  El. 
k  Bl.  989  ;  2  C.  L.  R.  1678 ;  23  L.  J.,  M.  C.  187  ; 
18  Jur.  907. 

Held,  secondly,  that  by  the  local  act  the 
management  of  the  road  was  transferred  from 
the  commissioners  to  the  turnpike  trustees,  the 
latter  having  the  ordinary  right  to  seek  relief 
from  the  parish  in  case  of  the  deficiency  of  the 
funds,  and  the  parish  being  liable  to  an  indict- 
ment for  non-repair  of  the  road.    lb. 

Held,  also,  that  the  local  board  of  health  was 
made  the  surveyors  of  the  highways  within  the 
district,  and  empowered  to  make  a  highway  rate 
for  the  purpose  of  contributing  towards  the  de- 
ficiency of  the  turnpike  funds,  and  that  the  order 
appealed  against  was  therefore  invalid.    lb. 

A  turnpike  act  provided  for  the  application  of 
the  tolls  to  payment  of  the  expenses  of  the  act, 
salaries,  interest  of  debt,  repairs  of  road  not  ex- 
ceeding 8002.,  reduction  of  principal  debt,  and 
repairs  of  road.  The  estimated  revenue  of  the 
trust  was  1,087Z.,  and  expenditure  1,0172. ;  and 
after  allowing  for  salaries,  interest,  and  8002. 
towards  repairs,  the  surplus,  83?.,  was  applied 
towards  reduction  of  principal  debt.  That  leEt 
a  deficiency  of  2172.,  to  be  raised  by  parochial 
contributions,  and  the  sum  of  222.  3^.  lid.  was 
the  contribution  claimed  from  a  parish : — Held, 
that  the  justices  might  make  an  order  for  pay- 
ment of  such  contribution  from  the  parish. 
Jfawby  V.  HopUn^on,  10  L.  T.  27. 

An  order  for  the  payment  of  a  portion  of  the 
parish  highway  rate,  to  cover  the  repairs  of  a 
turnpike  road,  and  including  expenses  which  had 
l>een  already,  and  before  information,  incurred, 
is  bad.  Brown  v.  JShans,  34  L.  J.,  M.  C.  101  ; 
11  Jur.,  N.  S.  541  ;  13  W.  B.  680. 

When  Fund  Misapplied. ]~Trustees  of 

turnpike  roads  have  no -right  to  pay  off  arrears 
of  interest  of  money  borrowed  on  security  of  the 
tolls  before  providing  for  the  repair  of  the  ix}ad, 
contrary  to  their  local  act ;  and  where'  they  had 
done  so : — Held,  that  an  order  of  special  sessions 
for  payment  of  a  contribution  out  of  the  high- 
"vay  rate  was  properly  quashed  by  the  quarter 
sessions.  Reg.  v.  South  Shields  Turnpike  Roads 
(Trustees),  3  El.  &  Bl.  699 ;  2  C.  L.  R.  1506 ; 
23  L.  J.,  M.  0.  134 ;  18  Jur.  1115. 

Bepairs  of  Distumpiked  Beads — Xain  Beads 
—Liability  of  County  Authority  for  Half  Cost.] — 
The  Highways  and  Locomotives  (Amendment) 
Act,  1878  (41  &  42  Vict.  c.  77),  by  s.  13,  enacts 
that  any  load  which  has  *'  between  the  3l8t  of 
December,  1870,  and  the  date  of  this  act  ceased 
to  be  a  turnpike  road**  .  .  .  .  "  shall  be  deemed 
to  be  a  main  road,  and  one  half  of  the  expenses 


incurred  from  and  after  the  29th  of  September, 
1878,  by  the  highway  authority  in  the  mainte- 
nance of  such  road,  shall,  as  to  every  part 
thereof  which  is  within  the  limits  of  any  high- 
way area,  be  paid  to  the  highway  authority 
of  such  area  by  the  county  authority  of  the 
county  in  which  such  road  is  situate,  out  of 
the  county  rate."  The  corporation  of  the  town 
and  borough  of  B.  was  the  highway  authority 
of  the  R.  highway  area.  Under  ss.  47 — 60  of 
the  Towns  Lnprovement  Glauses  Act,  1847 
(10  &  11  Vict.  c.  34),  such  portions  of  the 
turnpike  roads  entering  B.  as  came  withia 
the  area  of  the  "  town  "  were  taken  out  of  the 
turnpike  trusts,  and  the  obligation  to  re^ir 
the  same  was  imposed  upon  the  corporation. 
By  a  local  act  in  1872,  the  boundaries  of  the 
borough  were  enlarged  and  all  the  provisions  of 
the  acts  relating  to  the  ^'town"  were  made 
applicable  to  the  enlarged  area  of  the  borough. 
Tne  effect  was  that  the  further  portions  of  the 
turnpike  roads,  thus  for  the  first  time  brought 
within  the  area  of  the  borough,  were  taken  out 
of  the  turnpike  trusts  by  the  operation  of  the 
Towns  Improvement  Clauses  Act,  1847,  and 
ceased  to  to  turnpike  roads  : — Held,  that  these 
portions,  being  only  parts  of  turnpike  roads,  had 
not  ceased  to  be  "  tpmpike  roods,"  and  were  not 
to  be  deemed  to  be  main  roads  within  s.  13  of 
the  Highways  and  Locomotives  (Amendment) 
Act,  1878,  and  that  consequently  the  county 
authority  was  not  liable  to  pay  half  the  expenses 
of  their  maintenance.  Rochdale  Corporation  v. 
Lancaster  (Justices),  8  App.  Gas.  494  ;  63  L.  J., 
M.  C.  5  ;  49  L.  T.  368  ;  32  W.  R.  66  ;  48  J.  P. 
20— H.  L.  (E.).  Reversing  8  Q.  B.  D.  12 ;  51 
L.  J.,  M.  C.  1 ;  45  L.  T.  425  ;  30  W:  R.  130 ;  46 
J.  P.  485— C.  A. 

Hotiee  of  Application  for  an  Order.]— The 
notice  of  an  intended  information  before  a  special 
sessions  to  obtain  an  order  for  payment  of  a  por- 
tion of  a  highway  rate  to  the  trustees  of  a  turn- 
pike road  under  4  &  6  Vict.  c.  59,  s.  1,  need  not 
state  what  portion  of  the  road  is  out  of  repair,  or 
to  what  purpose  the  money  is  to  be  applied,  or 
that  the  road  is  within  the  division  for  which  the 
sessions  are  held.  Reg.  v.  Preston,  3  New  Sess. 
Gas.  333  ;  12  Q.  B.  816  ;  18  L.  J.,  M.  G.  4  ;  12 
Jur.  1068. 

Order  for  Payment  of  Bate.] — ^An  order  of 
special  sessions,  directing  the  payment  of  a  por- 
tion of  the  highway  rate  to  the  surveyor,  for  the 
purpose  of  repair  of  a  turnpike  road,  under  4  &  5 
Vict.  c.  69,  s.  1,  must  appear  on  the  face  of  it  to 
be  made  at  a  special  sessions  holden  in  and  for  the 
division  of  the  county  in  which  the  turnpike  is 
situate.  Reg.  v.  Hertfordshire  (Justices),  or 
Reg.  V.  Morice  or  Morrice,  2  D.  &  L.  952 ;  1  New 
Sess.  Gas.  585  ;  14  L.  J.,  M.  G.  76  ;  9  Jur.  731. 

An  order  directed  the  payment  of  92.  bs.  to  the 
surveyor  for  the  purpose  of  repairs,  being  a  por- 
tion of  the  rate  or  assessment  levied  or  to  be 
levied  by  virtue  of  6  &  6  Will.  4,  c.  50  :— Held, 
that  it  was  not  essential  to  specif  in  the  order 
what  proportion  of  the  r£kte  was  to  be  paid.  lb. 

An  order  made  in  pursuance  of  an  information, 
need  not  adjudicate  that  the  information  is  true, 
or  that  notice  was,  in  &ct,  given ;  it  is  sufficient  if 
it  shews  that  an  information  has  been  exhibited^ 
and  that  the  justices  proceeded  to  act  upon  it. 
Beg.  V.  Preston,  supra, 

Avhere  the  order  recited  an  application  to  the 
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justices  to  order  a  portion  of  the  rates  "  to  be 
levied  by  virtue  of  the  statutes  in  that  case  made 
and  provided,  for  the  repair  of  the  highways 
within,"  &c.,  to  be  paid,  &c. ;  and  the  order 
directed  a  sum  to  be  paid  *^  out  of  the  rate  which 
shall  next  be  made  for  the  repair  of  the  highways 
within,"  &c. : — Held,  that  the  order  must  be  taken 
to  refer  to  the  application,  and  was  therefore  war- 
ranted by  the  statute.    lb. 

When  such  order  is  made  on  the  surveyor  of 
the  highways  of  a  hamlet,  it  is  to  be  considered 
as  stated  by  reasonable  intendment  that  the 
hamlet  is  one  maintaining  its  own  highways.  lb. 

The  order  need  not  set  out  the  state  of  the  re- 
venues of  the  trust,  the  length  of  the  roads,  or 
the  other  particulars  into  which  justices  are  to 
inquire  by  the  statute.    lb. 

Where  an  order  recited  that  the  surveyors  ap- 
peared, in  pursuance  of  a  notice  from  the  clerk  of 
the  turnpike  trust,  given  pursuant  to  the  statute, 
and  there  was  an  ^davit,  stating  that  though 
such  notice  was,  in  fact,  given,  the  surveyors  &d 
not  appear,  but  purposely  absented  themselves, 
there  being  no  reason  to  suppose  that  the  order 
was  intentionally  false,  and  the  variance  being 
immaterial  to  the  vaiidity  of  the  proceedings  : — 
Held,  no  objection  to  the  order.    lb. 

An  order  on  the  parish  surveyor,  for  the  repairs 
of  a  turnpike  road,  can  only  be  made  under  4  &  5 
Vict.  c.  69,  s.  1,  upon  its  appearing  to  the  justices 
that  the  turnpike  trust  funds  are  insufficient. 
Gorton  (^8ureeyor$)^  In  re,  25  L.  J.,  M.  0.  70 ; 
8.  C,  nom.  Reg.  v.  Traffordy  5  El.  &  Bl.  967  ;  2 
Jut.,  N.  S.  399. 

Order  on  (M&oer  of  Turnpike — Anihority  of 
Juetioet.] — Justices  at  special  sessions  have  no 
authority  to  make  an  order  on  the  treasurer  or 
other  omcer  of  a  turnpike  road  to  repair  the  road, 
or  to  pay  money  to  be  applied  to  the  repairs  of 
it,  without  having  first  examined  the  sufficiency 
of  the  funds,  nor  without  giving  such  officer  an 
opportunity  of  shewing  tSie  condition  of  the 
funds.  Reg.  v.  St,  Albane  (Jnsticefi)^  1  C.  L.^  R. 
636  ;  22  L.  J.,  M.  C.  142  ;  17  Jur.  631. 

Where  the  clerk  of  the  trustees  of  a  turnpike 
road  which  was  out  of  repair  had  been  summoned 
by  a  single  justice,  and  two  justices  at  a  special 
Mflsions  for  the  highways,  without  allowing  the 
clerk  to  shew  cause  that  the  turnpike  funds  were 
insufficient,  made  an  order  convicting  him  in  a 

gsnalty,  and  ordering  him  to  repair  t£e  road : — 
eld,  that  though  the  certiorari  was  taken  away, 
the  order  was  so  entirely  without  jurisdiction  that 
a  certiorari  might  issue  to  bring  up  the  order  to 
quash  it.    lb. 

Under  2  hZ  Viot.  e.  81.1— Under  2  &  3 

Vict.  c.  81  (which  act  has  expired),  justices  might 
make  an  order  that  the  parish  surveyor  shall  pay 
a  portion  of  the  rate  levied  under  5  &  6  Will.  4, 
c.  50,  to  the  trustees  of  a  turnpike  road  for  its 
repair,  when  it  appeared  that  the  Income  arising 
from  the  tolls  was  insufficient  to  defray  both  the 
expenses  of  repair  and  the  interest  on  money  ad- 
vanced on  mortgage  of  the  tolls,  although,  under 
the  local  act  constituting  the  trust,  the  income 
arising  from  the  tolls  was  directed  to  be  ex- 
pend^ first  in  repairs,  and  afterwards  in  pay- 
ment of  interest;  and  although  it  appeared  to 
them  that  the  income  would  be  sufficient  for  the 
purpose  of  repairs  alone.  Reg.  v.  White,  3  G.  & 
D.  284  ;  4  Q.  B.  101 ;  12  L.  J.,  M.  C.  31  ;  7  Jur. 
106. 


Jnrisdiotion  of  Speeial  Sessions.] — Under 

2  &  3  Vict.  c.  81,  8. 1,  a  special  sessions  had  juris- 
diction to  make  an  order  on  the  parish  surveyor 
of  the  highway  to  pay  a  certain  sum  to  the 
trustees  of  a  turnpike  road,  although  the  funds 
of  the  turnpike  trustee  were  not  exhausted. 
Reg.  V.  Berks  (jJuHicei),  8  D.  P.  C.  727. 

Appeal  against  Order— Hotioe.] — By  4  &  5 
Vict.  c.  59,  s.  3,  a  right  of  appeal  is  given  against 
an  order  of  justices  made  at  special  sessions  for 
highways  in  pursuance  of  that  act,  the  appellant 
first  giving  to  the  justices  ten  days'  notice 
*'  within  six  days  after  such  order,  judgment  or 
determination  shall  be  so  made  or  given  : " — 
Held,  that  notice  of  appeal  must  be  given  within 
six  days  after  the  decision  of  the  justices  at 
special  sessions,  and  not  within  six  days  after 
tne  service  of  the  order  upon  the  surveyors  of 
highways.  Reg,  v.  Derbyshire  (Jiistieei),  1  New 
Sess.  Cas.  645  ;  7  Q.  B.  193  ;  14  L.  J.,  M.  C.  84  ; 
9  Jur.  551. 

Interested  Jastioes.] — ^Where,  upon  a  trial 

of  an  appeal  to  quarter  sessions  against  an  order 
of  two  justices,  directing  a  sum  of  money  to  be 
paid  by  the  surveyor  of  highways  to  the  commis- 
sioners of  a  turnpike  trust,  two  justices  were 
present,  one  of  whom  was  a  respondent  in  the 
appeal,  being  one  of  the  justices  making  the 
order,  and  the  other  was  a  creditor  of  the  turn- 
pike trust,  and  one  of  them  voted,  the  court 
quashed  the  order,  upon  the  ground  that  the 
justices  were  interested.  Reg.  v.  Hertfordshire 
(Justices),  1  New  Sess.  Gas.  490 ;  6  Q.  B.  763  ;  14 
L.  J.,  M.  0.  78  ;  9  Jur.  424. 

7.  Otfekges  upon. 

Permitting  Cattle  to  Wander.] — Horses  graz- 
ing on  the  side  of  a  turnpike  road,  with  a  man 
in  charge  of  them,  they  being  under  his 
control,  are  not  liable  to  be  impounded,  under 
4  G^.  4,  c.  95,  s.  75,  as  **  wandering,  straying, 
or  lying"  about  the  road.  Morris  v.  Jeffries, 
1  L.  R.,  Q.  B.  261  ;  35  L.  J.,  M.  0. 143  ;  13  L.  T. 
629  ;  14  W.  R.  310. 

Drawing  Timber  otherwise  than  upon  Wheeled 
Carriages.! — A  vehicle  composed  of  a  rough 
skeleton  of  woodwork,  fifteen  feet  long,  having 
two  wheels  placed  behind  the  centre,  the  fore- 
part being  shod  vrith  iron,  which  in  going  down 
hUl  comes  in  contact  with  the  gnx>und,  retarding 
its  descent,  is  not  a  wheeled  carriage  within 

3  Geo.  4,  c.  126,  s.  121.  Radfiorshire  County 
Roads  Board  v.  Bvans,  3  6.  &  S.  400  ;  32  L.  J., 
M.  0.  100 ;  9  Jur.,  N.  S.  890  ;  7  L.  T.  677. 

A  person  using  such  a  vehicle  for  the  car- 
riage of  straw,  cannot  be  convicted  under  that 
portion  of  the  section  which  imposes  a  penalty 
for  "hauling  or  drawing  upon  any  part  of  a 
turnpike  road  any  timber,  stone  or  other  thing, 
otherwise  than  upon  a  wheeled  carriage  ; "  straw 
not  being  of  ejusdem  generis  with  timber  or 
stone.    lb.    . 


III.    TRAMWAYS. 

1.  Regulation  of  Companibs. 

Parliamentary  Deposits— Application  of,  ta 
Payment  of  Debts.] — ^A  private  act  incorpo- 
rating a  tramway    company  provided  that,  if 
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within  a  certain  time'  the  undertaking  should 
not  be  completed  or  half  the  capital  paid  up 
and  expended  on  the  works,  the  parliamentary 
deposit,  which  had  been  paid  into  court  in  pur- 
suance of  the  standing  orders  of  the  Houses  of 
Parliament,  should  either  be  forfeited  to  the 
crown,  or  in  the  discretion  of  the  court,  if  the 
company  was  insolvent  and  had  been  ordered  to 
be  wound  up,  should  wholly  or  in  part  be  ap- 
plied as  part  of  the  assets  of  the  company  for 
the  benefit  of  the  creditors.  The  works  were 
never  begun,  a  small  portion  of  the  capital  only 
having  been  subscribed  for,  and  the  company 
was  ordered  to  be  wound  up  on  the  ground  that 
it  was  unable  to  pay  its  debts : — HSd,  that  the 
court  could  not  order  the  deposited  fund  to  be 
applied  as  part  of  the  assets  of  the  company  for 
the  payment  of  its  debts,  imtil  it  was  proved 
that  there  were  debts  which  could  not  be  paid 
by  means  of  calls  on  the  shareholders.  Brad- 
ford Tramways  Cnmpamy,  In  re,  4  Ch.  D.  18  ; 
46  L.  J.,  Ch.  89  ;  35  L.  T.  827  ;  25  W.  B,  88— 
C.  A.    Reversing  34  L.  T.  478. 

The  intention  of  the  Board  of  Trade  regula- 
tions under  the  Tramways  Act,  1870,  relative 
to  the  ultimate  disposal  of  the  deposit  made 
by  a  tramway  company  on  obtaining  a  pro- 
visional order  authorizing  the  construction  of 
their  tramway,  is,  first,  that  the  promoters  of 
the  company  are  not,  by  any  subterfuge  or  de- 
vice, to  get  back  the  deposit,  either  directly  or 
indirectly,  if  the  tramway  is  not  completed ; 
secondly,  that  on  an  application  under  the  28th 
rule  for  application  of  the  deposit,  the  creditors 
only  are  to  be  considered,  and  not  the  share- 
holders ;  and,  thirdly,  that  the  only  creditors  to 
be  considered  are  meritorious  creditors,  coming 
with  a  bon&  fide  case.  Otherwise  the  deposit 
will  be  forfeited  to  the  crown.  Lowestcft,  Tar- 
motUh  and  StnUhwold  Tramwayt  Company,  In 
re,  6  Ch.  D.  484 ;  46  L.  J.,  Ch.  393 ;  36  t.  T. 
678  ;  25  W.  B.  625. 

Order  for  Payment.] — A  company,  in- 
corporated under  the  Companies  Acts,  obtained 
a  provisional  order  to  construct  a  tramway.  No 
tramway  was  ever  commenced,  and  the  company 
was  ordered  to  be  wound  up.  The  only  share- 
holders were  the  subscribers  to  the  memorandum 
of  association  ;  the  only  debt  due  from  the  com- 
pany was  less  than  the  amount  of  the  deposit 
fund.  The  court,  on  the  petition  of  the  omdal 
liquidator,  under  the  discretion  given  by  the 
Tramways  Act,  1870,  r.  26,  ordered  the  deposit 
fund  to  be  paid  out  to  the  petitioner,  to  be 
applied  by  him  for  the  benefit  of  the  company's 
creditors,  and  refused  to  consider  it  forfeited  to 
the  crown.  Tynemotith  Borottgh  Tramway  Com- 
pany,  In  re,  33  L.  T.  8. 

Costs  of  Proviiional  Order— Taxation.]— The 
costs  of  applications  to  the  Board  of  Traae  for 
provisional  orders  under  the  Tramways  Act, 
1870,  are  to  be  taxed  on  the  chancery  and  not 
on  the  parliamentary  scale.  Morl^y,  In  re,  20 
L.  R.,  Eq.  17  ;  32  L.  T.  524  ;  23  W.  B.  532. 

Dividends  Paid  «  out  of  Profits  »— Xainten- 
anoe  of  Works— Profits  of  Partioular  Tear.] — 
The  articles  of  association  of  a  limited  tramway 
company  provided  that  no  dividend  should  be 
declared  except  *'  out  ^  profits ; "  that  the  direc- 
tors should,  with  the  sanction  of  the  company, 
declare  annual  dividends  **  out  of  profits  ;  *'  and 


that  the  directors  should,  before  recommending 
a  dividend,  set  aside  *'  out  of  profits,"  subject  to 
the  sanction  of  the  company,  ^  a  reserve  fund 
for  maintenance,  repairs,  depreciation,  and  re- 
newals.** The  company  had  for  several  years 
carried  on  their  business,  paying  a  dividend 
half-yearly  on  their  ordinary  shares ;  but  they 
failed  to  set  apart  a  reserve  fund  adequate  for 
the  maintenance  of  their  tramway,  which  even- 
tually became  worn  out.  The  company  having 
again  declared  a  half-yearly  dividend  on  their 
ordinary  shares,  and  the  total  sum  appropriated 
for  the  dividend  being,  as  it  appeared,  much  leas 
than  the  sum  required  to  reinstate  the  tramway : 
—  Held,  that  the  company  could  only  declare  a 
dividehd  out  of  the  net  profits,  and  that  the  net 
profits  could  not  be  ascertained  without  first  re- 
storing the  tramway  to  an  efficient  condition,  or 
making  due  provision  for  that  purpose  out  of 
the  company's  assets.  An  injunction  was  ac- 
cordingly granted  restraining  the  company  from 
paying  the  half-yearly  dividend  they  had  de- 
clared, but  leave  was  given  them  to  move  to 
dissolve  the  injunction,  in  the  event  of  their 
being  able  to  satisfy  the  court  that  there  were 
profits  available  for  the  dividend.'  Dent  v.  Lon- 
don Tramjways  Company,  16  Ch.  D.  344  ;  60  L.  J., 
Ch.  190 ;  44  L.  T.  91 ;  DwoUon  v.  QiUies,  16 
Ch.  D.  347,  n. ;  60  L.  J.,  Ch.  192,  n. ;  44  L.  T. 
92,  n. 

PreiSsrenee  Shareholders.] — ^Held,  bow- 
ever,  that  the  holders  of  preference  shares,  the 
dividend  on  which  was  "dependent  upon  the 
profits  of  the  particular  year  only,"  were  entitled 
to  a  dividend  out  of  the  profits  of  any  year  after 
setting  aside  a  proportionate  amount  sufficient 
for  the  maintenance  of  the  tramway  for  that  year 
only  ;  and  were  not  to  be  deprived  of  that  divi- 
dend in  order  to  make  good  the  sums  which  in 
previous  years  should  have  been  set  aside  by  the 
company  for  maintenance,  but  which  had  been 
improperly  applied  by  them  in  paying  dividends. 
Ih, 

2.  CONSTBUCTION  AND  MANAOEMEIIT  OF 

Tramwats. 

Withont  Parliamentary  Anthority  —  Vvi- 
saaoe.]  —  A  person,  without  the  authority  of 
parliament,  but  with  the  concurrence  of  and  by 
virtue  of  a  contract  with  the  vestry  of  the 
parish,  laid  down  in  one  of  the  streets  of  the 
metropolis  a  double  line  of  tramways  on  which 
omnibuses  of  a  peculiar  construction  plied  for 
hire.  These  tramways  were  dangerous  and  in* 
convenient  to  many  of  the  public,  as  the  wheels 
of  vehicles  skidded  when  crossing  the  tramway, 
and  horses  which  put  their  feet  upon  it  were 
startled : — ^Held,  that  this  was  a  public  nuisance, 
even  though  those  tramways  might  be  for  the 
conveyance  of  the  public  generally.  Reg.  y. 
Train,  2  B.  &  8.  640  ;  9  Cox,  C.  C.  180 ;  31  L.  J-, 
M.  C.  169  ;  10  W.  B.  639  ;  S.  C,  at  nisi  prins,  3 
F.  &  F.  22. 

Difltanoe  between'  Bail  and  Footpath.] — Case 
in  which  the  rule  that  9  ft.  6  in.  shall  intervene 
between  the  tramway-rail  and  nearest  footpaUi 
was  departed  from  by  statutory  authority.  ^ti»> 
Imrgh  Street  Tramways  Company  v.  Black,  2 
L.  B.,  H.  L.  (Sc.)  336. 

Belying  on  certain  preliminary  agreements, 
the  frontagers  of  a  narrow  thoroug^i^re  ab- 
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stained  from  opposing  the  Edinburgh  Tramways 
Bill ;  but  as  it  turned  out  that  the  act,  when 
passed,  allowed  the  very  thing  which  the  front- 
agers had  been  most  anxious  to  prevent,  they 
asked  and  obtained  from  the  Court  of  Session 
an  interdict  against  its  execution.  But  the 
House  of  Lords  recalled  the  interdict,  holding 
that  the  question  was  determined  by  the  statute, 
which  the  tramways  company  was  not  only 
entitled  to  carry  out,  but  bound  to  obey.    Ih, 

Held,  also,  that  the  same  consequences  would 
have  arisen  in  the  case  of  a  provisional  order 
from  the  Board  of  Trade,  when  confirmed  by 
Parliament.    lb. 

When  the  act  directs  compliance  with  depo- 
sited plans  and  sections,  they  are  regarded  as 
embodied  in  the  statute.     Ih, 

TTser  of  Wheels  flanged  so  as  to  Bun  on  Tram- 
way.]—Sect.  54  of  the  Tramways  Act,  1870  (33 
&  34  Vict.  c.  78),  prohibits  the  user  of  a  tramway 
by  unlicensed  persons  with  carriages  "  having 
flange-wheels. or  other  wheels  suitable  only  to 
run  on  the  rail  of  such  tramway."  The  appel- 
lant, an  omnibus  proprietor,  attached  to  his 
vehicle  a  lever  with  arms  having  a  small  revolv- 
ing disc  or  roller  which  the  driver  might  drop 
into  the  groove  of  the  rail  at  the  lower  side  of 
each  forewheel  when  on  the  tramway,  such  discs 
operating  when  down  as  a  flange  at  the  point  of 
contact  with  the  rails,  but  when  withdrawn  by 
means  of  the  lever  leaWng  the  vehicle  free  to 
travel  over  any  part  of  the  road  : — Held,  that 
this  contrivance  (though  no  obstruction  to  the 
tramway)  was  within  the  prohibition  of  the 
statute.  Cottam  v.  Guest,  6  Q.  B.  D.  70 ;  50 
L.  J.,  Q.  B.  174  ;  29  W.  R.  305  ;  45  J.  P.  95. 

Fares  —  Bye-Laws  of  Company.] — P.  was 
charged  by  the  conductor  of  a  tramway  company, 
under  a  bye-law,  which  says,  "  Every  passenger 
shall  upon  demand  pay  the  fare  legally  demand- 
able  for  the  journey,"  with  not  paying  upon 
demand  made.  The  fare  was  demanded  during 
the  journey,  and  P.  objected  that  it  was  not 
legally  demandable  until  the  completion  of  the 
journey.  The  company  was  authorized  by  act 
of  parliament  to  "make  regulations  for  regu- 
lating the  travelling  in  or  upon  any  carriage 
belonging  to  them,"  and  their  act  also  provided 
that  "  the  tolls,  &c.,  shall  be  paid  to  such  persons 
and  at  such  places  upon  or  near  to  the  tramways, 
and  in  such  manner  and  under  such  regulations 
as  the  company  shall  by  notice  appoint : " — 
Held,  that  the  bye-law  was  authorized  by  the 
act,  that  it  was  reasonable,  and  that,  as  P.  had 
become  a  passenger  and  was  travelling  upon  the 
tramway,  he  was  liable  to  pay  the  fare  when- 
ever it  was  demanded  of  him  by  the  conductor. 
Egginton  v.  Pearl,  33  L.  T.  428. 

Amount  of.] — ^A  tramway  company  sche- 
duled to  their  act  of  parliament  distinct  agree- 
ments with  municipal  authorities  not  to  c^rge 
tramway  passengers  above  a  fixed  fare ;  but 
they  afterwards  obtained  legislative  authority  to 
sulMtitnte  omnibuses  on  certain  routes  in  lieu  of 
the  tramways,  and  to  charge  a  higher  fare  on 
these  routes  : — Held,  that  the  company  had  no 
power  to  increase  the  fare  of  passengers  using 
the  tramways  only.  Edinburgh  Street  Ti'am- 
ways  Company  v.  Torbain,  3  App.  Cas.  68 ;  37 
L.  T.  288— H.  L.  (Sc). 
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Validity  |of  Agreements  Begnlating  Servioes 
of  Conductors.] — A  conductor,  at  the  time  of 
entering  the  employ  of  a  tramways  company, 
deposited  with  them  the  sum  of  5Z.,  which, 
together  with  any  wages  due  was  agreed  to  be 
forfeited  in  case  of  any  breach  by  him  of  the 
company*s  rules.  It  was  further  agreed  that  the 
company's  manager  was  to  be  the  sole  judge  of 
whether  the  company  was  entitled  to  retain  the 
whole  of  the  deposit-money  and  wages  due,  and 
that  his  certificate  of  the  cause  of  retention 
should  be  binding  and  conclusive  evidence 
between  the  parties  in  all  courts  of  justice  and 
before  all  stipendiary  magistrates,  and  should 
bar  the  conductor  of  all  right  to  recover  under 
any  circumstances  the  moneys  so  certified  to  be 
retained.  After  three  months'  service  the  con- 
ductor was  discharged  from  his  employ,  and  the 
deposit-money  as  well  as  wages  due  were  certi- 
fied by  the  manager  to  be  forfeited  for  non- 
observance  of  certain  rules  : — Held,  that,  in  the 
absence  of  fraud,  such  certificate  was  binding, 
there  being  nothing  in  the  agreement  that  was 
illegal  or  void.  London  Tramways  Company  v. 
Bailey,  3  Q.  B.  D.  217 ;  47  L.  J.,  M.  CJ.  3  ;  37 
L.  T.  499  ;  26  W.  R.  494. 

Under  an  Agreement  —  Bight  of  Way.]  — 
Tenants  of  quarries  situated  about  three  miles 
from  their  works,  who  were  accustomed  to  convey 
the  stones  from  the  quarries  to  the  works  by 
carts,  entered  into  an  agreement  with  their  land- 
lord to  construct  a  tramway  from  the  quarry  to 
the  works,  to  run,  inter  alia,  "  by  the  end  of  the 
policy "  of  the  landlord ;  and  they  further 
agreed  to  compensate  the  farm  tenants  along  the 
line  for  any  damage  done  to  their  farms  during 
the  currency  of  their  leases.  The  landlord 
agreed,  inter  alia,  to  give  gratuitously  the  land 
required  for  the  tramway.  Outside  the  policy 
ground  there  was  a  private  road,  the  property  of 
the  landlord,  which,  before  it  reached  the  tenants' 
works,  ran  through  another  tenant's  stone  pave- 
ment yard.  This  was  the  only  practical  route 
outside  the  policy  for  the  tramway  ;  and  it  was 
alleged  that  the  only  obstacle  to  laying  it  along 
that  road  was,  that  the  other  tenant  might 
refuse  to  allow  it  being  laid  on  that  part  passing 
through  his  yard,  but  for  this  there  were  no  ter- 
mini habiles.  The  tenants  claimed  that  the 
landlord  was  bound  to  give  them  the  use  and 
possession  of  land  for  the  purpose  of  the  tram- 
way, and  that,  either  (1)  "within  and  by  the 
end  of  the  policy,"  or  (2)  "  in  any  other  place 
as  suitable  and  convenient  for  them  in  every 
respect : " — Held,  that  under  the  agreement  the 
stipulation  was  that  the  tramway  should  pass 
outside  the  walls  which  inclose  the  policy  of  the 
landlord  ;  and  that,  by  agreeing  to  give  gratui- 
tously the  lands  required,  the  landlord  merely 
undertook  to  give  the  tenants  such  rights  as 
were  vested  in  him,  leaving  them  (with  the 
power  to  use  his  name)  to  settle  with  any 
persons  who  might  have  a  right  or  interest 
entitling  them  to  object  to  the  formation  of 
the  tramway.  Sinclair  v.  Caithness  Flagstone 
Quarrying  Company,  6  App.  Cas.  340 — H.  L. 
(Sc). 

Bepairs  of  Bead.] — A  vestry,  as  the  road 
authority  under  the  Tramways  Act,  1870  (33  & 
34  Vict.  c.  78),  claimed  against  a  tramway  com- 
pany the  expenses  of  superintending  their  open- 
ing and  breaking  up  of  roads  under  s.  26,  for 
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the  maintenance  and  renewal  of  their  tramway : 
— Held,  that  bo  far  as  the  company  merely 
raised  the  sleepers  and  rails  to  the  level  of  the 
Toad,  or  raised  the  stone  packing  of  the  road  to 
the  level  of  the  surface  of  the  rails,  they  were 
maintaining  and  keeping  the  road  in  good  con- 
dition and  repair  under  s.  28,  and  were  not  liable 
to  the  superintendence  of  the  road  authority 
under  s.  26.  St  Luke't  Vestry  v.  North  Metro- 
politan TramuMys  Company,  1  Q.  B.  D.  760  ;  85 
L.  T.  329. 


IV.    BRIDGES. 
1.  Liability  to  Repaib. 
a.  Public  User. 

Who  Liable.] — Bridges  must  be  repaired  by  the 
county  when  it  does  not  appear  who  else  ought 
to  repair  them.  Rex  v.  Yorkshire '  W,  i2.,  6 
Burr.  2594  ;  2  W.  Bl.  685 ;  Lofft,  238 ;  2  East, 
342. 

Built  by  Priyate  Person.]  —  The  county  is 
bound  to  repair  a  bridge  built  by  a  private 
person,  if  it  is  of  public  utility.    Ih. 

But,  if  he  has  the  benefit  of  it,  he  must  repair. 
Ih, 

Where  an  individual  builds  a  bridge  which  he 
dedicates  to  the  public,  by  whom  it  is  used,  the 
county  is  bound  to  repair  it.    Ih, 

As  a  general  rule,  the  county  is  liable  to  re- 
pair bridges  built  by  private  individuals  before 
43  Oeo.  3,  c.  59,  if  the  public  use  such  bridges. 
Reg.  V.  Ely,  4  New  Sess.  Cas.  222 ;  16  Q.  B.  827  ; 
19  L.  J.,  M.  C.  223  ;  14  Jur.  956. 

The  county  may  be  compelled  to  repair  a 
bridge  built  in  the  highway,  and  used  by  the 
public  above  forty  years,  though  originally 
erected  by  a  private  individual  for  his  own  con- 
venience.   Rex  V.  Glamorgan,  2  East,  356,  n. 

Where  a  person,  about  forty-five  years  back, 
erected  a  mill  and  a  dam  thereto  for  his  own 
profit,  per  quod  he  deepened  the  water  of  a  ford 
througn  which  there  was  a  public  highway,  but 
the  passage  through  which  was  before  the 
deepening  very  inconvenient  at  times  to  the 
public,  and  the  miller  afterwards  built  a  bridge 
over  it,  which  the  public  had  ever  since  used  : — 
Held,  that  the  county  and  not  the  miller  was 
chargeable  with  the  reparation.  Rex  v.  ££fU,  2 
M.  &  S.  513. 

In  Time  of  Floods.  ]^A  bridge  may  be  a 
public  bridge  which  is  used  by  the  public  at  all 
such  times  as  are  dangerous  to  pass  through  the 
river.     Rex  v.  Northampton^  2  M.  &  S.  262. 

A  bridge  used  only  on  occasion  of  floods,  and 
lying  out  of  and  alongside  the  road  commonly 
used,  is  a  public  bridge,  and  the  county  is  liable 
to  repair  it.    Rex  v.  Devony  B.  &  M.  144. 

A  bar  across  a  public  bridge  kept  locked,  ex- 
cept in  times  of  flood,  is  conclusive  evidence  that 
the  public  has  only  a  limited  right  to  use  the 
bridge  at  such  times.  Rex  v.  JBuchinghani 
Q  Marquis),  4  Camp.  189. 

b.   Description  of  Bridfire. 

Flomen  vol  eursus  aqusB.]— The  inhabitants  of 
a  county  are  bound  by  common  law  to  repair 
bridges  erected  over  such  water  only  as  answers 
the  description  of  flumen  vel  eursus  aquas  j  that 


is,  water  flowing  in  a  channel  between  banks 
more  or  less  defined,  although  such  channel  may 
be  occasionally  diy.  Rex  v.  Oxfordshire,  1  B. 
&  Ad.  289. 

Thoi^h  there  cannot  be  a  bridge  which  the 
county  is  bound  to  repair,  where  there  is  no 
eursus  aqu8&,  yet  it  is  a  question  of  fact  in  each 
case,  whether  anareh  throvmovera  eursus  aquse 
is  such  a  bridge  or  not.  Rex  v.  Whitney,  4  N.  & 
M.  594  ;  3  A.  &  E.  69 ;  7  C.  &  P.  208  ;  1  H.  & 
W.  147. 

The  fact  of  the  arch  or  bridge  having  no  para- 
pets does  not  of  itself  prevent  its  being  a  county 
bridge.    Ih. 

It  is  not  essential  to  a  bridge,  in  the  l^pal  sense 
of  the  word,  that  it  should  be  a  structure  over 
water  which  flows  at  all  times.  Reg.  v.  Derhy^ 
shire,  2  G.  &  D.  97  ;  2  Q.  B.  745  ;  6  Jur.  483. 

ColTort  only  Hecosiary.l— Trustees  under  a 
turnpike  act  having  built  a  bridge  across  a  stream 
where  a  culvert  would  have  been  sufficient,  but 
a  bridge  was  better  for  the  ijublic,  the  county 
cannot  refuse  to  repair  such  bridge  on  the  ground 
that  it  was  not  absolutely  necessary.  lUx  v. 
Lancashire,  2  B.  &  Ad.  813. 

Stroet.]— A  bridge  may  be  so  situate  as  to  be 
a  street  within  the  meaning  of  a  statute. 
Beaver  v.  Mancliester  (^Mayor),  26  L.  J.,  Q.  B. 
311. 

Foot  Bridge.]— A  foot  bridge,  formed  of  tbree 
planks,  nine  or  ten  .feet  long,  and  a  handrail, 
and  which  carried  a  public  footpath  across  a 
small  stream,  was  held  not  to  be  repairable  as  a 
county  bridge  ;  that  it  had  been  repaired  by  the 
commissioners  under  the  local  act  of  parliament. 
Reg.  V.  SoutJuimpton,  18  Q.  B.  841  ;  21  L.  J^ 
M.  C.  201 ;  17  Jur.  254. 

c.  Batione  tenorso. 

Owner  or  Occupier.]— At  common  law,  the 
liability  to  repair  bridges,  ratione  tenurae,  is 
thrown  ultimately  on  the  owner  of  the  land,  as 
between  him  and  the  occupier,  though  primarily, 
as  far  as  the  public  are  concerned,  the  occupier 
may  be  chargeable.  Baker  v.  Grecnhill,  3  Q.  B. 
148  ;  2  G.  &  D.  435  ;  6  Jur.  710. 

Infant.] — An  infant  seised  of  lands  in  the 
actual  possession  of  his  guardian  in  socage,  is  not 
indictable  for  the  non-repair  of  a  bridge  ratione 
tenurae.  Rex  v.  Sutton,  5  N.  &  M.  353  ;  3  A.  & 
B.  597  ;  1  H.  &  W.  428. 

Ghiardian  in  Socage.]— The  guardian  in  socage, 
if  in  possession  of  the  lands  charged  with  the  re- 
pairs, is  indictable,  Ih. 

So,  any  occupier  of  the  lands  charged.    Ih. 

Indictment.]— An  indictment,  charging  an  in- 
dividual with  the  repair  of  a  bridge  by  reason  of 
his  being  ovmer  and  proprietor  of  a  certain  navi- 
gation, is  not  equivalent  to  charging  him  ratione 
tenurae,  but  is  erroneous ;  and,  if  judgment  is 
given  thereon,  upon  error,  it  will  be  reversed. 
Rex  V.  Kerrison,  1  M.  &  S.  435. 

An  indictment  for  not  repairing  an  ancient 
bridge,  describing  it  as  being  situate  within  the 
parish  of  P.  &  M.,  and  averred  that  the  inhabi- 
tants of  P.,  and  those  of  the  township  of  M. 
aforesaid,  were  liable  to  repair  such  bridge,  with- 
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out  proceeding  to  state  what  part  of  it  was 
situate  in  the  township  of  M.,  and  that  the  in- 
habitants thereof  were  liable  to  repair  it : — Held, 
bad,  as  no  special  or  sufficient  consideration  was 
shewn  to  render  the  inhabitants  of  the  township 
liable  to  repair,  as  they  could  not  hold  land,  and 
consequently  could  not  be  liable  ratione  tenurse. 
Bex  V.  Penegoes  and  Maehynlletk,  3  D.  &  R.  388  ; 
2  B.  &  C.  166. 

Evidenee.] — To  an  indictment  against  the  in- 
habitants of  a  county  for  the  non-repair  of  a  foot 
bridge,  they  pleaded  that  it  was  parcel  of  a  carriage 
bridge,  whicn  A.  was  bound  to  repair  ratione  tenu- 
rse. Replication  admitted  the  liability  of  A.  to 
repair  the  carriage  bridge,  but  denied  that  the  foot 
brid^  was  parcel  of  the  same,  whereupon  issue 
^as  joined.  The  evidence  was,  that  the  carriage 
bridge  mentioned  in  the  pleadings  had  been  built 
before  1119,  and  that  certain  abbey  lands  had 
been  ordained  for  the  repairs  of  the  same,  and  the 
proprietors  of  those  lands  (of  which  those  men- 
tioned to  be  held  by  A.  formed  part)  had  always 
repaired  the  bridge  so  built.  In  1736  the  trus- 
tees of  a  turnpike  road,  with  the  consent  of  a 
ecrtain  number  of  the  proprietors  of  the  abbey 
lands,  constructed  a  wooden  foot  bridge  along 
the  outside  of  the  parapet  of  the  carriage  bridge, 
partly  connected  with  it  by  brickwork  and  iron 
pins,  and  partly  resting  on  the  stonework  of  the 
bridge  : — Held,  that  tl]ds  (being  the  bridge  men- 
tioned in  the  indictment)  was  not  parcel  of  the 
carriage  bridge  which  A.  was  bound  by  tenure  to 
repair  ;  and,  consequently,  that  the  county  was 
liable  to  repair  the  foot  bridge.  JRex  v.  Middle^ 
^ex,  3  B.  &  Ad.  201. 

Indictment  against  a  county  for  not  repairing 
a  bridge :  plea,  that  S.  was  Uable  ratione  tenure. 
The  plea  is  not  sustained  by  evidence  that  the 
estate  of  S.  was  part  of  a  larger  estate, 
which  part  he  purchased  of  the  former  owner, 
who  retained  the  rest  in  his  own  hands,  and  as 
well  before  the  purchase  as  since  had  repaired 
the  bridge  :  but  where  in  such  case  the  county 
was  found  guilty,  the  court  gave  leave  to  stay 
the  judgment  upon  payment  of  costs  until  an- 
other indictment  was  preferred,  in  order  to  try 
the  liability.    Rex  v.  Oxfordshirey  16  East,  223. 

An  indictment  for  non-repair  of  a  bridge  on 
a  liability  ratione  tenurse  cannot  be  sustained, 
where  it  appears  that  the  tenement  on  which 
the  liability  is  charged  originated  within  time 
of  legal  memory.  Rex  v.  Ilayman,  M.  &  li. 
401. 

On  an  indictment  for  the  non-repair  of  a 
bridge  ratione  tenurse  : — Held,  that  a  record  of 
Edw.  8,  setting  out  a  presentment  of  the  Bishop 
of  Lincoln  for- non-repair  of  the  bridge,  and  his 
acquittal  by  the  jury,  which  was  shortly  after- 
wards followed  by  a  grant  of  pontage  from  the 
crown,  on  the  ground  that  it  had  been  found  by 
inquest  that  no  one  was  liable  to  repair  the 
bridge,  is  admissible  to  negative  any  immemorial 
liability  ratione  tenurse.  Reg,  v.  Sutton,  3  N.  & 
P.  669  ;  8  A.  &  E.  516. 

d.  By  Prescription. 

Corporation.]— As  to  the  liability  of  a  cor- 
poration by  prescription  to  repair  a  bridge,  see 
Ilex  v.  Stratford-ujpon-Avon  (Mayor),  14  East, 
318. 

EuLdred.] — ^A  hundred  may  be  charged  by 


prescription  with  the  reparation  of  a  bridge, 
and  this,  although  it  appears  that  by  a  statute 
within  the  time  of  legal  memory,  one  of  the  town- 
ships, parcel  of  the  hundred,  was  then  annexed 
to  it.  Rex  V.  OsweJ!try,6M.  &  S.  361.  See  also 
Reg.  V.  Cliart  and  Longhridge,  infra. 

Parish.] — ^A  parish  may  be  indicted  for  non- 
repair of  a  bridge  without  stating  any  other 
ground  of  liability  than  immemorial  usage. 
Rex  V.  Ilendon,  4  B.  &  Ad.  628. 

A  public  bridge,  repairable  by  immemorial 
custom,  by  the  inhabitants  of  a  hundred,  is  not 
a  highway  within  the  meaning  of  that  term  in 
5  &  6  Will.  4,  c.  50,  s.  5,  and  is  not  repairable 
under  that  act,  by  the  parish  in  which  it  is 
situated.  Reg,  v.  Chart  and  Longbridge,  1 
L.  R.,  C.  C.  237  ;  39  L.  J.,  M.  C.  107 ;  22  L. 
T.  416  ;  18  W.  R.  791  ;  11  Cox,  C.  C.  602. 

By  6  &  6  Will.  4,  c.  50,  s.  5,  it  is  enacted,  that 
the  word  "highways"  shall  be  understood  to 
mean  all  roads,  bridges  (not  beine  county 
bridges),  carriage  ways,  &c. :  —  Held,  that  a 
bridge  of  the  above  description  was  a  county 
bridge,  and  repairable  by  the  hundred,  within 
the  exception  of  county  bridges.    Ih, 

County  Bridge  —  When  within  Xnnioipal 
Bonndary.] — Where  a  toll  bridge  has  been  built, 
and  a  turnpike  road  made  in  connexion  with 
it  under  a  local  act,  on  the  termination  of  the 
period  of  the  trust,  though  the  bridge  is  within 
the  boundaries  of  a  municipal  borough,  it  be- 
comes such  a  county  bridge  under  33  &  34  Vict, 
c.  73,  8.  12,  as  to  make  it  repairable  by  the  in- 
habitants of  the  county,  unless  there  is  some 
immemorial  usage  imposing  a  liability  on  the 
inhabitants  of  the  borough  to  repair  all  bridges 
within  its  boundaries.  A  toll  bridge  was  m^e 
over  the  B.  river  at  W.  for  the  purpose  of  con- 
necting the  back  streets  of  W.  with  the  county 
districte  on  the  other  side  of  the  river.  A  turn- 
pike road  was  made  in  connexion  with  the 
bridge  ;  both  the  road  and  the  bridge  were 
constructed  under  one  act.  There  were  separate 
trusts  of  the  bridge  and  the  road,  but  the  trus- 
tees of  the  one  were  trustees  of  the  other.  This 
bridge  was  within  the  municipal  boundaries  of 
the  borough  of  W.  On  the  expiration  of  the 
trust  the  county  repaired  the  road,  but  the 
bridge  was  allowed  to  fall  into  disrepair.  The 
county  of  D.,  in  which  the  bridge  was  situated, 
was  thereupon  indicted  for  its  non-repair,  and 
was  found  guilty : — ^Held,  upon  the  argument 
for  a  new  trial,  that  the  county  was  rightly 
convicted;  and  that,  as  there  was  nothing 
shewn  in  the  case  to  cast  the  liability  to  repair 
on  the  borough  in  which  the  bridge  was  situ- 
ated, on  tl)e  expiration  of  the  period  of  the 
trust  affecting  the  bridge,  it  became  a  county 
bridge  repairable  by  the  inhabitants  of  the 
county  under  33  &  34  Vict.  c.  73,  s.  12.  Reg,  v. 
Dorset  Inhabitants,  46  L.  T.  308. 

e.   When  Built  under  Special  Authority. 

Canal  Company — ^Deepening  a  Ford.]— A  canal 

company,  authorized  by  an  act  of  parliament  to 
make  a  river  navigable,  and  to  make  and  enlarge 
certain  navigable  cuts,  and  build  bridges  and 
other  works  connected  with  the  navigation, 
having  for  their  own  benefit  made  a  navigable 
cut  and  deepened  a  ford  which  crossed  the  high- 
way, and  thereby  rendered  a  bridge  necessary 
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for  the  passage  of  the  public,  wliich  was  accord- 
ingly built  at  the  exj)ense  of  the  company  in 
the  first  instance : — Held,  that  the  company 
was  bound  to  maintain  it,  and  that  the  bur- 
den of  repair  was  not  to  be  thrown  upon  the 
inhabitants  of  the  count  v.  Ilex  v.  Lindscy,  14 
East,  317. 

A  company  being  empowered  under  a  local  act 
to  make  a  river  navigable,  and  to  take  tolls,  and 
to  amend  or  alter  such  bridges  or  highways  as 
might  hinder  the  passage  or  navigation,  leaving 
them  or  others  as  convenient  in  their  room,  and 
they  having  forty  j-ears  ago  destroyed  a  ford 
across  the  river  in  the  common  highway  by 
deepening  its  bed,  and  bnilt  a  bridge  over  the 
same  place,  are  bound  to  keep  such  bridge  in 
repair,  as  under  a  continuing  condition  to  pre- 
serve the  new  passage  in  lieu  of  the  old  one,  which 
they  destroyed  for  their  own  benefit.  Rex  v. 
Kentj  13  East,  220. 

Alteration  of  Bridge.]— By  43  Geo.  3,  c.  59, 
s.  6,  the  inhabitants  of  a  county  were  compelled 
to  repair  no  bridge  thereafter  erecte<l  or  built  by 
a  private  person  or  body  corporate,  unless  under 
the  direction  or  to  the  satisfaction  of  the  county 
surveyor  or  some  p>erson  appointed  by  the  jus- 
tices. By  a  local  act  of  1827  a  road  passing 
over  a  bridge  was  made  repairable  by  trustees  ; 
but  at  no  time  was  the  bridge  or  its  approaches 
actually  repaired  by  them.  The  road  became  an 
ordinary  highway.  By  another  local  act  of  the 
same  year  a  canal  company  was  empowered  to 
make,  maintain,  and  support  bridges  across  their 
navigation,  provided  no  existing  liability  to 
repair  a  bridge  not  erected  or  altered  by  the 
company  should  be  affected.  The  company 
raised  the  surface  of  this  bridge,  without  altering 
the  structure,  in  ortler  to  give  the  approach  to 
another  bridge  over  their  navigation  the  incline 
required  by  their  act.  They  did  this  without 
reference  to  the  county  surveyor  or  justices.  By 
33  &  34  Vict.  c.  73,  s.  12,  where  a  turnpike  roatl 
shall  have  become  an  ordinary  highway,  all 
bridges  which  were  previously  repaired  by  the 
trustees  of  such  turnpike  road  shall  become 
county  bridges,  and  shall  be  kept  in  repair  ac- 
cordingly .-—Held,  that  by  this  alteration  this 
bridge  had  not  become  repairable  by  the  canal 
company,  and  that  this  general  provision  of  the 
last  act  was  not  limited  to  those  bridges  erected 
by  |)rivate  expense,  which  alone  were  repairable 
by  a  county  under  43  Geo.  3,  c.  59,  s.  5  ;  nor  to 
bridges  which  had  been  actually  repaii-ed  by 
trustees.     Reg,  v.  Somerset^  38  L.  T.  462. 

CuttiiLg  throngh  Highway.] — Where  cer- 


tain persons  and  their  successors  were  authorized 
by  act  of  parliament  to  make  a  river  navigable, 
and  to  cut  the  soil  of  any  persons  for  making  any 
new  channel,  by  virtue  of  which  they  cut  through 
a  highway,  and  rendered  it  impassable,  and  a 
bridge  was  built  over  the  cut,  over  which  the 
public  passed,  and  which  had  been  repaired 
by  the  proprietoi-s  of  the  navigation  :  —  Held, 
that  the  proprietors,  and  not  the  county,  were 
liable  to  repair.    Ilex  v.  Kerrison,  3  M.  &  S.  626. 

Indictment — Division  of  County.  ]  — Indictment 
against  the  inhabitants  of  the  Isle  of  Ely,  for 
non-repair  of  a  public  bridge  in  the  Isle  of  Ely 
and  county  of  Cambridge,  averring  that  they 
were  liable,  but  stating  no  specific  reason.  Plea, 
that  the  bridge  was  in  a  public  highway,  over  an 


artificial  cut  made  in  the  highway  by  the  adven- 
turers for  draining  the  Bedford  Level ;  that  the 
bridge  was  rendered  necessary  by  the  cut  for  the 
purpose  of  the  highway  ;  that  the  cut  was  made 
for  the  benefit  of  the  lands  of  the  adventurers, 
and  was  maintained  by  the  adventurers  until  a 
statute,  when  the  property  in  the  cut  and  its 
banks,  and  in  the  bridge,  and  in  the  lands  bene- 
fited by  the  cut,  which  lands  had  been  previ- 
ously vested  in  the  adventurers,  became  vested 
in  the  corporation  of  the  conservators  of  the  fens,, 
and  the  cut  was  from  that  time  maintained  by 
the  corporation  for  their  own  benefit ;  and  they 
have  repaired  and  been  liable  to  repair  the 
bridge  : — Held,  first,  that  the  count  was  good,  as 
the  court  must  take  judicial  notice  that  the  Isle 
of  Ely  was  a  division  of  a  county  in  the  nature 
of  a  riding,  and,  as  such,  prim&  facie  liable  to 
repair  bridges  within  it.  Reg.  v.  My,  4  New 
Sess.  Gas.  2i22 ;  15  Q.  B.  827 ;  19  L.  J.,  M,  C. 
223  ;  14  Jur.  966. 

Held,  secondly,  that  the  plea  was  good,  as 
it  suflSciently  shewed  that  the  corporation  was 
bound  to  repair  the  bridge  rendered  necessary 
by  the  cut  maintained  for  their  benefit.    lb. 

Tnrnpike  Act — Connty  Primarily  Liable.] — 
Where  turnpike  trustees  erected  a  bridge  in  pur- 
suance of  the  power  given  them  by  the  act,  upon 
a  road  where  there  had  been  no  bridge  before  : 
— Held,  that  the  county  was  primarily  liable  to 
keep  it  in  repair,  even  assuming  that  the  trus- 
tees had  funds  in  hand  applicable  to  that  purpose. 
R4^x  v.  Oxfordshire,  6  D.  &  R.  231  ;  4  B.  &  C, 
194. 

The  county  or  riding  is  liable  to  the  repair 
of  a  bridge  built  by  trustees  under  a  tumpilLe 
act ;  there  being  no  special  provision  for  exone- 
rating them  from  the  common-law  liability, 
or  transferring  it  to  others,  though  the  trus- 
tees were  enabled  to  raise  tolls  for  the  support 
of  the  roads.  Rex  v.  Yorkshire,  W,  R,,  2  East, 
342. 

Bailways  Clanses  Act] — ^A  special  act  of  a 
railway  company  (incorporated  by  the  Railways 
Clauses  Act,  1845,  so  far  as  it  was  not  expressly 
varied  or  excepted)  provided,  that  if  after 
notice  the  company  did,  with  reasDnable  expedi- 
tion, repair  a  bridge  over  a  turnpike  road  to  the 
satisfaction  of  the  surveyor  of  the  trustees,  the 
latter  might  repair  and  recover  the  costs;  the 
Turnpike  Act,  however,  was  suffered  to  expire  : 
— Held,  that  though  the  Railways  Clauses  Act, 
1845.  s.  65,  was  expressly  varied  by  the  special 
act,  yet  it  revived  on  the  cessation  of  the  turn- 
pike trust,  and  an  order  to  repair  the  bridge 
might  be  made  under  it.  London^  Chatham^ 
a7id  Dover  Railmay  Company  v.  Wandsworth 
Board  of  Works,  8  L.  B.,  C.  P.  8 ;  42  L.  J.,  M.  C.  70. 

During  Erection.]— The  49  Geo.  3,  c.  S4« 
appoint(xl  trustees  for  taking  down*the  old  and 
building  a  new  bridge  over  a  river,  and  empowered 
them  to  take  tolls,  and  that  it  should  be  lawful  for 
them,  out  of  the  moneys  received,  to  build  a  new 
bridge,  and  vested  the  property  in  the  old  and 
new  bridge,  during  the  continuance  of  the  act, 
in  the  trustees  ;  and  that  as  soon  as  the  purposes 
of  the  act  should  be  executed,  then  and  from 
thenceforth  the  tolls  should  cease,  and  the  bridge 
should  be  repaired  by  such  persons  as  were  by  law 
liable  to  repair  the  old  bridge : — ^Held,  that 
during  the  time  the  trustees  were  engaged  in 
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executing  the  powers  of  the  act,  and  before  they 
had  completed  them,  the  county  was  not  liable 
to  repair  the  bridge.  Hex  v.  Somerset ^  16  East, 
805. 

Proprietor — Taking  Tolls.] — An  act,  after  rc- 
■citing  that  it  would  be  for  the  convenience  of 
the  inhabitants  of  Surrey  and  Middlesex,  that  a 
bridge  should  be  built  across  the  Thames,  from 
W.  to  S.,  enacted  that  it  shall  and  may  be  lawful 
for  D.,  his  heirs  and  assigns,  to  build  the  bridge  ; 
^nd  that  for  and  in  consideration  of  the  great 
charges  and  expenses  D.,  his  heirs  or  assigns, 
would  be  at,  not  only  in  building  the  bridge,  but 
also  in  erecting  and  maintaining  other  mattera 
necessary  to  be  erected,  it  shall  and  may  be  law- 
ful for  D.,  his  heirs  and  assigns,  from  time  to 
time,  to  take  certain  tolls  by  way  of  pontage  for 
every  person,  carriage  or  horse  passing  the 
bridge.  And  after  reciting  that  it  might  happen 
that  the  bridge  might  receive  such  damage  as  to 
be  dangerous  or  impassable,  it  further  enacted 
that  in  such  case  it  shall  and  may  be  lawful,  to 
D.,  his  heirs  and  assigns,  to  set  up  a  ferry  across 
the  river  as  near  the  bridge  as  conveniently  may 
be,  and  take  for  the  passage  over  the  ferry  the 
pontage  granted  by  the  act ;  provided  that  the 
ferry  shall  not  continue  longer  than  is  necessary 
for  repairing  or  rebuilding  the  bridge.  The 
bridge  was  made  extra-parochial,  and  was  not 
to  be  deemed  a  county  bridge,  so  as  to  make 
either  Surrey  or  Middlesex  liable  to  repair  it.  A 
subsequent  act,  after  reciting  that  by  the  former 
iict  certain  tolls  and  powers  had  been  granted  to 
D.  to  build  the  bridge,  and  that  it  had  been  ac- 
cordingly built,  and  passable  for  many  years, 
And  that  it  was  in  a  ruinous  condition,  and  if  not 
effectually  repaired  or  rebuilt,  would  be  mani- 
festly to  the  inconvenience  of  the  public  ;  and 
that  M.  was  the  sole  proprietor,  and  had  pro- 
posed to  effectually  repair  or  rebuild  it,  and  that 
the  pontage  granted  under  the  former  act  had 
been  found  by  experience  greatly  inadequate  to 
the  expense  of  building  and  keeping  in  repair 
the  same,  enacted  that  it  should  be  lawful  to  M., 
his  heirs  and  assigns,  to  take,  under  this  and  the 
former  act,  increased  tolls.  The  bridge  having 
been  built  under  the  first  act,  the  public  con- 
stantly used  it,  and  the  proprietors  for  the  time 
being  took  the  tolls  and  exercised  the  powers  of 
the  two  acts,  and  did  all  the  necessary  repairs, 
until  the  principal  arch  fell  in,  and  the  bridge 
became  impassable.  On  this  the  present  pro- 
prietor of  the  bridge  set  up  a  ferry,  and  took, 
and  continued  to  take,  the  tolls  authorized  by 
the  two  acts  : — Held,  that  so  long  as  he  remained 
proprietor  and  took  the  tolls,  he  was  bound  to 
repair  the  bridge,  and  was  liable  to  an  action  at 
the  suit  of  a  person  who  suffered  special  damage 
from  the  bridge  being  impassable  ;  but  the  court 
refused  to  grant  a  mandamus  to  compel  him  to 
repair  the  bridge,  and  maintain  it  in  a  fit  state 
for  passage.  Nicholl  v.  Allen,  1  B.  &  S.  934  ;  31 
L.  J.,  Q.  B.  283  ;  6  L.  T.  699  ;  10  W.  R.  741— 
Sx.  Ch. 

I8le  of  Wight.]— The  Isle  of  Wight  is  a  divi- 
sion of  the  county  of  Southampton,  but  has  no 
separate  commission  of  the  peace.  Before  1842, 
all  public  bridges  in  the  island,  not  repairable  by 
tenure,  were  repaired  either  by  the  tithings, 
parishes  or  townships  in  which  they  were  situate, 
or  from  rates  levied  on  all  the  parishes  in  the 
island  under  the  following  circumstances.    The 


island  having  been  assessed  to  the  general  county 
rate,  and  appeals  against  such  assessment  having 
been  entered,  an  arrangement  was  made,  in  1774, 
by  consent,  under  an  oi*der  of  quarter  sessions, 
fixing  certain  proportions  to  be  paid  by  the 
parishes  towards  the  general  county  rate,  but 
leaving  the  expense  of  bridges  and  the  house  of 
correction  to  be  raised  by  a  local  rate,  the  island 
being  adjudged  and  declared  not  to  be  liable  to 
pay  to  the  county  rate  or  county  house  of  correc- 
tion, and  the  inhabitants  agreeing  to  erect  and 
maintain  houses  of  correction  and  bridges  within 
the  island  at  their  sole  expense.  After  this 
arrangement,  the  practice  was  for  the  county 
quarter  sessions,  on  application  of  the  justices 
for  the  Isle  of  Wight  division,  to  lay  a  rate,  in 
the  nature  of  a  county  rate,  on  every  parish  in 
the  island,  for  the  repair  of  the  island  bridges 
and  bridewell.  Till  1842,  there  had  been  no 
instance  of  the  general  county  rate  being  applied 
to  the  repair  of  the  island  bridges.  In  1813,  a 
local  act  appointed  commissioners  for  the  repair 
of  the  highways  in  the  island,  with  power  to 
make  assessments,  and  enacted  that  all  bridges 
previously  repaired  by  any  parishes,  tithings, 
divisions  or  townships  should,  for  the  future,  be 
repaired  "  in  such  and  the  same  manner,  and  by 
such  and  the  same  ways  and  means,"  as  other 
bridges  usually  called  county  bridges,  within  the 
island  had  been  accustomed  to  be  repaired.  In 
1842,  and  since,  the  island  was  assessed  generally 
with  the  county,  and  no  separate  island  rate 
made.  Application  for  the  repair  of  bridges  and 
bridewells  in  the  island  had  been  since  that  time 
made  to  the  county  quarter  sessions  : — Held, 
that  all  bridges  which,  at  the  time  of  the  passing 
of  the  act,  were  repairable  by  the  tithings, 
parishes  or  townships  in  which  they  were  situate, 
were  for  the  future  repairable  by  the  county 
generally,  and  that  the  arrangement  of  1774  did 
not  affect  the  legal  liability  of  the  county,  and 
was  no  answer  to  an  indictment  against  it  for  non- 
repair of  such  bridges.  Jf^g.  v.  Stmthampton^ 
18  Q.  B.  841 ;  21  L.  J.,  M.  G.  201  ;  17  Jur.  254. 

Sluice  Bridge,  Destruction  of  —  Limitation 
of  Duty  to  Bebnild.] — By  a  local  act  com- 
missioners were  constituted  to  protect  the  banks 
of  the  Ouse,  and  by  another  act  commissionere 
were  constituted,  under  the  title  of  the  Middle 
Level  Commissioners,  with  powers  over  a  large 
district  of  land,  and  who  under  such  powers  had 
built  a  sluice  bridge  from  bank  to  bank  over  the 
Ouse.  The  tide  having  broken  in  and  washed 
away  such  sluice  bridge  and  110  feet  of  the 
embankment  adjoining,  a  local  act  was  passed, 
enacting  that  the  Middle  Level  Commissioners 
"shall,  with  all  convenient  dispatch  after  the 
passing  of  this  act,  at  their  own  cost,  erect  a 
new  bridge,  or  otherwise  provide  and  make  and 
for  ever  maintain  a  good  and  sufficient  con- 
tinuous road  or  haling  path  over  and  along  or 
near  to  that  part  of  the  west  bank  of  the  River 
Ouse,  where  recently  stood  the  sluice  bridge  and 
roadway  made  by  the  commissioners."  These 
commissioners  were  ready  to  build  a  sluice  bridge 
of  the  dimensions  of  the  old  one,  if  there  were 
any  embankments  to  which  to  attach  it,  but 
declined  to  make  one  to  connect  itself  with  the 
embankment  in  its  present  unrestored  condition : 
— Held,  that  the  words  of  the  statute  limited  the 
duty  of  the  commissioners  to  the  making  of  a 
bridge  of  the  limits  of  the  former  bridge.  Reg, 
V.  Middle  Level  CommisnoTiers,  10  L.  T.  375. 
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Bridge  Destroyed  by  Flood.] — On  a  covenant 
to  build  a  bridge  in  a  substantial  manner,  and  to 
keep  it  in  repair  for  a  certain  time,  the  party 
is  bound  to  rebuild  the  bridjjc,  though  broken 
down  by  an  extraordinary  flood.  Brecknock 
Narigation  v.  Prit chard,  6  T.  R.  760. 

f.  Satiflfiaotion  of  County  Surveyor. 

Fertoiu  within  the  Act.]— Trustees  appointed 
by  a  local  turnpike  act  are  individuals  or  private 
persons  within  the  meaning  of  43  Geo.  3,  c.  59, 
s.  6,  which  renders  it  necessary  to  erect  county 
bridges  under  the  direction  or  to  the  satisfEiction 
of  the  county  surveyor.  Rex  v.  Derby ^  3  B.  & 
Ad,  147. 

Vewly-bnilt  Bridget.] — The  statute  applies 
only  to  bridges  newly  built,  not  to  a  bridge 
merely  widened  or  repaired  since  its  passing. 
Jtex  ▼.  Lancashire,  2  B.  &  Ad.  813. 

A  county  bridge  having  been  washed  away, 
was,  after  the  passing  of  43  Geo.  3,  c.  59,  rebuilt, 
wider  than  before,  and,  without  notice  to  the 
county  surveyor,  by  the  parish,  partly  with  the 
old  materials,  and  in  the  same  line  of  passage 
over  the  river : — Held,  that  the  county  was  liable 
to  repair,  and  that  this  was  not  a  new  bridge 
within  the  meaning  of  that  act.  Rex  v.  Deton- 
shire,  2  N.  &  M.  412  ;  5  B.  &  Ad.  383. 

A  bridge  in  the  Isle  of  Wight,  originally  re- 
paired by  the  tithing  in  which  it  was  situate, 
was,  after  the  passing  of  a  local  act,  wholly 
rebuilt  by  order  of  the  justices  for  the  island 
division.  The  new  bridge  was  longer  than  the 
old,  and  different  in  form,  and  sto^  higher  up 
the  stream.  The  expense  of  the  building,  and 
of  repairs,  were  defrayed  out  of  the  island  rate 
imposed  under  an  arrangement.  The  conditions, 
by  43  Geo.  3,  c.  59,  were  not  observed  in  building 
it : — Held,  that  the  county  was  liable  to  repair 
the  new  bridge.  Reg.  v.  Southampton,  18  Q.  B. 
841 ;  21  L.  J.,  M.  C.  201 ;  17  Jur.  264. 

Orer  Stream  of  Water.]— A  bridge  had  been 
built  before  43  Geo.  3,  c  59,  over  a  stream  of 
water.  The  stream  was  never  known  to  be  dry, 
but  in  the  winter  its  depth  only  averaged  two 
and  a  half  feet.  It  was  part  of  a  sheet  of  water 
crossing  low  land,  and  at  the  place  where  the 
bridge  crossed  it,  it  was  confined  by  embank- 
ments, to  prevent  it  from  overflowing  the  ad- 
joining meadows.  The  judge  left  it  to  the  jury, 
whether  this  structure  was  a  bridge  over  a  stream 
of  water ;  for,  if  so,  it  was  not  necessary  that 
it  should  be  for  the  convenience  of  the  public 
under  43  Geo.  3,  c.  59,  s.  5,  but  the  county  was 
liable  to  repair  it.  Reg,  v.  Gloucester,  Car.&  M. 
506. 

Alteration  of  Bridge.]— By  43  Geo.  3,  c.  59, 
8,  6,  the  inhabitants  of  a  county  were  compelled 
to  repair  no  bridge  thereafter  erected  or  built  by 
a  private  person  or  body  corporate,  unless  under 
the  direction  or  to  the  satisfaction  of  the  county 
surveyor  or  some  person  appointed  by  the  jus- 
tices. By  a  local  act  of  1827  a  road  passing 
over  a  bridge  was  made  repairable  by  trustees ; 
but  at  no  time  was  the  bridge  or  its  approaches 
actually  repaired  by  them.  The  road  iScamc  an 
ordinary  highway.  By  another  local  act  of  the 
same  year  a  canal  company  was  empowered  to 
make,  maintain,  and  support  bridges  across  their 
navigation,    provided   no  existing  liability  to 


repair  a  bridge  not  erected  or  altered  by  the 
company  should  be  affected.  The  company 
raised  the  surface  of  this  bridge,  without  altering 
the  structure,  in  order  to  give  the  approach  to 
another  bridge  over  their  navigation  the  incline 
required  by  their  act.  They  did  this  without 
reference  to  the  county  surveyor  or  justices.  By 
33  &  34  Vict.  c.  73,  s.  12,  where  a  turnpike  road 
shall  have  become  an  ordinary  highway,  all 
bridges  which  were  previously  repaired  by  the 
trustees  of  such  turnpike  road  shall  become 
county  bridges,  and  shall  be  kept  in  repair  ac- 
cordingly:— Held,  that  by  this  alteration  this 
bridge  had  not  become  repairable  by  the  canal 
company,  and  that  this  general  provision  of  the 
last  act  was  not  limited  to  those  bridges  erected 
by  private  expense,  which  alone  were  repairable 
by  a  county  under  43  Geo.  3,  c.  59,  s.  5  ;  nor  to 
bridges  which  had  been  actually  repidred  by 
trustees.    Reg,  v.  Somerset,  38  L.  T.  452. 


g.  When  Bridge  Widened. 

Obligation  to  Bepair — Evidenoo.] — A  parti, 
cular  parish  was  bound  by  prescription  to  repair 
an  old  wooden  foot  bridge  used  by  carriages  only 
in  times  of  flood  ;  about  forty  years  before  the 
trustees  of  the  turnpike  road  built  on  the  same 
site  a  much  wider  bridge  of  brick,  which  had 
been  constantly  used  every  since  by  all  carriages 
passing  that  way  : — Held,  that  to  an  indictment 
against  the  county  for  not  repairing  this  bridge, 
a  plea  that  the  parish  had  immemorially  repairai 
and  still  ought  to  repair  the  bridge,  was  not 
supported  by  the  alx>ve  facts,  and  that  the 
burden  of  repairing  the  new  bridge  must  be 
borne  by  the  county  at  large.  Rex  v.  Snrrey,  3 
Camp.  455. 

Liability  Pro  rati]  —Where  townships 


have  so  enlarged  a  bridge  which  they  were 
before  bound  to  repair  as  a  foot  bridge,  they  will 
still  be  liable  pro  rati  Rex  v.  Yorkshire,  TK  R^ 
2  East,  353. 


h.  Approaohea  to  Bridges. 

At  Common  Law.] — By  the  common  law,  de- 
clared by  22  Hen.  8,  c.  5,  and  the  subsequent 
bridge  acts,  where  the  inhabitants  of  a  county 
are  liable  to  the  repair  of  a  public  bridge,  they 
are  liable  also  to  the  repair  of  the  highway  at 
the  ends  of  such  bridge  to  the  extent  of  300  feet ; 
and  if  indicted  for  t^e  non-repair  thereof,  they 
cannot  exonerate  themselves,  except  by  pleading 
specially  that  some  other  is  bound  by  prescription 
or  tenure  to  repair  the  same.  Yorksnire,  W,  R, 
V.  Rex  (in  error),  2  Dow,  1  ;  5  Taunt.  284 ;  7 
East,  588 ;  3  Smith,  437. 

Fresoripttye  Liability  —  300  Feet]— Where 
there  is  a  prescriptive  liability  to  repair  a  bridge, 
it  is  an  intendment  of  law,  in  the  absence  of  any 
evidence  to  the  contrary,  that  the  liability  ex- 
tends to  300  feet  of  the  approaches  at  each 
end  of  the  bridge.  Reg,  v.  Lincoln  (Mayor),  3 
N.  &  P.  273 ;  8  A.  &  K  65 ;  1  W.,  W.  &  H.  2«0  ; 
2Jur.,  615,  807. 

The  presumptive  liability  to  repair  the  ap- 
proaches to  a  bridge  is  not  rebutted  by  proof 
that  the  party  has  been  known  only  to  repair 
the  fabric  of  the  bridge,  and  that  the  only  repairs 
known  to  have  been  done  to  the  highway  nare 
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been  performed  by  commissioners  under  a  turn- 
pike road  act.    lb. 

A  new  and  substantive  bridge  of  public  utility, 
built  within  the  limit  of  one  county  and  adopted 
by  the  public,  is  repairable  by  the  inhabitants  of 
that  county,  although  built  within  300  feet  of  an 
old  bridge  repairable  by  the  Inhabitants  of  another 
county,  who  were  bound  of  course  under  22  Hen. 
8,  c.  6,  to  maintain  such  300  feet  of  road,  though 
lying  in  the  other  county.  Bex  v.  Devon,  14 
East,  477. 

Bailway  Bridge   over  Highway.]— When  a 

railway  is  carried  over  a  highway  by  means  of  a 
bridge,  no  liability  to  keep  in  repair  the  imme- 
diate approaches  on  each  side  of  the  bridge  is 
cast  upon  the  company  by  reason  of  any  of  the 
provisions  in  the  Railway  Clauses  Act,  1845,  even 
though  the  company  has  lowered  the  level  of  the 
old  highway  in  making  the  approaches.  London 
and  North-  Western  Railway  Company  v.  Sker- 
ton  (Surveyor  of  Highways),  5  B.  &  S.  659  ;  33 
L.:J.,  M.  C.  168  ;  10  L.  T.  648  ;  12  W.  B.  1102. 

ATid  see  further  y  Railways. 

i.  Part  of  Bridge  in  Different  Counties. 

Effect  of  5  ft  6  "Will.  4,  c.  76.]— Indictment 
for  the  non-repair  of  a  bridge.  On  a  special 
verdict,  it  was  found,  that,  until  the  passing  of 
2  &  3  Will.  4,  c.  64,  by  which  a  borough  was 
enlarged,  the  bridge  was  situated  without  the 
borough,  in  a  county,  and  had  always  been  re- 
paired by  that  county ;  the  metes  and  bounds 
so  altered  were  adopted  by  5  &  6  Will.  4,  c.  76, 
for  the  purposes  of  that  act : — Held,  that  the 
5  &  6  Will.  4,  c.  76,  does  not  change  the  legal 
liability  of  the  county ;  and  that,  though  the 
bridge  is  now  locally  situate  within  the  new 
limits  of  the  borough,  the  county  is  still  liable 
to  repair  it.  Beg,  v.  New  Samm,  2  New  Sess. 
Cas.  133 ;  7  Q.  B.  241  ;  15  L.  J.,  M.  C.  15 ;  10 

Jur.  176.  ^  _    - 

Indictment  against  the  inhabitants  of  B.  for 
noH-repair  of  half  of  a  county  bridge.    A  special 
verdict  found  that  the  bridge  was  across  the 
river  W.,  in  the  parish  of  G. ;  that  parish  G. 
was  partly  on  the  right  bank,  and  partly  on  the 
left  bank  of  the  river ;  that  the  whole  of  that 
part  on  the  left  bank  always  was  in  the  county 
of  R.;  that  until  2  &  3  Will.  4,  c.  64,  the 
boundary  between  the  counties  of  B.  and  R. 
was  the  mid-channel  of  the  river  to  a  point  in 
parish  G.,  and  thence  inland  to  another  point 
in  the  mid-channel;    and  that   470   acres   of 
parish  G.,  between  the  inland  boundary  and  the 
river,  and  the  part  of  the  river  from  the  one 
point  to  the  other,  always  until  2  &  3  Will.  4, 
c.  64,  were  in  the  county  of  R. ;  that  a  portion 
of  the  bridge  between  the  right  bank  and  the 
centre  of  the  river,  and  resting  upon  part  of  the 
470  acres,  was  out  of  repair ;   and  the  doubt 
referred  to  the  court  was  whether  the  defen- 
dants were  guilty.    By  2  &  3  Will.  4.  c.  64,  and 
7  &  8  Vict.  c.  61,  the  isolated  portions  of  counties 
described  in  schedule  (M.)  to  2  &  3  WiU.  4, 
c.  64,  are  annexed  for  all  purposes  to  counties 
mentioned  in  the  fourth  column  of  the  schedule. 
The  schedule  describes  "part  of  point  G."  as 
being  an  isolated  part  of  B.,  locally  situate  in 
B.  or  R.,  and  to  be  annexed  to  B.    The  verdict 
stated  that  there  was  no  nart  of  parish  G.  to 
which  this  description  could  apply,  if  not  to  the 


470  acres : — Held,  first,  that  the  description  in 
the  schedule  must  be  understood  to  apply  to  the 
470  acres,  which  had  been  part  of  the  county  of 
R.,  and  that  the  statute  made  the  part  of  the 
county  of  B.  and  the  mid-channel  the  boundary 
between  the  counties.  Beg,  v.  Brecmi  or  Breck- 
nockshire, 4  New  Sess.  Cas.  272  ;  15  Q.  B.  813  ; 
19  L.  J.,  M.  C.  203. 

Held,  secondly,  that  the  liability  to  repair  the 
bridge  within  part  of  G.  was,  as  an  incident  to 
the  change,  transferred  to  the  inhabitants  of  B.  Ih. 

2.  Pbesentment  fob  Non-Repaib. 

The  13  Geo.  3,  c.  78,  s.  24,  empowers  every 
justice  of  the  peace,  either  upon  his  own  view, 
or  upon  information  upon  oath,  to  make  pre- 
sentment of  any  highway  not  well  and  sufS- 
ciently  repaired.  By  43  Geo.  3,  c.  59,  s.  1,  all 
matters  and  things  in  the  former  act  contained, 
relating  to  highways,  shall,  so  far  as  applicable, 
be  extended  and  applied  to  county  bridges,  as 
fully  and  effectually  as  if  the  same,  and  every 
part  thereof,  were  herein  repeated  and  re-enacted : 
— Held,  that  the  enactment,  as  to  presentments 
of  highways,  in  the  former  statute,  was  virtually 
re-written  or  re-enacted  in  43  Geo.  3,  c.  69,  as 
to  county  bridges,  and,  therefore,  is  not  repealed, 
as  to  county  bridges  by  5  &  6  Will.  4,  c.  60, 
which  repeals  in  terms  13  Geo.  3,  c.  78.  Beg.  v. 
Brecon,  3  New  Sess.  Cas.  434  ;  16  Q.  B.  813  ;  18 
L.  J.,  M.  C.  123 ;  13  Jur.  422 ;  8.  P.,  Beg.  v. 
Merionethshire,  6  Q.  B.  343. 

Held,  also,  that  5  &  6  WiU.  4,  c.  50,  s.  22,  does 
not  so  far  incorporate  the  provisions  of  s.  99,  as 
to  apply  them  to  county  bridges,  and  does  not, 
therefore,  shew  that  the  legislature  intended  to 
repeal  so  much  of  the  43  Geo.  3,  c.  59,  as  con- 
sists of  clauses  incorporated  from  13  Geo.  3, 
c.  78.    Ih, 

3.  Indictment  and  Evidence, 

Liability — ^Immemorial  TTsage.] — A  parish  may 
be  indicted  for  non-repair  of  a  bridge,  without 
stating  any  other  ground  of  liability  than  imme- 
morial usage.    Bex  v.  Ilendon.  4  B.  &  Ad.  628. 

Public  Bridge.] — ^The  Inhabitants  of  a 

county  are  bound  to  repair  every  public  bridge 
within  it,  unless,  when  indicted  for  the  non-repair 
of  it,  they  can  shew  by  plea,  that  some  other  person, 
or  body  politic  or  corporate,  is  liable  ;  and  every 
bridge  in  a  highway  is  by  22  Hen.  8,  c.  5,  taken 
to  be  a  public  bridge  for  this  purpose,  Bex  v. 
Bucks,  12  East,  192. 

"  aiding."]— The  word  "riding"  in  the  Statute 
of  Bridges  (22  Hen.  8,  c.  6,  s.  3),  is  not  confined 
to  districts  called  by  that  name,  but  includes 
any  division  of  a  county  which  corresponds  in 
its  definition  to  a  riding.  Beg.  v.  Isle  of  My, 
4  New  Sess.  Gas.  222  ;  15  Q.  B.  827  ;  19  L.  J., 
I  M.  C.  223. 

Misdescription  of  Liability.]— An  indictment 
stated,  that,  from  time  immemorial,  there  hath 
been  and  still  is  an  ancient  bridge  ;  that  one 
part  of  it  was  in  township  A.,  and  the  other  in 
parish  B. ;  that  the  part  in  A.  was  out  of  repair, 
and  that  A.  was  under  a  prescriptive  liability  to 
repair.  The  bridge  consisted  of  four  arches,  part 
of  the  principal  arch  and  the  whole  of  the  other 
arches  being  in  A.,  and  that  in  1806  the  principal 
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arch  had  been  widened  from  nine  to  sixteen  feet 
at  the  joint  expense  of  A.  and  B. : — Held,  that 
there  was  no  misdescription  of  the  township's 
liability ;  as,  if  the  prescriptive  liability  to  repair 
the  ancient  bridge  was  well  described,  it  was  no 
answer  to  shew  that  there  was  something  else 
which  A.  was  not  bound  to  repair.  lirg.  v. 
Adderhuru  EnJtt.  D.  &  M.  324  ;  5  Q.  B.  187  ;  13 
L.  J.,  M.  C.  91  ;  7  Jur.  1035. 

Parish  or  County  Liable — Inipection  of  Farif  li 
Booki.] — An  indictment  had  been  preferred 
against  a  county  for  not  repairing  a  bridge  at  the 
instance  of  the  inhabitants  of  a  parish,  and  the 
question  intended  to  be  tried  was,  whether  the 
inhabitants  of  the  parish  or  of  the  county  were 
liable  to  repair  it.  The  court  refused  to  compel 
the  inhabitants  of  the  parish  to  allow  tlie 
parties  indicted  to  inspect  the  parish  books  and 
documents  relating  to  the  bridge.  Bex  v.  Buck- 
ingham  (Justices'),  8  B.  &  C.  375 ;  2  M.  &  R. 
412. 

Evidence.] — Upon  not  guilty  to  an  indictment 
against  the  inhabitants  of  a  county  for  not 
repairing  a  public  bridge,  it  is  competent  to  the 
defendants  to  give  evidence  of  the  bridge  having 
l>een  repaired  by  private  individuals.  Itex  v. 
Xorthampto7i,  2  M.  &  S.  262. 

Sridence  of  Bepntation  Admisiible.] — Indict- 
ment against  the  inhabitants  of  a  county  for  the 
non-repair  of  a  public  bridge.  Plea,  that  three 
persons  were  bound  respectively  to  repair  the 
three  northern  arches  of  the  bridge,  ratione 
tenune.  On  the  trial  a  witness,  w^ho  as  well 
as  his  father  and  grandfather  had  been  em- 
ployed in  doing  repairs  to  the  county  parts 
of  the  bridge,  was  asked,  "Have  you  heard 
them  say  who  was  liable  to  repair  the  three 
northern  arches  ? " — Held,  first,  that  evidence  of 
reputation  was  admissible  upon  this  issue,  be- 
cause, though  it  involved  matter  of  private  right, 
it  also  related  to  matters  of  public  and  general 
interest,  llvg.  v.  Bedfordshire,  4  El.  &  Bl.  535 ; 
3  C.  L.  R.  442  ;  24  L.  J.,  Q.  B.  81  ;  1  Jur.,  N.  S. 
208. 

Held,  secondly,  that  the  answer  to  the 
question  was  admissible,  because  it  was  not 
necessarily  evidence  of  reputation  of  a  particular 
fact ;  but  it  might  proceed  upon  a  distinct 
reputation  prevailing  in  the  neighbourhood, 
or  upon  an  admission  by  the  owners  of  the 
lands  in  question  that  they  were  liable  respec- 
tively to  repair  that  part  of  the  bridge  ratione 
tenurae.    Ih, 

Judgment  by  Default.]  —  Semble,  that  a 
judgment  by  default,  upon  an  indictment  for 
non-repair  of  a '  highway,  is  not  conclusive 
evidence  against  the  p*arish,  of  a  liability  on 
their  part  to  repair  such  highway.  Bex  v. 
Whitney,  4  N.  &  M.  594  ;  3  A.  &  E.  69  ;  7  C.  & 
P.  208. 

Stay  of  Judgment.] — The  court  is  reluctant  to 
stay  judgment  on  an  indictment  for  not  repair- 
ing a  bridge,  and  will  not  stay  it  generally,  but 
only  till  further  order ;  and,  if  the  trial  of 
another  indictment  is  not  proceeded  in  with  all 
dispatch,  judgment  will  be  given.  Bex  v. 
SoutJiamptonf  2  Chit.  215. 

Costs — ^Where  Defence  Friyolons.  ] — The  1 3  6  eo. 


3,  c.  78,  8.  64,  empowered  the  court  trying  an  in- 
dictment for  non-repair  of  a  highway,  to  award 
costs  if  the  defence  was  frivolous.  The  43  Geo. 
3,  c.  59,  s.  1,  enacts,  that  all  matters  and  things 
in  the  act  contained  relating  to  highways  shall, 
so  far  as  applicable,  be  extended  and  applied  to 
county  bridges,  as  fully  and  effectually  as  if  the 
same  were  repeated  and  re-enacted  : — Held, 
that  the  clause  as  to  costs  in  13  Geo.  3,  c.  78, 
was  substantively  re-enacted  in  43  Geo.  3,  c.  69, 
with  reference  to  county  bridges,  and,  therefore, 
was  not  repealed  when  the  5  &  6  Will.  4,  c. 
50,  repealed  in  general  terms  the  13  Geo.  3,  c 
78.  Beg.  v.  Merionethshire,  1  New  Sess.  Cas, 
316  ;  6  Q.  B.  343  ;  13  L.  J.,  M.  C.  158 ;  8  Jur. 
778. 

The  judge  who  tries  an  indictment  for  non- 
repair of  a  bridge,  removed  by  certiorari,  may 
certify,  after  the  assizes,  that  the  defence  was 
frivolous,  and,  by  such  certificate,  award  pay- 
ment of  costs  to  the  prosecutor,  which  will  be 
enforced  by  the  court  in  banc.    Ih. 


4.  Fines  fob  Non-Rbpaie. 

The  court  cannot  impose  more  than  one  fine  for 
the  non-repair  of  a  bridge.  Bex  v.  Mackynlletk, 
4  B.  &  A.  469. 


5.  Liability  fob  Injubies  ob  Nctisaijcb, 

Ixgnry  due  to  Want  of  Bepair — Action  for.] — 
No  action  will  lie  by  an  individual  against 
the  inhabitants  of  a  county,  for  an  injury  sus- 
tained in  consequence  of  a  county  bridge  being 
out  of  repair.     Bussell  v.  Devon,  2  T.  R.  667. 

The  inhabitants  of  a  county  are  not  liable  to 
be  sued,  through  their  surveyor,  by  an  individual 
for  damages  in  respect  of  injuries  to  his  person 
or  property,  occasioned  by  a  bridge,  repairable 
by  the  inhabitants  of  the  county,  being  out  of 
repair.  Makinnon  v.  Penson,  8  Ex.  319  ;  22 
L.  J.,  M.  C.  57.  Affirmed  in  error,  9  Ex.  609  ; 
23  L.  J.,  M.  C.  97. 

Damage  by  Locomotives.] — The  LocomotiTe 
Act,  24  &  25  Vict.  c.  70,  s.  7,  enacts  that  where 
any  bridge  on  a  turnpike  or  other  road,  carried 
across  any  stream,  watercourse,  or  navigable 
river,  canal,  or  railway,  shall  be  damagcKl  by 
reason  of  any  locomotive  passing  over  the  same, 
or  coming  into  contact  therewith,  none  of  the 
proprietors,  undertakers,  directors,  conservators, 
trustees,  commissioners  or  other  persons  in- 
terested in,  or  having  charge  of,  such  navigable 
river,  canal  or  railway,  or  of  such  bridge  shall 
be  liable  to  repair  the  damage,  &c,  but  the  same 
shall  be  repaired  to  the  satisfaction  of  such  pro- 
prietors, &c.,  by  the  owners  or  persons  having 
charge  of  the  locomotive  at  the  time  of  the 
happening  of  the  damage  : — Held,  that  this  pro- 
vision does  not  apply  to  bridges  repairable  by 
the  inhabitants  of  a  county.  Beg.  v.  Kitchen^Tj 
2  L.  R.,  C.  C.  88 ;  43  L.  J.,  M.  C.  9 ;  29  L.  T. 
697  ;  22  W.  R.  134  ;  12  Cox,  C.  C.  522. 

Use  of  Swing  Bridges — Obstmction.] — A  dock 
company  having  a  swing  bridge  on  a  pablic 
highway  is  bound,  on  the  passing  of  vessels,  to 
use  all  reasonable  means  (both  as  to  the  number 
of  men  employed,  and  number  of  ships  passed 
at  a  time)  to  prevent  unnecessary  delay  ;  and  if 
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they  do  not  do  all  which  can  be  expected  of 
reasonable  men,  and  if  any  one  is  obstructed  in 
consequence,  such  obstruction  will  render  them 
liable  for  the  injury  sustained.  Wiggins  v.  Bod' 
di?igto7i,  3  C.  &  P.  544. 

Kegleet  to  Fence  Dangerous  Place.] — Where 
a  canal  company  was  empowered  by  a  private 
act  of  parliament  to  intersect  highways,  and 
to  construct  bridges  to  connect  the  intercepted 
portions,  and  the  canal  and  bridges  were  vested 
\  in  them  as  proprietors,  and  they  were  enabled 
to  take  tolls  from  boats  passing  the  bridges,  and 
they  erected  swing  bridges,  which  the  boatmen 
were  entitled  to  open  for  the  purpose  of  passing, 
and  which,  when  opened,  left  the  edge  of  the 
canal  unprotected,  and  there  was  not  sufficient 
light  or  other  means  of  preventing  accidents, 
and  the  consequence  was  that  while  the  bridge 
was  lawfully  opened  at  night-time  a  person  fell 
into  the  canal  and  was  injured,  without  any 
fault  on  his  part : — Held,  that  the  company  was 
liable  to  an  action  for  the  injury.  Manlcy  v. 
St,  Helen's  Canal  and  Railway  Company^  2  H. 
&N.  840;  27L.  J.,  Ex.  159.  • 

See  also  NEaLiGENCE. 

Kuisance — Fulling  Down  Old  Bridge — Preyen- 
tion  of.] — Justices  having,  under  43  Geo.  3.  c.  59, 
contracted  for  the  building  of  a  new  bridge  in  a 
iUfferent  site,  in  lieu  of  the  old  one,  which  was 
ruinous ;  and  having  directed  the  old  bridge  to 
•  be  taken  down  before  the  new  one  was  passable, 
for  the  benefit  of  the  old  materials  to  be  used  by 
the  contractor  in  finishing  the  new  bridge  ;  the 
court  refused  a  writ  of  prohibition  to  them  to 
restrain  them  from  pulling  down  the  old  before 
the  new  bridge  was  passable,  though  there  were 
strong  affidavits  of  the  inconvenience  and  loss 
to  be  sustained  by  the  neighbourhood,  in  being 
obliged  to  use  a  roundabout  way  in  the  interval, 
referring  the  complainant  to  the  ordinary  remedy 
by  indictment,  if  the  pulling  down  the  old 
bridge,  under  these  circumstances,  was  a  nui- 
sance, and  seeing  no  occasion  to  interfere  by 
applying  a  prompt  remedy  of  a  novel  kind  in 
modem  practice.  Jleic  v.  Dorset  (Justices'),  15 
East,  594. 

Bridge  in  a  Public  Way — Indictment.] — 

A  bridge  built  in  a  public  way,  without  public 
utility,  is  indictable  as  a  nuisance ;  and  so  it  is 
if  built  colourably  in  an  imperfect  or  inconve- 
nient manner,  with  a  view  to  throw  the  onus  of 
rebuilding  or  repairing  it  immediately  on  the 
county.  Rex  v.  Yorkshire,  TF.  iZ.,  2  East,  342. 
And  see  Rex  v.  Glamorgan,  2  East,  356,  n. 


6.  Otheb  Mattebs. 

Liability  te  Widen.]— The  inhabitants  of  a 
county  are  not  liable  to  widen  a  public  bridge 
by  force  of  their  obligation  to  repair  it.  Rex 
V.  Devon,  7  D.  &  R.  147  ;  4  B.  &  C.  670.  Over- 
ruling Rex  V.  Cumberland,  6  T.  R.  194 ;  3  B.  & 
P.  354. 

Order  of  Jiutiees  for  Widening — ^Discretion.] 
— By  43  Geo.  3,  c.  59,  s.  2,  where  any  county 
bridge  shall  be  narrow  and  incommodious  it  shall 
and  may  be  lawful  to  and  for  the  justices  at 
quarter  sessions  to  order  such  bridge  to  be 
widened,  improved  and  made  comm(3ious  for 


the  public ;  provided  that  no  money  shall  bo 
applied  to  the  amendment  or  alteration  of  any 
such  bridge  until  presentment  shall  have  been 
made  of  the  insufficiency,  inconvenience  or  want 
of  reparation  of  such  bridge,  in  pursuance  of  the 
statutes  in  force  concerning  public  bridges.  On 
an  application  for  a  mandamus  to  justices  to 
order  a  bridge  to  be  widened,  on  the  ground 
that  it  was  too  narrow  for  the  traffic  over  it : — 
Held,  that  the  enactment  was  discretionary. 
Newport  Bridge,  In  re,  2  El.  &  El.  377  ;  29  L. 
J.,  M.  C.  52  ;  6  Jur.,  N.  S.  97  ;  1  L.  T.  131. 

Held,  also,  that  by  the  proviso  a  presentment 
was  a  condition  precedent  to  making  such  an 
order.    Ih, 

Property  in  Materials.]— If  A.  grants  liberty, 
licence,  power,  and  authority  to  B.  and  his  heirs 
to  build  a  bridge  on  his  land,  and  B.  covenants 
to  build  the  bridge  for  public  use,  and  to  repair 
it,  and  not  to  demand  toll ;  the  property  in  the 
materials  of  the  bridge  when  built  and  dedicated 
to  the  public  still  continues  in  B.,  subject  to  the 
right  of  passage  by  the  public ;  and  when 
severed  and  taken  away  by  a  wrong-doer,  he 
may  maintain  trespass  for  the  asportation, 
Harrison  v.  Parker,  6  East,  154  ;  2  Smith,  262. 

Fees  to  Clerk  of  the  Peace.] — The  sessions  arc 
not  authorized  to  order  the  payment  by  the 
bridgemaster  to  the  clerk  of  the  peace,  of  a 
percentage  on  all  money  raised  for  the  repair  of 
bridges  in  a  particular  district,  in  lieu  of  all  his 
fees  for  indictments,  presentments,  &c.,  for 
bridges  within  it,  although  such  percentage  was 
claimed  as  an  ancient  fee,  and  had  been  paid 
without  dispute  for  a  long  period  of  time.  Rex 
V.  Houldgrare,  1  B.  &  A.  312.  And  see  Rex  v. 
Bird,  2  B.  &  A.  522. 

Tolls— Ferry  or  Bridge.]— A  floating  bridge, 
which  consists  of  a  vessel  propelled  by  steam  from 
one  side  of  the  river  to  the  other,  and  kept  in  its 
course  by  chains  laid  down  across  the  bed  of  one 
stream,  is  in  substance  a  ferry,  and  is  not  a 
bridge  within  the  meaning  of  s.  72  of  the  Mutiny 
Act  of  1864.  Ward  v.  Gray,  6  B.  &  S.  345  ; 
34  L.  J.,  M.  C.  146  ;  11  Jur.,  N.  S.  738 ;  12  L. 
T.  306  ;  13  W.  R.  653. 

V.  FERRIES. 

1.  Rights  and  Obliqatioks  op  Ownebs 
AND  Lessees. 

Eights — Ownership  of  Land.]  —  The  owner  of 
a  ferry  need  not  have  the  property  in  the  soil  on 
either  side  of  the  river.  Peter  v.  Kendal,  6  B. 
&  C.  703. 

A  ferry  is  the  exclusive  right  to  carry  passen- 
gers across  a  river  or  an  arm  of  the  sea,  from  one 
vill  to  another,  or  to  connect  a  continuous  line 
of  road  leading  from  one  township  or  vill  to 
another,  and  not  a  servitude  imposed  upon  a 
district  or  large  area  of  land  ;  and  is  wholly  un- 
connected with  the  ownership  or  occupation  of 
land.  Newton  v.  Cuhitt,  12  C.  B.,  N.  S.  32  ;  31 
L.  J.,  C.  P.  246  ;  6  L.  T.  860.  See  &  C,  in  Ex. 
Ch.,  infra, 

Ix^nnction  to  Prevent  Interference.] — ^A 

right  of  ferry  (being  in  derogation  of  the  com- 
mon rights  of  the  public)  rests  upon  the  corre- 
sponding obligation  on  the  part  of  the  grantee  of 
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the  right  to  maintain  the  feiry  at  all  times  for 
the  UBe  of  the  public,  this  obligation  being  en- 
forceable by  indictment  and  fine.  Bat  an  act  of 
parliament  empowering  a  company  to  ply  on 
Hondays  from  certain  points  on  the  south  bank 
of  the  Thames,  but  imposing  no  obligation  to 
provide  means  of  transport  or  to  maintain  their 
plying  places,  does  not  confer  an  exclusive  right 
against  the  rest  of  the  world,  such  as  the  Court 
of  Chancery  will  interfere  to  protect.  Letton  v. 
Ooodden,  1  L.  R.,  Eq.  123  ;  35  L.  J.,  Ch.  427  ; 
14  L.  T.  296  ;  14  W.  R.  554. 

Watermen's  Aet—Lieence.]  —  The  7  &  8 

Qeo.  4,  c.  IxzY.  (Watermen's  Act),  s.  38,  imposed  a 
penally  upon  owners  of  boats  working  boats 
within  the  limits  of  the  act  without  a  licence. 
By  8.  99,  nothing  in  the  act  contained  shall  ex- 
tend to  prejudice  or  affect  the  rights  and  priv- 
ileges to  which  the  owners  of  any  ferries  are 
entitled  : — Held,  that  the  owner  of  a  ferry  with- 
in the  limits  of  the  act  might  exercise  the  right 
of  ferry  without  a  licence.  Matthews  v.  Peacke, 
5  El.  &  Bl.  546 ;  25  L.  J.,  M.  C.  7  ;  1  Jur.,  N.  S. 
1204. 

But,  where  the  ferry  appeared  to  have  been 
always  exercised  from  a  given  landing-place  in 
Middlesex  to  given  landing-places  in  Kent : — 
Held,  that  the  privilege  did  not  protect  the 
ovTner  of  such  ferry  in  working  a  boat  from 
another  landing-place  in  Middlesex,  distant  800 
yards  from  the  ancient  landing-place  in  Mid- 
dlesex,   lb. 

Obligation.  ] — An  owner  of  a  ferry  for  carriages 
is  bound  to  convey  carriages  and  their  contents. 
Walker  v.  Jackson,  10  M.  &  W.  161 ;  12  L.  J., 
Ex.  165. 

Liability  for  Injuries.] — The  lessees  of  a  ferry 
provided  steamboats  for  the  conveyance  of  goods 
and  cattle  from  A.  to  B.,  and  also  ships  for 
landing  and  embarking,  wMch  were  generally 
sufficient  for  the  purpose  :  —  Held,  that  they 
were  liable  for  an  injury  sustained  by  the  horse 
of  a  passenger,  in  consequence  of  the  side  rail  of 
the  landing  slip  (of  the  dangerous  state  of 
which  they  had  been  forewarned)  giving  way, 
although  the  horse  was  at  the  time  under  the 
control  and  management  of  its  owner.  WU- 
loughhy  T.  WilUntghhy,  12  C.  B.  742. 


2.  Geant  and  Conveyance. 

Nature  of  Grant.]  —  Under  a  lease  of  a  ferry, 
describing  it  as  a  ferry  across  the  river  both 
ways,  a  ferry  across  the  river  one  way  only  will 
pass.     Pirn  v.  Cruel,  6  M.  &  W.  234. 

Effeet  of  TTier.]  —  From  a  user  of  thirty- five 
years,  the  jury  may  presume  that  a  ferry  had 
a  legal  origin.  Trotter  v.  Harris,  2  Y.  &  J. 
285. 

A  variation  in  the  amount  of  ferryage  will  not 
avoid  the  franchise.    Ih, 

Ancient  Ferry — Limits  Ascertained  by  User.] 
— ^The  plaintiffs,  claiming  to  be  owners  of  an  an- 
cient ferry,  sued  the  defendants  for  carrying 
passengers  within  the  line  and  termini  of  their 
ancient  ferry,  and  also  for  carrying  near  such 
line  with  the  intention  of  evading  the  ferry. 
The  termini  were  the  Isle  of  Dogs  and  Green- 


wich. On  this  isle  there  had  formerly  been 
little  population,  and  only  one  highway,  viz., 
from  Poplar  to  Potter's  Ferry  ;  but  since  1800 
the  isle  had  been  thickly  populated,  and  several 
new  roads  had  been  made,  some  of  them  in  com- 
munication with  the  highway.  The  new  ferry 
which  had  been  set  up  by  the  defendants,  and 
was  complained  of,  was  situate  1280  yards  from 
the  old  ferry  : — Held,  that  the  limits  of  the  old 
ferry  must  be  ascertained  by  user  ;  that  by  the 
user  the  .old  ferry  was  limited  to  the  line  be- 
tween Potter's  Ferry  stairs  and  Greenwich,  and 
did  not  extend  to  all  parts  of  the  coast  of  the 
Isle  of  Dogs ;  and  that,  therefore,  the  defen- 
dants had  not  carried  in  the  line  of  the  plaintiffis* 
feny.     Newton  v.  Cuhitt,  9  Jur.,  N.  S.  544 ; 

13  C.  B.,  N.  S.  864  ;  11  W.  R.  468— Ex.  Ch. 
Held,  also,  that  the  defendants  had  not  carried 

so  near  the  line  of  the  plaintiff'  ferry  as  to  have 
infringed  any  right  of  the  plaintiffs.    Ih, 

Proper  Mode  of  Grant.] — The  proper  mode  of 
a  grant  for  a  ferry  is  to  make  it  lie  between  the 
point  where  a  highway  comes  down  to  the 
water's  edge  to  a  point  on  the  opposite  side,  or 
to  a  vill.    Ih, 

Priyate  Bight — Compensation.] — C.  claimed 
compensation  against  a  railway  company  in 
respect  of  injury  to  land  held  by  him  in  fee  in  a 
city.  The  injury  was  occasioned  by  the  works 
of  the  company,  on  the  other  side  of  a  rirer, 
which  was  the  boundary  between  the  city  and  ' 
the  county,  by  cutting  off  communication  on  the 
county  side  with  a  ferry  appurtenant  to  the  land 
of  C.  The  land  belonged  to  a  corporation  till 
1844,  when  it  was  sold  to  A.,  who  had  a  lease  of 
it  from  the  corporation.  Neither  \he  lease  nor 
the  conveyance  expressly  mentioned  the  ferry, 
but  leased  and  conveyed  the  land  with  the  pro- 
fits and  commodities  thereto  belonging.  There 
was  no  evidence  as  to  the  original  grant  of  t-be 
ferry  by  the  crown,  nor  as  to  any  conveyance  of 
it  by  name.  The  lessees  of  the  land  had  always, 
as  far  as  living  memory  went,  kept  a  boat  and 
taken  toll.  The  landing-place  was  not  shewn 
to  belong  to  the  corporation : — ^Held,  that  the 
ferry,  if  attached  to  the  land  of  C.  viras  a  prirate 
right  in  respect  of  which  compensation  might 
be  awarded ;  and  that  the  jury  was  warranted 
in  concluding,  that  the  ferry  passed  to  C.  by 
the  conveyance  of  the  land,  with  its  profits  and 
commodities.  Cooling,  In  re,  or  Beg,  v.  Great 
Northern  Railway  Company,  6  Railw.  Cas.  246  : 

14  Q.  B.  25  ;  19  L.  J.,  Q.  B.  25  ;  14  Jur.  128. 

3.  DiSTUBBANCE. 

Proof  of  Possession.] — It  is  sufficient  for  the 
plaintiff  to  prove  that  he  was  in  possession  of  a 
ferry  at  the  time  the  cause  of  action  arose,  to 
entitle  him  to  maintain  an  action  for  the  dis- 
turbance of  it.    Trotter  v.  Harris,  2  Y.  &  J.  285. 

In  an  action  for  disturbance  of  a  ferry,  tbc 
payment  of  any  specific  sum  for  passage  money 
neednot  be  proved,  although  unnecessarily  stated. 
Peter  y.  Kendal,  6  B.  &  C.  703. 

An  action  for  disturbing  a  ferry,  being  a  pos- 
sessory action,  evidence  that  the  plaintiff  is  in 
possession  is  sufficient,  and  that  the  ferry  haul 
existed  for  a  long  time,  without  proving  it  to 
have  a  legal  origin,  either  by  grant  or  prescrip- 
tion.   Ih, 
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Obstmetion  after  Suit.] — Evidence  of  an  ob- 
struction after  the  suit,  and  before  the  declara- 
tion, is  sufficient  to  maintain  an  action  for  ob- 
structing a  feriy.  Foster  v.  Bonner^  Cowp. 
454. 

EzcliuiTe  Ferry — Fraudulent  Intent.]  —  If 
there  is  an  exclusive  ferry  from  A.  to  B.,  it  does 
not  prevent  persons  from  going  by  any  other 
boat  from  A.  directly  to  C,  though  it  lies  near  B., 
provided  it  is  not  done  fraudulently,  and  as  a 
pretence  for  avoiding  the  regular  ferry.  Trijfp 
V.  Ib^ank,  4  T.  R.  666. 

Where  there  is  an  ancient  ferry  from  A.  to  B., 
which  leads  to  a  public  highway,  and  another 
constructs  a  landing-place  in  C,  a  short  distance 
from  B.,  and  carries  passengers  over  from  A.  to 
C,  whence  they  pass  to  the  same  highway  upon 
which  the  ancient  ferry  is  established,  before  it 
reaches  any  tovm  or  village,  it  is  an  injury  to  the 
ancient  ferry,  for  which  an  action  will  lie. 
ffuzzey  V.  Field,  2  C,  M.  &  R.  432  ;  1  Gale,  166  ; 
5  Tyr.  855. 

But  where  there  is  a  river  passing  by  several 
towns  or  places,  the  existence  of  an  ancient  ferry 
over  such  river  from  a  particular  point  on  one 
side  to  a  particular  point  on  the  other  does  not 

Ereclude  persons  from  using  the  river  as  a  public 
ighway  from  or  to  all  the  towns  or  places  on  its 
banks,  which  are  not  in  a  line  leading  from  one 
terminus  of  the  ferry  to  the  other.    lb. 

Where  the  owner  of  a  boat  which  was  accus- 
tomed to  ply  for  hire,  and  to  carry  passengers 
across  a  haven,  employed  a  servant  for  that  pur- 
pose, and  the  servant  on  one  occasion  received 
a  passenger  on  board,  and  carried  him  across  the 
haven,  near  the  line  of  an  ancient  ferry,  and  paid 
the  fskre  over  to  his  master :  —  Held,  that  the 
servant  was  acting  at  the  time  in  the  course  of 
his  master's  service,  and  for  his  master's  benefit, 
and  that  the  master  was  answerable  for  his  act, 
and  would  have  been  liable  for  such  act,  if  it  had 
been  distinctly  proved  to  have  amounted  to  an 
evasion  of  the  ferry,    lb. 

Declaration  —  No  Averment  of  Fraud.]  —  A 
count  alleged  that  the  defendant,  contriving, 
to  disturb  the  plaintiff  in  the  enjoyment  of  his 
ferry,  injuriously,  and  against  his  will,  carried 
passengers  across  the  river^  near  the  plaintiff's 
ferry,  per  quod  he  was  deprived  of  profits  of  his 
ferry,  and  disturbed  in  the  possession  of  it : — 
Held,  that  the  count  disclosed  a  good  cause  of 
action  and  was  not  bad,  for  omitting  to  aver  that 
the  defendant,  in  carrying  near  the  plaintiff's 
ferry,  either  intended  to  defraud  the  plaintiff,  or 
to  set  up  a  new  ferry.  Blacketer  v.  Gillett,  9  C. 
B.  26  ;  1  L.,  M.  &  P.  88  ;  19  L.  J.,  C.  P.  307  ;  14 
Jur.  814. 

Flea — Fnblic  ConYenienee.]— In  an  action  for 
an  evasion  of  an  ancient  ferry,  by  carrying  pas- 
sengers across  the  river  near  thereto ;  the  court 
refused  to  allow  the  defendant  to  add  a  plea 
alleging  a  variety  of  circumstances  to  shew,  that, 
from  the  alter^  state  of  the  neighbourhood, 
public  convenience  reqtdred  that  which  the  de- 
fendant had  done,  holding  that  the  plea  was 
clearly  bad,  and  at  the  most  amounting  to  not 
guUty.  Newton  v.  Cubitt,  5  C.  B.,  N.  S.  627  ; 
28  L.  J.,  C.  P.  176  ;  5  Jur.,  N.  S.  847. 

-. Vegleet  of  Duty.]— Neglect  of  duty  in 

the  owner  of  a  ferry  is  no  answer  to  an  action 


for  disturbance.    Peter  v.  Kendal,  6  B.  &  0, 
703. 

Aneient  Ferry — ^Uee  of  Boat  of  lees  than  Four 
Tone  Bnrthen.] — In  an  action  for  the  disturbance 
of  a  ferry,  the  first  count  stated,  that  the  plain- 
tiffs were  possessed  of  a  ferry  across  the  river 
Tyne,  between  North  Shields  and  South  Shields, 
for  the  conveyance  of  carriages  and  passengers  ; 
and  that  the  defendant  disturbed  this  ferry  by 
carrying  passengers.  The  second  count  stated  a 
right  to  an  ancient  ferry.  The  defendant  pleaded 
not  guilty,  not  possessed,  and  also  that  the  boat 
used  by  &e  defendant  was  of  less  than  four  tons 
burthen.  The  plaintiffs  were  a  company  incor^ 
porated  by  statute  for  establishing  a  ferry  across 
the  river  Tyne,  within  the  limits  of  Tynemouth 
and  the  townships  of  South  Shields  and  Westhoe. 
S.  85  enacted,  that,  after  the  ferry  shall  be 
established,  no  other  ferry  shall  be  set  up  and 
used  by  any  persons  across  the  river  Tyne,  within 
the  limits ;  and  if  any  person  (except  the  com- 
pany or  persons  acting  under  their  authority) 
shall  use  any  boat  or  other  vessel  of  the  burthen 
of  four  tons  or  upwards  in  ferrying  for  hire  across 
the  river  within  the  limits,  every  person  offend- 
ing shall  forfeit  bU  At  the  time  the  statute 
passed,  there  was  an  ancient  ferry  across  the 
river,  within  the  limits,  which  the  company, 
under  the  power  of  their  act,  had  purchased  of  the 
owners : — Held,  first,  that  the  word  "burthen  " 
in  &  85  did  not  mean  registered  admeasurement, 
but  capacity  of  carrying.  North  and  South 
Shields  Ferry  Company  v.  Barker,  2  Bx.  136. 

Held,  secondly,  that  the  latter  part  of  s.  85  did 
not  limit  the  general  right  of  ferry,  but  only 
added  a  cumulative  remedy  by  way  of  penalty. 
lb. 

Held,  thirdly,  that  there  was  no  variance  by 
reason  of  the  first  count  describing  the  ferry 
generally  from  North  Shields  to  South  Shields, 
and  not  from  one  particular  terminus  to  another. 
lb. 

Held,  fourthly,  that  the  mere  act  of  ferrying 
passengers  was  a  disturbance  of  the  franchise, 
although  the  franchise  was  not  of  a  prescriptive 
ferry  to  the  exclusion  of  all  private  boats,  but 
simply  of  a  ferry.    lb. 

Held,  fifthly,  that,  on  the  purchase  of  the 
ancient  ferry,  and  completion  of  the  new  ferry, 
the  former  became  extinct  by  operation  of  the 
statute.    lb, 

DlTleible  Bights.] — In  an  action  for  dis- 
turbing the  enjoyment  of  an  ancient  ferry,  the 
declaration  stated  that  the  plaintiff  was  pos- 
sessed of  an  ancient  ferry  across  the  Thames,  to 
and  from  the  Isle  of  Dogs,  from  and  to  Green- 
wich. The  pleas  were  :  not  possessed,  and  that 
there  was  no  such  ancient  ferry.  The  only  right 
proved  was  an  ancient  right  of  ferry  from  the 
isle  of  Dogs  to  Greenwich :  — Held,  that  the 
right  alleged  was  divisible,  and  that  the  plain- 
tiff was  entitled  to  have  the  verdict  entered  for 
so  much  of  the  right  as  was  proved.  Giles  v. 
Groves,  12  Q.  B.  721  ;  6  D.  &  L.  146  ;  17  L.  J., 
Q.  B.  328;  12  Jur.  1084. 

Compensation  for.] — See  Lands  Clauses  Act. 
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WEIGHTS  AND  MEASURES. 

1.  Jiegulation  of,  in  Contracts  and  Payments. 

2.  Creation  by  Ciistom,  794. 

3.  Fahc  Weights  or  Weighing  Machines^  794. 

4.  Inspectors,  79G. 

5.  Leet  Jury,  798. 

1.  Regulation  op,  in  Contracts  and 

Payments. 

Eifect  of  Particular  Statutes  —  Contracta 
Generally.]— The  5  &  6  Will.  4,  c.  63,  s.  6,  which 
abolishes  the  use  of  cciiiain  weights  and  measures, 
and  s.  2 1,  which  enacts  that  any  contract,  bargain 
or  sale  made  by  any  such  wei splits  or  measures  shall 
be  wholly  null  and  void,  do  not  render  void  a 
contract  entered  into  in  the  United  Kingdom  for 
the  sale  of  goods  to  be  weighed  or  measured  by 
the  weights  and  measures  mentioned  in  s.  6,  un- 
less such  goods  arc  also  weighed  or  measured  in 
this  country.  Hosseter  v.  Oihlmanny  8  Ex.  361  ; 
22  L.  J.,  Ex.  128. 

Semble,  that  5  Geo.  4,  c.  74,  s.  15,  is  not  re- 
pealed by  5  &  6  Will.  4  c.  63,  and  consequently 
that  contracts  by  local  weights  may  be  lawfully 
made,  if  the  proportion  to  the  standard  is  ex- 
pressed, though  it  is  otherwise  with  respect  to 
measures,  all  local  measures  being  abolished  by 
5  &  6  Will.  4  c.  63,  s.  6.  Giles  v.  Jones  (^in  error% 
11   Ex.  393  J  24  L.  J.,  Ex.  259  ;  1  Jur.,  N.  S. 
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Com — Sale  of.] — The  buyer  of  com  by  any  other 
than  the  Winchester  measure  was  subject  to  the 
penalty  of  40x.,  in  addition  to  the  value  of  the 
com  so  bought,  by  22  &  23  Car.  2,  c.  12.  Bex  v. 
Arnold,  5  T.  R.  353. 

A  contract  for  the  sale  of  com  by  the  hobbet 
was  in  contravention  of  22  Car.  2,  c.  8,  s.  2,  and 
therefore  an  action  would  not  lie  for  the  breach 
of  it.     Tyson  v.  Thomas,  M'Clel.  &  Y.  119. 

A  sale  of  wheat  by  hobbet,  which  is  the  deno- 
mination of  a  measure  in  Wales,  if  the  quantity 
delivered  is  to  be  determined  by  the  weight,  is  a 
sale  by  weight,  and  not  by  measure  ;  and  there- 
fore not  contrary  to  5  &  6  Will.  4,  c.  63,  s.  6, 
which  applies  to  sales  by  measure,  and  not  to 
.^ales  by  weight.  Hughes  v.  IIuTtiphreys,  3  El.  & 
Bl.  954  ;  23  L.  J.,  Q.  B.  360  ;  1  Jur.,  N.  S.  42. 

Where  malt  was  sold  by  the  defendant  to  the 
j)laintiff  by  a  measure  called  a  hobbet,  being  a 
measure  established  by  local  custom,  without 
siiccifying  the  proportion  which  that  measure 
bore  to  the  standard,  as  directed  by  5  Geo.  4, 
c.  74,  s.  15,  and  the  parties  afterwards  settled 
their  accounts  inter  alia  as  to  the  malt : — Held, 
that,  in  an  action  by  the  plaintiff  against  the  de- 
fendant for  wages,  he  might  prove  the  settle- 
ment of  accounts  as  a  pavment  of  the  demand. 
Owms  V.  Denton,  1  C,  M.'fe  R,  711  ;  5  Tyr.  359. 


•;Qiiarter8.] — If  the  reddendum  in  a  hos- 


pital renewed  lease  is  so  many  quarters  of  corn, 
it  will  be  understood  to  mean  legal  quarters, 
reckoning  the  bushel  at  eight  gallons  ;  although 
the  old  leases  before  22  &  23  Car.  2,  c.  12,  con- 
tained the  same  reddendum  ;  and  although,  till 
lately,  the  lessees  paid  by  composition,  reckoning 
the  bushel  at  nine  gallons.  Hospital  of  St. 
Cross  V.  Howard  de  Walden  QLord),  6  T.  R. 
338. 


BiLihels.] — ^A  contract  described  as  having 

been  made  for  a  certain  number  of  bushels  of 
com  must  be  considered  as  a  contract  for  that 
number  of  statute  bushels.  Hockin  v.  Cooke, 
4  T.  R.  314  ;  1  Chit.  28  (a). 

A  bushel,  without  any  other  explanation, 
means  a  bushel  by  statute  measure.     lb. 

Sale  of  Bread.] — In  order  to  comply  with  the 
provision  of  6  &  7  Will.  4,  c.  37,  s.  4,  which  en- 
acts that  all  bread  sold  beyond  the  limits  of  the 
metropolis  shall  be  sold  by  weight,  it  is  necessary 
that  bread  should  not  only  be  sold  as  of  a  certain 
weight,  but  should  be  actually  weighed  before 
being  sold.     Williams  v.  Deggan,  16  L.  T.  492. 

Nor  is  it  complied  with  by  weighing  the  dough 
before  it  is  put  into  the  oven,  and  allowing  a 
certain  quantity  for  shrinkage  while  there. 
Jones  V.  Hnxtable,  2  L.  R.,  Q.  B.  460 ;  36  L.  J., 
Q.  B.  325  ;  16  L.  T.  381 ;  15  W.  R.  900  ;  8  B.  &  8. 
433. 

Where  a  person  went  into  a  baker's  shop  and 
asked  for  a  quart  loaf  (meaning  a  quartern  loaf), 
and  he  was  served  with  a  loaf  which  proved  to 
be  less  in  weight  than  4  lb.  (the  understood 
weight  of  a  quartern  loaf),  and  there  was  no 
evidence  that  the  bread  had  at  any  time  been 
weighed: — Held,  that  this  was  e\'idence  of  a 
selling  of  bread  otherwise  than  by  weights 
Mitton  V.  Troki;  20  L.  T.  563. 

When  a  customer  asks  a  baker  for  bread  by 
weight,  the  baker,  whether  he  gives  him  ordinary 
bread  or  fancy  bread,  is  bound  to  serve  him  wi^ 
it  as  bread  sold  by  weight,  and  which  has  been 
weighed.  If  the  baker  has  only  fancy  bread,  he 
should  so  inform  the  customer.  It  is  not  neces- 
sary that  the  bread  should  be  weighed  in  the 
presence  of  the  customer  unless  so  required,  lieg, 
V.  Kennett,  4  L.  R.,  Q.  B.  665  ;  20  L.  T.  656  ;  10 
B.  &  S.  534. 

Although  bread  which  is  now  sold  as  fancy 
bread  may  not  be  such  as  it  was  at  the  time  when 
the  statute  passed,  yet,  if  it  is  now  of  a  fancy 
character  and  differently  baked,  it  is  still  fancy 
bread,    lb. 

By  6  &  7  Will.  4,  c.  37,  s.  4,  any  baker  or  seller 
of  bread,  who  shall  sell  or  cause  to  be  sold  bread 
in  any  other  manner  than  by  weight,  is  subject  to 
penalties,  provided  that  nothing  in  the  act  shall 
extend  to  prevent  a  baker  or  seller  of  bread  from 
selling  bread  usually  sold  under  the  denomination 
of  French  or  fancy  bread  without  previously 
weighing  the  same  : — Held,  that  bread,  which 
was  usually  sold  as  fancy  bread  at  the  time  of 
the  passing  of  the  act  (1836),  but  was  not  usually 
sold  as  fancy  bread  at  the  time  of  the  sale,  was 
not  within  the  proviso.  Reg,  v.  Wood,  4  L.  R., 
Q.  B.  559  ;  38  L.  J.,  M.  C.  144  ;  20  L.  T.  664  ;  17 
W.  R.  850  ;  10  B.  &  S.  534. 

The  6  &  7  Will.  4,  c.  37,  s.  4,  provides,  under 
a  penalty,  that  all  bread  shall  be  sold  by  weight, 
but  nothing  in  the  act  contained  is  to  pre- 
vent any  baker  or  seller  of  bread  from  selling 
**  bread  usually  sold  under  the  denomination  of 
French  or  fancy  bread  or  roUs,  without  previously 
weighing  the  same."  The  exemption  from  the 
necessity  of  selling  by  weight  applies  only  to 
that  which  was  known  as  French  or  fancy  bread 
at  the  time  of  the  passing  of  the  act  (1836)  and 
to  bread  of  a  like  kind  with  it.  Aerated  Bread 
Company  v.  Gregg  or  Grigg,  8  L.  R.,  Q.  B.  355  ; 
42  L.  J.,  M.  C.  117  ;  28  L.  T.  816. 

Bread  made  in  separate  loaves,  and  so  baked  as 
to  be  crusty  all  over,  and  known  in  the  trade  as 
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French  or  fancy  bread,  but  differing  from 
ordinary  bread  only  in  the  manner  of  baking,  is 
not  French  or  fancy  bread  within  the  meaning  of 
the  exemption.    Ih, 

The  practice  of  a  baker  was  to  sell  loaves  of 
bread  at  6^.,  varying  the  weight  of  the  loaf  with 
the  price  of  com.  When  he  purposed  to  sell  a 
3Jlbs.  loaf  for  6«?.,  the  custom  in  his  bakery  was 
to  put  into  the  oven  4  lbs.  of  dough,  but  the  loaf 
was  not  weighed  after  baking.  He  sold  at  &d, 
each  six  loaves,  which  varied  in  weight,  but  all 
but  one  weighed  over  S^lbs. : — Held,  that  he  was 
rightly  convicted  of  selling  bread  otherwise  than 
by  weight,  under  6  &  7  WilL  4,  c.  37,  s.  4.  Wll 
V.  Browninff,  5  L.  R.,  Q.  B.  453  ;  22  L.  T.  584  ; 
19  W.  R.  21. 


Obligation  to  Carry  Weights  and  Scales.] 


—By  6  &  7  Will.  4,  c.  37,  s.  7,  every  baker  or 
seller  of  brearl  .  .  .  who  shall  convey  or 
carry  out  bread  for  sale  in  and  from  any  cart  or 
other  carriage,  shall  be  provided  with  and  shall 
constantly  carry  in  such  cart  or  other  carriage  a 
correct  beam  and  scales  with  proper  weights 
.  .  .  and  in  case  any  such  baker  or  seller  of 
bread  .  .  .  shall,  at  any  time,  carry  out  or 
deliver  any  bread  without  being  provided  with 
such  beam  and  scales  with  proper  weights  .  .  . 
then,  and  in  every  such  case,  every  such  baker 
or  seller  of  bread  shall  for  every  such  offence 
forfeit  and  pay  a  sum  of  money  not  exceeding  5^ 
A  baker  delivered  bread  from  a  cart  at  a  cus- 
tomer's shop  purauant  to  a  general  order  given 
some  time  previously  ;  he  was  then  unprovided 
with  scales  and  weights  : — Held,  that  he  had 
committed  an  offence  against  the  foregoing  en- 
actment. Roh'niftoii  V.  Cliffy  1  Ex.  D.  294  ;  45 
L.  J.,  M.  C.  109  ;  34  L.  T.  689. 

Bale  of  Iron.] — A  contract  for  the  sale  of  a 
certain  number  of  tons  of  iron  by  the  ton  "  long 
weight "  is  not  in  contravention  of  the  6  Geo.  4, 
c.  74,  and  6  &  (>  Will.  4,  c.  63,  as  it  is  a  multiple 
of  the  standard  pound,  and  consequently  such 
contract  is  valid.  Giles  v.  Joiies,  10  Ex.  119 ;  2 
C.  L.  R.  1100  ;  23  L.  J.,  Ex.  292  ;  18  Jur.  878. 
Affirmed,  11  Ex.  393  ;  24  L.  J.,  Ex.  259  ;  1  Jar., 
N.  S.  982— Ex.  Cb. 

Bale  of  Coal— Mode  of  Weighing.]— By  1  &  2 

Will.  4,  c.  Ixxvi.,  s.  64,  coals  delivered  in  sacks 
are  to  be  weighed  if  required,  each  sack  with 
the  coals,  and  afterwards  each  sack  without  the 
coals :  a  weighing  by  putting  the  sacks  of  coal 
successively  in  one  scale  of  a  weighing  machine 
against  weights  equal  to  the  weight  of  which 
each  sack  should  contain,  and  an  empty  sack  in 
the  other  scale,  is  not  a  weighing  according  to 
that  section.  Meredith  v.  Holnian^  16  M.  & 
W.  798  ;  16  L.  J.,  Ex.  126.  See  alto  sub  tit. 
Coals. 

Bates  on  Coals.] — ^AVhere,  by  a  navigation  act, 
certain  rates  were  imposed  on  coals  landed 
within  a  certain  district,  which  were  directed  to 
be  paid  to  the  commissioners  therein  named  : — 
Held,  that  after  the  passing  of  the  5  &  6  Will. 
4,  c.  63,  the  commissioners  had  power  to  levy 
the  rates  by  the  ton  (they  having  been  pre- 
viously levied  by  the  chaldron),  ^vithout  first 
applying  to  the  sessions  for  an  inquisition  under 
8.  14.  Goody  V.  Penny,  9  M.  &  W.  687.  See 
also  MlUt  V.  Furnell,  2  B.  &  C.  899  :  4  D.  &  R. 
561. 


Acres — Meaning  of— Admission  of  Evidence.] 

— ^A  testator  devised  "forty-five  acres  of  the 
lands  of  Dromquin,  known  as  the  house  division," 
to  A.,  and  "  fifty  acres  of  the  same  lands  "  to  B. : 
— Held,  that  extrinsic  evidence  was  not  admis- 
sible to  shew  that  he  meant  Irish  and  not 
statute  acres.  O^Donnell  v.  O^ Donnelly  1  Ir.  Ch. 
D.  284. 

By  the  statutory  definition  contained  in  5  Geo. 
4,  c.  74,  s.  2,  the  word  "acre"  has  received  a 
legal  signification  which  must  be  attributed  to 
that  word,  whether  used  in  a  wiU  or  other 
voluntary  instrument,  or  in  a  contract.    'Ih, 

2.  Cbeation  by  Custom. 

Validity  of.] — A  custom  that  every  pound  of 
butter  sold  in  a  particular  market-town  shall 
weigh  eighteen  ounces  is  bad.  Nohell  v.  Durell, 
3  T.  R.  271. 

Efl'ect  of  Btatnte  npon.  ]— A  declaration  stated, 
that  a  corporation  from  time  immemorial  until 
the  1st  January,  1836,  (when  the  6  &  6  Will.  4, 
c.  63,  s.  9,  came  into  operation,)  had,  by  persons 
by  them  appointed,  the  sole  and  exclusive  privi- 
l^e  of  measuring,  and  from  the  1st  January, 
1836,  of  weighing  all  coal  imported  into  the  port 
of  London,  and  the  right  and  privilege  of  appoint- 
ing to  perform  such  work  a  sufficient  number  of 
fit  and  proper  persons,  and  of  fixing  a  reasonable 
rate  of  payment  for  such  work,  to  be  propor- 
tioned, previously  to  the  1st  January,  1836,  to 
the  measured  quantity,  and  subsequently  to  that 
day  to  the  weight  of  the  coals,  such  payments  to 
be  made  to  the  persons  who  should  do  the  work, 
and  to  be  for  their  benefit.  The  declaration 
alleged  a  right  and  privilege  of  the  corporation, 
that  every  owner  of  a  vessel  arriving  in  the  port 
with  coals  should  give  notice  to  the  corporation, 
in  order  that  the  work  might  be  done  by  the 
meters  ;  and  that  the  corporation  had  fixed  a  rate 
of  payment  for  every  score  of  tons  weight,  and 
had  appointed  meters,  of  whom  the  plaintiff  was 
one  ;  that  the  defendant  imported  several  tons  of 
coal  into  the  port ;  and  that,  although  it  was  his 
duty,  on  the  arrival  of  the  vessel,  and  before  land- 
ing the  coals,  to  give  notice,  he  did  not  do  so, 
whereby  the  plaintiff  was  prevented  from  weigh- 
ing the  coals,  and  earning  the  amount  payable 
in  respect  thereof.  Evidence  was  given  of  a  cus- 
tom to  measure  all  coals  imported  into  the  port 
before  the  1st  January,  1836,  and  ^f ter  that  date 
to  weigh  them ;  and  that  the  corporation  had 
ordered  that  the  meters  should  be  paid  at  a  rate 
per  ton  on  coals  weighed  instead  of  per  chaldron 
as  before  : — Held,  that  the  right  of  the  corpora- 
tion by  custom  to  measure  coals  imported  was  not 
converted  by  6  &  6  Will.  4,  c.  63,  into  a  right  to 
weigh.  Smith  v.  CartwriyJit,  6  Ex.  927  ;  20  L.  J., 
Ex.  401. 

3.  False  Weights  ob  Weighing  Machines. 

Conviction  for  Possessing — ^Necessity  of  TTse.] 
— Justices  convicted  a  person  for  possessing  false 
weights  and  an  unjust  weighing  machine.  He 
was  receiver  of  the  metropolitan  police,  and  a 
station  house,  and  all  the  chattels  there,  were 
vested  in  him  under  10  Geo.  4,  c.  44,  s.  16  ;  in 
the  station  house  were  weights  which  were  light, 
and  a  weighing  machine  which,  from  an  injury, 
gave  light  weight ;  these  were  used  in  weighing 
coals,  which  were  allowed  to  the  constables.  The 
conviction  was  quashed,  because  the  weights  and 
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weighing  machine  were  not  being  nsed  within 

5  &  6  Will.  4,  c.  63,  a.  21,  and  the  station  house 
not  being  a  store  where  goods  were  exposed  or 
kept  for  sale,  nor  weigheid  for  conveyance  or 
carriage,  and  therefore  s.  28  being  inapplicable. 
Wrau  V.  Beynolda,  1  El.  k  El.  165  ;  7  W.  E.  86. 

A  fanner  bad  in  his  bam  or  onthoase  a  balance 
or  portable  weighing  machine  and  two  iron 
weights,  which  were  foond  by  the  inspector  of 
weights  and  measaies  to  be  light  The  inspector 
saw  no  prodace  about  the  premises,  and  could 
not  prove  that  the  farmer  exposed  or  kept  for 
sale,  or*  weighed  for  conveyance  or  carriage, 
any  goods  or  prodace.  He  was  convicted  by 
justices  under  5  &  6  Will.  4,  c.  63,  s.  28  :— Held, 
that  the  conviction  was  wrong.  Griffiths  v, 
I'lace,  20  L.  T.  484. 

Ineomet  Xachine— What  U.]— A  weigh- 
bridge at  a  railway  station,  which  weighs  cor- 
rectly if  properly  adjusted  before  use,  found  by 
the  inspector,  who  does  not  adjust  it,  to  be  in- 
correct, is  not  a  weighing  machine  found  in- 
correct upon  a  proper  examination,  within  6  k 

6  Will.  4,  c.  63,  s.  28.  London  and  North- 
Wettern  Railway  G^mpany  v.  Richards,  2  B.  & 
B.  326  ;  8  Jur.,  N.  S.  539  ;  5  L.  T.  792. 

At  a  station  of  a  railway  company  was  a 
weighing  machine  working  by  a  spring,  and 
having  a  dial  plate  and  an  index  finger,  with 
figures  from  zero  to  560  lbs.,  which  was  used  for 
weighing  parcels  and  passengers'  excess  luggage. 
The  machine  becoming  disordered,  the  index 
stood  at  4  Ibe.  instead  of  zero  : — Held,  that  the 
company  was  properly  convicted  of  having  in  its 
possession  a  weighing  machine  which  was  found 
to  be  incorrect  and  unjust.  Great  Western 
Railway  Cofnpany  v.  Bailie,  5  B.  &  S.  928  ;  34 
L.  J.,  M.  C.  31 ;  11  Jur.,  N.  S.  264 ;  11  L.  T.  418  ; 
13  W.  R.  203. 

A  pair  of  scales  had  a  hollow  brass  ball  hang- 
ing upon  the  weight  end  of  the  beam  ;  the  ball 
was  constructed  with  a  neck  which  could  be  un- 
screwed so  as  to  allow  shot  to  be  placed  inside, 
and  being  hung  by  a  hook  upon  the  beam  was 
easily  removable.  The  scales  were  correct  in 
that  state;  but  if  the  shot  inside  the  ball  was 
removed  the  scales  were  unjust  and  against  the 
purchaser  : — Held,  that  justices  were  justified  in 
finding  that  the  ball  loaded  with  shot  was  no 
part  of  the  scales,  and  that  consequently  they 
were  unjust.  Carr  v.  Stringer,  3  L.  R.,  Q.  B. 
433 ;  87  L.  J.,  Q.  B.  168  ;  18  L.  T.  399 ;  16  W.  R. 
859  ;  9  B.  &  S.  238. 

TTx^nst  is  Question  of  Faot]— B.  was  charged 
with  wilfully  selling  an  unjust  weighing  machine. 
The  machine  consisted  of  a  centre  pan  on  a 
vertical  spring,  and  when  articles  were  put 
exactly  in  the  centre  it  weighed  correctly,  but 
when  put  a  little  on  one  side  it  weighed  incor- 
rectly. The  magistrate  convicted,  and  the 
quarter  sessions  on  appeal  affirmed  the  convic- 
tion subject  to  a  special  case : — Held,  that  it  was 
and  must  be  a  question  of  fact  as  to  whether  a 
weighing  machine  was  unjust,  and  the  justices 
having  found  that  fact  the  conviction  must  be 
affirmed,    Reg,  v.  BaxendalCy  44  J.  P.  763. 

Where  Stamp  has  become  Obliterated.]— When 
weights  or  measures  have  once  been  duly  stamped 
or  sealed  under  the  5  &  6  Will.  4,  c.  63,  s.  22 
(repealed),  but  the  stamp  or  seal  has  become 
obliterated  by  time  and  use,  the  person  using 


them  is  not  liable  to  the  penalty  imposed  by 
that  section  for  the  use  of  unauthorized  weights 
or  measures,  provided  such  weights  or  measures 
are  otherwise  unobjectionable.  Starr  v.  Stringer 
or  Trinder,  7  L.  R.,  0.  P.  383  ;  26  L.  T.  735. 

lEaasiirM,  what  are  —  Earthen  YeMela.] — 
Earthenware  jugs  or  drinking  cups  ordinarily 
used  as  imperial  measures  by  a  publican  in  his 
business,  are,  although  not  stamped  as  measures 
and  exempted  by  5  &  6  Will.  4,  c.  63,  s.  21,  from 
being  so  stamped,  nevertheless,  measures  within 
s.  28.  Reg.  ▼.  Aulton,  3  £1.  &  El.  568  ;  30  L.  J., 
M.  C.  129 ;  7  Jur.,  N.  S.  238  ;  3  L.  T.  699 ;  9 
W.  R.  278. 


LUbiUty  to    Seiiure.]— Under  5  &  6 


Will.  4,  c.  63,  earthen  vessels  are  liable  to  seizure 
if  ordinarily  used  as  measures,  and  if  on  examina- 
tion they  are  found  to  be  tmjust.  Woihington 
V.  Young,  5  Ex.  403  ;  19  L.  J.,  Ex.  348. 

Seinre  of  Balanee — ^When  Justified.] — A  per- 
son, when  in  the  act  of  selling  provisions  upon  a 
highway,  used  for  the  purpose  of  weighing  the 
provisions,  a  spring  balance  which  was  incorrect, 
as  being  against  the  seller  and  in  &vour  of  the 
purchaser.  No  fraud  on  the  public  was  in- 
tended : — Held,  that  the  spring  balance  could 
not  be  seized  under  22  k  23  Vict  c  56,  s.  3 
(repealed),  nor  was  the  seller  liable  to  the 
penalty  imposed  by  that  section  upon  persons 
having  in  their  possession  false  and  unjust  beams, 
scales  or  balances.  Booth  v.  Shadgett,  8  L.  B., 
Q.  B.  352  ;  42  L.  J.,  M.  C.  98  ;  29  L.  T,  30.  Pro- 
vided for  by  41  k  42  Vict  c.  49,  s.  25.  And  see 
cases  post,  col.  798. 

Proof  of  Xeainret.J — Contents  of  measures 
are  not  to  be  proved  but  by  a  production  in  court, 
Chenic  v.  Watson,  Peake's  Add.  Cas.  123. 

Bight  of  Action.]— By  1  &  2  Will.  4  c.  bcxvi., 
s.  57,  a  penalty  is  imposed  on  the  seller  of 
coals  for  every  sack  deficient  in  weight : — Held, 
that  such  penalties  were  recoverable  by  action 
in  one  of  the  superior  courts,  notwithstanding 
s,  77,  directing  all  penalties  to  be  recovered 
before  justices  of  the  peace.  Collins  v.  Mop- 
wood,  15  M.  &  W.  459  ;  16  L.  J.,  Ex.  124. 

Action  for  Deceit — Declaration.] — It  is  not 
sufficient,  if  a  declaration,  in  an  action  for  deceit, 
charges  the  defendant  with  fraudulently  selling 
to  the  plaintiff  divers  large  quantities  of  ale  and 
beer,  to  wit,  &c.  (specifying  the  quantities  under 
a  videlicet),  contained  in  puncheons  and  casks^ 
and  with  deceitfully  delivering  less  and  deficient 
quantities  ;  as  the  defendant  ought  to  be  chaiged 
with  fraud  in  selling  the  liquors  in  short  and  de- 
fective measures.  Afiles  v.  Bell,  3  Stark.  23. 
See  also  Frcnd  v.  Butterfield,  11  A.  &  £.  828. 

4.  IKSPEGTOBS. 

Appointment  —  Validity  ol  ]  —  The  quarter 
sessions,  acting  under  5  &  6  Will.  4,  c.  63,  s.  1 7, 
appointed  an  inspector  and  superintendents  of 
police  to  be  inspectors  of  weights  and  measures, 
without  remuneration : — Held,  that  there  was 
nothing  in  2  &  3  Vict.  c.  93,  which  rendered  tlie 
appointment  an  excess  of  jurisdiction,  and  there* 
fore  it  could  not  be  questioned,  the  certiorari 
being  taken  away  by  6  &  6  Will.  4,  c.  63,  s.  36. 
Reg.  V.  Jarvis,  3  El.  k  Bl.  640  ;  18  Jur.  1061. 
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Jiiriidietion  to  Xake.] — In  coanties  of 

cities,  and  oonnties  of  towns,  to  which  a  coart  of 
quarter  sessions  has  been  granted  under  6  &  6 
Will.  4,  c.  76,  the  recorder,  by  s.  105,  has  the 
powers  relating  to  Inspectors  of  weights  and 
measures  given  by  5  &  6  Will.  4,  c  63,  s.  17,  to 
the  mag^trates  in  quarter  sessions  assembled. 
Reg.  y.  Hull  (^Recorder),  8  A.  &  E.  638  ;  3  K.  & 
P.  595  ;  1  W.,  W.  &  H.  385. 

The  37  Geo.  3,  c.  143,  s.  1,  by  which  the  justices 
at  their  respective  petty  sessions  within  the 
divisions,  districts  and  other  places  of  the  several 
counties  of  England,  were  authorized  to  appoint 
examiners  of  weights  and  balances,  eztenos  only 
to  such  divisions,  &c.,  as  were  known  and  recog- 
nized at  the  time  when  the  act  passed ;  and 
therefore  such  appointment  made  at  petty  ses- 
sions, by  two  justices,  for  a  district  which  they 
had,  without  the  consent  of  the  other  magis- 
trates, created  within  the  last  five  or  six  years, 
was  illegal.  Bex  v.  Devon  (Justices),  1  B.  jc  A. 
588. 

By  a  local  act  commissioners  were  appointed 
for  a  town,  but  they  did  not  exercise  any  super- 
vision with  regard  to  weights  and  measures,  ex- 
cept within  the  market-pkce.  Under  37  Geo.  3, 
c.  143,  and  65  Geo.  3,  c.  43,  the  inhabitants  of  the 
parish  of  the  town  procured  standard  weights 
and  measures,  and  the  vestry  nominated  ex- 
aminers of  weights  and  measures,  who  were 
afterwards  appointed  by  the  justices  of  the 
county  in  petty  sessions.  Under  5  &  6  Will.  4,  c. 
63,  s.  17,  the  justices  of  the  county  at  quarter 
sessions  appointed  an  inspector  of  weights  and 
measures  K>r  a  district  comprising  the  parish.  A 
charter  of  incorporation  and  a  court  of  quarter 
sessions  were  afterwards  gi-auted  to  the  town. 
The  borough  justices  thereupon  appointed  an  in- 
spector of  weights  and  measures  within  the 
borough,  which  was  co-extensive  with  the  parish ; 
and  the  recorder  appointed  another  person  to  the 
office :— Held,  that  by  »  &  6  WUl.  4,  c.  76,  s.  106, 
the  office  of  inspector  of  weights  and  measures 
was  that  of  a  district  in  the  county,  and  that  the 
power  of  appointing  him  was  in  the  county  jus- 
tices at  quarter  sessions,  and  not  in  the  recorder. 
DtdyY.  Sharood,  6  El.  &  Bl.  830  ;  26  L.  J.,  M.  C. 
122  ;  3  Jur.,  N.  S.  63. 

Aeting  beyond  Special  Diftrict — Penalty.^ — 
An  inspector  of  weights  and  measures  for  a  city, 
appointed  by  the  mayor  of  the  city,  knowingly 
stamped,  at  his  office  in  that  city,  weights  sent 
to  him  for  that  purpose  by  a  person  residing 
within  a  district  for  which  another  inspector 
had  been  legally  appointed  by  the  justices  of  the 
county: — Held,  that  he  thereby  incurred  the 
penalty  provided  by  5  &  6  Will.  4,  c.  63,  s.  25. 
Reg.  V.  Skelton,  1  EL  &  El.  816;  28  L.  J., 
M.  C.  222  ;  6  Jur.,  N.  S.  1347  ;  7  W.  E.  447. 

Powers  and  Dnties— Bight  of  Searoh.] — An 
inspector  of  weights  and  measures,  appointed  by 
the  sessions  under  6  &  6  Will  4,  c.  63,  s.  17,  and 
having  a  general  warrant  from  a  magistrate  under 
s.  28,  to  act  as  such  within  his  jurisdiction,  may, 
by  virtue  of  such  appointment  and  warrant, 
onter  any  shop  within  his  district,  at  all  season- 
able times,  to  examine  and  seize  false  weights 
and  measures,  and  need  not  have  a  special  war- 
rant from  a  justice  in  each  individual  case. 
Hutchings  v  Reeves,  9  M.  &  W.  747  ;  6  Jur.  439. 

A  servant  assisting  such  inspector  in  the  dis- 
«lMuge  of  his  duty,  but  who  has  not  himself  re- 


ceived any  warrant  or  authority  in  writing  from 
the  quarter  sessions  or  a  justice  of  the  peace,  is  a 
person  acting  in  pursuance  of  the  act,  and  in 
execution  of  the  powers  thereof,  so  as  to  entitle 
him,  in  an  action  brought  against  him  for  cany- 
ing  away  measures  declared  false  by  the  inspec- 
tor, to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence.    Ih, 

An  inspector  of  weights  and  measures  does  not 
require  a  special  warrant  in  order  to  authorize 
him  to  act  in  each  individual  case,  his  general 
warrant  being  sufficient  for  that  purpose.  Ker^ 
sliaw  V.  Johiison,  1  C.  &  K.  329. 

By  s.  21,  no  weight  above  56  lbs.  is  required 
to  be  inspects  and  stamped  ;  but  the  inspector 
may  still  enter  places  within  the  meaning  of  the 
act,  in  order  to  inspect,  although  no  weight  of 
66  lbs.  or  under  be  kept  therein.    lb. 


Bight  of   Soinro.]  —  An  inspector  of 


weights  and  measures  duly  entered  a  shop  ^  to 
examine  weights  and  measures  and  weighing 
machines.  He  seized  and  carried  away  as  for- 
feited a  pair  of  scales,  and  detained  them  after 
being  requested  to  give  them  up  ;  the  owner  sued 
in  a  county  court,  when  the  jury  found  that  the 
scales  were  in  fact  unjust,  that  they  were  a  weigh- 
ing machine,  and  not  a  weight  or  measure,  and 
that  the  defendant  bon&  fide  believed  that  he  was 
acting  in  pursuance  of  the  act : — ^Held,  that 
under  5  &  6  WiU.  4,  c.  63,  s.  28,  weighing 
machines 'are  not  forfeited,  though  unjust,  al- 
though weights  and  measures  are  ;  and  conse- 
quently that  the  defendant  was  not  authorized  to 
seize  the  scales.  T1u}mas  v.  Stephenson,  2  El.  & 
Bl.  108  ;  22  L.  J.,  Q.  B.  268  ;  17  Jur.  697. 

Held,  also,  that  5  &  6  WUl.  4,  c.  63,  ss.  39,  40, 
give  only  privileges  in  pleading,  and  powers  of 
tendering  amends  to  a  deiendant  for  things  bon& 
fide  done  in  pursuance  of  the  act,  but  not  autho- 
rized by  it ;  and  that  it  does  not  make  bon&  fide, 
in  itself,  a  defence,  and  consequently  that  the 
decision  of  the  county  court  judge  was  right. 
lb. 

An  inspector  is  not  authorized  in  seizing  any 
weight,  without  having  first  compared  it  wiUi 
the  standard,  in  order  to  ascertain  whether  it  is 
just  or  not.    Kershaw  ¥.  Johnson,  sv^ra,^ 

5.  Lbet  Jubt. 

Validity  of  Cnftomi.] — A  custom  in  a  manor, 
for  the  leet  jury  to  break  and  destroy  measures 
found  by  them  to  be  false,  is  lawful.  Wileoch 
V.  Windsor,  3  B.  jc  Ad.  43. 

A  court  leet,  holden  on  the  28th  of  April,  was 
adjourned,  after  the  jury  had  been  sworn  in,  till 
the  16  th  of  December,  which  day  was  given  them 
to  make  their  presentments : — Held,  that  an  ad- 
journment of  such  duration  (which  was  admitted 
to  be  according  to  the  custom  of  the  manor)  was 
not  unnecessarily  unreasonable.    lb. 

A  custom,  to  swear  the  jurors  at  one  court  leet 
to  inquire  and  return  their  presentments  at  the 
next  court,  is  bad  in  law.  Davidson  v.  Mosorop, 
2  East,  56. 

Actions  against  Jnzymen.] — In  an  action 

for  seizing  weights  and  measures,  four  defendants 
pleaded  that  they  were  sworn,  with  divers,  to 
wit,  twenty  others,  as  a  leet  jury,  according  to 
the  custom  of  the  manor  of  Stepney  ;  and  that 
it  was  the  custom  of  the  jury  so  sworn  to  examine 
weights  and  measures  within  the  manor,  and 
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seize  them  if  defective ;  and  they  alleged  that 
they,  the  defendants,  being  on  such  jury  so  sworn 
as  aforesaid,  examined  and  seized  the  plaintiff's 
weights  and  measures,  which  they  found  defec- 
tive. There  was  evidence  at  the  trial  that  only 
five  of  the  leet  jurors  were  actually  in  the  plain- 
tiff's shop  when  the  defendants  made  the  seizure 
there,  though  the  rest  were  close  at  hand ;  but 
the  judge  refused  to  let  any  question  go  to  the 
jury  on  this  part  of  the  case,  being  of  opinion 
that  the  objection  was  on  the  record  : — Held, 
that  the  objection  was  on  the  record,  and  was 
valid  ;  it  not  appearing  by  the  plea  that  the 
examination  and  seizure  were  made  by  the  jury 
sworn  at  the  court  leet,  according  to  custom. 
iShe}}pard  v.  Hall,  3  B.  &  Ad.  433. 

DiBtresi — Justification.] — In  an  action  against 
an  officer  and  his  assistant  for  distraining  the 
goods  of  the  plaintiff,  it  appeared  that  the  an- 
noyance jury  of  Westminster  had  visited  the 
]>laintiff's  shop,  and  had  condemned  his  scales. 
It  further  appeiared  that  two  only  of  the  jury 
entered  the  shop,  the  rest  being  in  the  street, 
near  the  door  and  window  : — Held,  that  the  dis- 
tress was  not  justifiable  unless  all  the  jury  were 
sufficiently  near  to  concur  in  the  condemnation 
of  the  scales.    UoUand  v.  Heathy  2  Jur.  234. 

Obstruction  of  Jury.] — ^An  avowry  stated  the 
holding  of  a  court  leet,  and  an  adjournment,  and 
that  the  jurors  proceeded  according  to  the  cus- 
tom of  the  manor  to  examine  the  weights  and 
measures  within  the  manor ;  and  that  the  plain- 
tiff, not  regarding  his  duty,  but  contriving  to 
prevent  the  examination,  according  to  the  cus- 
tom of  the  weights  and  measures,  while  the 
jurors  were  proceeding  in  their  examination, 
knowingly  and  unlawfully  obstructed  them  ; 
that,  therefore,  at  the  court  holden  by  adjourn- 
ment, it  was  presented  that  he  obstructed  the 
jury  in  the  execution  of  their  duties  in  examin- 
ing the  weights  and  measures  within  the  manor, 
and  that  by  the  judgment  of  the  court  he  was 
amerced  for  his  obstruction : — Held,  that  the 
presentment  was  insufficient,  for  not  stating 
what  the  act  of  obstruction  by  the  plaintiff  was. 
I'rost  V.  Lloydy  9  Q.  B.  130 ;  16  L.  J.,  Q.  B.  13  ; 
llJur.  59. 


WEIRS. 

See  FISH  AND  FISHERY. 


WELLS. 

See  WATER. 


WEST  INDIES. 


See  COLONY. 


WHARF  &  WHARFINGER. 

See  WAREHOUSEMAN. 


WIDOW. 

See  HUSBAND  AND  WIFE. 


WIFE. 


See  HUSBAND  AND  WIFE. 


WILD   BIRDS. 

Forei^  Bird— Ezemption  f^om  Penalties.] — 
The  Wild  Birds  Protection  Act,  1880,  s.  3  (jc- 
pealed),  imposes  a  penalty  on  any  person  who 
shall  shoot  or  take  wild  birds  between  the 
1st  of  March  and  the  1st  of  August,  or  who 
'*  shall  expose  or  offer  for  sale,  or  shall  have  in 
his  control  or  possession  after  the  13th  day  of 
March,  any  wild  bird  recently  killed  or  taken  . 
.  .  .  unless  such  person  shall  prove  that  the 
said  wild  bird  was  either  killed  or  taken,  or 
bought  or  received,  during  the  period  in  which 
such  wild  bird  could  be  legally  killed  or  taken, 
or  from  some  person  residing  out  of  the  United 
Kingdom.*'  The  appellant,  a  poulterer,  was 
summoned,  under  this  section,  for  having  in  his 
possession  and  exposing  for  sale  some  wild  birds 
on  the  18th  of  March,  1881.  He  proved  that  he 
had  bought  them  from  S.,  a  salesman  in  Leaden- 
hall  Market,  who  had  bought  and  received  them 
from  a  person  residing  out  of  the  United  King- 
dom : — Held,  that  the  appellant  had  not  brought 
himself  within  the  exemption  clause,  which  con- 
templated a  direct  purchase  or  receipt  from  & 
person  residing  out  of  the  United  Kingdom. 
Taylor  v.  Bogers,  60  L.  J.,  M.  C.  132  ;  45  L.  T. 
314.    See  notv  44  &  45  Vict,  c  61. 


WILL. 

[Cases relating  to  the  Construction  op  Wili^ 
are  not  in/)luded  in  this  Digest,^ 

I.  Testamentaby  Capacity, 

1.  Sovereign,  802. 

2.  Soldiers  and  Sailors,  802. 

3.  Blind  Persons,  803. 

4.  Married  Women^  803. 

5.  Soundness  of  Mind,  805. 

6.  Undue  Influence  and  Fraud,  808. 
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II.  Testament ABT   Instruments,   what 
Entitled  to  Probate,  &c. 

1.  General  Principles,  814. 

2.  Foreign  and  Colonial ,  821. 

3.  By  Married  Women,  826. 

4.  Dei^  and  JD-umb  Persotis,^  880. 

-5,  Persons  Dying  Ahroad^Sec  j^ost, 
col.  823. 

6.  Soldiers  and  Sailors,  880. 

7.  Pelo  de  se,  881. 

5.  Where  there  are  Several  Instrutnents, 

a.  Probate  Granted  to  more  than  one 

Will,  831. 

b.  Probate  Granted  to  one  only,  833. 
e.  Codicils  and  Wills,  835. 

9,  Incorporation    of    Unattested    and 
Detached  Papers^  841. 

10.  Conditional  and  Contingent,  850. 

11.  Joint  a7id  Mutual  Wills,  853. 

12.  In  Exeeuti&n  of  Potver  of  Appoint- 

mewt,  854. 

13.  Alt&rations,  Additions,  and   Omis- 

sions, 856. 

14.  When  Lost,  Mislaid,  or  Destroyed, 

864. 

III.  Donatio  mortis  causI,  870. 

IV.  Execution. 

1.  Signature  of  Testator,  876. 

2.  Attestation,  887. 

V,  Revocation. 

1.  Presumption  of  898. 

2.  Methods  of 

a.  By  Marriagei  898. 
h.  By  other  Wills,  Codicils,  or  Writ- 
ings, 903. 

c.  By  Destruction  or  Mutilation,  914. 

d.  By  Duplicates,  919. 

e.  Dependent    Relative    Revocation, 

920. 
/.  In  other  Cases,  921. 

VI.  Revival  and  Republication,  923. 

VII.  Probate  and  Letters  of  Adminis- 
tration. 

1.  Jurisdiction  of  Court,  928. 

2.  To  toJiom  Granted, 

a.  Executors,  985. 

h.  Administrators,  944. 

c.  In  Cases  of  Husbands  and  Wives, 

948. 

d.  On  Presumption  of  Death,  954. 

e.  Next  of  Ein,  955. 
/.  Cum  testamento  annexe,  960. 

r.  Creditors,  961. 

\;  Guardians,  966. 

i.  Legatees,  970. 

j.  Attorneys,  Agents,  and  Nominees, 

975. 
k.  Committees  of  Lunatics,  979. 
Z.  On  Renunciation  of  Parties,  980. 
m.  General  or  Limited  Grant,  982. 
n.  Probates  of  Wills  affecting  Real 

Estate,  990. 
0,  Foreign     and     Colonial    Grants, 

991. 
p,  Scotch  and  Irish  Ghrants,  992, 
q.  In  other  Cases,  994. 

3.  Administration  Bond,  999. 

4.  ^ect   and   Proof  of  Probate  and 
Letters  of  Administration,  1005, 

vol.  VII. 
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5.  Revocation  and  Alteration  qf  Grant, 

1008. 

6.  Practice  Relating  to, 

a.  Citation,  1011. 
&.  Appearance,  1016. 

c.  Staying  Proceedings  in  Suits,  1016. 

d.  Abatement  by  Death,  1017. 

e.  Affidavits,  1017. 
/.  Parties,  1019. 

r.  Pleadings,  1021. 
t.  Evidence,  1025. 
i.  Trial,  1028. 
j.  New  Trial,  1032. 
Ti,  Appeal,  1033. 
I.  Costs. 

i.  On  Opposing  or  Contesting 

Proof  of  Wills,  1034. 
ii.  Taxation  of,  1046. 
iii.  Security  for,  1047. 
m.  Orders  and  Decrees,  1048. 
n.  Attachment,  1050. 
o.  Writ  of  Sequestration,  1051. 
;;.  Other  Matters  of  Practice,  1052. 


I.    TESTAMENTARY  CAPACITY. 

1.  Sovereign, 

2.  Soldiers  and  Sailors, 

3.  Blind  Persons,  803. 

4.  Married  Women,  803. 

5.  Sov/nd7iess  of  Mind,  805. 

6.  Undue  Influence  and  Fraud,  808. 

1.  Sovereiqn. 

The  Probate  Court  has  no  jurisdiction  to  in- 
quire into  the  validity  or  inviiidi^  of  a  will  of 
a  sovereign  of  the  realm.  Geo,  III,,  In  goods  of, 
3  S.  &  T.  199  ;  32  L.  J.,  P.  15  ;  8  Jur.,  N.  S. 
1134;  11  W.R.  190. 

The  will  of  the  sovereign  has  no  effect  in  con- 
veying the  demesne  lands  of  the  crown.  Att,- 
Gen,  V.  Windsor  (^Dean  and  Canons),  8  H.  L. 
Gas.  369  ;  30  L.  J.,  Ch.  529. 

2.  Soldiers  and  Sailors. 

Soldiers.] — When  a  will  made  by  an  officer 
whilst  engaged  on  active  military  service  was 
signed  by  him,  but  not  attested,  the  court  re- 
quired that  there  should  be  an  affidavit  of  two 
disinterested  persons,  stating  in  terms  the  sig- 
nature to  be  in  his  handwriting,  and  that  the 
form  for  an  affidavit  given  in  the  rules  should  be 
strictly  followed,  Keville,  In  goods  (j/j  4  S,  &  T. 
218  ;  28  L.  J.,  P.  52. 

When  a  will  made  by  a  soldier  while  engaged  on 
active  military  service  is  signed  by  his  mark, 
before  the  will  can  be  proved  an  affidavit  must 
be  filed  in  tiie  registry  in  compliance  with  the 
rules,  that  tihe  deceased  had  at  the  time  of  its 
execution  a  knowledge  of  its  cx)ntents.  Ha^kett, 
Ingoods  of,  4  S.  &  T.  220 ;  28  L.  J.,  P.  42. 

Proof  as  to.] — ^A  mere  averment  that  the 

deceased  held  such  a  rank  in  his  regiment,  was  in 
such  a  place,  and  was  in  actual  military  service, 
at  the  date  of  writing  the  paper  in  question,  is 
not  necessarily  enough  to  entitle  such  paper  to 
be  treated  as  a  soldier's  testament ;  but  the  affi- 
davit should  contain  a  statement  of  the  circum- 
stances full  enough  to  enable  the  court  to  judge 
whether  the  case  ftdls  within  the  meaning  attri- 
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bated  by  preyious  cases  to  7  Will.  4  &  1  Vict.  c. 
26,  8.  11.  Thome,  In  goods  of^^S.k,  T.  36  ;  36 
L.  J.,  P.  131  ;  11  Jur.,  N.  S.  569  ;  12  L.  T.  639. 

Maatar  and  Part  Owner  of  Trading  Veiael.] — 
A  master  and  part  owner  of  a  trading  vessel,  in 
the  coarse  of  a  yoyagc,  arrived  at  Port  Adelaide, 
whence  he  wrote,  and  forwarded  by  post,  a 
letter,  some  sentences  of  which  were  testamen- 
tary. The  vessel  was  snbseqaently  lost  at  sea  : 
— Held,  that  he  was  a  mariner  at  sea,  and,  con- 
sequently, that  such  a  letter,  being  in  his  hand- 
writing, and  tcstamentaiy,  was  entitled  to  pro- 
bate. Parker,  In  goods  of,  2  S.  &  T.  375 ;  28 
L.  J.,  P.  91 ;  5  Jur.,  N.  S.  653, 

Mate  under  Age.] — A  mate,  whilst  on  board 
her  Majesty*s  ship  Excellent,  which  was  per- 
manently stationed  in  Portsmouth  harbour,  and 
when  under  age,  executed  a  will,  of  which  pro- 
bate was  granted  to  one  of  the  executors  named 
in  it.  On  an  application  to  revoke  the  probate, 
the  court  held  that  the  deceased  came  under  the 
exception  contained  in  7  Will.  4  &  I  Vict.  c.  26, 
s.  11,  as  a  seaman  at  sea,  and,  although  a  minor 
at  the  time,  that  he  had  legally  executed  a  will. 
WMurdo,  In  goods  of,  1  L.  B.,  P.  540 ;  37  L.  J., 
P.  14  ;  17  L.  '1\  393  ;  16  W.  R.  288. 

Surgeon  in  ITavy.] — ^A  surgeon  in  the  navy 
was  invalided  when  on  foreign  service.  On  his 
voyage  in  a  passenger  ship,  after  being  so  in- 
valided, he  wrote  a  letter  signed  by  him,  but  not 
in  the  presence  of  two  witnesses,  giving  direc- 
tions as  to  the  disposition  of  his  personal  estate 
after  his  death,  and  died  before  reaching  Eng- 
land : — Held,  that  the  letter  was  entitled  to  pro- 
bate as  the  "  will  of  a  mariner  or  seaman  being 
at  sea,"  within  7  Will.  4  &  1  Vict.  c.  26,  s.  11. 
Savnders,  In  goods  of  1  L.  R.,  P.  16  ;  35  L.  J., 
P.  26  ;  11  Jur.,  N.  S.  1027  ;  14  W.  R.  148. 

3.  Blind  Pebsons. 

When  in  Conformity  with   Inttmctions.] — 

Will  executed  by  a  blind  testatrix  established, 
the  will  being  in  conformity  with  the  instruc- 
tions given  by  the  testatrix  to  her  solicitor, 
though  not  proved  to  have  been  read  over  to  her 
previously  to  execution.  Edwards  v.  Fincham, 
4  Moore,  P.  C.  C.  198. 

A  codicil  prepared  by  a  solicitor,  appointing 
him  a  joint  executor,  with  a  legacy,  which  was 
read  over  to  the  testator,  who  was  blind,  and,  at 
the  time  of  execution,  of  fluctuating  capacity,  in 
the  presence  of  the  attesting  witnesses,  pro- 
nounced against ;  there  being  no  direct  evidence 
that  it  was  prepared  in  consequence  of  instruc- 
tions from  the  testator,  or  satisfactory  proof  that 
at  the  time  of  the  execution  he  was  cognizant  of 
its  contents,  and  in  a  condition  to  exercise,  and 
did  exercise,  thought,  judgment  and  reflection 
respecting  the  act  he  was  doing.  Dufar  v. 
Croft,  3  Moore,  P.  0.  C.  136. 

Aeknowledgment  of  Signatnre  by  Testator.]— 

A  testator  who  is  so  blind  that  he  can  do  little 
more  than  distinguish  night  from  day,  is  capable 
of  acknowledging  his  signature  to  his  will.  King 
V.  Berry,  6  Ir.  R.,  Eq.  309. 

4.  Mabbied  Women. 
Xztent   of,  nnder   Wills   Aet.]->A   mairied 


woman  possesses  under  7  Will.  4  &  1  Vict.  c.  26, 
no  greater  or  different  power  to  make  a  will  than 
&he  possessed  before  tnat  statute.  WUXoeh  v. 
NoUe,  7  L.  R.,  H.  L.  680  ;  44  L.  J.,  Ch.  345  ;  32 
L.  T.  419;  23  W.  R.  809. 

The  24th  section  does  not,  retroactively,  operate 
to  give  effect  to  her  will  as  to  property  which  it 
was  not  in  her  power  to  dispose  of  at  the  time 
when  the  will  was  made.    lb. 

Without  the  husband's  knowledge  of  the  con- 
tents of  a  will  made  by  a  married  woman,  the 
will  cannot  be  said  to  be  made  with  his  assent. 
Jft. 

A  general  assent  to  a  wife's  making  a  will  is 
not  sufficient,  but  the  husband's  assent  to  the 

Particular  will  which  his  wife  has  made  ought  to 
e  proved.    Ih, 

A  married  woman  was  entitled  to  3,822Z.  con- 
sols for  her  separate  use,  and,  by  settlement 
made  on  her  marriage,  she  was  entitled  to  14,0002.^ 
if  she  survived  her  husband,  absolutely,  and  if 
she  died  in  his  lifetime  she  had  a  power  of  ap- 
pointing that  sum  by  will  notwithstanding  cover- 
ture. She  had  also  a  fee-simple  estate  over 
which  she  had  a  power  of  appointment  by  will. 
Her  husband,  who  died  in  her  lifetime,  be- 
queathed  to  her  the  residue  of  his  personal  estate. 
The  wife  by  will,  made  in  the  lifetime  of  her 
husband,  who  consented  to  her  making  a  will, 
though  it  did  not  appear  that  he  knew  the  con- 
tents of  it,  after  disposing  of  her  separate  estate 
and  appointing  the  fee-simple  estate,  gave  to  her 
niece  all  the  residue  of  her  real  and  personal 
estate  of  which  at  the  time  of  her  death  she 
should  have  power  to  dispose.  The  will  was  not 
republished  after  the  husband's  death : — ^Held, 
that,  though  the  will  was  valid  and  effectual  so 
as  to  pass  the  consols  to  which  she  was  entitled, 
for  her  separate  U6e,'and  so  as  to  appoint  the  fee- 
simple  estate,  it  was  not  valid  or  effectual  as  an 
exercise  of  the  power  of  appointing  the  14,000^.^ 
nor  so  as  to  pass  the  property  acquired  by  her 
under  her  husband's  will.    Ih, 

Held,  also,  that  the  death  of  the  husband  ope- 
rated as  a  revocation  of  any  assent  he  bad  given 
to  his  wife's  will.    Ih, 

Where  there  is  a  devise  of  real  estate  to  & 
married  woman,  for  her,  her  heirs,  executors, 
administrators,  and  assigns,  for  her  and  their 
own  use  and  benefit  for  ever,  free  and  without 
the  intermeddling  or  control  of  her  husband  : — 
Held,  that  a  will  by  the  devisee  passed  the  real 
estate.    Hall  v.  Waterkov^e,  5  Giff.  64. 

A  wife  may  make  a  will  disposing  of  pro- 
perty, which  she  only  has  in  autre  droit,  as  exe- 
cutrix, without  her  husband's  consent.  Seammell 
V.  Willdnsvn,  2  East,  552.  See  also  cases,  post, 
coL  826. 


Wife  of  ConTleted  Felon.]— The  wife  of 


a  convicted  felon  is  a  feme  sole  as  to  the  power 
of  disposing  by  will  at  least,  of  property  acquired 
after  her  husband's  conviction.  Qnoardj  In 
goods  of,  4  S.  &  T.  46  ;  34  L.  J.,  P.  120  ;  11 
Jur.,  N.  S.  569  ;  13  L.  T.  210. 

Will  made  during  Corertore — HnibaiLd  Pre- 
deeeasing.] — By  a  marriage  settlement  personal 
property  was  assigned  to  trustees  to  pay  the  in- 
come to  the  wife  for  her  separate  use  for  life, 
without  power  of  anticipation,  and  after  her 
death,  in  case  her  husband  should  survive,  to  pay 
him  so  much  of  the  income  as  she  should  by  deed 
or  will  appoint  for  his  life,  and  subject  thereto 
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for  the  children  of  the  marriage  ;  and  in  case 
there  should  be  no  children,  then  upon  trust,  in 
case  the  wife  should  survive  her  husband,  for 
her,  her  executors,  administrators,  and  as- 
signs, for  her  sole  and  separate  use ;  but  if  she 
should  not  survive  her  husband,  then  for  such  of 
her  relations  as  she  should,  notwithstanding 
coverture,  by  deed  or  will  appoint.  The  wife 
made  a  will  in  exercise  of  the  power  during 
coverture,  and  survived  her  husband  without 
having  had  issue  of  the  marriage : — ^Held, 
that  the  will,  made  during  coverture,  was  a 
good  disposition  of  all  the  property.  Bishop  v. 
Wally  3  Ch.  D.  194  ;  45  L.  J.,  Ch.  194 ;  26  W.  R. 
93. 

If  a  wife,  with  her  husband's  assent,  makes  a 
will  of  personalty,  in  which  she  has  an  expectant 
interest,  but  that  interest  does  not  actually  vest 
in  her  until  after  her  husband's  death,  she  must, 
to  give  validity  to  her  will,  re-execute  it  after 
his  death.     Willoch  v.  Nolle^  supra. 

So,  also,  if  her  will  affects  property  which  (by 
his  will  made  some  years  before  and  never 
altered)  he  had  bequeathed  to  her  absolutely. 
lb. 

The  death  of  the  husband  before  his  wife 
operates  as  a  revocation  of  his  assent.    lb. 

Separate  Estate. ]^&?d  Ht7sband  akd  Wife. 

5.   SOtTNDNESS  OF  MiKD. 

pTMnrnption  of  Sanity.] — ^The  competency  of 
a  testator  is  to  be  assumea  until  it  is  impeadied 
by  evidence,  but  it  is  not  to  be  assumed,  as  a 
matter  of  law,  that  a  will  is  valid  as  made  by 
a  competent  testator,  unless  the  court  or  jury 
who  has  to  decide  upon  it  is  convinced  that 
he  was  competent.  Sutton  v.  Sadler^  3  C.  B., 
N.  S.  87  ;  26  L.  J.,  0.  P.  284  ;  3  Jur.,  N.  a  1150. 

If  a  testamentaiy  paper,  rational  on  the  face  of 
it,  is  shewn  to  have  been  executed  and  attested 
as  prescribed  by  law,  it  is  presumed,  in  the  absence 
of  any  evidence  to  the  contrary,  that  it  was  made 
by  a  person  of  competent  understanding ;  but  if 
there  are  circumstances  in  evidence  which  coun- 
terbalance that  presumption,  the  court  will  pro- 
nounce against  it,  unless  on  the  whole  the  evi- 
dence is  sufficient  to  establish  affirmatively  that 
the  testator  was  of  sound  mind  when  he  executed 
it.  Symes  v.  Green,  1  S.  &  T.  401 ;  28  L.  J.,  P.  83  ; 
6  Jut.,  N.  S.  742. 

Wliat  eonstitutas  <<  SonndneM  of  Hind."]— 

In  contemplation  of  law  the  expression,  "  sound 
mind,"  does  not  mean  a  **  perfectly-balanced 
mind."  The  question  of  mental  soundness  is 
one  of  degree.  In  considering  it  large  allow- 
ance must  be  made  for  the  difference  of  indi- 
vidual character ;  but  in  every  case  the  highest 
degree  of  mental  soundness  is  required  in  order 
to  constitute  capacity  to  make  a  testamentary 
dispositionf  inasmuch  as  the  act  involves  a  larger 
and  a  wider  survey  of  facts  and  things  thaji  is 
required  in  the  other  transactions  of  life.  Botigh- 
ton  V.  Knight,  3  L.  R.,  P.  64  ;  42  L.  J.,  P.  26  ; 
28  L.  T.  562. 

A  man,  moved  by  capricious,  frivolous,  mean 
or  even  bad  motives,  may  disinherit  wholly  or 
partially  his  children,  and  leave  his  property  to 
strangers.  He  may  take  an  unduly  harsh  view 
of  the  character  and  conduct  of  his  children,  but 
there  is  a  limit  beyond  which  it  will  cease  to  be 
a  question  of  harsh,  unreasonable  judgment,  and 


then  the  repulsion  which  a  parent  exhibits  to  his 
child  must  be  held  to  proceed  from  some  mental 
defect.  If  such  repulsion,  amounting  to  a  delu- 
sion as  to  character,  is  shewn  to  have  existed 
previously  to  the  execution  of  his  will,  it  will  be 
for  the  party  setting  up  that  document  to  es- 
tablish that  it  was  inoperative  when  the  will 
was  made,  and  the  jury,  in  determining  whether 
or  not  the  delusion  was  operative,  will  have 
regard  to  the  contents  of  the  will  and  the  cir- 
cumstances surrounding  the  execution  of  it.    lb. 

To  constitute  a  sound  disposing  mind,  a  tes- 
tator must  not  only  be  able  to  understand  that 
he  is  by  will  giving  the  whole  of  his  property  to 
one  object  of  his  regard,  but  he  must  also  have 
capacity  to  comprehend  the  extent  of  the  pro- 
perty, and  the  nature  of  the  claims  of  others, 
whom  by  his  will  he  is  excluding  from  partici- 
pation in  that  property.  Harwood  v.  Baker,  3 
Moore,  P.  0.  C.  282. 

A  sound  and  disposing  mind  means  a  mind  of 
natural  capacity,  not  unduly  impaired  by  old 
age  or  enfeebled  by  illness  or  tainted  by  morbid 
influence.  I^ith  v.  TebUtt,  1  L.  R.,  P.  398 ;  36 
L.  J.,  P.  97 ;  16  L.  T.  841 ;  16  W.  R.  18. 

If  disease  is  once  shewn  to  exist  in  the  mind 
of  a  testator, — it  matters  not  that  the  disease  is 
discoverable  only  on  a  certain  subject,  or  that 
on  all  other  subjects  the  action  of  the  mind  is 
apparently  sound  and  the  conduct  even  prudent, 
— the  testator  must  be  pronounced  incapable. 
Further,  the  same  result  follows  whether  or  not 
the  particular  subjects  upon  which  disease  is 
manifested  have  any  connexion  with  the  testa- 
mentary disposition  before  the  court.    lb. 

The  testamentary  capacity  involves  more  than 
the  mere  fact  of  recognizing  familiar  persons  or 
objects,  and  means  a  sound  disposing  mind ;  that 
is  to  say,  a  power  of  understanding  the  nature 
of  the  property  and  the  family,  and  the  effect 
of  the  will.  Sefton  (Earl)  v.  Hopwood,  1  F.  & 
F.  578. 

When  Competency  Donbtftd.] — On  motion, 
where  the  competency  of  a  testator  was  doubt- 
ful, the  court  refused  to  make  a  grant,  as  in  the 
case  of  intestacy,  but  made  a  grant  with  the 
will  annexed.  Hanson  v.  Shepherd,  17  L.  T. 
123  ;  16  W.  R.  144. 

Weaknesf  of  Hind  and  ForgotfEdnoM.]-* 
Weakness  of  mind  and  forgetfulness  are  not 
sufficient  to  invalidate  a  will,  if  it  is  proved  that 
the  mind  of  the  testator  was,  when  called  to 
exertion,  capable  of  attention  and  application. 
T^fnell  V.  Constable,  3  Knapp,  P.  0.  0. 122. 

Total  Departure  f^om  Expressed  Inten- 
tion.]— ^A  will  executed  by  a  husband  on  his 
death-bed  in  favour  of  his  wife,  to  the  exclusion 
of  the  other  members  of  his  family,  he  being  of 
a  weakened  and  impaired  capacity  at  the  time 
of  the  factum,  from  disease  affecting  the  brain, 
which  produced  torpor,  and  rendered  his  mind 
incapable  of  exertion  unless  roused,  pronounced 
against :  the  disposition  in  the  will  uQmg  a  total 
departure  from,  and  contrary  to  his  previous  ex- 
pressed intentions.  Harwood  v.  Baker,  3  Moore, 
P.  C.  C.  282. 

Testator  Snbjeot  to  Delnsiont.] — The  mere 
fact  that  a  testator  is  subject  to  insane  delusions 
is  not  sufficient  reason  why  he  should  be  held  to 
have  lost  his  right  to  make  a  will,  if  the  jury  is 

]>  D  2 


807 


WILL — Testamentary  Capacity. 


808 


satisfied  that  the  delasions  have  not  affected  the 
general  faculties  of  his  mind  and  cannot  have 
inflacnced  him  in  any  particalar  disposition  of 
his  property.  Banks  v.  Ooodfellow^  5  L.  R., 
Q.  B.  649  ;  39  L.  J.,  Q.  B.  237  ;  22  L.  T.  813. 

Where  insanity,  though  confined  to  certain 
one  or  more  delusions,  has  once  existed,  and 
the  evidence  shews  the  deceased  to  have  been 
instructed  to  conceal  the  continued  existence  of 
such  delusion  or  delusions,  and  the  evidence  to 
prove  perfect  recovery  of  capacity  is  at  least 
doubtful,  a  will  made  by  a  person  so  affected, 
though  rational  and  rationally  instructed  and 
executed,  is  not  entitled  to  probate.  Dyce 
Sombre  t.  TVcmp,  Deane,  Ecc.  Bep.  22. 

Where  a  person  afflicted  with  haoitual  insanity, 
with  intermissions,  makes  a  will,  the  fact  that 
the  will  is  a  rational  one,  and  made  in  a  rational 
manner,  though  not  conclusive,  is  strong  evidence 
of  its  having  been  made  in  a  lucid  interval. 
McKoU  T.  Binns,  1  S,  &  T.  239. 

Where  a  person  is  labouring  under  an  insane 
delusion,  Us  sanity  is  to  be  tested  by  directing 
his  attention  to  the  subject-matter  of  such  delu- 
sion, but  where  a  person  is  afflicted  with  habitual 
insanity,  unaccompanied  with  delusions,  his 
sanity  is  to  be  tested  by  his  answers  to  questions, 
his  apparent  recollection  of  past  transactions, 
and  his  reasoning  justly  w^ith  regard  to  them, 
and  with  regard  to  the  conduct  of  individuals. 

Qnestion  for  Jury.] — ^At  a  trial,  where  the 
question  was  as  to  the  testamentary  capacity  of 
a  testator,  it  was  proved  that  at  one  period  of  his 
lifetime  he  had  been  confined  in  a  lunatic  asylum, 
•and  that  at  the  time  of  making  his  will  he  was 
subject  to  certain  fixed  delusions.  These  delu- 
sions, however,  could  not  be  connected  v^rith  any 
of  the  dispositions  in  the  will.  The  judge  left  it 
to  the  jury  to  say  whether  at  the  time  of  making 
his  will,  the  testator  was  capable  of  having  such 
a  knowledge  and  an  appreciation  of  facts,  and 
was  so  far  master  of  his  intentions  and  free  from 
delusions,  as  to  be  able  to  have  a  will  of  his  own 
in  the  disposition  of  his  property  and  to  act 
upon  it : — Held,  that  there  was  no  misdirection. 
Banks  v.  Goodfellow,  5  L.  R.,  Q.  B.  549  ;  39 
L.  J.,  Q.  B.  237  ;  22  L.  T.  813. 

W.  S.  was  subject  to  insane  delusions  on  one 
particular  subject.  Apart  &om  them  he  ap- 
peared to  be  perfectly  rational,  managed  his 
affairs  with  orainary  prudence,  and  exhibited  in 
various  ways  considerable  mental  capacity. 
His  last  will  was  contested  by  his  next  of  kin  on 
the  ground  that  when  he  executed  it  he  was 
not  of  sound  mind.  The  president,  in  directing 
the  jury,  followed  the  ruling  in  Baiiks  v.  Good- 
fnllowj  supra  J  in  which  it  was  laid  down  that  the 
mere  fact  that  a  testator  is  subject  to  insane 
delusions  is  no  sufficient  reason  why  he  should 
be  held  to  have  lost  his  right  to  m^e  a  will,  if 
the  jury  are  satisfied  that  the  delusions  have  not 
affected  the  general  faculties  of  his  mind  and 
cannot  have  influenced  him  in  any  particular 
disposition  of  his  property.  Snwe  v.  Stnes,  5 
P.  D.  84  ;  49  L.  J.,  P.  8  ;  28  W.  R.  703  ;  44  J.  P. 
220. 

Proof  and  Establishment.  ] — A  will  cannot  be 
admitted  to  probate  in  a  contested  case,  unless 
the  strength  or  degree  of  proof  offered  is  such 
as  to  satiSy  the  court,  without  reasonable  doubt, 
that  the  testator  was,  at  the  time  of  execution, 


of  sound  mind,  memory  and  understanding. 
Xeays  v.  McDonnell,  6  Jr.  R.,  Eq.  611. 

Therefore,  when  the  evidence  was  inconsistent 
and  unsatisfactory,  and  the  balance  was  against 
his  competency,  the  court  refused  to  grant  pro- 
bate of  the  will.    Ih, 

Testamentary  incapacity  established  by  the 
cross-examination  of  the  plaintiff's  witnesses 
merely,  without  any  direct  evidence  on  the  part 
of  the  defendant.    Ih, 

The  question  being  as  to  the  sanity  of  a  testa- 
trix, evidence  of  a  surviving  medical  attendant 
in  a  lunatic  asylum  in  which  she  resided  at  the 
time  of  making  the  will,  was  received,  to  shew 
that  she  was  sane,  and  that  her  continuance  in 
the  asylum  was  voluntary.  Martin  y.  Johnston^ 
1  F.  &  F.  122. 


Oniu  of  Proof  on  Party  propoimdiBg.] 


— The  burden  of  proving  capacity  to  make  a 
will  rests  upon  those  who  propound  the  will, 
and,  4  fortiori,  when  it  appears  that  the  testator 
was  subject  to  delusions.  Smee  v.  Smec,  supra. 
He  who  relies  upon  a  will,  in  opposition  to  the 
title  of  the  heir-at-law,  must  prove  that  it  is  the 
will  of  a  person  of  sound  mind.  Such  proof 
having  been  given,  if  incompetency  of  the  tes- 
tator to  make  a  will  is  alleged,  it  is  incumbent 
on  the  party  alleging  it  to  prove  it.  Sutton  v. 
Sadler,  3  C.  B.,  N.  S.  87  ;  26  L.  J.,  C.  P.  284  ;  3 
Jur.,  N.  S.  1150.    See  also  cases  post,  coL  812. 


Evidonce  of  Acts  of  Competeney.] — On  a 


question  as  to  the  competency  of  a  devisor  to 
ma^e  a  will,  letters  addressed  to  him,  found  after 
his  death  open,  with  their  seals  broken,  in  a  cap- 
board  under  his  book-case,  in  a  private  room. 
together  with  other  letters  indorsed  by  him,  to 
some  of  which  answers  had  been  written  by 
him,  are  not  admissible ;  as  there  is  nothing  to 
shew  any  knowledge  or  act  of  the  testator  with 
regard  to  them.  WriqJU  v.  Doe  d.  Tatham^  2 
N.  &  P.  303  ;  7  A.  &  E.  313.  Affirmed  in  Dom. 
Pi-oc.,  4  Bing.  N.  C.  489  ;  6  Scott,  58  ;  5  C.  &  F. 
670. 

But  a  letter  addressed  to  the  testator  requesting 
him  to  communicate  on  a  matter  of  business  with 
his  attorney,  and  found  with  the  other  letters  in- 
dorsed by  the  attorney,  who  lived  some  miles  off, 
is  admissible,  as  it  shews  an  act  done  upon  it  by 
the  testator.    lb. 

Eight  of  Ezeontor  to  Costs.] — PrimA  facie,  an 
executor  is  justified  in  propounding  his  testator  s 
will,  and  if  the  facts  witnin  his  knowledge  at 
the  time  he  does  so  tend  to  shew  eccentricity 
merely  on  the  part  of  the  testator,  and  he  is 
totally  ignorant  at  the  time  of  the  circumstances 
and  conduct  which  afterwards  induce  a  jury  to 
find  that  the  testator  was  insane  at  the  date  of 
the  will,  he  will,  on  the  principle  that  the  tes- 
tator's conduct  was  the  cause  of  litigation,  be 
entitled  to  receive  his  costs  out  of  the  estate, 
although  the  will  is  pronounced  against.  Btntgh* 
ton  V.  Knight,  3  L.  R.,  P.  64  ;  42  L.  J.,  P.  25  ; 
28  L.  T.  662. 

6.  Undue  Inplttbncb  and  Fbaud. 

What  oonititntes  tlndne  Inflnenee.] — Undue 
influence  may  exist  in  the  form  of  bad  com- 
panionship and  bad  example,  and  yet  not  be 
sufficient  to  invalidate  a  will  made  nnder  its 
operation.    To  be  within  the  meaning  of  the  rule 
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of  law,  so  as  to  produce  that  effect,  it  must  be 
an  influence  exercised  by  coercion  or  by  fraud. 
But  actual  violence  is  not  necessary  to  consti- 
tute coercion  ;  imaginary  terrors  may  be  suffi- 
cient for  that  purpose.  Boyse  v.  Rossboroughy  6 
H.  L.  Cas.  2  ;  3  Jur.,  N.  S.  373. 

In  order  to  set  aside  the  will  of  a  person  of 
sound  mind,  it  must  be  shewn  that  the  circum- 
stances under  which  it  was  executed  are  incon- 
sistent with  any  hypothesis  but  that  of  undue 
influence,  which  cannot  be  presumed,  but  must  be 
shewn  to  have  been  exercised,  and  exercised  in 
relation  to  the  will  itself,  and  not  merely  to 
other  transactions.    Ih, 

A  pressure,  of  whatever  character,  whether  it 
acts  on  the  fears  or  on  the  hopes  of  an  individual, 
if  so  exerted  as  to  overpower  the  volition,  with- 
out convincing  the  judgment,  is  a  species  of 
restraint  under  which  no  valid  will  can  be  made. 
Hall  V.  Hall,  1  L.  R.,  P.  481  ;  37  L.  J.,  P.  40 ; 
17  L.  T.  152  ;  16  W.  R.  544. 

On  an  issue  devisavit  vel  non,  the  will  being 
impeached  on  the  ground  that  the  testator's 
mind  was  impaired  by  drinking,  and  was  under 
undue  influence  on  the  part  of  the  devisee  or 
his  &mily  : — ^Held,  that  though  the  testator  was 
proved  to  have  been  addicted  to  drinking,  and 
to  have  had  delirium  tremens  a  few  days  before 
the  will,  the  question  was  whether  he  was  sane 
and  sensible,  and  able  to  understand  the  nature 
and  contents  of  the  will  at  the  time  when  it  was 
executed.  And,  although  it  was  drawn  by  a  son 
of  the  devisee  (an  old  &iend),  and  at  his  house  : 
— Held,  that  if  the  testator  had  really  requested 
him  to  do  it,  and  it  was  his  voluntary  and 
spontaneous  act,  not  under  constraint,  free  from 
force  or  fraud,  from  imposition  or  importunity, 
there  was  no  undue  influence,  and  the  will  was 
valid.    Handley  v.  Stacey,  1  F.  &  F.  574. 

Supposing  a  will  made  by  a  person  of  testa- 
mentary capacity,  it  is  not  sufficient  to  avoid  it 
that  it  is  not  such  a  will  as  a  sensible  person 
would  make,  or  that  it  is  harsh,  capricious,  or 
unjust ;  nor,  on  the  other  hand,  is  it  enough  to 
avoid  it  on  the  ground  of  undue  influence,  that  it 
was  made  under  the  influence  of  acts  of  attention 
and  kindness  ;  but  the  influence  or  importunity 
must  be  such  as  to  deprive  the  testator  of  the 
free  exercise  of  his  will.  Sefton  (^EarV)  v.  Hop- 
woody  1  F.  &  F.  578. 

Undue  influence,  to  defeat  a  will,  made  by  a 
person  otherwise  of  testamentary  capacity,  must 
not  be  such  as  arises  from  the  influence  of  grati- 
tude, affection,  or  esteem,  but  it  must  be  the 
control  of  another  will  over  that  of  the  testator, 
whose  faculties  have  been  so  impaired  as  to  sub- 
mit to  that  control,  so  that  he  has  ceased  to  be 
a  free  agent,  and  has  quite  succumbed  to  the 
power  of  that  controlling  will.  Lovett  v.  Lovett, 
1  F.  &  F.  581. 

On  an  issue  devisavit  vel  non,  it  appeared  that 
at  the  time  of  the  will  the  testator  was  in 
extreme  old  age,  and  in  the  last  stage  of  bodily 
infirmity,  bedridden,  utterly  helpless,  and  depen- 
dent on  the  care  of  the  plaintin  (sole  devisee  of 
the  realty),  and  a  nurse  (the  only  legatee),  and 
a  physician,  an  attesting  witness,  and  an  inti- 
mate friend  of  the  devisee,  her  own  attorney 
(another  witness)  having  prepared  the  will, 
upon  instructions  elicited  by  himself  from  the 
testator  by  interrogatories.  They  had  a  few  days 
belore  represented  him  as  **  quite  incapable  of 
managing  his  own  affairs  or  taking  care  of  his 
person;"  and  it  being  admitted  that  two  or 


three  days  before  he  was  not  competent  to  make 
the  will,  yet  the  jury  being  told  that  if  he  un- 
derstood the  state  of  his  property  and  his  family, 
and  the  effect  of  the  will,  and  if  he  had  free 
volition,  and  the  will  was  really  in  accordance 
with  his  intentions,  and  there  being  evidence 
that  it  was,  a  verdict  in  favour  of  the  will  was 
not  disturbed.  Stvinfen  v.  Swinfen,  1  F.  &  F. 
684. 


BiffiBTent  from  Gifts  inter  TivoLj—The 


influence  which  is  undue  in  the  case  of  gifts 
inter  vivos  is  different  from  that  which  is  re- 
quired to  set  aside  a  will.  In  the  case  of  gifts 
or  other  transactions  inter  vivos,  it  is  considered 
by  the  courts  of  equity  that  the  natural  influ- 
ence arising  out  of  the  relation  of  parent  and 
child,  husband  and  wife,  doctor  and  patient, 
attorney  and  client,  confessor  and  penitent,  or 
guardian  and  ward  exerted  by  those  who  possess 
it  to  obtain  a  benefit  for  themselves  is  an  undue 
influence.  Gifts  or  contracts  brought  about  by  it 
are,  therefore,  set  aside,  unless  the  party  benefited 
can  shew  affirmatively  that  the  other  party  to 
the  transaction  was  placed  in  such  a  position  as 
would  enable  him  to  form  an  absolutely  free 
and  unfettered  judgment.  The  law  regarding 
wills  is  different.  The  natural  influence  which 
such  relations  as  those  in  question  involve  may 
lawfully  be  exerted  to  obtain  a  will  or  a  legacy, 
so  long  as  the  testator  thoroughly  understands 
what  he  is  doing  and  is  a  free  agent ;  and  hence 
the  rules  adopted  in  courts  of  equity  in  relation 
to  gifts  inter  vivos  are  not  applicable  to  the 
making  of  wills.  ParJUt  v.  LawleM,  2  L.  R.,  P. 
462  ;  41  L.  J.,  P.  68  ;  27  L.  T.  215  ;  21  W.  R. 
200. 

Kay  aflSoot  Part  of  Will  only.]— When  an 
undue  influence  is  exercised  over  the  mind  of  a 
testator  in  making  his  will,  the  provisions  in  the 
will,  in  favour  of  the  person  exercising  that  in- 
fluence are  void,  but  the  will  may  be  good  as 
far  as  respects  other  parties.  So  that  a  will  may 
be  valid  as  to  some  parts  and  invalid  as  to 
others ;  may  be  good  as  to  one  party  and  bad  as 
to  another.  Trimlestomn  (^Lora)  v,  HAltoUy  1 
Dow  &  Clark,  85. 

Confessor  and  Penitent.] — ^A  Roman  Catholic 
lady  gave  the  bulk  of  her  property  to  a  Roman 
Catholic  priest,  whom  she  named  residuary 
legatee  and  devisee.  He  had  lived  in  her  house, 
and  had  been  her  confessor  for  a  number  of 
years  : — Held,  that  undue  influence  could  not 
be  inferred  from  the  relation  in  which  he  stood 
to  the  testatrix^^x)irfessor  and  penitent — com- 
bined with  the  disposition  of  the  property,  and 
that  it  lay  on  the  party  who  impeached  the 
residuary  clause  on  the  ground  of  undue  influ- 
ence to  establish  the  allegation.  Parfitt  v.  LaW' 
lesSj  supra, 

A  Roman  Catholic  priest  had  resided  with  the 
testatrix  and  her  husband  many  years  as  chap- 
lain, and  for  a  part  of  the  time  as  confessor.  He 
was  a  confessor  at  the  time  the  will  in  dispute 
was  made.  There  was  no  evidence  that  he  had 
interfered  in  the  making  of  such  will,  or  that 
he  had  procured  the  gift  of  the  residue  to  him- 
self, or  tiiat  he  had  brought  such  gift  about 
by  coercion  or  dominion  exercised  over  the  testa- 
trix against  her  will,  or  by  importunity  not  to 
be  resisted.  Moreover,  it  was  not  shewn  that 
even  in  the  common  affairs  of  life,  in  business 
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or  in  anTthing  else,  the  testatrix  was  under  the 
priest's  control  or  dominion  : — Held,  that  there 
was  no  evidence  to  go  to  a  jiuy  on  an  issne  of 
undne  influence.    Ih, 

•Doctor  and  Patient.] — ^Although  there  is  no 
rule  o£  law  which  forbids  a  man  to  bequeath  his 
property  to  his  medical  attendant,  yet  it  is  not  a 
fayouraole  circumstance  for  one  in  such  a  con- 
fidential position,  with  respect  to  a  patient 
labouring  under  a  severe  disease,  to  take  a  large 
benefit  under  such  patient's  vrill,  more  parti- 
cularly if  executed  in  secrecy,  and  the  whole 
transaction  assumes  the  character  of  a  clandes- 
tine proceeding.  In  such  a  case  the  onus  will 
lie  very  heavily  upon  the  party  benefited  to 
maintain  Uie  validity  of  the  wilL  AshtoeU  v. 
Lomi,  2  L.  B.,  P.  477. 

Knowledge  and  Approral  of  Contonti — ^Pre- 
sunption — Proot] — There  is  no  rule  that  if  it  is 
proved  or  admitted  that  a  testator  was  of  sound 
mind,  memory  and  understanding,  and  that  a 
will  has  been  read  over  to  him  or  that  he  has 
read  it  to  himself,  and  that  he  has  signed  it,  he 
must  be  taken  to  have  known  and  approved  of 
the  contents  of  sudi  will,  and  that  such  know- 
ledge and  approvid  must  be  held  to  extend  to 
every  part  of  such  will.  Fulton  v.  Andrew^  7 
L.  R.,  H.  L.  448 ;  44  L.  J.,  P.  17  ;  32  L.  T.  209  ; 
23  W.  R.  666. 

The  presumption  in  favour  of  eveiy  part  of 
the  will  arising  where  these  circumstances  exist 
may  be  removed,  where  the  proof  that  the  will 
was  read  to  or  by  the  testator  is  open  to  suspi- 
cion, or  where  there  is  room  for  a  suggestion  of 
fraud,  especially  in  a  case  where  the  will  has 
been  prepared  and  propounded  by  strangers  in 
blood  to  the  testator,  but  who  are  beneficiaries 
under  it.    Ih . 

If  it  is  proved  or  admitted  that  a  testator  is  of 
sound  mind,  memory,  and  understanding,  that  a 
will  has  been  read  over  to  him,  or  that  he  has 
TQsA  it  to  himself^  and  that  he  has  put  his  sig- 
nature to  it,  the  question  whether  he  knew  and 
approved  of  the  contents  of  such  will  must  be 
answered  in  the  affirmative,  and  such  knowledge 
and  approval  will  be  held  to  extend  to  every 
part  of  the  will.  AUer  v.  Atkinson^  1  L.  B., 
P.  665;  20Ii.T.  404. 

It  is  essential  to  the  validity  of  a  will,  that  at 
the  time  of  its  execution  the  testator  should  know 
and  approve  of  its  contents.  Hattilow  v.  Stobie^ 
1  L.  B.,  P.  64  ;  35  L.  J.,  P.  18  ;  14  W.  B.  211. 

Unless  fraud  can  be  proved  in  obtaining  the 
execution  of  a  will,  the  fact  that  such  will  has 
been  read  over  to  a  capable  testator  on  the  occa- 
sion of  its  execution,  or  that  its  contents  have 
been  brought  to  his  notice  in  any  other  way,  will, 
when  coupled  with  his  execution  of  it,  be  con- 
clusive evidence  that  he  both  knew  and  ap- 
proved its  contents.  6hmrdkouse  v.  Blackhume^ 
1  L.  R.,  P.  109  ;  35  L.  J.,  P.  116  ;  12  Jur.,  N.  S. 
278  ;  14  L.  T.  69 ;  14  W.  R.  463. 

A  testatrix  having  made  a  will,  whereby  she 
charged  certain  legacies  upon  her  real  estate, 
and  having  subsequently  desired  to  grant  an 
additional  legacy,  her  attorney  prepared  a  draft 
codicil,  which  he  carefully  read  over  to  her,  and 
which  she  approved .  He  immediately  afterwards 
made  a  fair  copy,  but  inserted  certain  words  not 
consistent  with  the  instructions  of  the  testatrix, 
nor  contained  in  the  draft.  This  copy  was 
hastily  read  over  to  the  testatrix,  and  executed 


by  her  : — Held,  that  parol  evidence  could  not  be 
admitted  to  vary  the  written  provisions  contained 
in  a  paper  so  executed.    Ih, 

A  testatrix  during  her  last  illness  made  a  will 
in  favour  of  two  persons  who  were  Btrangeis  in 
blood.  The  will  .was  in  acoordance  with  her  pre- 
viously-expressed intentions,  but  the  instructionB 
for  it  were  given  to  the  persons  interested  under 
it  when  no  one  else  was  present,  and  it  was  not 
read  over  to  her,  and  its  contents  were  not  dis- 
tinctly explained  to  her  before  or  at  the  time  of 
the  execution.  Her  next  of  kin  were  denied 
access  to  her  during  her  illness: — Held,  that 
there  was  evidence  that  the  testatrix  knew  and 
approved  of  the  contents  of  the  will,  and  it  was 
pronounced  for ;  but  the  costs  of  the  unsuccess- 
ful opposition  of  the  next  of  kin  were  allowed 
out  of  the  estate.  Goodaere  v.  Smiik,  1  L.  B^ 
P.  392  ;  36  L.  J.,  P.  43  ;  15  L.  T.  611 ;  15  W.  B. 
561. 

If  a  testatrix  has  given  instructions  for  her 
will,  and  it  is  prepared  in  accordance  with  them, 
the  will  will  be  valid,  though  at  the  time  of 
execution  the  testatrix  merely  recollects  that 
she  has  given  those  instructions,  but  believes 
that  the  will  which  she  is  executing  is  in  accord- 
ance with  them.  Parker  v.  I^lgate,  8  P.  D.  171 ; 
52  L.  J.,  P.  96  ;  32  W.  B.  186  ;  47  J.  P.  808. 

Legacy  to  a  Bolatiye  who  prepared  Will 

and  took  active  Part  in  its  Ezocntion.]— A  per- 
son propounding  a  will  prepared  by  himself 
without  the  assistance  of  any  third  person,  and 
under  which  he  takes  a  benefit,  is  bound  to  give 
clear  and  convincing  evidence  that  the  testator 
knew  and  approved  of  the  clause  under  which 
he  takes  the  benefit ;  and  this  principle  applies 
even  in  the  case  of  a  near  relative  of  the  testator. 
In  the  absence  of  such  evidence,  probate  of  that 
portion  of  the  will  may  be  refus^,  and  granted 
of  the  remainder.  Hegarty  v.  King,  7  L.  B.,  Ir. 
18— C.  A. 


Onni  probandi.] — The  burden  of  proving 


that  a  testator  knew  and  approved  of  the  con- 
tents of  his  will  lies  upon  the  party  propounding 
it.  Cleare  v.  Cleare,  1  L.  B.,  P.  666 ;  38  li.  J., 
P.  81 ;  20  L.  T.  497  ;  17  W.  B.  687. 

A  party  who  pleads  that  the  deceased  did  not 
know  and  approve  of  the  contents  of  his  will 
may  therefore,  upon  that  question,  cross-examine 
the  witnesses  produced  by  the  plaintiff,  withont 
being  liable  to  costs,  if  he  has  given  the  notice 
required  by  the  rule  of  court.    Ih, 

The  onus  of  proving  an  instrument  as  the  last 
will  of  a  free  and  competent  testator  lies  on  him 
who  propounds  it,  and  where  the  person  pro- 
pounding is  himself  a  beneficiary  under  it  and 
also  a  stranger  in  blood  to  the  testator,  the  court 
should  be  vigilant  and  jealous  in  examining  the 
evidence  supplied  in  support  of  the  instrument 
or  will.  Fulton  v.  Andrew,  supra.  See  also  e€tsei 
ante,  col.  808. 

Animus  testandi.]  —It  is  not  sufficient  to  sup- 
port a  -devise  that  the  testatrix  knew  she  was 
signing  her  will  and  disposing  of  her  property,- 
unless  also  the  particular  devise  expresses  her 
mind  and  will ;  but  it  is  not  sufficient  evidence 
that  it  does  not  do  so,  that  it  is  a  devise  to  the 
mother  of  the  attorney  who  pi'epared  the  will, 
and  that  it  was  made  in  a  state  oi  great  debility 
on  her  deathbed.  Haddock  v.  Trotman,y  lF,h 
F.  31. 
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A  person  sent  instructions  to  his  solicitor  to 
prepare  a  codicil,  bj  which  his  daughter  was  to 
be  depriyed  of  all  participation  in  his  property. 
The  document  so  prepared  was  executed  by  him 
in  the  presence  of  two  witnesses.  At  the  trial  of 
an  issue,  whether  this  document  was  a  codicil  to 
his  will  or  not,  evidence  was  admitted  to  shew, 
that  neither  at  the  time  he  sent  instructions  for, 
nor  when  he  executed,  the  paper,  did  he  intend 
it  to  operate  on  his  death,  and  the  jury  found  a 
verdict  in  accordance  with  that  evidence  : — 
Held,  that  as  the  facts  proved  plainly  and  con- 
clusively established  that  he  had  no  animus 
testandi  when  he  signed  the  paper,  it  could  not 
oe  admitted  to  probate.  Lister  y.  Smith,  3  S.  & 
T.  282  ;  33  L.  J.,  P.  29  ;  10  Jur.,  N.  B.  107 ;  9 
L.  T.  678 ;  12  W.  R.  319. 

The  court  will  not  pronounce  against  a 
properly-executed  paper,  testamentary  on  the 
lace  of  it,  simply  because  a  jury  has  been  induced 
to  find  that  it  was  not  intended  to  operate  as 
testamentary.  It  must  consider  the  character 
i^nd  nature  of  the  evidence  upon  which  the  ver- 
dict is  founded.    lb. 

A  testator  ordered  a  will  to  be  drawn  up,  leav- 
ing blanks  for  names  of  legatees,  trustees, 
executors,  and  the  amounts  of  an  annuity  and 
legacies.  He  did  not  sign  it  until  shortly  before 
his  death,  when  he  did  so  at  the  earnest  desire  of 
his  friends,  but  expressing  his  doubts  as  to  its 
validity  in  consequence  of  the  blanks  not  being 
filled  up.  These  were  not  filled  up  by  him  be- 
cause he  did  not  know  the  amount  of  his  money 
or  property,  and  frequently  expressed  an  inten- 
tion of  having  a  valuation  made  in  order  to 
enable  him  to  fill  them  up  in  a  satisfactory 
manner.  The  court  considered  that  the  require- 
ments of  7  Will.  4  &  1  Vict.  c.  26,  had  been 
complied  witii,  and  declined  to  hold,  on  a  motion 
supported  by  affidavit  only,  that  the  testator  had 
no  animus  testandi  at  the  time  he  sig^ied  the 
will.  Pool,  J»  goods  of,  1  L.  E.,  P.  206  ;  35 
L.  J.,  P.  97  ;  14  L.  T.  859  ;  14  W.  R.  976. 

When  a  person  claims  probate  of  a  paper 
signed  and  attested,  but  not  on  the  face  of  it 
clearly  testamentary,  the  burthen  of  proof  is  on 
that  person  to  satisfy  the  court  that  it  was  exe- 
cuted animo  testandi.  Tlufrneroft  v.  La^hmar, 
2  S.  &  T.  479  ;  81  L.  J.,  P.  150  ;  8  Jur.,  N.  S.  596 ; 
6  L.  T.  476  ;  10  W.  R.  783.  -&<?<?  also  cases  post, 
cols.  818,  819. 

Unaitions  for  Jury.] — In  ejectment  on  the  title 
by  heir  against  devisee — the  main  issue  being 
whether  the  will  was  obtained  by  undue  influ- 
ence—the judge  submitted  two  questions  to  the 
jury — first,  whether  the  testator  was,  at  the  time 
of  the  execution  of  the  instrument,  of  sound 
disposing  mind,  memory  and  understanding; 
secondly,  whether  he  was  induced  to  make  the 
will  by  the  undue  influence  of  W.  L.  The  jury 
having  answered  the  first  question  in  the  affirma- 
tive and  disagreed  as  to  the  second,  the  judge, 
being  of  opinion  that  there  was  no  evidence  of 
undue  influence  against  the  defendant  in  pos- 
session, directed  a  verdict  for  him  : — ^Held,  that, 
there  being  evidence  from  which,  though  not 
directly  bearing  on  the  instrument  in  question, 
'  the  jury  might  reasonably  infer  that  the  will  had 
been  obtained  by  undue  influence,  the  verdict  so 
directed  could  not  be  upheld.  Pardon  v.  Long- 
ford (^Earl),  11  Ir.  R.,  0.  L.  267. 

An  issue — whether  a  will  was  obtained  by 
Hjidue  influence— ought  not  to  be  submitted  to 


the  jury  unless  there  is  reasonable  evidence  that 
the  person  charged  had  influence  over  the  tes- 
tator ;  that  he  exercised  that  influence  over  the 
testator,  to  the  extent  of  coercion,  in  relation  to 
the  will  itself;  and  that  the  execution  of  the 
impeached  instrument  was  procured  by  the  exer- 
cise of  such  influence  as  the  causa  causans  of 
the  act  itself.  Longford  (^EarV)  v.  Pardon,  1  Ir. 
Ch.  D.  76. 

An  issue — whether  a  will  was  obtained  by 
fraud — ought  not  to  be  submitted  to  the  jury 
unless  there  is  reasonable  evidence  that  fraud 
has  been  practised  ;  that  its  influence  continued 
so  that  the  testator  was  labouring  under  it  at 
the  time  he  made  his  will,  and  that  he  was  by 
that  means  induced  to  make  his  will.    lb. 


II.    TESTAMENTARY    INSTRFMBNTS, 
WHAT  ENTITLED   TO   PROBATE,  &C. 

1.  Oeneral  Prineiples, 

2.  Foreign  and  Colonial,  821. 

3.  By  MarrUd  Women,  826. 

4.  Deaf  and  Dumb  Persons,  830. 

5.  Persoju  Dying  Abroad. — See  post,  coL  823. 

6.  Soldiers  and  Sailors,  830. 

7.  FbIo  de  se,  831. 

8.  Where  tJiere  are  Several  Instruments, 

a.  Probate  Granted  to  more  than  one  Will, 

831. 

b.  Probate  Granted  to  One  only,  883. 

c.  Codicils  and  WUls,  835. 

9.  Incorporation  of  Unattested  and  Detaolied 

Papers,  841. 

10.  Conditional  and  Contingent,  850. 

11.  Joint  and  Mutual  Wills,  853. 

12.  In  Execution  of  Power  of  Appointment, 

854. 

13.  Alteratiojhs,    Additions,  and    Omissions, 

856. 

14.  Wlien  Lost,  Mislaid,  or  Destroyed,  864. 

1.  Genebal  Pbinciples. 

What  Testamentary.] — ^A.  and  his  wife  of  the 
flrst  part,  and  B.  of  the  second,  executed  a  deed, 
by  wnich  A.  granted  all  tiie  real  and  personal 
estate  he  then  possessed  to  B.,  in  trust,  upon  the 
decease  of  A.,  to  pay  the  annual  income  arising 
therefrom  to  A.'s  wife,  and  on  her  death  to  divide 
the  whole  trust  property  amongst  the  children 
of  A.  in  the  proportions  and  on  the  conditions 
therein  expressed.    The  deed  also  reserved  a 

Sower  to  A.,  at  any  time  during  his  life,  by  a 
eed,  duly  executed,  to  revoke,  annul  or  make 
void  the  whole  or  any  of  the  trusts  in  and  by 
the  deed  created,  and  to  declare  new  and  other 
trusts  respecting  the  property  conveyed.  After- 
acquired  property  was  not  vested  in  the  tnistee, 
nor  was  he  authorized  to  pay  the  deceased's  debts. 
A  court  of  competent  jurisdiction  in  the  Isle  of 
Man,  the  place  of  domicil  of  the  deceased, 
granted  probate  of  this  deed  as  testamentary  to 
B.,  as  executor  according  to  the  tenor  thereof. 
The  court  followed  the  grant  so  far  as  to  recog- 
nize the  deed  as  testamentary,  but  not  the 
appointment  of  B.  as  executor.  Cosnahan,  In 
goods  of,  1  L.  R.,  P.  183  ;  35  L.  J.,  P.  76 ;  14 
L.  T.  387 ;  14  W.  R.  969. 

A  paper,  purporting  to  be  a  last  will  and  testa- 
ment, duly  executed,  but  containing  simply  an 
appointment  of  a  guardian  of  his  children  by 
a  fother,  and  not  disposing  of  personal  property, 
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nor  appointiDg  an  executor,  is  not  entitled  to 
probate.  Mortim^  In  goods  ofy  3  S.  &  T,  422  ; 
33  L.  J.,  P.  87  ;  9  L.  T.  809  ;  12  W.  R.  320. 

M.,  on  his  deathbed,  signed  a  letter  to  his 
brother,  which  had  been  written  in  pencil  at  his 
dictation,  and  his  signature  was  attested  by  two 
witnesses.  The  letter  contained  the  following 
clauses:  **It  is  my  deathbed  request  that  you 
will  consent  to  charge  the  estates  with  a  sum,  to 
be  equally  divided  between  our  dear  brothers 
and  sisters,  and  that  it  shall  be  raised  and  paid 
as  soon  as  possible  after  my  death.  I  make  this 
request  knowing  that  it  is  not  legal,  but  trusting 
in  your  affection  : " — Held,  that  the  letter  was 
testamentary  and  entitled  to  probate.  Mundy^ 
In  goods  of,  2  S.  &  T.  119  ;  30  L.  J.,  P.  85  ;  7  Jur., 
N.  S.  52  ;  3  L.  T.  380. 

A  person  executed  as  a  will  a  paper  writing, 
whlcli  commenced  :  "  I  have  given  all  that  I 
have  to  B.  ;"  and  contained  provisions  which 
were  consistent  with  an  intention  that  it  should 
take  effect  after  his  death  : — Held,  that  the  in- 
stmment  was  testamentary.  Coles,  In  goods  of, 
2  L.  R.,  P.  362  J  41  L.  J.,  P.  21  ;  26  L.  T.  852  ; 
20  W.  R.  211. 

A.,  being  in  India,  in  1840,  executed  the  fol- 
lowing instrument,  attested  by  two  witnesses: 
'*  Enow  all  men,  that  I  make  B.  my  lawful  at- 
torney, for  me,  in  my  name,  and  to  my  use,  to 
ask,  demand  or  receive  the  possession  of,  or  pro- 
duce of  the  rent  of  the  freehold  of,  &c.  And  I 
do  empower  her,  B.,  to  hold  and  retain  all  pro- 
ceeds of  the  property  for  her  own  use  until  I  may 
return  to  England  and  claim  possession  in  person ; 
or,  in  the  event  of  my  death,  1  hereby,  in  my  name, 
assign  and  deliver  to  B.  the  sole  claim  to  the 
property,  to  be  held  by  her  during  her  life,  and 
disposed  of  by  her  as  she  may  deem  proper  at 
the  time  of  her  death  ;  at  the  same  time  1  wish 
it  to  be  understood,  that  I  claim  aJl  right  and 
title  to  the  property  on  my  arrival  in  Great 
Britain,  when  the  term  of  !6.*s  occupancy  shall 
be  considered  at  an  end.  In  witness,"  &c.  The 
instrument  was  acted  on  as  a  power  of  attorney 
by  B.  Afterwards,  A.  died  in  India,  without 
returning  to  Great  Britain,  and  left  B.  surviving  : 
— Held,  that  the  instrument  operated,  on  A.'s 
death,  as  a  devise  to  B.  Doe  d.  Cross  v.  Cross^ 
8  Q.  B.  714  ;  16  L.  J.,  Q.  B.  217  ;  10  Jur.  664. 

An  instrument  may  pass  property  from  the 
dead  to  the  living,  and  yet  not  be  testamentary 
or  subject  to  legacy  duty.  Brown  v.  Advoeate- 
Grn^ral,  1  Macq.  H.  L.  Cas.  79. 

A  person,  by  an  instniment,  attested  by  one 
witness,  covenanted  with  trustees,  that  his 
devisee,  or  heirs,  executors  or  administrators, 
should  after  his  death,  on  being  satisfied  that  all 
his  debts  were  paid,  convey  and  assign  to  them 
all  the  realty  and  personalty  to  wtich  he,  or 
any  one  in  trust  for  him,  should  at  the  time  of 
his  death  be  seised,  possessed  or  entitled  for  any 
beneficial  estate  or  interest,  or  which  he  should 
then  have  disposed  of  by  his  will.  By  the  same 
instrument  the  trustees  declared  that  they  would 
stand  possess^  of  the  property  to  pay  debts, 
and  convert  in  their  discretion,  and  transfer  the 
remainder  to  his  wife,  if  she  should  be  living, 
and  if  not,  to  his  next  of  kin  : — Held,  that  this 
instrument  was  a  valid  deed,  and  not  a  will. 
Patch  V.  Shore,  2  Drew.  &  S.  589  ;  32  L.  J.,  Ch. 
185  ;  9  Jur.,  N.  S.  63  ;  7  L.  T.  654. 


PromiMory  ITotM  inolosed  in  Letter.] 


— Among  the  papers  of  a  testator  were  found 


two  letters  sealed  and  directed  "  For  S.  G.,  my 
late  servant."  8.  G.  had  been  in  his  service  as 
housekeeper  for  some  years  before  bis  death|  but 
had  left  him  for  some  time  previously  to  that 
event.  These  letters  contained  promissory  notes 
for  large  stmis  of  money,  and  one  of  the  letters 
stated  that  the  testator  *^  inclosed  2002.  as  a 
mark  of  respect,"  and  the  other  letter  stated  that 
**the  inclosed  was  for  her  long  and  &ithfal 
services."  S.  G.  applied  to  the  executors  for 
payment  of  the  notes,  but  they  refused  to  pay  : 
— Held,  that  an  action  was  not  maintainable  by 
S.  G.  upon  the  notes,  which  were  in  effect  a 
legacy,  and  an  informal  one  in  not  being  duly 
attested  as  required  by  7  WiU.  4  &  1  Vict.  c.  26, 
s.  9,  and  therefore  void.  Gongh  v.  Findon  or 
Tindo^i,  7  Ex.  48  ;  21  L.  J.,  Ex.  58. 


Deed-poll  with  requisite  Formal! tiee.] — 


A  deed-poll  was  executed  with  the  formalities 
required  for  the  execution  of  wills : — Held,  that 
it  was  capable  of  being  admitted  to  probate* 
Rohson,  In  re,  Emley  v.  Davidson,  51  L.  J.,  Ch« 
337  ;  46  L.  T.  418 ;  30  W.  R.  257—0.  A.  See 
also  Morgan,  In  goods  of,  post,  coL  832« 


Izutrnment  made  in  Contemplation  of 


Karriage.] — In  1873,  a  father,  in  contemplatian 
of  the  marriage  of  his  son,  signed,  and  two  wit* 
nesses  attested,  a  written  instrument.  The  con* 
templated  marriage  having  been  solemnized, 
and  the  father  having  died  : — Held,  that  by  the 
solemnization  of  the  contemplated  marriage  the 
instrument  had  been  rendered  irrevocable.  Hal- 
pin,  In  goods  of,  8  Ir.  R.,  Eq.  567. 

W.,  in  anticipation  of  a  marriage  with  a  de* 
ceased  sister's  husband,  executed  a  deed,  whereby 
she  tran^fen'ecl  funds  to  trustees,  in  trust,  in  case 
she  died  in  the  lifetime  of  C,  her  intended  hus- 
band, for  such  persons  as  she  should  by  deed  or 
will  appoint.  A  marriage  was,  in  fact,  solemn- 
ized with  C,  which  was  of  course  invalid.  W« 
subsequently  executed  a  will,  which  contained  a 
clause,  "  Now  I  hereby  ratify  and  confirm  the 
settlement,  and  in  pursuance  and  exercise  of  the 
power  reserved  to  me,  and  of  all  other  ix>wer5 
enabling  me,  I  do  direct  and  appoint,"  W.  sur- 
vived C,  and  executed  no  other  testamentary 
paper  : — Held,  that  as  W.  intended  to  give  her 
property  in  a  certain  manner,  in  whatever  way 
her  authority  to  do  so  was  acquired,  and  as  she 
had  an  absolute  power  over  it,  the  will  was 
valid,  although  the  opportunity  for  exercising 
the  special  power  never  arose.  Southall  v.  Jones^ 
1  S.  &  T.  298  ;  27  L.  J.,  P.  112 ;  6  Jur.,  N.  S. 
369  ;  7  W.  R.  381. 

A.  in  1828  made  his  will  in  contemplation  of 
his  intended  marriage,  providing  for  his  intended 
wife  and  for  the  children  of  such  marriage^ 
and  making  his  intended  wife  executrix  : — Held^ 
that  the  marriage  which  ensued,  together  with 
the  birth  of  a  child,  operated  as  a  total  reyoca- 
tion  of  the  will.  Cadywold,  In  goods  of,\%,^  T. 
34  ;  27  L.  J.,  P.  26. 


Orders  on  Savingi  Bank.] — B.  having  been 


informed  that  he  could  not  recover  from  the  ill- 
ness under  which  he  laboured,  expressed  a  wish 
that  his  ydte  should  be  in  a  position  to  reoeiTOt 
at  his  death,  certain  sums  of  money  in  two 
savings  banks,  and  signed,  in  the  presence  of 
witnesses,  two  orders  on  a  savings  bank  to  pay 
to  his  wife,  at  any  time  she  might  apply  for  the 
same,  any  money  deposited.    B.  died  on  the  fol- 
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lowing  day.  The  court  granted  administration 
with  the  two  orders,  as  together  containing  the 
will  of  B.  annexed,  to  his  widow.  Marsden^  In 
goodt  of,  1  S.  &  T.  542  ;  6  Jur.,  N.  S.  405  ;  2 
L.  T.  87. 

A  deceased  executed,  in  the  presence  of  two 
witnesses,  a  paper  to  the  effect:  "I  wish  my 
sister  to  have  my  savings  bank  book  for  her  own 
use."  On  the  same  day  she  gave  her  sister  the 
book,  and  authorized  her  to  draw  out  all  the 
money  in  the  bank  ;  but,  from  some  informality, 
that  was  not  done  in  the  deceased's  lifetime  : — 
Held,  that  from  the  terms  of  the  paper  itself, 
and  from  the  declarations  of  the  deceased  at  the 
time  she  executed  it,  the  court  was  satisfied  that 
the  deceased  intended  it  should  operate  on  her 
death,  and  that  it  must  be  admitted  to  probate. 
Coelt  V.  Cooke,  1 L.  R.,  P.  241 ;  36  L.  J.,  P.  5  ;  15 
W.  R.  89,  296. 

Initmotions  to  make  Will.]— The  court 


granted  probate  as  of  the  last  will  and  testament 
of  a  deceased  person  of  a  testamentary  paper, 
drawn  up  in  the  form  of  instructions  for  a  will, 
which  had  been  duly  executed.  Fisher,  In  goodn 
of,  20  L.  T.  684. 

A  testator  desired  that  instructions  previously 
given  by  him  on  the  same  day  to  an  attorney's 
clerk,  should  be  carried  out.  The  instructions 
were  oral,  but  the  clerk  had  at  the  time  made 
short  notes  of  them  in  the  testator's  presence  : — 
Held,  that  the  notes  could  not  be  included  in 
the  probate.  Pascall,  In  goodt  of,  1  L.  R.,  P. 
e06  ;  38  L.  J.,  P.  3  :  19  L.  T.  366. 


Kemorandum  oaaceUing  Will.]— On  the 


Only  Appointing  Ezecntort.] — ^The  prin- 
ciple that  a  will  appointing  executors,  and  not 
disposing  of  any  personal  estate,  is  entitled  to 
probate,  will  be  applied  to  the  case  of  a  joint 
will  on  the  death  of  one  of  the  co-testators* 
Miskelly,  In  goods  of,  4  Ir.  R.,  Eq.  62. 

When  Disposing  of  Bealty  only.] — ^When 


death  of  H.  his  will  was  found  cancelled,  and 
beneath  the  signature  there  appeared  this  memo- 
randum, which  was  duly  executed :  "  This  my 
last  will  is  hereby  cancelled,  and  as  yet  I  have 
made  no  other."  The  court  admitted  the  memo- 
randum of  prool  Hicks,  In  goods  of,  1  L.  R., 
P.  683  ;  38  L.  J.,  P.  65 ;  21  L.  T.  300. 

An  instrument  which  disposes  of  no  property, 
but  simply  declares  an  intention  to  revoke  a 
previous  will,  is  not  a  will  or  a  codicil,  and 
is  therefore  not  entitled  to  probate.  Fraser,  In 
goods  of,  2  L.  R.,  P.  40  ;  39  L.  J.,  P.  20  ;  21  L.  T. 
680  ;  18  W.  R.  263. 


Appointment  to  Situation  after  Death  of 


Testator.] — W.  signed,  in  the  presence  of  two 
witnesses,  a  document  as  follows  : — "  To  A.  B., 
I  hereby  offer  you  the  situation  of  collector  and 
overseer  of  my  property,  at  a  salary  of  3/.  Zs, ; 
and  I  further  wish  that  A.  B.  shall  continue  in 
the  office,  with  the  same  salary,  after  my  de- 
cease, and  same  allowances  : " — Held,  not  testa- 
mentary. Thomcroft  v.  Lashnmr,  2  6.  &  T. 
479  ;  31  L.  J.,  P.  150  ;  8  Jur.,  N.  8.  595  ;  6  L.  T. 
476  ;  10  W.  R.  783. 

Initmment  relating  to  Bent  after  Death 


of  Lessor.] — An  agreement  for  a  seven  years' 
lease,  duly  executed  and  attested  by  two  wit- 
nesses, contained  a  provision  as  to  the  application 
of  the  rent  in  the  event  of  the  lessor's  death 
before  the  expiration  of  the  lease,  the  lessee 
being  beneficially  interested  in  such  application  : 
— Held,  that  as  no  part  of  the  agreement  was 
revocable,  and  as  it  came  into  operation  immedi- 
ately npon  its  execution,  it  was  not  entitled  to  pro- 
bate as  a  testamentary  paper.  Robinson,  In  goods 
of,  1  L.  B.,  P.  384  ;  36  L.  J.  P.  93  ;  17L.  T.  19. 


a  will  disposes  of  real  estate  only,  directions  in 
it  for  the  pa3rment  of  debts,  for  the  sale  of  a  por- 
tion of  the  estate  and  the  payment  of  legacies 
out  of  the  proceeds,  do  not  give  the  court  juris- 
diction to  grant  probate.  A  probate  of  such  a 
will  cannot  be  granted  to  suit  the  convenience 
of  the  parties  interested.  Bootle,  In  goods  of, 
3  L.  R.,  P.  177 ;  43  L.  J.,  P.  41  ;  31  L.  T.  273. 

A  will  limited  to  the  disposition  of  real  pro* 
perty  only  is  not  entitled  to  probate,  although  it 
contains  the  appointment  of  an  executor,  and 
the  real  estate  is  given  to  such  executor,  with 
directions  to  convert  the  same  into  personal 
estate.     Barden,  In  goods  of,  1  L.  R.,  P.  326. 

A  will  disposing  of  realty  only,  but  containing 
an  appointment  of  an  executor,  is  entitled  to 
probate  notwithstanding  the  renunciation  of  the 
executor.  Jordan,  In  goods  of,  1  L.  R.,  P.  555  ; 
37  L.  J.,  P.  22  ;  16  W.  R.  407. 

On  Probate  of  Second  Will  Benounoed.] — 

A  testator  left  two  wills,  disposing  of  his  pro« 
perty  in  different  ways.  The  second  will  was 
executed  the  day  before  his  death,  when  he  was 
supposed  to  be  of  unsound  mind.  The  universal^ 
legatee  appointed  by  it  renounced  probate,  but 
the  court  declined  to  grant  probate  of  the  first 
will  until  the  next  of  kin,  who  were  interested 
in  the  first  will  being  established,  had  been 
cited.     Thomas,  In  goods  of,  31  L.  T.  553. 

Of  Copy.] — The  copy  of  a  wiM  may  be  ad- 
mitted to  pi-obate  in  order  to  aid  the  completion 
of  the  title  of  a  testator's  representative  in  the 
Court  of  Chancery,  but  the  consent  of  those  per- 
sons, if  any,  who  may  be  interested  in  the  event 
of  an  intestacy  is  required  before  a  grant  of 
probate  can  be  made.  Fntichnap,In  goods  of, 
35  L.  T.  427. 

After  Supposed  Intestaoy.] — A  person  died  as 
was  suppos^  intestate,  and  letters  of  administra- 
tion were  granted  to  his  wife.  She  realized  as 
much  as  she  could  of  the  estate,  and  left  the 
country.  A  will  was  subsequently  discovered, 
and  a  citation  was  issued,  calling  on  her  to  bring 
in  the  letters  of  administration,  which  she  did 
not  obey.  The  court  admitted  the  will  to  pro- 
bate, notwithstanding  that  the  letters  had  not 
been  brought  in,  but  directed  the  fact  that  the 
administration  was  outstanding  to  be  recited 
on  the  probate.  Ingall  v.  Drayton,  21  L.  T. 
367. 

Clause  Inserted  Per  inouriam.] — Where  a 
clause  is  introduced  in  a  testamentary  paper 
per  incuriam,  and  the  deceased  executes  the 
paper,  not  having  given  any  instructions  for  and 
being  ignorant  of  the  existence  of  such  clause,  it 
forms  no  part  of  his  wiU,  and  probate  will  be 
granted  of  the  remainder  of  the  paper,  omitting 
such  clause.  Duane,  In  goods  of,  2  S.  A:  T. 
590  ;  31  L.  J.,  P.  173  ;  8  Jur.,  N.  8.  752  ;  6  L.  T. 
788. 

Xyideneo  to  shew  Testamentary  Charaetar.]-^ 
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Where  something  to  suggest  a  doubt  as  to 
whether  an  instrument  is  intended  to  be  testa- 
mentary appears  on  the  face  of  it,  extrinsic  evi- 
dence as  to  the  circumstanoes  of  its  execution  is 
admissible,  but  the  burden  of  proof  is  not  thereby 
thrown  upon  the  persons  propounding  the  instru- 
ment. Wkyte  V.  Pollock,  7.'App.  Cas.  400 ;  47 
L.  T.  356  ;  47  J.  P.  340— H.  L.  (Sc). 

Evidence  of  the  declarations  of  an  alleged 
testator  as  to  the  contents  of  a  will  not  forth- 
coming, made  after  its  execution,  is  not  admis- 
sible to  prove  the  contents.  Quick  v.  Quick,  3 
S.  &  T.  442 ;  33  L.  J.,  P.  146  ;  10  Jur.,  N.  S.  682 ; 
lOL.  T.  619;  12  W.  R.  1119. 

But  the  intention  of  a  testator,  that  a  duly- 
executed  paper  writing  should  operate  as  a  will, 
may  be  proved  by  parol  evidence.  JBnglUh,  In 
goods  of,  3  S.  &  T.  686  ;  34  L.  J.,  P.  5  ;  11  L.  T. 
612  ;  13  W.  B.  503. 

D.  duly  executed  a  will,  wherein  he  named 
three  persons  executors ;  he  subsequently  in- 
structed his  attorney  to  draw  out  a  codicil  to 
this  will,  for  the  sole  purpose  of  altering  two 
bequests  therein  ccmtained.  The  attorney,  in 
drawing  the  codicil,  intended  to  conclude  with  a 
paragraph,  **  and  in  all  other  respects  I  confirm 
my  will,  but  by  error  wrote  "  revoke  "  instead  of 
'*  confirm ;  "  and  in  this  state  the  codicil  was  exe- 
cuted : — Held,  that  there  was  not  sufficient  am- 
biguity on  the  face  of  the  codicil  to  authorize 
the  admission  of  evidence  as  to  his  Intention. 
Davy,  In  goods  of,  1  S.  &  T.  262  ;  5  Jur.,  N.  S. 
252. 

A  person  duly  executed  a  will  and  five  codi- 
cils. The  fourth  codicil  revoked  the  three  pre- 
ceding codicils,  and  the  fifth  confirmed  all : — 
Held,  that  there  was  sufficient  ambiguity  on  the 

Sapers  to  allow  of  the  introduction  of  parol  evi- 
ence ;  and  as  that  clearly  showed  that  in 
executing  the  fifth  codicil  the  intention  of  the 
testator  was  to  confirm  the  will  and  fourth  codi- 
cil only,  probate  was  granted  of  the  will,  and 
the  fourth  and  fifth  codicils  only.  Tliomson,  In 
goods  of  I  L.  R.,"P.  8  ;  13  L.  T.  608  ;  14  W.  R. 
316. 

The  fifth  codicil  was  wrongly  dated.  The 
court  declined  to  alter  the  date  on  the  face  of 
the  instrument,  but  directed  probate  to  issue  as 
having  been  executed  on  the  30th  August,  1865, 
the  correct  date.    Ih, 

A  testator  having  erased  a  clause  in  his  will 
after  the  execution,  asked  a  friend  to  make  a 
fresh  copy  of  it,  omitting  the  erased  clause.  The 
copy  was  made,  but  the  person  who  made  it  by 
mistake  omitted  several  other  clauses.  The  copy 
was  duly  executed,  and  the  omissions  were  not 
discovered  until  after  the  testator's  death,  both 
wills  having  remained  in  his  custody  up  to  that 
"^  time.  The  two  wills  were  not  inconsistent  with 
each  other,  and  the  latter  contained  no  express 
clause  of  revocation.  Probate  was  granted  of 
both  documents  upon  parol  evidence  of  the  cir- 
cumstances under  which  they  were  drawn  up 
and  executed  as  together  containing  the  de- 
ceased's last  will  and  testament.  JBirks  v.  Birks, 
4  S.  &  T.  23  ;  34  L.  J.,  P.  90  ;  13  L.  T.  193  ;  13 
W.  R.  638. 

A  testatrix  duly  executed  two  inconsistent 
wills  bearing  the  same  date,  and  written  on  dif- 
ferent sides  of  the  same  sheet  of  paper.  Evi- 
dence was  admitted  to  shew  that  the  deceased 
signed  one  of  them  only  as  her  will,  and  signed 
the  other  by  mistake.  The  court,  granted  pro- 
bate of  the  paper  signed  by  the  testatrix,  with  the 


intention  that  it  should  operate  as  her  will,  and 
not  of  the  other  paper.  Aosworthy,  In  goods  of, 
4  S.  &  T.  44 ;  34  L.  J.,  P.  145  ;  11  Jur.,  N.  S. 
570.    See  also  cases  ante,  col.  812. 

Fraud  or  Inadvertence — ^Rejection  of  Fart] — 
Where  a  portion  of  a  will  has  been  introduced 
through  fraud  or  perhaps  inadvertence,  it  may 
be  rejected  and  probate  granted  of  the  re- 
mainder if  the  two  are  severable.  But  where 
the  rejection  of  part  alters  the  sense  of  the 
remainder,  qunre,  whether  there  is  a  valid  will 
within  the  meaning  of  7  WilL  4  &  1  Vict.  c.  26, 
s.  9.  Rhodes  v.  Rhodes,  7  App.  Cas.  192 ;  51 
L.  J.,  P.  C.  53  ;  46  L.  T.  463  ;  30  W.  R.  709— 
P.O. 

Of  Will  Ezeeuted  by  Xuitoke.]— B.  and  C, 
sisters,  living  together,  having  agreed  to  make 
mutual  wills,  B.  prepared  the  instruments.  In 
both  wills  the  bequests  and  objects  of  the  sisters' 
testamentary  bounty  were  the  same,  with  this 
exception,  that  while  B.  gave  a  legacy  of  19Z.  Vis, 
to  a  particular  charity,  0.  gave  a  legacy  of  like 
amount  to  a  different  charity ;  and  in  both  wills 
the  same  executors  were  appointed.  On  the 
death  of  B.  it  was  found  that  each  sister  had  by 
mistake  executed  the  paper  prepared  for  the 
other.  The  court  was  moved  to  g^nt  probate 
of  the  instrument  executed  by  B.,  but  declined 
to  treat  it  as  her  will,  and  rejected  the  applica- 
tion for  probate.  Hvrnt,  In  goods  of,  3  L.  R.,  P. 
250 ;  44  L.  J.,  P.  43 ;  33  L.  T.  321 ;  23  W.  R, 
553.    See  also  Nosworthy,  In  goods  of,  supra. 

Duty  of  Solicitor  in  Brafting  Will— Legacy 
to  Solicitor*!  Wife— Evidence.]— B.,  a  solicitor, 
drew  the  will  of  R.,  his  father-in-law,  which 
bequeathed  a  share  of  residue,  amounting  to 
45,0002.,  to  B.'s  wife,  and  appointed  B.  sole 
executor.  The  will  contained  no  direction  that 
this  sum  should  be  for  the  separate  use  of  B.^ 
wife.  There  was  no  evidence  aa  to  what  had 
passed  between  B.  and  R.  at  the  time  of  the 
execution  of  the  will : — Held,  that,  in  the  ab- 
sence of  evidence,  the  court  could  not  assume 
such  a  dereliction  of  duty  on  B.*s  part  in  not 
informing  R.  of  the  effect  of  the  will,  as  to 
make  B.  a  trustee  for  his  wife.  BirehaU,  In  rr, 
Wilson  V.  Birohall,  44  L.  T.  243 ;  29  W.  R. 
461. 

Rednction  into  Poiflciiion.]— B.  after- 

wards  made  a  wiU  which  gave  the  bulk  of 
his  property  to  his  illegitimate  children,  and 
died,  leaving  his  wife  surviving.  .  At  R/s  death 
part  of  his  estate  consisted  of  a  sum  of  5,0001.^ 
outstanding  on  mortgage,  as  part  of  a  sum  of 
20,0002.,  the  residue  whereof  did  not  belong 
to  the  testator.  This  sum  was  still  standing  in 
the  same  investment  at  B.'s  death.  Another 
part  of  R.'s  estate,  at  his  death,  consisted  of 
15,0002.  London  and  North- Western  Railway 
stock  standing  in  B.'s  name.  B.  had  also  similar 
stock  of  his  own  standing  in  his  name.  He 
transferred  2,000/.  of  the  testator's  stock  to 
another  residuary  legatee,  and  retained  13,0002. 
as  part  of  his  wife's  share.  He  sold  part  of  the 
stock  standing  in  his  name  duiing  his  life,  bat 
at  his  death  12,0002.  thereof  was  still  standing 
in  his  name  : — Held,  that  he  had  possession  of 
his  wife's  stock  as  executor  only,  that  the  sales 
must  be  attributed  to  that  part  which  was  his 
own  property,  and  that  neither  the  5,0002.  on 
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mortgage,  nor  the  12,0002.  stock  had  ever  been 
redaced  into  possession.    lb, 

2.  FosEiON  Ain>  Colonial. 

^  Oenerally.] — As  personal  property,  wherever 

situate,  follows  the  person,  tne  court  will  grant 

probate  of  a  document,  though  it  purports  to 

deal  only  with  property  out  of  its  jurisdiction. 

Winter,  In  goods  of,  30  L.  J.,  P.  56. 

But  when  it  appears,  on  the  papers  before  the 
court,  that  the  only  property  of  which  a  person 
died  possessed  is  not  in  this  country,  the  court 
will  decline  to  grant  administration  of  the  goods 
of  the  deceased.  IHttoek,  In  goods  qf,  32  L.  J., 
P.  167  ;  9  Jur.,  N.  S.  311. 

A  will  disposing  only  of  property  in  a  foreign 
countiy  isnot  entitled  to  probate  in  this  country. 
Coode,  In  goods  of,  I  L.  £.,  P.  449  ;  36  L.  J.,  P. 
129 ;  16  L.  T.  746. 

Wills  separately  Dispoiing  of  English 

and  Colonial  Property,  j — ^A  testator  died  leav- 
ing two  wills — one  limited  to  property  in  Eng- 
land, the  other  to  property  in  Tasmania,  and  he 
appointed  different  executors  in  each.  The  court 
granted  probate  of  both  papers  as  together  con- 
stituting his  will,  to  the  executors  named  in  the 
English  will.  Harris,  In  goods  of,  2  L.  B.,  P. 
83 ;  39  L.  J.,  P.  48 ;  22  L.  T.  630 ;  18  W.  R. 
901. 

Three  duly-executed  testamentary  papers  bore 
the  same  date,  two  of  which  purported  to  dispose 
of  the  residue.  It  was  proved  that  the  first  was 
intended  to  apply  only  to  property  in  Canada, 
and  that  the  two  last  were  intended  to  apply 
only  to  property  in  England.  The  three  papers 
were  admitted  to  probate  as  together  containing 
the  testators  last  will  and  testament.  Nickalls, 
In  goods  of,  4  S.  &  T.  40 ;  34  L.  J.,  P.  103  ;  13 
W.  R.  1047. 

Where  a  testator  left  two  wills,  one  disposing 
of  his  property  in  Australia,  and  the  other  of  his 
property  in  England,  on  the  same  trusts,  the 
court  directed  an  affidavit  of  the  contents  of  the 
Australian  will  to  be  attached  to  the  probate. 
Cole,  In  goods  of,  20  L.  T.  894. 

British  Snbject— Domiciled  Abroad.  J — A  testa- 
tor, by  birth,  a  British  subject,  but  domiciled  in 
Spain  at  his  death,  executed  a  will  in  England, 
and  subsequently  several  codicils  valid  by  the  law 
of  Spain.  Lastly,  he  executed  a  paper  in  England 
which  confirmed  the  English  will  in  whatever  it 
did  not  clash  or  interfere  with  the  contents  of  the 
codicil,  which  was  to  be  considered  as  his  last 
and  deliberate  will: — Held,  that  the  Spanish 
codicils  were  not  revoked  by  the  last-mentioned 
paper,  but  as  forming  part  of  the  will  which  did 
not  clash  with  such  paper,  were  confirmed  by  it. 
JDe  la  Saussaye,  hi  goods  of,  3  L..R.,  P.  42  ;  42 
L.  J.,  P.  47  ;  28  L.  T.  368  ;  21  W.  R.  549. 

An  Englishwoman  was  married  to  a  French- 
man, and  resided  with-  him  in  France  until 
his  death.  Some  time  after  that  event  she 
gave  up  her  house  in  that  country,  and  pro- 
ceeded to  a  seaport,  where  she  embarked,  with 
her  children  and  effects,  on  board  an  English 
steamboat,  with  an  intention  of  permanently  re- 
siding in  England.  Before  the  vessel  left  the 
harbour  she  was  seized  with  illness,  and  was 
carried  on  shore,  and  died  there: — Held,  that  her 
domicil  was  French,  and  that  a  will  made  in  the 
English  form  could  not  be  admitted  to  probate. 


Raffenel,  In  goods  of,  3  S.  &  T.  49  ;  32  L.  J.,  P. 
203  ;  9  Jur.,  N.  S.  386  ;  8  L.  T.  211 ;  11  W.  R.  549. 
A.  throughout  his  life,  and  at  his  death,  was 
domiciled  in  Portugal,  where  he  died  a  bachelor, 
leaving  a  natural  son,  B.  B.  instituted  a  suit  of 
filiation  and  inheritance  in  the'Court  of  First  In- 
stance at  Faro,  and  obtained  a  decree,  by  which 
he  was  declared  entitled  to  the  movable  and  im- 
movable property  of  A.  This  decree  was  ulti- 
mately confirmed  by  the  Supreme  Court  at  Lis- 
bon:— Held,  that  as  A.  was  domiciled  in  Portugal, 
the  succession  to  his  personal  estate,  whether  ho 
died  testate  or  intestate,  must  be  determined  by 
the  law  of  that  country ;  and  that  as  the  proper 
courts  in  Portugal  had  already  decided  to  whom 
the  inheritance  belonged,  the  Probate  Court  was 
bound  by  that  decision.  Crispin  v.  Doglioni, 
3  S.  &  T.  96  ;  32  L.  J.,  P.  169  ;  9  Jur.,  N.  S.  663  ; 
8  L.  T,  518 ;  11  W.  R.  853.  Affirmed  in  Dom. 
Proc.,  nom.  Doglioni  v.  Crispin,  1  L.  R.,  H.  L. 
301 ;  35  L.  J.,  P.  129  ;  15  L.T.  44. 

ITaturalised.] — ^An  Italian  by  birth  obtained 
in  1852  letters  of  naturalization  as  a  British 
subject,  and  in  1871  he  executed  in  England 
his  will  according  to  the  laws  prescribe  by 
the  English  law.  The  letters  of  naturaliza- 
tion excepted  from  the  privileges  conferred  on 
the  testator  "any  rights  and  capacities  of  a 
natural-born  subject  out  of  and  beyond  the 
dominions  of  the  British  crown  and  the  limits 
thereof ; "  and  he  died,  in  1876,  domiciled  in 
Italy : — Held,  that  the  will  was  entitled  to 
probate  under  24  &  25  Vict,  c  114,  s.  2.  Oally,  In 
goods  of,  1  P.  D.  438  ;  45  L.  J.,  P.  107  ;  24  W.  R. 
1018. 

A  will  made  according  to  the  forms  of  English 
law  by  an  alien  who,  though  her  domicU  of 
origin  was  English,  was  domiciled  abroad  at  the 
time  of  making  her  will  and  of  her  death,  is  not 
entitled  to  probate  in  this  country.  In  deter- 
mining what  is  the  valid  will  of  an  alien,  the 
general  principles  of  law  prior  to  the  passing  of 
the  Naturalization  Act,  1870,  are  still  appliciu>le. 
Bloxam  v.  Ihvre,  8  P.  D.  101  ;  62  L.  J.,  P.  42  ; 
31  W,  R.  610  ;  47  J.  P.  377. 


Dying  Abroad.] — A  Frenchman  by  birth 


but  naturalized  in  England,  executed  at  Paris  a 
will  and  codicil  in  the  English  form  relating  to 
his  property  in  England  only,  and  a  holograph 
will,  signed  and  dated,  disposing  of  his  property 
in  France,  but  referring  directly  to  the  English 
will.  He  died  at  Paris  : — Held,  that  if  it  could 
be  shewn  that  the  will  and  codicil  in  the  English 
form  were  made  in  a  form  permitted  by  the  law 
of  France  in  the  case  of  British  subjects  resident 
in  France,  they  could  be  admitted  to  probate 
under  24  &  26  Vict.  c.  114,  s.  1,  as  valid  accord- 
ing to  the  law  of  the  place  where  made. 
Lacroix,  In  goods  of,  2  P.  D.  94;  46  L.  J.,  P.  40. 

When  a  British  subject  dies  abroad,  after  the 
passing  of  this  act,  leaving  a  will  executed  in 
England  in  accordance  with  the  law  of  England, 
upon  motion  for  probate  it  is  not  necessary  to 
consider  whether  he  had  or  had  not  acquired  a 
foreign  domicil.  Rippon,  In  goods  of,S  S.  &  T. 
177  ;  32  L.  J.,  P.  141  ;  9  L.  T.  117. 

A  testator  made  a  wQl  in  India,  and  added  a 
codicil  at  Florence.  They  were  not  witnessed, 
and  were  invalid  both  by  the  law  of  Engliuid 
and  Italy.  He  wrote  on  the  back  of  the  will, 
at  Grenoa,  a  second  codicil,  which  was  also  not 
witnessed,  but  which  was  well  executed,  though 
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not  valid,  according  to  the  law  of  Italy  .—Held, 
that  in  determining  the  question  whether  a  paper 
is  valid  as  a  teetamentaiy  instrument  under  24 
&  25  Vict.  c.  114,  8. 1,  the  court  can  have  regard 
to  the  law  of  one  countty  only  at  a  time.  It 
therefore  declined  to  regard  so  much  of  the 
Italian  law  as  held  the  second  codicil  well  exe- 
cuted, and  then,  recurring  to  the  English  law, 
to  apply  the  principle  of  confirmation,  and  re- 
fused probate  of  all  three  papers.  Pecliell  v. 
iniderUy,  1  L.  R.,  P.  673  ;  38  L.  J.,  P.  66  ;  20 
L.  T.  1014  ;  17  W.  R.  865. 

A.,  a  British-bom  subject,  left  England  many 
years  before  death,  redded  in  Paris  for  the  last 
fifteen  years  of  her  life,  and  died  there ;  assumed 
for  many  years  an  Italian  name,  and  described 
herself  and  was  described  in  legal  documents  as 
widow  of  an  Italian.  There  was  no  evidence  of 
the  fact  of  marriage  ;  and  the  statements  made 
by  the  deceased  in  respect  to  the  marriage  were 
contradictoiy.  She  had  real  property  in  India, 
the  bulk  of  her  personalty  in  England,  and  made 
her  wiU  in  the  English  form,  disposing  of  her 
property,  with  the  exception  of  four  small  lega- 
cies, amongst  English  persons : — Held,  that  by 
the  law  of  nations  the  deceased  was  domiciled 
in  France,  but  that,  as  she  had  not  been  natura- 
lized, nor  obtained  an  authorized  domicil  in  and 
as  required  by  the  law  of  France,  she  might  by 
the  French  law  make  a  will  in  the  English  form, 
and  that  such  will  was  entitled  to  probate  in  this 
country.  Bremer  v.  Fi'eeman,  1  Deane  Ecc.  Rep. 
192. 

A  testator  made  a  will  in  England,  appointing 
A.  and  B.  his  executors.  He  aftervi'-ards  made  a 
codicil  in  India,  in  which  he  desired  that  his 
a&irs  might  not  be  placed  in  the  hands  of  the 
administrator-general,  but  might  be  managed 
entirely  by  C.  and  D.,  whom  he  appointed  his 
executors  in  that  country  : — Held,  that  C.  and  D. 
were  not  entitled  to  probate  in  England.  Wal- 
lichj  In  goods  ofy  33  L.  J.,  P.  87. 

An  application  for  probate  of  a  testamentary 
instrument  executed  by  a  person  when  domiciled 
abroad  should  be  supported  by  evidence  that,  ac- 
cording to  the  law  of  the  domicil,  such  instru- 
ment is  a  good  will.  Stoddart^  In  goods  o/j  2 
«.  &  T.  356  ;  31  L.  J.,  P.  195. 

A  holograph  will,  confirmed  by  the  tribunals 
of  France,  in  which  country  a  testatrix  was 
legally  domiciled,  will  be  admitted  to  probate, 
but  the  directions  of  such  tribunals  will  be 
acted  upon  only  so  far  as  they  are  in  accordance 
with,  or  not  contrary  to,  the  practice  of  the 
court.  D'  Orleans  (Du^hesse^j  In  goods  of^  1  S. 
&  T.  253  ;  28  L.  J.,  P.  129  ;  5  Jur.,  N.  S.  104 ;  7 
W.  R.  269. 

Dutch  Kntnal  WillB.]— By  the  Roman-Dutch 
law,  the  mutual  will  of  a  husband  and  wife,  not- 
withstanding its  forms,  is  to  be  read  as  the  sepa- 
mte  will  of  each.  Denyssen  v.  Mostcrt,  4  L.  R., 
P.  C.  236 ;  41  L.  J.,  P.  C.  41  ;  20  W.  R.  1017  ; 
8  Moore,  P.  C.  C,  N.  8.  502. 

The  dispositions  of  each  spouse  are  to  be 
treated  as  applicable  to  his  or  her  half  of  the 
joint  property.    Ih. 

Each  is  at  liberty  to  revoke  his  or  her  part  of 
the  will  during  the  co-testator's  lifetime,  with  or 
without  communication  with  the  co-testator,  and 
after  the  co-testator's  death ;  but  when  a  spouse 
who  dies  first  has  bequeathed  any  benefit  in 
favour  of  the  survivor,  and  has  afterwards  limited 
the  disposal  of  the  property  in  general  after  the 


death  of  such  survivor,  then  such  survivor,  if  he 
or  she  accepts  such  benefits,  may  not  afterwards 
dispose  of  his  or  her  share  in  any  manner  at 
variance  with  the  will  of  the  deceased  spouse. 

Seotoh  Will.]— If  a  will  has  been  formally 
recognized  and  acted  upon  by  the  court  of  com- 
petent jurisdiction  in  the  country  of  the  testa- 
tor's domicil  at  the  time  of  his  death,  and  remains 
unquestioned  in  that  countnr,  the  court  of  pro- 
bate will  not  allow  the  validity  of  such  will  to 
be  litigated  here.  Miller  v.  James,  3  L.  R.,  P.  4 ; 
42  L.  J.,  P.  21 ;  27  L.  T.  862  ;  21  W.  R.  272. 

A  testator  executed  a  trust  disposition  and 
settlement,  valid  according  to  the  law  of  Scot- 
land, and  applicable  to  the  whole  heritable  and 
movable  estate  which  should  belong  to  him  at 
time  of  his  death.  He  subsequently  executed  a 
will,  by  which  he  disposed  of  all  his  real  and 
personal  estate,  whether  in  Scotland  or  in  Eng- 
land. By  the  law  of  Scotland,  the  English  will 
was  ineffectual  as  a  conveyance  of  the  Scotch 
heritage,  and  did  not  revoke  the  previous  settle- 
ment, and  the  two  documents  together  formed  the 
complete  testamentary  disposition  of  the  testator. 
His  domicil  was  English,  but  he  had  a  freehold 
estate  in  Scotland.  The  court  granted  probate 
of  the  will  and  trust  disposition  as  together  con- 
taining the  will  of  the  deceased.  Donaldson,  In 
goods  of,  3  L.  R.,  P.  45  ;  42  L.  J.,  P.  19  ;  28  L.  T, 
477  ;  21  W.  R.  549. 

A  domiciled  Scotchman  made  a  will,  and 
afterwards  married  in  Scotland.  He  subse- 
quently left  Scotland,  and  died  domiciled  in 
England  :— Held,  that,  under  the  above  statute, 
the  will  was  not  revoked  by  his  change  of 
domicil,  and  was  entitled  to  probate.  Beid,  In 
goods  of,  12  Jur.,  N.  S.  300  ;  13  L.  T.  680  ;  U 
W.  R.  316. 

B.  and  C,  domiciled  Scotch  people,  in  contem- 
plation of  their  marriage  entered  into  a  contract, 
or  a  settlement,  in  1823,  under  which  they  had 
certain  powers  of  appointment.  On  the  fly-sheet 
of  the  settlement  appeared  •  what  described  itself 
as  a  codicil  of  September,  1832,  signed  by  B.  and 
C,  and  attested  by  two  witnesses.  Below  this^ 
of  the  date  of  1st  January,  1857,  was  an  holo- 
graph of  Alexander  Stoddart,  and  signed  by 
him,  which  purported  to  be  testamentary.  In 
1855,  the  deceased  acquired  an  English  donucil^ 
which  he  retained  till  death.  The  court  refused 
to  grant  letters  of  administration  with  the  settle- 
ment, and  two  writings  annexed,  as  tc^ther 
containing  the  last  will  and  codicil  thereto  of 
the  decea^.  Stoddart,  In  goods  of,2  S,  &  T. 
356;  31  L.  J.,  P.  195. 

In  the  repositories  of  the  deceased,  who  left  no 
other  testamentary  instrument  was  found,  a  holo- 
graph writing,  signed  and  dated  and  complete  in 
its  testamentary  provisions  ;  butiheaded  "  Notes 
of  intended  settlement  by  "  the  deceased.  The 
proof  allowed  threw  no  light  on  the  intentions  of 
the  deceased: — Held,  affirming  the  decision  of 
the  court  below,  that  the  document  was  the  last 
will  and  settlement  of  the  deceased.  Whyte  v. 
Pollocit,  7  App.  Cas.  400 ;  47  L.  T.  366  ;  47  J.  P. 
340— H.  L.  (Sc.). 

Per  Lord  Watson  :  A  mere  ambiguity  occur- 
ring  in  the  descriptive  title  written  by  the  testa* 
tor  cannot  qualify  the  terms  or  destroy  the 
validity  of  the  document  which  it  professes  to 
describe,  when  the  legal  character  and  effect  of 
the  document  taken  by  itself  are  not  doubtf oU 
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Bnch  an  ambiguity  will  justify  inquiry ;  but 
should  the  parties  lead  no  proof,  or  should  the 
proof  adduced  by  them  b6  inconcluslTe,  the 
document  must  receive  effect  according  to  its 
tenor  and  substance.    Ih. 

Exeontor's   Affirmation   not    Oath.]  —  A.,  a 

native  of  and  domiciled  in  Germany,  made  and 
duly  executed  his  last  will  and  testainent,  with 
ten  codicils  thereto,  according  to  German  law, 
and  thereof  appointed  B.,  his  nephew,  executor. 
The  will  was  proved  in  the  Court  of  Gera,  in 
Germany.  It  was  requisite  that  probate  of  it 
should  also  be  obtained  in  this  court,  and  the 
necessary  papers  for  the  purpose,  with  due  in- 
fltructions,  were  forwarded  to  B.,  the  executor, 
in  Germany.  The  papers  were  returned  by  B., 
accompanied  by  an  affirmation  which  was  made 
by  him  before  the  British  vice-consul  at  Breslau, 
but  it  contained  no  statement  that  he  had  a 
conscientious  objection  to  the  taking  of  an  oath, 
«o  as  to  bring  him  within  the  exception  created 
by  the  Common  Law  Procedure  Act,  1854,  s.  20. 
The  court  held  that  the  affirmation  was  defec- 
tive, and  refused  to  receive  the  papers.  Henry 
LXIX,  of  Mcuag'KostritZf  In  goods  of  49  L.  J., 
P.  67  ;  41  L.  T.  803  ;  28  W.  R.  398. 

Affidavit,  fto,  of  Ezocntion.] — ^A  will  made  in 
Queensland,  and  attested  by  witnesses  resident 
there,  was  proved  and  lodged  in  the  Supreme 
Court  of  New  South  Wales  at  Sydney.  The 
executor  having  applied  for  probate  in  Ireland, 
upon  the  evidence  of  one  of  the  attesting  wit- 
nesses of  its  due  execution  (to  whom  a  copy  only 
of  the  will  had  been  exhibited),  and  upon  an 
affidavit  of  a  solicitor  and  officer  of  the  court  at 
Sydney  that  they  had  inspected  the  will  there, 
and  had  set  out  a  true  copy  of  it  in  the  affidavit, 
and  proving  the  handwriting  of  the  signatures 
of  the  testator  and  attesting  witnesses,  thero 
being  no  suspicious  ciroumstances  attached  to 
the  will : — Held,  that  probate  should  be  granted, 
it  being  assumed,  in  the  absence  of  evidence  to 
the  contrary,  that  Queensland  was  outside  the 
jurisdiction  of 'the  courts  of  New  South  Wales. 
Wilson  V.  Collum,  9  L.  R.,  Ir.  150— C.  A. 

Execnted  Abroad — Aooording  to  what  Law.] 
— A  will  executed  in  a  foreign  country  by  a 
foreign  subject  in  accordance  with  the  require- 
mento  of  English  law  is  not  entitled  to  probate 
in  this  country.  Bicseck,  In  goods  of  6  P.  D. 
211 ;  61  L.  J.,  P.  9  ;  30  W.  R.  140  ;  46  J.  P.  104. 

Before  7  Will.  4  &  1  Vict.  c.  26,  a  will  must  be 
-executed  according  to  the  law  of  the  country 
where  the  testator  was  domiciled  at  the  time  of 
his  death.  WlUcker  v.  Hume,  7  H.  L.  Cas.  124  ; 
28  L.  J.,  Ch.  124  ;  4  Jur.,  N.  S.  933. 

The  grant  of  probate  not  appealed  against, 
-conclusively  established  that  it  was  so  executed. 
lb. 

When  an  executor  is  cited  by  next  of  kin  to 
prove  a  will,  and  has  appeared,  he  cannot  try 
the  question  of  the  domicil  of  the  testator  before 
propounding  the  will.  Hatoarden  v.  Dunlop,  2 
S.  &  T.  160  ;  4  L.  T.  339. 

Where  a  declaration  propounding  a  will 
'depends  on  due  execution  according  to  the  law  of 
a  testator's  domicil,  it  must  contain  a  distinct 
averment  that  it  was  duly  executed  according  to 
the  law  of  the  domicil.  An  averment  that  the 
will  was  admitted  to  probate  by  a  competent 
court  of  the  domicil  is  insufficient.  Isherwood  v. 


CUethain,  2  S.  &  T.  607  ;  31  L.  J.,  P.  99 ;  7 
L.  T.  250. 

Form  of  0rant  of  Foreign  Will.] — R.,  domi- 
ciled in  Mexico,  made  a  will  according  to  the  law 
of  Mexico.  The  proper  court  there  decreed  pro- 
bate of  a  Spanish  translation  and  not  of  the 
original : — ^Held,  that  the  grant  in  this  country 
must  be  made  upon  tJiie  production  of  an  English 
translation  of  the  Spanish  copy,  and  not  of  the 
certified  copy  of  the  original.  Rnle^  In  goods  of 
4  P.  D.  76  ;  47  L.  J.,  P.  32. 

P.,  domiciled  in  Brazil,  made  a  will  according 
to  the  law  of  that  country.  The  will  was 
written  in  Portuguese,  and  probate  granted  of 
such  will  as  written  in  that  language.  The 
court  refused  to  grant  probate  of  an  English 
translation  of  the  will  made  in  Brazil,  and  certi- 
fied in  that  country  by  the  British  consul. 
The  only  document  on  which  it  can  act  is  the 
document  which  was  before  the  foreign  court, 
and  which  must  be  re-translated  after  it  has 
been  brought  into  the  registry  here.  Rvie^  In 
goods  of  (stqtra),  distinguished.  Petty y  In  goods 
of  41  L.  T.  529. 

3.  Bt  Mabried  Woman. 
Testamentary  Capaoity.] — Seejinte,  col.  803, 

Generally.]— The  24th  and  27th  sections  of 
the  Wills  Act  (7  Will.  4  &  1  Vict.  c.  26)  apply 
to  the  wills  of  married  women  in  the  same 
manner  as  to  those  of  other  persons.  Nohle  v. 
Phelps  or  WUlock,  2  L.  R.,  P.  276  ;  40  L.  J.,  P. 
60 ;  25  L.  T.  65  ;  19  W.  R.  1116. 

Granting  Probate  withont  prejndioing  Qnei- 
tioni  as  to  Property.] — A  woman,  when  under 
coverture,  executed  a  will  in  which,  having  dis- 
posed of  property  to  which  she  was  entitled  for 
her  separate  use,  she  bequeathed  the  residue  of 
the  real  and  personal  estate  which  she  should 
possess  or  have  power  to  dispose  of  at  the  time 
of  her  death  to  her  niece.  She  survived  her 
husband,  who  left  to  her  considerable  personal 
property,  but  she  did  not  re-execute  her  v^riU : — 
Held,  that  although  the  court  may  be  of  opinion 
that  the  langu£^  of  the  will  of  a  woman  made 
diiring  coverture,  taking  it  to  speak  and  take 
effect  at  the  time  of  her  death,  is  sufficiently 
large  to  include  the  whole  property,  it  will  not 
grant  a  general  probate,  but  limit  it  in  such  a 
way  as  to  leave  the  whole  question  as  to  the 
property  affected  by  such  will  open  to  a  court  of 
equity,  without  concluding  or  prejudicing  the 
rights  of  any  party.    Id, 

By  a  marriage  settlement,  power  was  reserved 
to  the  wife  to  appoint  all  her  settled  property 
either  by  deed,  revocable  'or  irrevocable,  or  by 
will.  She  executed  a  will  giving  a  life  interest 
in  all  the  property  to  her  husband  ;  but  she 
afterwards  executed  a  deed  irrevocably  appoint- 
ing all  the  property  to  her  husband,  subject  to 
her  own  life  interest.  The  court  granted  probate 
of  the  will,  leaving  the  effect  of  the  deed  to  be 
determined  by  the  court  of  construction.  Par- 
kinson  v.  Townsend,  44  L.  J.,  P.  32  ;  33  L.  T. 
232  ;  23  W.  R.  636.     See  next  case, 

Of  what  Property  Consists.] — When  the 

will  of  a  married  woman  is  tendered  for  probate 
on  the  ground  that  she  had  separate  property,  and 
the  probate  is  contested,  if  the  coart  is  satisfied 
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that  there  is  separate  property,  it  has  power  to 
f]^Tant  probate  of  all  such  property  as  the  testa- 
trix had  power  to  dispose  of  without  deciding 
what  that  property  is.  But  it  is  generally  the  duty 
of  the  court,  so  far  as  the  evidence  and  pleadings 
enable  it  to  do  so,  to  decide  judicially  of  what 
such  property  consists.  Tharp^  In  good*  off 
Tharp  v.  McDonald^  3  P.  D.  76  ;  38  L.  T.  867  ; 
27  W;R.770— C.  A. 

D«Mrted  by  Husband.] — ^A  woman  was  de- 
serted by  her  husband  in  1843.  She  subsequently 
acquired  property  by  her  own  industry.  In  1861 
she  made  a  will,  disposing  of  her  property,  but 
did  not  obtain  a  protection  order  until  1858. 
The  order,  however,  stated  that  it  was  "  to  pro- 
tect all  earnings  and  property  acquired  smee 
22nd  of  July,  1843,  the  commencement  of  the 
desertion :" — Held,  that  the  will  was  entitled  to 
probate.  Elliott,  In  goods  of,  2  L.  R.,  P.  247  ; 
40  L.  J.,  P.  76  ;  25  L.  T.  203  ;  19  W.  R.  1072. 

Two  HfV^  under  diflbrent  Covertures.] — A 
feme  covert  made  two  wills  during  different 
covertures,  the  one  in  1848  under  one  power,  and 
the  otiber  in  1857  under  another  power.  The 
latter  will  contained  a  general  revocatory  clause, 
but  did  not  refer  to  the  previous  will  or  to  the 
power  under  which  it  was  made: — Held,  that 
the  will  of  1848  was  entitled  to  probate.  Joy 9, 
In  goods  of  i  B.  &  T,  2U, 

Ezeentors  Named— Exeention  of  Will  of  Sealty 
under  Power.] — In  the  case  of  a  married  woman 
executing  a  will  under  a  power,  the  appointment 
of  executors  is  not  sufficient  to  entitle  the  instru- 
ment to  probate,  if  it  disposes  only  of  real  estate. 
Tomlinson,  In  goodt  of  6  P.  D.  209  ;  50  L.  J.,  P. 
74  ;  46  L.  T.  484  ;  30  W.  R.  61  ;  46  J.  P.  73. 

Arrears  of  Sent— Personalty.]— A  married 
woman  having  a  power  of  appointment  over  real 
property  executea  the  power  in  favour  of  herself. 
She  afterwards  made  her  will,  by  which  she 
directed  (amongst  other  things)  that  a  portion 
of  the  property  should  be  sold  to  pay  legacies, 
and  to  erect  a  memorial  window.  She  also 
appointed  an  executor.  There  were  arrears  of 
rent  due  at  the  time  of  her  death  and  subse- 
quently : — Held,  that  as  she  possessed  the  pro- 
perty as  separate  estate,  and  had  appointed  an 
executor  and  directed  him  to  pay  the  legacies, 
Ace,  and  as  the  arrears  of  rent  were  part  of  her 
personal  estate,  the  will  was  entitled  to  probate. 
Brownrigg  v.  Pike,  7  P.  D.  61  ;  51  L.  J.,  P.  29 ; 
46  L.  T.  821  ;  30  W.  R.  567  ;  46  J.  P.  360. 

Where  Will  oannot  be  Found.]- When  a  wife 
has  executed  a  will  during  coverture  with  the 
consent  of  her  husband,  and  the  will  is  not  forth- 
coming at  her  death,  and  no  copy  can  be  found, 
the  court  will  make  a  grant  of  probate  of  the 
draft  of  the  will  limited  until  the  original  will, 
or  an  authentic  copy  of  the  will,  is  brought 
into  the  registry,  and  limited  also  to  all  such 
personal  estate  and  effects  as  she  had  power  and 
a  right  to  dispose  of,  and  has  in  and  by  the 
draft  appointed  and  disposed  of.  Trippletony 
In  goods  of  36  L.  T.  909. 

Deed  of  Hon-€ommunity  of  Property— Colonial 

Law.] — A  married  woman  and  her  husband  had 
their  domicil  at  the  Cape  of  Good  Hope,  and,  in 
accordance  with  the  laws  of  that  colony,  pre- 


viously to  their  marriage,  they  executed  a  deed 
of  non-community  of  property,  and  such  deed 
was  duly  registered.  The  court  granted  adminis- 
tration to  the  brother  and  next  of  kin  of  the 
wife,  to  the  exclusion  and  without  the  citation 
of  the  husband.  Prohart,  In  goods  of  36  L.  J.^ 
P.  71 ;  16  L.  T.  298  ;  15  W.  R.  798. 

Ifnder  Power  of  Appointment.] — By  a  mar- 
riage settlement,  property  was  vested  in  trus- 
tees, as  to  a  portion  for  A.,  if  she  snrviyed 
her  then  intended  husband  ;  and  in  case  she  died 
in  his  lifetime,  for  such  person  or  persons,  and 
for  such  intents  and  purposes  as  we.  notwith- 
standing her  coverture,  should  by  will  appoint. 
In  the  Ufetime  of  her  husband,  and  in  express 
exercise  of  the  power  given  to  her,  as  of  every 
other  power  enabling  her  in  that  behalf,  she 
duly  executed  a  will.  She  survived  her  husband, 
and  died  without  republishing  it : — Held,  that 
the  court  could  not,  on  motion,  make  a  general 
grant  of  probate  of  such  a  will.  WoUasten,  In 
goods  of  32  L,  J.,  P.  171 ;  9  Jur.,  N.  S.  727  ;  12 
W.  R.  18. 

A  married  woman  who  clearly  had  power 
under  a  settlement  to  dispose  of  some  jrart  of 
her  property,  executed  a  will  purporting  to  dis- 

Sose  of  the  whole  of  it.  The  court,  without 
eciding  whether  or  not  it  was  a  valid  disposi- 
tion of  the  whole  of  the  property,  made  a  grant 
of  probate,  limited  to  such  property  as  she  had 
power  to  dispose  of.  De  Pradel,  In  goods  of,  1 
L.  R.,  P.  454  ;  37  L.  J.,  P.  2  ;  17  L.  T.  220. 

A  feme  covert,  having  made  her  will  under  a 
power  during  coverture,  survived  her  husband, 
and  subsequently  died  a  widow  without  having- 
republished  it : — The  court  granted  a  general 
administration,  with  the  will  annex^  to  her 
executor,  on  the  consent  of  all  the  next  dt  kin 
except  one  who  was  resident  in  New  Zealand, 
but  required  the  administrator  to  give  justifying* 
securi^.     Thorild,  In  goods  of  16  L.  T.  853. 

A.  died,  leaving  a  wiU,  whereby  he  appointed 
his  wife  sole  executrix  and  universal  legatee. 
She  proved  his  will,  and  afterwards  marri^  B., 
and  during  her  coverture  made  a  will  in  exeea- 
tion  of  a  power  vested  in  her,  and  appointed  B. 
sole  executor.  Upon  her  death,  B.  took  limited 
probate  of  her  will,  and  also  administration  of 
the  rest  of  her  effects : — Held,  that  B.,  as  repre- 
senting the  whole  of  his  wife's  personal  estate, 
was  entitled  to  administration  of  the  unadmini- 
stered  effects  of  A.  Martin,  In  goods  o/;  3  S.  & 
T.  1  ;  .32  L.  J.,  P.  6  ;  8  Jur.,  N.  S.  1134  ;  7  L.  T. 
766  ;  11  W.  R.  191. 

Where  a  married  woman  in  execution  of  a 
power  devises  real  estate  only,  and  names  execu- 
tors **  of  this  my  will,"  she,  if  she  survives  her 
husband,  without  altering,  revoking,  or  republish- 
ing such  will,  is  intestate  as  regards  any  pro- 
perty not  specifically  mentioned  therein,  and 
such  executors  taking  nothing  jure  representa- 
tionis.  Parkin,  In  goods  of  1  S.  &  T.  465 ;  29 
L.  J.,  P.  47  ;  5  Jur.,  N.  S.  1366. 


When  Bight  to  Appoint   DoubtftaL] — 


When  the  court  is  satisfied  that  a  bon&  nde 
question  as  to  the  existence  of  a  power  enabling 
a  married  woman  to  make  a  will  is  intended  to 
or  may  be  raised,  it  will  grant  a  limited  probate 
of  such  will,  in  order  to  enable  the  question  aa 
to  the  existence  of  the  power  to  be  determined 
by  the  Court  of  Chancery.  Paglar  v.  Tongue,  I 
L.  R.,  P.  158. 
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Xore  than  One  'WUl.'i^Seejfo^t,  col.  832. 


Subsequent  Will  not  reeiting  Power.] — 

A  married  woman  executed  a  vnlL  in  parsuance 
of  a  power  therein  recited,  leaving  all  the  pro- 
perty comprised  in  the  power  to  her  son.  By  a 
later  will  containing  no  recital  of  a  power  and 
no  words  of  a  revocation,  she  left  all  her  pro- 
perty to  her  son.  She  was  possessed  of  property 
other  than  that  appointed  by  the  first  will,  on 
which  the  second  will  could  operate.  Both  the 
willi  were  included  in  the  probate,  as  together 
containing  her  last  will.  Fenwickj  In  good$  of^ 
1  L.  R..  P.  319  ;  3G  L.  J.,  P.  54  ;  16  L.  T.  124. 


Subsequent  Will  as  to    Property  not 


included  in  Power.] — A  married  woman,  by 
virtue  of  powers  given  to  her,  which  were 
particularly  set  out,  executed  a  will  in  which 
she  appointed  three  persons  executors.  She 
afterwards,  by  a  second  testamentaiy  paper,  dis- 
ix)sed  of  other  property  which  had  been  id^t  to 
her  for  her  separate  use.  In  this  she  nominated 
one  of  the  above  persons  sole  executor.  Probate 
was  granted  of  both  papers,  as  together  contain- 
ing her  will,  to  the  three  executors  named  in 
the  paper  of  earlier  date.  Morgan,  In  goods  of, 
1  L.  R.,  P.  323  ;  36  L.  J.,  P.  64  ;  16  L.  T.  181. 

Beotoh  Bomieil— ^Will  made  in  English 

form,  but  not  Talid  by  Scotch  Law.] — ^A  married 
woman,  domiciled  in  Scotland,  made  a  will 
under  a  power  in  the  English  form,  but  not 
valid  by  the  law  of  Scotland  : — Held,  that  it 
was  entitled  to  probate.  JEfallyhtrtont  In  goods 
of,  1  L.  R.,  P.  90  ;  35  L.  J.,  P.  122  ;  12  Jur., 
N.  S.  416  ;  14  L.  T.  136. 

Ifnder  Protection  Orders.] — ^A  wife,  having 
been  deserted  by  her  husband,  obtained  a  pro- 
tection order  by  reason  of  his  desertion.  On  her 
death,  in  the  life  of  her  husband,  intestate,  the 
court  decreed  letters  of  administration,  limited 
to  such  personal  property  as  she  had  acquired  or 
become  possessed  of  since  the  desertion,  without 
specifying  of  what  that  property  consisted,  to  be 
granted  to  one  of  her  next  of  kin.  Womian,  In 
goods  of,  1  S.  &  T.  513  ;  29  L.  J.,  P.  164  ;  5  Jur., 
N.  S.  687. 

A  married  woman  obtained  a  protection  order 
for  her  property  on  the  12th  of  April,  1861 ;  she 
made  a  will  on  the  19  th,  and  died  on  the  24th. 
The  order  was  not  entered  with  the  regristrar  of 
the  county  court  till  the  24th,  being  more  than 
ten  days  after  it  was  obtained  : — Held,  that  the 
requirement  of  the  20  &  21  Vict.  c.  85,  s.  21,  as 
to  the  entry  of  the  order  with  the  registrar  was 
directory  and  not  imperative,  and,  on  affidavits 
from  the  executors  that  they  were  ignorant  of 
the  husband's  place  of  abode,  probate  was 
granted,  limited  to  the  property  acquired  since 
the  date  of  desertion,  ilaraday,  In  goods  of,  2 
S.  ft  T.  369  ;  31  L.  J.,  P.  7 ;  7  Jur.,  N.  S.  262. 

In  order  to  obtain  administration  of  the 
effects  of  a  married  woman  who  died  intestate, 
after  obtaining  a  protection  order  from  the 
court  of  divorce,  it  is  not  necessary  that  the 
husband  should  be  cited.  Brighton,  In  goods 
of^  34  L.  J.,  P.  56. 

HVL^  of  Convict.] — A  wife  of  a  convicted 
felon  is  a  feme  sole  as  to  her  testamentary 
capacity,  and  a  will  made  by  her  whilst  her  hus- 
baiid  is  undergoing  his  sentence  is  entitled  to 


probate.  Coward,  In  goods  of,  4  S.  &  T.  46  ; 
34  L.  J.,  P.  120  ;  11  Jur.,  N.  S.  569 ;  13  L.  T. 
210. 

4.  Deaf  and  Dumb  Pebsoks. 

Where  a  testator,  who  was  deaf  and  dumb, 
made  his  will  by  communicating  his  testamen- 
tary instructions  to  an  acquaintance  by  signs 
and  motions,  who  prepared  a  will  in  conformity 
with  such  instructions,  which  was  afterwards 
duly  executed  by  the  testator,  the  court  required 
an  affidavit  from  the  drawer  of  the  will,  stating 
the  nature  of  the  signs  and  motions  by  which 
the  instructions  were  communicated  to  him,  and 
ultimately  refused  to  grant  probate  on  motion. 
Otoston,  Injoods  of,  2  S.  &  T.  461  ;  31  L.  J.,  P. 
177  ;  6  L.  T.  368  ;  10  W.  R.  410. 

And  where  probate  was  sought  of  the  will  of 
a  testator  who  was  deaf,  dumb,  and  illiterate, 
the  court  required  evidence  on  affidavit  of  the 
signs  by  which  the  testator  had  signified  that  he 
understood  and  approved  of  the  provisions  of 
the  will,  before  making  the  grant.  Oeale,  In 
goods  of,  3  S.  &  T.  430 ;  33  L.  J.,  P.  125  ;  12 
W.  R.  1027. 

5.  Pebsons  Dying  Abboad. 
iSee  ante,  col.  823.) 

6.  SOLDIEBS  AND  SAILOBS. 

In  the  Case  of  Soldiers.] — Probate  of  a  will 
made  by  a  soldier  in  actual  service,  signed  but 
not  attested,  will  not  be  granted  unless  the  sig- 
nature is  proved  to  be  in  his  handwriting  by  the 
affidavits  of  two  disinterested  persons.  Neville, 
In  goods  of,  4  S.  &  T.  218  ;  28  L.  J.,  P.  52. 

It  is  not  sufficient  that  the  affidavits  state  that 
the  whole  paper-writing  is  in  the  handwriting 
of  the  deceased,  but  they  should  in  terms  state 
that  the  signature  is  in  his  handwriting.    Ih, 

The  form  for  an  affidavit  of  handwriting  given 
in  the  rules  should  be  strictly  followed.    jS. 

The  rule  of  court,  which  directs  that  the  regis- 
trars are  not  to  allow  probate  of  the  will,  or  ad- 
ministration with  the  will  annexed,  of  any  ob- 
viously illiterate  person  to  issue,  unless  they 
have  previously  satisfied  themselves  that  the  will 
was  read  over  to  the  deceased  before  the  execu- 
tion, or  that  the  deceased  had  at  such  time  know- 
ledge of  its  contents,  applies  to  a  will  made  by  a 
soldier  in  actual  militiuy  service  and  executed 
by  mark.  Hackett,  In  goods  of,^  S.  &  T.  220  ; 
28  L.  J.,  P.  42. 

Advertisements.] — The  court  refused  to  dis- 
pense with  the  usual  advertisement  in  news- 
papers before  presuming  the  death  of  a  sailor 
who  had  been  last  heard  of  in  1859,  as  then 
about  to  sail  from  New  Zealand  to  China  in  a 
barque  now  believed  to  have  been  lost.  Atkin- 
son, In  goods  of,  7  Ir.  R.,  Eq.  219. 

Bailors.] — ^A  general  grant  of  administration 
of  the  effects  of  a  seaman  in  the  navy,  who  died 
a  badielor,  bastard  and  intestate,  having  wages 
or  prize  money  due  to  him,  will  not  be  granted 
to  the  solicitor  of  the  Treasury  for  the  use  of  the 
crown,  unless  the  proyisions  of  the  11  Geo.  4  & 
1  Will.  4,  c.  20,  8.  56,  have  been  complied  with, 
those  provisions,  although  they  do  not  in  any 
terms  affect. the  crown,  being  binding  on  the 
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court.  Berafi,  In  goods  o/j  1  L.  R.,  P.  1  ;  35 
L.  J.,  P.  25  ;  11  Jur.,  N.  S.  982  ;  13  L.  T.  608  ; 
14  W.  R.  147.     See  also  caxes  ante,  col.  802. 

7.  Felo  DE  se. 

A  party,  after  having  executed  her  will,  com- 
mitted suicide  by  taking  poison,  and  a  coroner's 
jury  returned  a  verdict  of  felo  de  se  : — Held, 
that  the  will  was  entitled  to  probate.  Bailey ^ 
Jn  goods  n/,  2  8.  &  T.  156  ;  31  L.  J..  P.  178  ;  7 
Jur.,  N.  S.  712. 


8.  Where  thebe  are  ^Several  Instruments. 
a.  Probate  Qranted  to  more  than  one  Will. 

Ho  Ezeeutort  appointed  in  Lator  one.] — A 

testator  left  two  testamentary  papers,  in  the 
earlier  of  which  was  an  appointment  of  execu- 
tors. In  the  later  one  he  disposed  of  his  whole 
property  in  a  manner  at  variance  with  the  dis- 
positions made  in  the  earlier  paper,  but  no 
executors  were  appointed,  nor  was  the  previous 
appointment  revoxed.  The  court  included  both 
papers  in  the  probate.  Lewis,  In  goods  of,  25 
L  T.  510  ;  19  W.  R.  1038. 

A  person  left  two  testamentary  papers,  and 
the  bequests  of  the  second  were  inconsistent 
with  those  of  the  first.  The  second  paper,  how- 
ever, did  not  appoint  any  executors,  and  did  not 
revoke  the  appointment  contained  in  the  first. 
The  court  granted  pi-obatc  of  both  papers  as 
together  constituting  his  will.  Griffiths,  In 
goods  of,  2  L.  R.,  P.  457  ;  26  L.  T.  780  ;  20  W.  R. 
425. 

A  testator,  by  a  will  fully  disposing  of  his 
property,  bequeathed  various  legacies,  appointed 
executors,  and  named  a  residuaiy  legatee  ;  and 
afterwards  made  another  will,  beginning  "  This 
is  my  last  will,"  repeating  some  of  the  legacies 
in  the  same  words,  altering  others,  and  making 
additional  ones,  but  naming  no  executor  or  re- 
siduary l^^tee : — Held,  that  the  two  documents 
were  to  be  taken  together  as  his  last  will  and 
testament.    Leslie  v.  Leslie,  6  Ir.  R.,  Eq.  332. 

Identity  of  Testamentary  Papert.]~A  testa- 
trix left  a  will  revoking  pi-evious  wills,  and  in 
which,  after  reciting  that  by  two  deeds  of  certain 
dates  made  in  exercise  of  a  power  under  her 
marriage  settlement  she  had  settled  certain  pro- 
perties in  a  certain  way,  she  confirmed  the  deeds. 
No  such  deeds  existed,  but  two  testamentary 
papers  similar  in  dates  and  substance  were  found. 
The  court  held,  that  the  proof  of  identity  was 
sufficient,  and  incorporate!  the  two  papers  in 
the  probate.  Hastings,  In  goods  of,  26  L.  T. 
715  ;  20  W.  R.  616. 

One  English  and  One  Colonial.]  —  Where 
a  testator  left  two  wills,  one  disposing  of  his 
property  in  Australia,  and  the  other  of  his  pro- 
perty in  England,  on  the  same  trusts,  the  court 
held  that  it  was  unnecessary  to  incorporate  the 
Australian  will  with  the  English  will,  but  di- 
rected an  affidavit  of  its  contents  to  be  attached 
to  the  probate.      Cole,  In  goods  of,  20  L.  T.  758. 

A  testator  died  leaving  two  wills,  one  limited 
to  property  in  England,  the  other  to  property 
in  Tasmania,  and  he  appointed  different  exe- 
cutors in  each.  The  court  granted  probate  of 
both  papers  to  the  executors  named  in  the 
English  will.    Harris^  In  goods  of,  2  L.  R.,  P. 


83  ;  39  L.  J.,  P.  48 ;  22  L.  T.  630  ;  18  W.  R. 
901. 

Three  duly  executed  wills  bore  the  same  date, 
two  of  which  purported  to  dispose  of  the  residue. 
It  was  proved  tnat  the  first  was  intended  to 
apply  only  to  property  in  Canada,  and  that  the 
two  last  were  intended  to  apply  only  to  property 
in  England.    The  three  papers  were  admitted  to 

E rebate.    McJtalls,  In  goods  of,  4  8.  &  T.  40 ;  34 
..  J.,  P.  103  ;  13  W.  R.  1047. 

In  Form  of  Deeds.] — A  person  executed  on 
the  same  day  three  indentures,  described  as 
deeds  of  gift,  by  which  he  assigned  to  trustees 
all  his  property  for  the  benefit  of  his  three  chil- 
dren : — Held,  that,  as  it  appeared  from  the  con- 
tents of  such  documents  that  thev  were  to  take 
effect  only  on  the  death  of  the  deceased,  they 
ought  to  be  admitted  to  probate  as  together 
containing  the  will  of  the  deceased.  Morgan, 
In  goods  of,  1  L.  R.,  P.  214 ;  36  L.  J.,  P.  98 ; 
15  L.  T.  894  ;  14  W.  R.  1022 ;  S.  P.,  Rohson,  In 
re,  Emley  v.  Davidson,  ante,  col.  816. 

Ifnder  Power  of  Appointment] — G.,  a  widow, 
by  a  will  dated  25th  February,  1862,  bequeathed 
certain  specified  property,  over  which  she  had  a 
power  of  appointment  under  her  marriage  sel^e- 
ment,  between  her  four  sons,  R.,  L.,  W.  and  G., 
and  made  R.  sole  executor.  By  another  testa- 
mentary paper,  dated  28th  October,  1862,  she 
left  all  the  property  of  which  she  might  die 
possessed  between  her  three  sons,  L.,  W.  and  6., 
and  appointed  W.  sole  executor : — Held,  that 
both  papers  ought  to  be  included  in  the  probate. 
Graham,  In  goods  of  8  S.  &  T.  69  ;  32  L.  J.,  P. 
113;8L.  T.  610;  11  W.  R.  638. 

A  married  woman  having  a  power  to  appcnnt 
by  will  under  her  marriage  settlement,  executed 
on  the  same  day  two  instruments,  the  first  pur- 
porting to  be  a  deed  of  gift  to  her  sister  of  all 
her  property  ;  the  second,  after  reciting  the  con- 
tents of  the  first,  expressing  a  wish  that  her 
sister  should  pay  certain  bequests  out  of  the  pro- 
perty. These  two  papers  were  handed  by  the 
deceased  after  their  execution,  inclosed  in  an 
envelope,  to  the  sister,  in  whose  custody  they 
remained  till  her  death.  It  was  shewn  that  the 
deceased  had  afterwards  spoken  of  these  papers 
as  constituting  her  will,  and  that  the  property 
referred  to  in  them  had  remained  under  her  con- 
trol up  to  her  death  : — Held,  that  the  papers 
were  testamentary,  and  entitled  to  be  proved. 
Webb,  In  goods  of,  3  S.  &  T.  482 ;  33  L.  J.,  P. 
182  ;  10  Jur.,  N.  S.  709  ;  11  L.  T.  277. 

Ho  Revocation  Clause  in  Latef  Will.] — A 
mother  executed  a  will,  in  which,  after  disposing 
in  legacies  of  a  small  part  of  her  property,  she 
left  the  rest  to  her  daughter  absolutely,  and  she 
appointed  her  executrix.  Bhe  subsequently  exe- 
cuted another  instrument,  which  purported  to 
be  her  last  will  and  testament,  but  had  no  revo- 
catory clause.  By  this  she  gave  the  whole  of 
her  property  to  her  daughter  for  life,  and  made 
her  whole  and  sole  executrix.  On  the  death,  of 
the  daughter  she  gave  legacies  to  a  larger  amount 
than  in  the  first  will,  but  did  not  dispose  of  the 
residue  : — Held,  that  the  two  instruments  ought 
to  be  admitted  to  probate  as  together  oontaiiun$r 
the  will  of  the  deceased.  Petchell,  Ingood^  of^ 
3  L.  R.,  P.  153  ;  43  L.  J.,  P.  22  ;  30  L.  T.  74  ;  22 
W.  R.  353. 

Administration  with  Will  Annexed  m  to  one 
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lUvoked— Granted  ai  to  Both.]— A  married  lady, 
the  absolute  owner  of  property  and  the  donee  of 
a  power  to  appoint  a  trust  fund  to  the  children 
of  her  marriage,  appointed  the  fund,  by  a  will  of 
the  11th  of  January,  1864,  in  favour  of  five  of 
the  children,  among  them  R.  H.*  B.,  and  made 
her  husband  residuary  legatee  and  executor.  On 
the  24th  of  December,  1873,  she  made  another 
will  disposing  of  her  o^p  property,  not  referring 
to  her  power,  and  appointmg  R.  H.  B.  residuary 
legatee.  She  died  in  1879,  and  administration 
with  the  will  annexed  was  granted  to  R.  H.  B. 
by  a  district  registry  without  referring  to  the 
will  of  1864  ;  the  husband  died  in  1880  without 
having  proved  the  will  of  1864,  but  having  ap- 
pointed R.  H.  B.  executor,  who  obtained  probate. 
The  court  on  the  application  of  R.  H.  B.  revoked 
the  administration  with  the  will  of  1863,  and 
granted  him  administration  with  both  wlUs 
annexed.    Bland^  In  goods  of,  9  L.  R.,  Ir.  53, 

Similar  except  ai  to  Datei.]— A  testator  exe- 
cuted two  testamentary  papers  of  different  dates, 
but  otherwise  exactly  similar.  Each  purported 
to  dispose  of  all  his  property,  and  contained 
charitable  bequests  affecting  land.  The  testator 
lived  for  more  than  three  months  after  the  exe- 
cution of  the  first  paper,  but  died  within  three 
months  of  the  execution  of  the  second : — Held, 
that  the  papers  together  constituted  one  will, 
and  should  be  admitted  to  probate.  O^Leary  y. 
DougUna,  1  Ir.  L.  R.  45, 

Letter  revoking  prior  Will,  but  not  diiposing 
of  Besidne.] — The  instructions  for  a  will  were 
reduced  to  writing,  and  the  testator  duly  exe- 
cuted the  paper  pending  the  preparation  of  the 
more  forxnal  instrument.  In  this  paper  the 
residue  was  disposed  of.  On  the  following  day 
the  testator  executed  a  second  and  more  formal 
wilL  It  did  not  dispose  of  the  general  residue, 
and  it  expressly  revoked  all  former  wills.  In 
both  papers  the  same  executors  were  appointed. 
All  parties  consenting,  and  the  papers  not  being 
entirely  inconsistent  with  one  another,  the  court 
granted  probate  of  both  documents  as  together 
constituting  the  will  of  the  deceased.  BobiiMon  v. 
Clarke  J  2  P.  D.  269  ;  47  L.  J.,  P.  17  ;  39  L.  T.  43. 

Several  Papers  ooniiitent  with  each  other.] 
— ^When  several  testamentary  papers  are  found 
after  a  death,  each  consistent  in  all  important 
respects  with  the  others,  the  whole  will  be  taken 
to  form  one  will,  and  wiU  be  admitted  to  probate 
as  such  even  where  one  or  more  maybe  irregular 
in  form  and  imperfect  in  attestation,  Rotton, 
In  goods  of,  35  L.  T.  518. 

Seoond  giving  Additional  Iiegaeies.]--A  testa- 
trix duly  executed  a  holograph  will.  Four  years 
afterwards  she  signed  her  name  to  a  paper 
directing  certain  additional  legacies  to  be  given. 
This  paper  was  annexed  to  the  original  will  by 
a  pin,  and  her  signature  was  attested  by  two 
witnesses  who  placed  their  own  signatures  on 
the  back  of  the  will : — ^Held,  that  the  second 
document  was  duly  executed  and  attested,  and 
probate  was  granted  of  the  will  as  altered. 
Braddock,  In  goods  of  1  P.  D.  433  ;  45  L.  J.,  P. 
96  ;  24  W.  R.  1017. 

b.  Probate  Oranted  to  one  only. 
Diilbrent  BetidQary  Legatee*— No  Bevocation 

VOL.  VII. 


Clause.] — A  party  duly  executed  two  testamen- 
tary instruments,  of  different  dates,  appointing 
the  same  persons  executors,  but  nominating 
different  residnaiy  legatees.  The  later  instru* 
ment,  though  it  did  not  in  terms  revoke  the 
former,  was  alone  admitted  to  probate,  as  his  last 
will.    Pepper  v.  Pepper^  5  Ir.  R.,  Eq.  85. 


Words  "Last  Will."— The  words  "last 

will,"  contained  in  a  testamentary  instrument, 
are  not,  of  themselves,  sufficient  to  constitute  it 
the  last  will  of  the  testator,    Ih, 

Internal  Evidenoe  as  to  whieh  last  exeented,] 
Two  letters,  lettered  A  and  D,  of  even  date, 
similar  in  substance,  but  differing  in  language 
(will  D  being  on  the  face  of  it  an  amended  copy 
of  will  A).  In  the  absence  of  extraneous  evi- 
dence to  determine  which  was  last  executed,  the 
court  acted  on  the  internal  evidence  afforded  by 
the  wills  themselves,  and  granted  probate  of  will 
D  alone.  Stephens,  In  goods  of  22  L.  T.  727  ; 
18  W,  R.  628. 

When  Second  does  not  refer  to  Pirit.] — A  tes* 
tator,  having  executed  a  will,  completely  dis« 
posing  of  his  own  property,  and  also  of  other 
property  over  which  he  had  a  disposing  power, 
subsequently,  and  after  some  changes  had  taken 
place  in  the  investment  of  the  property,  and 
having  the  former  will  before  him,  executed  a 
later  will  complete  in  form,  having  no  word  of 
a  codicillary  character,  and  no  reference  to  the 
former — ^by  which  he  fully  disposed  of  his  own 
property,  but  not  of  that  over  which  he  had  the 
power,  although  on  comparing  the  two  together 
it  was  plain  that  he  intended  to  dispose  of  both ; 
the  effect  of  admitting  the  former  will  to  pro- 
bate would  be  the  retention,  contrary  to  the 
intention  of  the  testator,  of  a  certain  appoint- 
ment : — Held,  that  the  latter  will  alone  snould 
be  admitted  to  probate.  8hiel  v,  O'Brien,  7  Ir. 
R.,  Eq.  64. 

Where  Second  could  not  be  found.] — A  testator 
made  a  will  in  1831.  A  few  years  before  his 
death  in  1863,  he  produced  to  two  acquaintances 
a  paper  dated  4th  June,  1847,  which  he  alleged 
to  be  hift  will,  and  got  one  of  them  to  make  a 
copy  of  it.  This  paper  was  in  substance  the 
same  as  the  will  of  1831.  It  had  his  name  and 
the  names  of  two  attesting  witnesses  at  the 
bottom  of  it,  but  neither  of  the  persons  to  whom 
it  was  shewn  could  speak  to  any  of  the  signa- 
tures. The  copy  which  he  signed  in  their  pre- 
sence was  forthcoming,  but  uie  original  docu- 
ment could  not  be  found.  The  court  held  that 
there  was  no  evidence  of  its  existence  as  a  will, 
and  granted  probate  of  the  will  of  1831.  Gray, 
In  goods  of  39  L.  J.,  P.  42 ;  22  L.  T.  489  ;  18 
W.  B.  900. 

C.  made  a  will  on  the  30th  April,  1857,  in 
which  he  devised  to  H.  a  freehold  nouse  for  life, 
and  the  residue  of  his  real  and  personal  estate  to 
C,  making  H.  and  C.  executors.  In  September, 
1857,  he  made  a  codicil  "  to  my  last  will  of  30Ui 
April,  1857,"  by  which  he  left  H.  2001.  in  addi- 
tion to  the  devise  in  the  will,  and  left  other  spe> 
cific  money  legacies.  On  13th  February,  1868, 
he  made  another  codicil  referring  to  his  will  of 
1857,  and  bequeathed  a  leasehold  house  and  the 
furniture  therein  to  H.,  and  otherwise  confirmed 
his  will.  On  3rd  June,  1858,  he  made  a  will 
identical  yrith.  that  of  1857,  except  the  substitu* 
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tion  of  F.  for  C. ;  at  the  same  time  he  re- 
executed  the  codicil  of  September,  1857,  which 
then  purported  to  be  a  codicil  "  to  my  last  will, 
dated  3rd  June,  1858."  On  C/s  death,  in  March, 
1862,  the  will  of  April,  1867,  and  the  two  codi- 
cils, were  found  in  an  enyelope  sealed  and  in- 
<lorsed  by  C,  "  Sealed  13th  June,  1860— P.  F. 
M-C."  The  will  of  1858  was  not  forthcoming, 
though  it  had  been  in  the  testator's  possession. 
There  was  evidence  tending  to  shew  that  before 
the  beginning  of  1860  the  deceased  intended  to 
exclude  F.  and  reinstate  C,  and  that  he  had 
destroyed  the  will  of  1868.  In  June,  1860,  the 
dec«ised  wrote  a  letter  to  H.,  confirming  what 
he  had  already  done  by  will  for  her,  which  letter 
was  signed  by  him  and  attested.  The  court 
^rranted  probate  of  the  last  will  of  C,  as  con- 
tained in  the  letter  and  the  papers  found  in  the 
sealed  envelope.  APOabe,  In  goods  fl/,2S.k.  T. 
474  ;  31  L.  J.,  P.  190  ;  6  L.  T.  474  ;  10  W.  R. 
848. 

c.  Codicils  and  Wlllji. 


lUference  to  prior  Will  by  Xiftake.] — ^A.  exe- 
cuted a  will  on  February  13th,  1864,  and  another 
on  June  24th,  1865,  revoking  all  former  wills. 
He  afterwards  executed  a  codicil  which  pur- 
ported to  be  a  codicil  to  his  will  dated  February 
13th,  1864,  and  after  devising  some  property, 
conformed  his  will.  The  solicitor  who  prepared 
the  codicil  had  inserted  the  date  of  the  first  will 
under  the  supposition  that  it  was  the  last  wilL 
There  was  nothing  in  the  codicil  which  shewed 
an  intention  to  revive  the  first  will : — Held,  that 
the  second  will  and  codicil  were  entitled  to  pro- 
late. Anderson,  In  goods  of^  39  L.  J.,  P.  65  ;  22 
L.  T.  308. 

A  testator  executed  a  will  in  1877,  in  which 
he  directed  the  residue  of  his  real  and  personal 
property  to  be  sold  and  divided  between  his  six 
children,  to  each  of  whom  he  had  made  certain 
devises  and  bequests.  In  1878  he  executed 
another  will,  in  which  he  directed  all  his  pro- 
perty real  and  personal  to  be  realized  and  divided 
among  his  six  children,  directing  further  that 
certain  arrears  of  accrued  rent  should  be  de- 
ducted from  the  shares  of  two  of  them.  In  the 
year  1880  his  solicitor  prepared  a  codicil  by  his 
direction  which  should,  if  rightly  drawn  as 
applying  to  the  latter  will,  have  deprived  those 
two  of  his  children  of  all  participation  in  this 
property.  The  solicitor,  by  an  error,  drew  the 
codicil  as  applicable  to  the  will  of  1877,  making 
in  it  no  mention  of  the  will  of  1878 : — Held,  that 
to  render  the  testamentary  papers  intelligible, 
they  must  all  be  included  in  the  probate.  Sted- 
ham  J  In  goods  of,  or  Dyke^  In  goods  of,  6  P.  D. 
205  ;  50  L.  J.,  P.  75  ;  45  L.  T.  192 ;  29  W.  R. 
743  ;  45  J.  P..  784  ;  46  J.  P.  40. 

Kiitake — Inconaiitent  Attestation  danse.] — 
In  an  attestation  clause  of  a  third  codicil,  it  was 
stated  by  mistake  that  the  first  codicil  was  can- 
celled : — Held,  that  an  attestation  clause  forms 
no  part  of  a  codicil,  and  that  therefore  the  first 
codicil  must  be  admitted  to  probate.  Atkinson, 
In  goods  of,  8  P.  D.  165 ;  62  L.  J.,  P.  80 ;  31 
W.  R.  660  ;  47  J.  P.  440. 

Seyoaation  of  Will— Seyival  by  Codioil.]— 

The  testator  made  a  will  on  the  13th  of  March, 
1876,  and  a  second  will  on  the  29th  of  April, 
1876,  by  which  he  revoked  the  former  will,  and 
made  some  changes  in  the  disposition  of  his 


property,  and  a  codicil,  dated  the  9th  of  June, 
1880,  commencing  thus,  *'  I  make  and  publish 
this  codicil  to  my  will,  dated  13th  March,  1876. 
I  cancel  the  gift  of  4007.  willed  to  my  aon,  W.  J., 
having  paid  him  that  amount  since  I  made  said 
will : " — Held,  that  the  codicil  revived  the  first 
will,  and  that  the  three  documents  should  be 
admitted  to  probate.  £dge,  In  goods  of,  9  L.  B., 
Ir.  516.  • 

Codieil  not  nroking  Uat  "^1^11  aa  intendad.] — 
A  testatrix  being  desirous  to  revive  a  will  and 
codicil  which  had  been  revoked  by  a  will  of 
later  date,  sent  them  to  her  solicitor,  in  order 
that  he  might  prepare  a  new  will  for  that  pur- 
pose. To  save  time  he  directed  his  clerk  simply 
to  re-copy  them,  which  the  clerk  did,  including 
the  reference  by  date  of  the  codicil  to  the  first 
will.  In  this  state  the  will  and  codicil  were 
executed  on  the  same  day : — Held,  that  as  there 
was  no  distinct  intention  expressed  in  the  oodidl 
to  revoke  the  last  will,  the  probate  should  be 
granted  of  it,  together  with  the  codicil.  Ince, 
In  goods  of,  2  P,  D.  Ill  ;  46  L.  J.,  P.  30;  36 
L.  T.  519  ;  26  W.  R.  396. 

Xiftake  in  Date  of  Will.]— A  testatrix  left  a 
will,  dated  3rd  June,  1868,  and  three  codicils. 
The  second  codicil  referred  to  a  will  dated  April, 
1870.  No  such  will  could  be  found,  and  the 
only  evidence  of  its  existence  was  an  entry  in 
the  bill  book  of  her  solicitor.  The  court  held 
that  there  had  been  a  mistake  in  the  date,  and 
granted  probate  of  the  codicil,  as  being  a  codicil 
to  the  will  of  1868.  Dent,  In  goods  <f,  31  L.  T. 
552 ;  23  W.  R.  417. 

Klareeltal  la  Codlell— IneoBLfiateBt  Diiposi- 
tiexLi — ^Effeet  given  to  Later  Dispoaltlen.] — The 

mere  misrecital  of  a  will  by  a  codicil  is  in- 
operative, and  will  not  modify  the  dispositions 
of  the  will ;  but  an  erroneous  recital  of  a  will, 
coupled  with  or  followed  by  a  dear  indication 
of  the  testator^s  intention  to  make  some  modified 
or  different  disposition,  inconsistent  with  the 
dispositions  of  the  will,  is  operative  to  modi^  or 
alter  the  earlier  gifts.  Margitson,  In  n*,  Mag^ 
gard  v.  Haggard,  48  L.  T.  172  ;  31  W.  R.  257— 
C.  A.    Affirming  46  L.  T.  807  ;  30  W.  R.  920. 

A  testator  by  his  will  gave  to  his  daughter  (in 
events  which  happened)  an  estate  tail  in  his  real 
property,  and  an  absolute  estate  iu  his  personal 
property.  By  a  codicil,  after  redting  that  hia 
daughter  would  take  an  estate  for  life  in  his  pro- 
perty, with  remainder  to  her  issue,  he  directed 
that  the  life  estate  should  be  for  her  separate 
use,  that  she  should  have  a  power  of  appointing 
a  life  estate  to  any  husband  who  should  survive 
her,  and  that  if  she  should  have  more  than  one 
son,  and  her  eldest  son  should  inherit  property 
from  other  sources  of  a  certain  vidue,  then  her 
second  son  should  succeed  to  the  property  given 
by  the  will,  with  certain  gifts  over : — Held,  that 
the  estates  given  by  the  will  were  modified  by 
the  codicil,  and  that  the  daughter  was  entitled 
to  a  life  estate  only  in  the  real  and  perscmal 
property  of  the  testator,  with  remainder  by  im- 
plication to  her  eldest  son  absolutdy,  subject  to 
the  appointment  by  her  of  a  life  estate  in  favour 
of  a  husband,  and  to  a  shifting  use  in  favour  of 
a  second  son.    lb. 

Three  Codleilf  on  Three  Separate  Papers — 
One   only  Signed.] — A  testatrix  wrote    three 
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separate  lists  of  legacies  on  three  separat<3  sheets 
of  paper,  the  first  of  which  was  headed  "  Codicil 
to  the  will  of  S.  P.,"  and  signed  all  three  sheets 
in  the  presence  of  the  witnesses,  but  they  attested 
her  signature  to  the  first  sheet  only.  Therc 
being  nothing  in  the  contents  of  the  three  papers 
to  connect  them  with  each  other,  and  the  first 
which  was  attested  being  complete  in  itself,  the 
court  refused  to  grant  probate  to  the  two  which 
were  unattested.  Pearse^  In  goods  of,  1  L.  R., 
P.  382  ;  36  L.  J.,  P.  117  ;  16  L.  T.  863. 

MiideaeTiptilon  of  Codioil.] — ^A  testator  died 
leaying  a  will  revoking  all  former  wills.  He 
subsequently  executed  a  codicil,  which  by  mis- 
take he  described  as  a  oodicil  to  a  previous  will : 
the  court  admitted  the  codicil  to  probate.  Law, 
In  goods  of,  21  L.  T.  399. 

Codidl  SeToking  other  Codieilfl.] — ^At  the  foot 
of  a  deed  to  which  a  woman  was  a  party,  but 
which  disposed  of  no  property  after  her  death, 
the  following  document,  duly  executed  as  a  wiU, 
was  written  : — "  I  do  add  unto  my  will  this 
codicil,  hereby  revoking  any  other  codicil  or 
codicils  heretofore  made  by  me.  I  constitute 
and  appoint  my  son  A.  G."  (a  trustee  under  the 
<leed)  "  my  sole  and  only  trustee  and  adminis- 
trator under  my  will."  When  she  executed  this 
document,  she  said,  pointing  to  the  deed,  '*  This 
is  my  will : " — Held,  first,  that  the  deed,  as  it 
was  not  of  a  testamentary  nature,  was  not  en- 
titled to  probate.  Hubhard,  In  goods  of,  1  L.  B., 
P.  53  ;  35  L.  J.,  P.  27. 

Held,  secondly,  that  as  there  was  no  will  A.  G. 
was  not  executor.    Ih, 

Held,  thirdly,  that  as  the  codicil,  though  it 
disposed  of  no  property,  revoked  other  codicils, 
administration  with  it  annexed  should  be  granted 
to  the  next  of  kin.    Ih. 

D.  executed  a  will  containing  certain  bequests, 
and  subsequently  a  codicil  purporting  to  be  a 
codicil  to  that  will,  the  provisions  of  which  were 
in  no  way  dependent  upon  those  of  the  will,  and 
in  all  other  respects  he  confirmed  the  will.  After- 
wards, being  offended  at  persons  benefited  by  the 
will,  he  cancelled  it  animo  revocandi.  The  court 
refused  to  g^nt  admuustration  with  the  codicil 
annexed  upon  motion  whereby  the  parties  in- 
terested in  case  of  intestacy  had  not  been  cited. 
Duttan,  In  goods  of  3  S.  &  T.  66  ;  32  L.  J.,  P. 
137  ;  8  L.  T.  609  ;  11  W.  R.  1063. 

Identifleation  of  Codicil.] — A  testator  duly 
executed  a  will  and  five  codicils.  The  first  exe- 
cuted codicil,  dated  the  25th  of  March,  1848, 
commenced, — '^This  the  second  codicil  to  the 
win  of  A. ; "  and  ended,  ^*  In  all  other  respects 
1  confirm  my  said  will,  save  only  so  far  as  the 
same  is  unrevoked  by  my  first  codicil  thereto, 
and  I  do  hereby  confirm  the  said  codicil."  It 
did  not  appear  that  the  testator  had  executed 
any  codicil  to  his  will  prior  to  this  one,  described 
AS  the  second  codicil  to  his  will ;  but  his  solicitor, 
after  the  date  of  the  will,  and  before  the  date  of 
this  codicil,  forwarded  to  him  for  his  perused,  a 
draft  codicdl,  which,  when  he  prepared  this 
codicil,  he  erroneously  concluded  had  been  exe- 
cuted, and  therefore  described  it  as  a  second 
codidl  The  draft  codicil  was,  after  the  tes- 
tator^s  death,  found  tied  up  in  a  parcel  contain- 
ing the  will  and  five  executed  codicils  : — Held, 
that  the  draft  codicil  was  not  sufficiently  identi- 
fied, as  the  paper  intended  to  be  xs^teiTcd  to -by 


the  deceased  in  his  first-executed  codicil,  and 
could  not  be  admitted  to  probate.  Allnutt,  In 
goods  of  3  S.  &  T.  167  ;  33  L.  J.,  P.  86  ;  9  Jur., 
'N.  S.  581. 

SoTocation  of  Will  — SoTokes  Codicil.]— 
T.  M.  B.  having  executed  a  codicil  at  the  foot  of 
his  will,  cut  off  his  signature  to  the  wUl.  Upon 
proof  that  he  thereby  intended  to-  revoke  the 
codicil  the  court  held  that  the  codicil  was  also 
revoked.  Bleckley,  In  goods  of,  8  P.  D.  169 : 
52  L.  J.,  P.  102  ;  31  W.  B.  171  ;  47  J.  P.  663. 


By  Codidl.] — K.,  by  his  will  dated  in 


1862,  after  reciting  that  he  had  two  children, 
namely,  his  son  F.  and  his  daughter  M.,  and 
that  under  a  codicil  of  his  father  he  had  power, 
by  deed  or  will  to  appoint  to  his  children,  in 
such  proportions  as  he  might  think  fit,  the 
principal  share  wherein  he  took  a  life  inte- 
rest in  the  residuary  estate  of  his  father, 
in  exercise  of  such  power  directed  and  ap- 
pointed that  such  share  should,  from  and  after 
his  decease,  go  and  belong  absolutely  to  his 
daughter  M.,  but  in  case  she  should  die  in  his 
lifetime,  then  to  his  son  F.  The  testator's 
daughter  was  married  to  B.  By  a  settlement 
dat^  in  1866,  and  made  upon  her  marriage,  it 
was  declared  that  K.,  in  consideration  of  the 
marriage,  a^^ointed  his  daughter  to  receive  the 
property  over  which  be  had  a  power  of  appoint- 
ment, only  reserving  to  himself  the  faculty  of 
disposing  in  favour  of  his  wife  of  the  reversion 
of  10,000  francs  during  her  life.  K.,  by  a  codicil 
to  his  will,  dated  in  1871,  and  made  in  France, 
where  he  was  then  residing,  stated  as  follows : 
"  When  I*  married  my  daughter  ....  I  ex- 
pressed the  desire  of  leaving  to  my  w^if e  .... 
a  small  revenue  at  my  death  ....  but  not 
having  it  in  my  power  to  do  so,  my  daughter 
and  her  husband  ....  proposed  to  me  as  fol- 
lows :  that  if  I  would  consent  to  leave  to  them 
the  whole  of  the  sum  of  my  share  of  the  residue 
of  my  Cither's  estate  ....  which  1  have  power 
to  dispose  of  in  favour  of  my  children,  that  they 
would  take  the  engagement  at  my  death  to  have 
placed  in  my  said  wife's  name,  for  her  life,  the 
sum  of  10,000  francs  ....  and  at  my  wife'b 
death  the  said  sum  to  return  to  my  said  daughter 
....  In  the  case  that  my  said  daughter  and 
....  her  husband  should  respect  my  memory 
and  their  signature,  then  it  is  my  will  and  desire 
that  my  daughter  and  her  husband  should  and 
may  have  the  whole  of  the  sum  of  my  aforesaid 
share."  This  codicil  was  written  and  signed  by 
the  testator,  but  was  unattested.  It  was,  how- 
ever, admitted  to  probate  under  24  &  26  Vict, 
c.  114  : — Held,  that  the  appointment  under  the 
settlement  and  codicil  were  invalid,  as  being 
respectively  frauds  upon  the  power ;  that  neither 
the  settlement  nor  the  codi<ul  operated  so  as  to 
revoke  the  will  of  1862 ;  but  that  the  bargain 
which  had  been  made  had,  in  equity,  the  effect  of 
preventing  the  appointee  from  taking  under  the 
appointment  in  the  will,  and  consequently  the 
fund  must  go  as  in  default  of  appointment. 
Kirwan's  Trusts,  In  re,  52  L.  J.,  Ch.  952 :  49 
L.  T.  292. 

Codidl—Appointment  of  Additional  Exwxutor.  1 
— ^A  testator  appointed  his  wife,  his  brother,  and 
two  sisters  executors  by  his  will,  and  his  wife  and 
a  fresh  executor  joint  executors  by  a  codicil. 
All  executors,  with  the  exception  of  the  wife  and 
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one  sister  of  the  testator,  renounced.  The  wife 
took  out  probate  and  died  while  the  estate  was 
being  administered.  Upon  an  application  alter- 
natively to  grant  probate  to  the  sister  who  had 
not  renounced,  or  to  allow  the  joint  executor 
appointed  by  the  codicil  to  retract  his  renuncia- 
tion and  prove  : — ^Held,  that  the  appointment  of 
executors  by  the  codicil  did  not  revoke  that  of 
those  under  the  will,  and  that  the  executrix 
appointed  by  the  will  who  had  not  renounced 
was  entitled  now  to  prove,  but  the  executor  who 
had  been  appointed  by  the  codicil  and  had  re- 
nounced could  not  be  allowed  to  withdraw  the 
renunciation  and  prove.  Blmsley,  In  goods  ofj 
48  L.  T.  126. 

Codicil  to  SoToked  Will.]~When  a  will  and  a 
codicil  have  been  in  existence,  and  the  will  has 
been  revoked,  the  court  will  not  grant  probate 
of  the  codicil  unless  it  is  satisfied  that  the  tes- 
tator intended  it  to  operate  separately  from  the 
will.  Greifff  In  goods  of,  1  L.  R.,  P.  72 ;  35 
L.  J.,  P.  113  ;  13  L.  T.  680. 

Will  and  Codieil  improperly  attested.] — ^A. 
signed  her  will  below  the  signatures  of  the  at- 
testing witnesses,  but  before  they  signed.  She 
afterwards  executed  a  codicil,  but  signed  it  aft«r 
the  witnesses  who  attested  it,  though  on  the 
same  occasion.  The  will  was  held  entitled  to 
probate,  but  the  codicil  was  not.  HosMns,  In 
goods  of,  32  L.  J.,  P.  168. 

Probate  of  Will  and  Part  of  Codicils.]— A 

testator  left-  a  will  and  six  codicils.  The  will 
and  first  two  codicils  were  in  the  possession  of 
the  executor  in  England.  The  otlter  codicils 
were  in  India,  and  probate  of  them  had  been 
granted  by  the  court  at  Calcutta,  but  no  exem- 
plification or  authentic  copies  of  them  had  been 
sent  to  this  countiy.  It  being  for  the  benefit  of 
the  estate  that  the  executor  in  England  should 
be  at  once  qualified  to  act,  the  court  decreed  to 
him  probate  of  the  will  and  two  codicils  in  his 
possession,  reserving  power  to  him  to  prove  the 
other  codicils  when  they  reached  England,  and 
he  filing  an  undertaking  to  do  so.  Roharts,  In 
goods  of  3  L.  R.,  P.  110  ;  42  L.  J.,  P.  63  ;  28  L.  T. 
913  ;  21  W.  R.  824. 

Codicil  confirming  WilL] — When  a  testator  by 
a  codicil  confirms  his  will,  the  will,  together  with 
all  previous  codicils,  is  taken  to  be  confirmed. 
Oreen  v.  Tribe,  9  Ch.  D.  231  ;  47  L.  J.,  Ch.  783  ; 
38  L.  T.  914  ;  27  W.  R.  39. 

Where  a  prior  codicil  has  a  proper  force  of  its 
own,  the  mere  fact  that  a  testator  in  a  subse- 
quent codicil  describes  the  will  by  reference  to 
its  original  date  is  not  sufBcient  to  exclude  the 
inference  that  the  will  referred  to  is  the  will  as 
modified  by  the  prior  codicil.    lb, 

A  will  or  a  codicil,  containing  a  devise  of  real 
estates,  but  not  duly  witnessed,  was  held  good  if 
confirmed  by  a  subsequent  codicil,  having  the 
proper  attestation,  though  the  latter  document 
was  in  no  way  annexed  to  the  will  or  prior  codi- 
cil, and  thoagh  the  attesting  witnesses  to  the 
latter  codicil  did  not  see  the  former  one  or  the 
will.     Utterton  v.  Robins,  1  A.  &  E.  423. 

Before  7  Will.  4  &  1  Vict.  c.  26,  a  codicil  was 
duly  executed  and  attested,  and  expressly  re- 
ferred to  in  an  unexecuted  will  on  the  same  paper : 
— Held,  that  such  execution  gave  effect  to  the 
will,  and  that  it  thereby  became  a  good  will  of 


lands.  Doe  d.  Williams  v.  Evans,  1  C.  &  M» 
12. 

The  rule,  that  a  codicil  confirming  a  will  makes 
the  will  for  man}'  purposes  to  have  the  date  of 
the  codicil,  is  subject  to  the  limitation  that  the 
intention  of  the  testator  be  not  defeated  thereby. 
Doe  d.  Biddnljfh  v.  Hole,  15  Q.  B.  848  ;  20  L.  J., 
Q.  B.  67  ;  15  Jur.  13. 

Though  a  codicil  for  certain  purposes  confirms 
a  will,  and  brings  it  down  to  the  date  of  the 
codicil,  it  does  not  necessarily  make  the  will  ope- 
rate as  if  it  had  been  originally  made  at  the  date 
of  tiie  codicil.  Hopwood  v.  Hopwood,  7  H.  L^ 
Gas.  728  ;  6  Jur.,  K.  S.  897. 

Implied  Sevoeation  of  Will.]— The  fact  that 
a  will  is  found  with  a  codicil  In  an  envelope, 
indorsed  as  containing  the  codicil  only,  will  not 
raise  any  presumption  that  the  will  was  not 
meant  to  take  effect.  Bellamy,  In  goods  of,  H 
W.  R.  601. 

Implied  Sevooation  of  Intermediate  Codicil.  1 

— ^A  testator  by  will  gave  legacies  to  three  of  his 
daughters,  and  devised  and  bequeathed  his  re- 
siduary real  and  personal  estate  upon  trusts  for 
his  wife  and  children.  By  a  first  codicil  in  1878 
he  revoked  one  of  the  legacies  in  his  will  and  in- 
creased another,  concluding,  "  In  all  other  re- 
spects I  confirm  my  said  will."  By  a  second 
codicil,  after  reciting  that  he  was  desirous  of 
altering  the  residuary  devise  contained  in  his 
will,  he  made  a  specific  devise,  and  in  all  other- 
respects  confirmed  his  will.  He  afterwards  made 
a  third  codicil,  by  which,  after  referring  to  his 
will  by  date  and  reciting  a  promise  to  that  effect, 
he  directed  his  trustees  to  grant  an  underlease 
of  a  house  to  his  daughter-in-law,  and  gave  his 
wife  a  pecuniary  legacy  in  addition  to  the  benefit 
she  derived  under  his  said  will,  and  concluded, 
"  In  all  other  respects  I  confirm  my  said  will  ex- 
cept as  altered  by  a  certain  codicil  made  thereto 
in  1878,  whereby  I  revoked  a  legacy  to  my 
daughter  Maiy :  " — Held,  that  the  words  of  con- 
firmation in  the  first  and  third  oodicils  were  to 
be  read  as  meaning  that  the  testator  did  not 
intend  to  alter  his  general  testamentary  disposi- 
tions further  than  in  the  specific  way  mentioned 
in  those  codicils  ;  and  that  the  devise  in  the 
second  codicil  being  clear,  no  intention  to  revoke 
it  had  been  shewn  with  sufficient  clearness  to 
enable  the  court  to  reject  that  devise.  Follett  v. 
Pettman,  23  Ch.  D.  337 ;  62  L.  J.,  Ch.  621 ;  48 
L.  T.  866  ;  31  W.  R.  779. 

Evidence — ^That  two  Codicils  are  one.] — ^At  the 

death  of  a  testator  two  copies  of  his  will  were 
produced,  one  of  which  had  been  retained  by 
himself,  the  other  deposited  with  his  bankers ; 
each  with  a  codicil  containing  the  same  gift  in 
the  same  words,  but  of  different  dates,  and  at* 
tested  by  different  witnesses.  Probate  having 
been  granted  of  the  duplicate  will  and  of  the 
two  codicils  : — Held,  that  evidence  by  one  of  the 
attesting  witnesses  to  one  of  the  codicils  was  ad« 
missible  for  the  purpose  of  shewing,  from  the 
circumstances  attending  the  execution,  that  the 
two  codicils  were  not  two  but  one  instrument, 
and  accordingly  that  the  legatee  therein  named 
was  entitled  to  one  legacy  only.  Hubbard  y. 
Alexander,  3  Ch.  D.  738  ;  46  L,  J.,  Ch.  740  ;  35 
L.  T.  52  ;  24  W.  R.  1058. 

Parol.] — A  person  duly  executed  a  paper 
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which  oommenced,  **  I  hereby  make  a  free  gift 
to,"  kc.  The  court  admitted  parol  evidence  to 
explain  his  intention,  and  being  satisfied  there- 
from that  he  intended  the  operation  of  such  \ 
paper  to  be  dependent  on  his  death,  granted 
probate  of  it  as  a  codicil  to  his  wilL  Robertson, 
V.  8mUh,  2  L.  R.,  P.  43  ;  39  L.  J.,  P.  41 ;  22 
L.  T.  417. 

T.  executed  a  will  and  three  codicils.  He 
subsequently  executed  a  fourth  codicil,  in  which 
he  directly  and  absolutely  revoked  the  three 
previous  codicils.  He  afterwards  executed  a 
fifth  codicil,  in  which  he  confirmed  his  will 
and  four  codicils : — Held,  that  there  was  suffi- 
cient ambiguity  on  the  papers  to  allow  of  the 
introduction  of  parol  evidence ;  that  that  clearly 
shewed  that  the  error  had  been  made  by  the 
copying  clerk,  and  that  consequently  probate 
would  be  granted  of  the  will,  and  of  the  fourth 
and  fifth  codicils  only.  Thotnson,  In  goods  of, 
36  L.  J.,  P.  17  ;  11  Jur.,  N.  S.  960. 

9.  Incobpobation  op  Unattested  and 
Detached  Papebs. 

Prineipld  of  Admission,  j  —  An  unattested 
paper,  which  would  have  been  incorporated  in 
an  attested  will  or  codicil,  executed  according  to 
the  Statute  of  Frauds,  is  now  in  the  same  manner 
incorporated,  if  the  will  or  codicil  is  executed 
accoiding  to  the  requirements  of  the  7  Will.  4  & 
1  Vict.  c.  26,  8.  9.  Allen  v.  Maddock,  11  Moore, 
P.  C.  C.  427. 

Where  there  is  a  reference,  in  a  duly-executed 
testamentary  instrument,  to  another  testamen- 
tary instrument  imperfectly  executed,  but  by 
such  terms  as  to  make  it  capable  of  identifica- 
tion, it  is  necessarily  a  subject  for  the  admission 
of  parol  evidence,  and  such  parol  evidence  is  not 
excluded  by  7  Will.  4  &  1  Vict.  c.  26.    lb. 

If  the  parol  evidence  satisfactorily  proves  that, 
in  the  existing  circumstances,  there  is  no  doubt 
as  to  the  instrument  referred  to,  it  is  no  answer 
that  by  possibility  circumstances  might  have  ex- 
isted in  which  the  instrument  could  not  have 
been  identified.    lb, 

A  married  woman,  having  power  under  a  set- 
tlement to  make  a  \nll,  in  1851  made  a  testamen- 
tary instrument  in  her  own  handwriting,  which 
she  intended  to  operate  as  a  will,  but  wUch  was 
not  attested  according  to  the  requirements  of  7 
Will.  4  &  1  Vict  c.  26,  s.  9.  In  1866  she  duly 
executed  a  codicil,  which  was  headed,  **  This  is 
a  codicil  to  my  last  will  and  testament."  This 
codicil  contained  no  reference  to  the  testamen- 
tary paper  of  1851,  which  was  not  produced  at 
the  time  the  codicil  was  executed,  but  was  found 
at  her  death  in  a  trunk  in  her  room  in  her  resi- 
dence, enclosed  in  a  sealed  envelope,  on  which 
was  indorsed,  "Mrs.  Anne  Foote's  will."  The 
codicil  was  found  in  a  drawer  in  her  bed-room. 
Ho  other  will  or  testamentary  paper  was  found : 
— Held,  first,  that  as  there  was  a  distinct  refe- 
rence in  the  codicil  to  a  last  will  and  testament, 
and  as  no  other  will  had  been  found,  the  testa- 
mentary paper  of  1861  was,  by  parol  evidence, 
sufficiently  identified  as  the  last  will  referred  to 
by  the  codicil  of  1856.    lb. 

Held,  secondly,  that,  though  informally  exe- 
cuted, the  testamentary  paper  of  1851  was  in- 
corporated with  and  made  valid  by  the  duly- 
executed  codicil  of  1856,  and  probate  was  granted 
of  both  papers  as  together  containing  the  last 
will  and  codicil  of  the  testatrix.    lb. 


The  court  will  not  extend  the  principle  of  in- 
corporation of  law  as  laid  down  in  the  above 
case.  Greres,  In  goods  of,  1  S.  &  T.  250 ;  28 
L.  J.,  P.  18  ;  7  W.  R.  86. 

Duty  of  the  Court  of  Construction  in  regard 

to.] — It  is  the  duty  of  the  court  of  construction 
to  decide  whether  a  document  merely  omitted 
from  probate  is  incorporated  or  not,  and,  if  in- 
corporated, it  is  of  equal  efficacy  with  the  rest 
of  the  will  both  as  to  real  and  'personal  estate. 
Watson  V.  Arundell,  11  Ir,  R.,  Eq.  53. 

Document  must  be  referred  to  in  Will.] — L. 
signed  her  name  to  a  testamentary  paper,  but 
not  in  the  presence  of  two  witnesses,  nor  did 
she  acknowledge  her  signature  in  their  presence. 
She  afterward  duly  executed  another  paper,  in 
which  she  nominated  A.  executor,  and  em- 
powered him  to  draw  her  money  and  employ  it 
for  her  after  her  decease  in  all  things  necessary. 
The  first  paper  was  lying  before  her  at  the  time 
she  execut^  the  latter,  and  she  placed  both  of 
them  in  one  envelope,  and  delivered  it  to  A.,  in 
whose  possession  it  remained  until  the  death  of 
the  deceased : — Held,  that  the  fiist  paper  was 
not  so  referred  to  in  the  latter  ;  that  it  could  be 
incorporated  with  it,  or  admitted  to  probate. 
Luhf,  In  goods  of  34  L.  J.,  P.  105  ;  11  Jur.,  N.  S. 
397. 

A  person  executed  a  will  on  the  first  side  of  a 
sheet  of  paper ;  on  the  back  of  the  will  was  a 
codicil,  to  which  the  signatures  of  the  deceased 
and  two  witnesses  were  attached,  but  which  had 
not  been  executed  in  accordance  with  the  require- 
ments of  the  statute.  Below  this  codicil,  and 
partly  on  the  third  side  of  the  sheet  of  paper,  was 
another  codicil,  duly  executed.  In  this  last  docu  - 
ment  there  was  no  other  reference  to  the  first 
codicil  thati  that  a  specific  legacy  given  in  such 
first  codicil  was  revoked,  the  legatee^s  name  being 
misstated  : — Held,  that  tis  there  was  a  reference, 
although  in  erroneous  terms,  to  the  contents  of 
the  first  codicil  in  the  one  duly  executed,  and  they 
were  on  the  same  paper,  the  eouH  would  grant 
probate  of  both  as  incorporated.  WiddringUm, 
Ingoods  of  35  L.  J.,  P.  66  ;  14  L.  T.  869  ;  14 
W.  R.  774. 

So  that  it  can  be  Identified.] — In  oixlcr 

that  an  unattested  paper  may  be  adopted  as 
part  of  a  duly-attested  will,  it  must  be  referred 
to  by  the  wUl  in  such  a  manner  as  shall,  with 
the  assistance  of  parol  evidence  when  necessary 
and  properly  admissible,  leave  no  doubt  of  its 
identity.  Dickinson  v.  Stidolphj  11  C.  B.,  N.  S, 
341. 

In  order  that  &n  unexecuted  paper  writing  may 
be  incorporated,  it  must  be  so  described  in  the 
will  as  to  leave  no  doubt  in  the  mind  of  the  court 
that  it  is  the  paper  writing  referred  to.  Bfewls, 
In  goods  of  3  8.  &  T.  473  ;  33  L.  J.,  P.  124  ;  10 
Jur.,  N.  S.  593. 

A  testatrix  wrote  a  letter,  addressed  to  her 
nephew,  in  which  she  gave  directions  as  to  her 
funeral,  and  as  to  the  distribution  of  her  property. 
She  signed  it,  but  not  in  the  presence  of  witnesses, 
and  inclosed  it  in  a  sealed  envelope.  On  a  sub- 
sequent occasion,  by  the  advice  of  A.,  the  follow- 
ing words  were  written  on  the  outside  of  the  en- 
velope, signed  by  the  deceased,  and  duly  attested. 
"  I  confirm  the  contents  written  in  the  inclosed 
document,  in  the  presence  of  : " — Held,  that  the 
words  of  this  con&rmation  were  sufficiently  clear 
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to  allow  evidence  to  be  admitted  to  identify  the 
document  referred  to,  and  that  the  evidence  so 
admitted  was  sufficient  for  its  purpose.  Almot- 
nino.  In  goodt  of,  1  S.  &  T.  508  ;  29  L.  J.,  P.  46  ; 
6  Jur.,  N.  S.  302, 

A  testator  left  a  will  revoking  all  former  wills, 
by  which  he  directed  certain  articles  to  be  dis- 
tributed by  the  executors  according  to  written 
instructions  affixed  to  his  will.  No  such  in- 
structions were  found  affixed  to  the  will,  but  a 
paper  was  found  duly  executed,  which  had  been 
referred  to  in  a  former  will,  and  which  contained 
instructions  to  his  executor.  The  court  refused 
to  incorporate  it  with  the  existing  will,  on  the 
ground  that  it  did  not  correspond  to  the  descrip- 
tion therein,  and  also  refused  to  admit  it  to  pro- 
bate independently,  as  it  had  been  revoked  by 
the  last  will.  GilU  In  goods  of,  2  L.  R.,  P.  6  ; 
39  L.  J.,  P.  5  :  21  L.  T.  399. 

But  where  a  duly-executed  paper  refers  to  a 
written  document  then  existing  in  such  terms  as 
to  enable  the  court  to  identify  the  latter  docu- 
ment, probate  will  be  granted  of  both  documents, 
as  containing  the  will  of  the  testator.  Norris,  In 
re,  U  W.  B.  348. 

When  a  will  refei*s  to  a  paper,  such  paper  can- 
not be  incorporated  with  the  will,  unless  it  is 
clearly  identified  with  the  description  of  it  given 
in  the  will,  and  is  shewn  to  have  been  in  exist- 
ence at  the  time  the  will  was  executed.  Both 
these  matters  must  be  established,  and  though 
there  may  be  no  doubt  about  the  former,  unless 
the  latter  also  is  proved,  there  can  be  no  incor- 
poration of  the  paper  with  the  will.  Singleton  v. 
Tovdinaon,  3  App.  Cas.  404 ;  38  L.  T.  663  ;  26 
W.  R.  722. 

Parol  evidence  is  not  admissible  for  the  pur- 
pose of  incorporating  in  a  duly-executed  testa- 
mentary paper,  papers  not  duly  executed,  unless 
the  duly-executed  paper  refers  to  some  written 
document  as  then  in  existence,  and  describes  it 
in  such  a  manner  as  to  enable  the  court  to 
ascertain  its  identity,  Watkins,  In  goods  of  1 
L.  R.,  P.  19  ;  36  L.  J.,  P.  14  ;  12  Jur.,  N.  S.  12  ; 
13  L.  T,  445. 


What    it   Bufioient    Identiileatioii.]—- 


tombstone.      The  second    codicil  commenced : 
!  **  This  is  a  codicil  to  the  last  will  and  testament. 

with  other  codicils  annexed,  of  me I 

hereby  confirm  my  said  last  will,  with  all  the 
codicils  thereto  duly  signed  *by  me  : " — Held^ 
that  the  unattested  paper  was  sufficiently  identi- 
fied  and  referred  to  in  the  will,  and,  having  been 
signed  before  the  execution  of  the  codicil,  was 
entitled  to  be  admitted  to  probate  as  a  portion  of 
the  will  confirmed  by  the  oodiciL  Stnoart,  In. 
goods  of  3  S.  &  T.  192  ;  32  L.  J.,  P.  94 ;  9  Jur., 
N.  S.  417  ;  11  W.  R.  540. 

A  testatrix  left  a  will  by  which  a  portion  of 
her  property  was  to  be  disposed  of  according  to 
instructions  contained  in  '*any  document  or 
documents  accompanying  this  my  wiU.*'  Three 
letters  were  found  along  with  the  will,  one 
dated  anterior  to  the  will,  another  bearing  date 
before  the  will,  but  evidently  altered  after,  and 
the  third  written  after  the  execution  of  the  will : 
— Held,  that  none  of  the  documents  were  8;iffi> 
ciently  identified  as  being  in  existence  when  the 
will  was  executed,  and  probate  refused  of  all 
three.     Yockey,  In  goods  of.  29  L.  T.  699. 


Oniu  of  Proof.] — ^Theonus  of  establishing 


A  testamentary  instrument  was  written  on  the 
first  three  pages  of  a  sheet  of  paper.  The  por- 
tion on  the  first  page  only  was  duly  executed,  and 
the  only  reference  it  contained  to  any  other 
paper  was  the  following  clause  : — "  I  bequeath 
the  following  sums  to  my  sons  and  daughters 
hereander  named,  and  I  declare  the  under-men- 
tioned sons  and  daughters  to  be  my  executors." 
No  names  were  mentioned  in  the  first  page,  but 
on  the  second  and  third  pages  there  were  unexe- 
cuted bequests,  and  the  names  of  sons  and 
daughters  : — Held,  that  there  was  not  a  sufficient 
reference  in  the  duly-executed  portion  of  the 
paper  to  render  parol  evidence  admissible  for  the 
purpose  of  incorporating  in  it  the  portion  not 
executed.    Ih, 

S.  duly  executed  a  will  and  two  codicils.  The 
will  contained  the  following  clause  ;  "  I  direct 
my  executors  to  distribute  *'  .  .  .  .  ijl  pictures, 
books  and  other  "  articles  according  to  any  list 
or  lists  signed  by  me."  A  paper  was  found, 
without  any  date,  but  which  was  executed  before 
the  second  codicil,  headed  "  list  referred  to  in  my 
will  and  codicils."  By  this  paper  a  picture  was 
given  to  a  nephew ;  wearing  apparel,  one  year*s 
wages,  and  mourning  to  a  servant,  and  directions 
to  the  executors  as  to  the  inscriptions  on  the 


existence  and  identification  lies  on  the  p^erson 
who  seeks  to  make  the  paper  admissible  for  such 
a  purpose.     Singleton  v.  Tomlinson,  svpra, 

Neeesfity  of  Ezistenoe  of  Papers  referred  to.} 

— A.  inclosed  and  sealed  up  in  an  envelope  two 
sheets  of  paper,  on  which  she  had  In  writing- 
expressed  her  wishes  as  to  the  disposal  of  moneys 
belonging  to  her,  and  of  her  jewellery  and  other 
personal  effects.  These  papers  were  not  duly 
executed.  On  the  inner  side  of  the  envelope  she 
wrote  as  follows :— "  It  is  my  wish  for  my 
husband  to  administer  the  moneys  ;  and  for  the 
smaller  bequests  B.  will  attend  to  them."  This 
memorandum  was  signed  by  A.,  in  the  presence 
of  two  witnesses.  The  only  surviving  witness 
deposed  that  after  the  execution  two  similar 
sheets  of  paper  to  those  found  therein  were 
placed  and  sealed  up  in  the  envelope  by  A.,  but 
that  she  could  not  further  identify  them.  The 
envelope  had  been  opened  after  the  execution  : 
— Held,  that  as  the  words  in  the  memorandum 
did  not  refer  to  any  paper  as  existing,  or  if  so» 
not  in  such  terms  as  to  enable  the  court  to  iden- 
tify it ;  and  as  the  evidence  did  not  shew  that  the 
papers  found  in  the  envelope  were  the  same  as 
those  placed  there  after  the  execution  by  A.«  the 
papers  so  found  inclosed  were  not  entitlcKl  to  pro- 
bate, and  that  without  them  the  memoranamn 
was  not  testamentary.  Stravbenzee  t.  Monck^ 
3  8.  &  T.  6  ;  32  L.  J.,  P.  21  ;  8  Jur.,  N.  S.  1169  ; 
IIW.  R.  109. 

When  a  will  referred  to  a  paper,  as  not  then 
existing,  the  court  refused  to  incorporate  the 
paper  with  the  will,  although  the  paper  and  the 
will  were  written  on  the  same  day.  Simty  In 
goods  of  17  L.  T.  619  ;  16  W.  R.  407. 

When  a  will,  if  read  as  speaking  at  the  date  of 
the  execution  of  the  codicil,  contains  language 
which  would  operate  as  an  incorporation  of  a 
document  to  which  it  refers,  such  document, 
although  not  in  existence  until  after  the  exe- 
cution of  the  will,  is  entitled  to  probate  by  force 
of  the  codicil.  But  where  the  reference  in  the 
will  was  to  a  future  document,  and  the  language 
of  the  codicil,  in  which  the  reference  was  re* 
peated,  was  ambiguous,  and  might  be  read  as 
pointing  either  to  an  existing  or  future  document^ 
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the  court  refused  to  incorporate  unexecuted  papers 
written  bj  the  testatrix  between  the  date  of  the 
will  and  codicil.  Reidy  In  goods  of,  38  L.  J.,  P.  1 ; 
19  L.  T.  266. 

A  testatrix  left  the  residue  of  her  property  to 
trustees,  save  and  except  such  articles  of  furniture 
in  her  house  at  the  time  of  her  death  **  as  maybe 
ticketed  or  may  be  described  in  a  paper  in  my 
own  handwriting,  to  i^ew  my  intention  regard- 
ing the  same."  The  testatrix,  at  the  time  she  in- 
structed her  attorney  to  draw  a  will,  produced  to 
him  two  lists,  which  she  informed  him  were  the 
papers  she  intended  to  refer  to,  but  they  were  not 
at  the  time  the  will  was  executed  shewn  to  the 
witnesses : — Held,  that  as  the  will  did  not  de- 
scribe the  papers  as  being  then  in  existence,  the 
court  could  not  receive  parol  evidence  of  the 
fact,  and  could  not  tdlow  them  to  be  incorporated 
in  the  probate.  Sunderland,  In  goodt  of^  1 L.  B., 
P.  198  ;  36  L.  J.,  P.  82  ;  14  L.  T.  741  ;  14  W.  K. 
971. 

Seference  in  Will— To  Liats  or  Behedules.]— 
A  testatrix  having  directed  her  executors  in  her 
will  to  distribute  certain  articles  according  to  any 
list  or  lists  signed  by  her,  and  having,  prior  to 
the  execution  of  a  second  codicil,  signed  a  list  to 
which  no  reference  was  made  in  tlie  second 
codicil,  the  court  allowed  the  list  to  be  included 
in  the  probate.  Stetcart,  In  goods  of^  4  S.  &  T, 
211. 

A  testator  empowered  his  executors. to  pay  his 
debts  and  funeral  and  testamentary  expenses  out 
of  the  proceeds  of  his  property,  and  Kfter  reciting 
that  he  was  possessed  of  landed  and  chattel  pro- 
perty, "as  stated  in  the  annexed  schedule," 
directed  his  executors  to  sell  his  property.  The 
will  was  written  by  the  testator  himself  on  three 
sides  of  a  sheet  of  paper  and  duly  executed  ,*  the 
schedule  was  on  the  fourth  side,  also  written  and 
signed  by  him,  and  dated  the  same  day  as  the 
will,  but  unattested ;  it  was  omitted  from  the 
probate,  and  there  was  no  extrinsic  evidence  that 
it  was  already  written  when  the  will  was  exe- 
cuted :-— Held,  that  the  identity  and  previous 
existence  of  the  schedule  were  sufficiently  esta- 
blished by  its  position  and  its  being  referred  to 
in  the  will  as  "annexed,"  and  that  it  was  there- 
fore incorporated.  Watson  v.  Arwidell,  11  Ir. 
B.,  Eq.  63. 

6.,  in  1866,  executed  a  will,  and  a  few  days 
afterwards  a  paper,  which  he  called  directions  to 
his  executors,  to  form  a  part  of  his  will.  In 
1868  he  executed  a  fresh  will,  revoking  all  for- 
mer wills  and  codicils.  In  this  last  will  he 
expressed  a  wish  that  the  goods  and  chattels  in 
and  about  the  rooms  he  should  occupy  at  the 
time  of  his  death  should  be  disposed  of  according 
to  the  written  directions  left  by  him,  and  affixed 
to  his  will.  No  paper  was  found  affixed  to  his 
will,  but  the  codicil  above  mentioned,  which  in 
many  respects  answered  to  the  written  direc- 
tions described  in  the  will,  was  found  in  his 
private  room : — Held,  that  it  could  not  be  in- 
cluded in  the  probate.  Gilly  In  goods  of,  2 
L.  B.,  P.  6  ;  39  L.  J.,  P.  5  ;  21  L.  T.  899. 

A  testator  by  his  will  dated  the  22nd  day  of 
November,  1872,  declared  for  the  information  of 
his  trustees  that  the  amount  or  values  expressed 
in  his  ledger  and  entered  on  the  21st  page  and 
signed  by  him  and  dated  the  8th  of  November, 
1872,  were,  and  were  the  only,  advancements 
either  by  way  of  gift  or  loan  made  by  him  to 
any  of  his  chUdren  beiore  the  8th  of  November, 


1872.  The  21st  page  of  the  ledger  was  not  ad- 
mitted to  probate.  The  sums  entered  therein 
were  not  in  all  instances  the  true  amounts  ac- 
tually received  by  the  children  : — Held,  that  the 
will  must  be  read  as  if  the  entries  in  the  ledger 
were  incorporated  into  it,  and  that  the  entries 
were  conclusive  for  the  purposes  of  the  will. 
Quihampton  v.  Going,  24  W.  R.  917. 

A  will  began,  "  I  direct  my  executors  to  pay 
the  expenses  of  my  funeral,  and  all  my  lawful 
debts,  out  of  the  proceeds  of  my  property."  It 
went  on  thus  : — "  Whereas  I  am  possessed  of 
landed  and  chattel  property,  as  stated  in  the 
annexed  schedule ;  I  direct  my  executors  to  sell 
my  landed  property,  namely"  (and  then  four 
separate  pieces  of  landed  property  were  named), 
"  for  its  full  value."  Several  legacies  were  then 
given,  and  then  a  fifth  landed  property  was 
specially  devised  to  W.,  a  person  fully  described, 
with  an  ultimate  remainder  to  T.,  and  then  came 
the  gift  of  other  legacies,  and  finally  the  will  de- 
clared, "  I  constitute  the  said  T.,"  describing  him, 
"my  residuary  legatee."  The  will  was  written 
on  three  sides  of  a  sheet  of  paper,  the  signature 
and  attestation  were  at  the  bottom  of  the  third 
side,  the  schedule  was  on  the  fourth  side  ;  it  was 
in  the  handwriting  of  the  testator,  was  signed  by 
him  and  bore  the  same  date  as  the  will.  It  de- 
scribed the  four  portions  of  landed  estate,  and  as 
to  the  fifth  landed  estate  said,  it  "  is  not  included 
in  the  above  schedule,  being  willed  by  me  to  W. ; 
my  executors  have  no  control  over  it."  The 
witnesses  who  attested  the  will  had  not  seen  the 
schedule  when  they  made  their  attestation : — 
Held,  that  as  this  schedule  was  not  proved  to 
have  been  written  at  the  time  of  the  execution  of 
the  will,  it  could  not  be  incorporated  with  the 
will  nor  rdEerred  to  for  the  purpose  of  assisting  in 
its  construction.  Sijtgleton  v.  Tomlinson,  3  App. 
Cas.  404  ;  38  L.  T.  663  ;  26  W.  R.  722. 

A  lady,  by  her  will,  gave  to  A.  all  such  articles 
of  silver  plate  and  plated  articles  "  as  are  con- 
tained in  the  inventory  signed  by  me  and  de- 
posited herewith."  A  list  of  such  articles,  pro- 
fessittlly  the  one  referred  to  in  the  will,  signed  by 
the  deceased  at  the  foot  of  each  page  and  at  the 
end,  but  having  on  it  a  date  on  the  last  pagt^ 
later  than  the  date  of  the  will,  was  deposited 
with  the  will  by  her  at  her  bankers'.  In  conver- 
sation with  one  of  the  witnesses,  before  the  exe- 
cution, she  referred  to  this  list,  but  it  was  not 
shewn  to  the  witnesses  at  the  time  of  the  execu- 
tion of  the  will.  She  subsequently  executed  a 
codicil,  which  described  itself  as  a  codicil  to  the 
will  of  such  a  date,  but  did  not  confirm  it  in 
direct  terms  : — Held,  that  the  will  might  be  read 
as  if  it  had  been  executed  at  the  time  of  the 
execution  of  the  codicil ;  and  as  the  court  was 
satisfied  from  the  language  of  the  will  so  read 
that  the  list  referred  to  was  then  in  existence, 
and  from  the  other  evidence  that  it  had  been 
before  that  date  signed  by  her  and  deposited  with 
her  will,  it  might  be  taken  to  be  incorporated 
therewith,  and  be  admitted  to  probate.  Trvro 
(^Lady),  In  goods  of,  1  L:  R.,  P.  201 ;  36  L.  J., 
P.  89  ;  14  L.  T.  893  ;  14  W.  R.  976. 

W.  bequeathed  all  her  jewels,  furniture,  &c., 
to  such  of  her  children  in  such  portions  as  she 
should  by  any  list  signed  by  herself  direct.  She 
subsequently  duly  executed  a  codicil  in  the  fol- 
lowing words  :  "  I  declare  that  this  writing 
shall  be  a  codicil  to  my  will."  WTien  she  exe- 
cuted the  codicil  there  was  a  list  annexed  to  it  in 
her  own  writing,  but  unsigned  by  her,  and  ex- 
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pressed  to  be  made  for  the  purpose  of  canying 
out  the  intentions  expressed  m  her  will,  disposing 
of  different  articles  of  jewellery,  furniture,  &c., 
amongst  her  children.  The  court  granted  pro- 
bate of  the  will  and  codicil,  but  without  the  list 
annexed  to  the  codicil.  Warner^  In  goods  of,  10 
W.  R.  666. 

A  testator,  after  executing  his  will,  deliyered 
to  his  brother  a  list  of  small  sums  of  money 
which  he  wished  to  be  paid  to  different  persons 
after  his  death.  Subsequently  he  wrote  him  a 
letter  which  was  duly  executed,  in  which  he  re- 
ferred to  the  list  thus  :  "  In  the  legacies  I  gave  to 
you  "  : — Held,  that  the  list  was  sufficiently  identi- 
fied, and  that  it  should  be  included  in  the  pro- 
bate. DanieU,  In  goods  o/,  8  P.  D.  14  ;  52  L.  J., 
P.  23 ;  48  L.  T.  124  ;  31  W.  R.  248  ;  46  J.  P. 
808. 

— *  To  Memorandum.] — M.  duly  executed  a 
will,  in  which  she  directed  her  trinkets  to  be  di- 
vided "  as  I  shiJl  direct  in  a  small  memorandum." 
She  afterwards  wrote  a  list  of  trinkets,  which  she 
headed,  "  Memorandum  of  trinkets  referred  to  in 
my  will."  Subsequently  she  duly  executed  a 
codicil,  which  did  not  confirm  the  will,  nor  did 
it  refer  to  the  memorandum: — Held,  that  the 
memorandum  could  not  be  included  in  the  pro- 
bate. MaUhias,  In  goods  of,  3  S.  &  T.  100  ;  32 
L.  J.,  P.  115  ;  9  Jur.,  N.  S.  630  ;  8  L.  T.  471  ;  11 
W.  R.  808. 

A  testatrix  bequeathed  personalty  to  certain 
legatees,  **  in  the  confidence  that  they  will  dis- 
tribute it  as  I  may  by  memorandum  or  deed,  or 
otherwise,  direct."  She  afterwards  executed  a 
codicil,  revoking  some  legacies,  but  confirming 
her  will  in  all  other  respects.  After  her  death,  the 
will  and  codicil,  and  several  unattested  memo- 
randa in  her  handwriting,  containing  directions 
for  the  distribution  of  the  personalty,  bearing 
dates  later  than  the  will,  and  earlier  than  the 
codicil,  were  found  tied  up  together : — Held, 
that  the  memoranda  could  not  be  admitted  to 
probate.  Lancaster,  In  goods  qf,  29  L.  J.,  P.  155. 


To  Freneh  Will.] — A  testator  executed  a 


will  in  France  in  1858,  and  added  a  codicil 
thereto  in  1865,  and  a  second  codicil  in  1872.  In 
1860  he  executed  a  second  will,  which  he  depo- 
sited with  his  bankers  in  England,  and  in  it  ap- 
pointed executors,  and  confirmed  and  renewed  in 
all  its  parts  the  will  of  1858.  The  French  will 
(1868)  disposed  only  of  his  property  in  France,  the 
English  will  (1860)  disposed  only  of  his  property 
in  England,  and  both  contained  statements  to 
the  effect  that  they  were  independent  of  each 
other : — Held,  that  the  French  papers  were  in- 
corporated by  reference  with  the  English  will, 
and  that  all  should  be  included  in  the  probate. 
Hoioden  (^Lord),  In  goods  of,  43  L.  J.,  P.  26  ;  30 
L.  T.  768  ;  22  W.  R.  711. 


To  Annidled  Will.]~A  will  made   in 


November,  1861,  contained  a  clause,  *'  I  make  no 
specific  bequest  to  my  brother's  children,  &c. 
Upon  this  subject  I  refer  my  wife  to  my  annulled 
will,  dated  the  11th  of  February,  1861."  The 
annulled  will  contained  no  bequest  to  those 
children  ;  in  it  the  testator  stated  that  in  the 
present  aspect  of  affairs  there  was  every  prospect 
that  they  would  be  left  well  provided  for,  but, 
that  if  any  reverse  should  overtake  them,  he 
trusted  and  felt  sure  that  his  wife  would  share 
her  all  with  them.    Upon  motion  for  probate  of 


the  will  of  November,  1861  :— Held,  that  the 
annulled  will  did  not  raise  any  implied  trust  in 
fovour  of  the  children,  and  that  therefore  it  need 
not  be  embodied  in  the  probate,  (hiekterlonif. 
In  goods  of,  3  S.  &  T.  176  ;  32  L.  J.,  P.  140;  9 
L.  T.  117. 


To  Copy  of  Will.] — M.  made  his  will  in 


India  and  deposited  it  with  a  bank  at  Calcutta. 
While  temporarily  resident  in  Scotland  he  exe- 
cuted a  codicil,  in  which  he  referred  in  distinct 
terms  to  a  copy  of  the  will.  This  copy  he  pro- 
duced to  the  witnesses  at  the  time  he  executed 
the  codicil,  and  he  deposited  both  papers  in  the 
hands  of  his  executor  : — Held,  that  the  copy  was 
incorporated  by  the  codicil,  and  probate  of  the 
copy  will  and  codicil  granted,  without  the  pro- 
duction of  tiie  original  will.  Mercer,  In  goods  of, 
2  L.  R.,  P.  91 ;  39  L.  J.,  P.  43  ;  23  L.  T.  195  ;  18 
W.  R.  1040. 


To  Sottlement.] — ^L.  bequeathed  certain 


leaseholds  to  trustees  upon  the  same  trusts  as  de- 
clared in  a  certain  indenture  of  settlement. 
With  a  slight  exception,  the  whole  of  these 
leaseholds  were  included  in  the  settlement,  which 
was  of  great  length.  The  court  granted  probate 
without  requiring  the  settlement  to  be  embodied 
in  it,  upon  an  affidavit  being  filed  describing  and 
giving  the  date  of  the  settlement.  Lansdatcne 
(Marqnis),  In  goods  of,  3  S.  &  T.  194  ;  32  L.  J.,  P. 
121;  9L.X22;  11  W.  R.  749. 

A  testator  bequeathed  the  residue  of  his  estate 
to  trustees,  upon  the  same  trusts  as  thoee  con- 
tained in  a  deed  of  settlement  made  between 
third  persons,  and  in  which  the  testator  had  no 
interest.  The  court,  upon  an  affidavit  that  the 
persons  in  whose  possession  the  deed  was  refused 
to  produce  it,  decreed  probate  without  requiring 
a  copy  of  the  deed  to  be  inserted  therein.  Sib- 
thorp,  In  goods  of  1  L.  R.,  P.  106  ;  35  L.  J.,  P. 
73  ;  13  L.  T.  803  ;  14  W.  R.  543. 

D.  devised  his  real  and  leasehold  estates  in 
accordance  with  the  provisions  of  a  deed  of  set- 
tlement made  by  his  son  on.  his  marriage,  so  £ar 
as  they  relate  to  a  particular  property.  He 
left  no  leaseholds,  and  the  trustees  of  the  son^s 
marriage  settlement  declined  to  allow  it  to  be 
taken  into  the  registry : — Held,  that  the  court 
would  not  compel  the  trustees  to  bring  in  the 
deed  of  settlement,  and  that  probate  might  issue 
without  any  portion  of  the  deed  of  settlement 
being  included  in  it,  the  party  applying  being 
willing  to  take  it  in  that  form.  Jinndas,  In 
goods  of,  32  L.  J.,  P.  166  ;  9  Jur.,  N.  S.  360  ;  12 
W.  R.  18. 

A  testatrix  bequeathed  all  her  estate  on  the 
same  trusts  as  those  contained  in  her  marriage 
settlement.  The  court  dispensed  with  the  neces- 
sity of  incorporating  the  whole  of  the  settlement 
in  the  probate,  and  required  only  such  extracts 
as  would  explain  the  nature  of  the  bequests^. 
Garhett,  In  goods  of,  21  L.  T.  366. 

A  domiciled  American  subject  made  a  will 
in  the  United  States,  by  which  he  directed 
his  property  in  this  countiy  to  be  paid  over, 
after  the  discharge  of  specified  legacies,  to  his 
executoi's  in  America,  and  to  be  by  them  dis- 
tributed according  to  the  provisions  of  a  trust 
deed  also  executed  in  the  United  States.  The 
deed  did  not  affect  the  devolution  of  property  in 
this  country,  and  the  court  therefore  allowed 
probate  to  go  without  incorporating  it,  an  affi- 
davit being  filed  in  the  registry  identifying  it 
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by  date  and  the  names  of  the  trastees.    Pm- 
body.  In  goods  of^  21  L.  T.  730. 

A  husband  left  a  will  containing  the  following 
clause  :  **  I  confirm  the  provision  made  for  my 
wife  by  her  marriage  settlements,  and  of  the 
settlement  made  on  the  marriage  of  my  son." 
The  court  allowed  probate  <^  the  will  to  go, 
without  requiring  the  settlements  to  be  incorpo- 
rated, but  directed  a  copy  of  the  settlements  to 
be  deposited  in  the  registry.  Leigh,  In  goods  of, 
28  L.  T.  914. 

Preiumption  that  Papers  fJutened  together 
at  Ezeentioii.] — ^A  will  had  been  engrossed  by  a 
law  stationer  on  fifteen  brief  sheets  of  paper, 
consecutiyely  numbered.  On  the  sixteenth  sheet 
the  testator  had  written  a  codicil,  and  on  the 
eighteenth  and  last  a  schedule  of  property  rc- 
fimd  to  in  the  will.  On  his  death,  it  was 
found  that  the  original  fourth  sheet  had  been  re- 
moved and  placed  loose  in  his  desk,  and  that  the 
original  seyenteenth  sheet  had  been  used  by  him 
in  substitution  of  the  fourth.  The  seyeral 
sheets  were  tied  together  with  tape : — ^Held, 
that  the  legal  presumption  that  papers  bound 
together  and  constituting  the  will,  as  found  at 
his  death,  were  so  bound  together  at  the  time  of 
execution  and  attestation  was  not  rebutted  by 
the  circumstances  of  the  case.  Bees  y.  Mees,  8 
L.  R.,  P.  84  ;  29  L.  T.  375. 

Incorporation— Of  Invalid  Will  by  Codicil.]— 
S.  M.  H.,  while  a  married  woman,  made  a  will 
which  was  invalid*  Afterwards,  when  a  widow, 
she  executed  a  document  beginning  with  the 
words  "This  is  a  codicil  to  the  last  will  and 
testament  of  me."  The  codicil  was  written  on 
the  same  paper  as  the  will,  and  immediately 
after  it,  and  it  was  proved  that  she  had  made 
no  other  will : — Held,  that  the  will  was  incor- 
porated in  the  codicil.  Probate  granted  of  both 
documents.  Heathcote,  In  goods  of,  6  P.  D.  30  ; 
SO  L.  J.,  P.  42  ;  44  L.  T.  280 ;  29  W.  R.  366 ; 
45  J.  P.  361. 

— ^  By  Enumeration  of  Codicils.] — Semble, 
a  document  containing  the  words  "This  is  a 
third  codicil  to  my  will"  is  not  incorporated  in 
a  codicil  of  subsequent  date  by  the  words  "  This 
IB  a  fourth  codicil  to  my  wilL"  Stoekil  v. 
Punshon,  6  P.  D.  9  ;  50  L.  J.,  P.  14  ;  44  L.  T. 
280  ;  29  W.  B.  214  ;  45  J.  P.  159.  Explained  in 
Heathcote,  In  goods  of  sujfra. 

When  Ifnincorporated.] — A.  executed  his  will 
in  February,  and  a  codicil  on  the  same  paper  in 
December ;  below  the  signature  to  the  will,  and 
before  the  commencement  of  the  codicil,  ap- 
peared a  memorandum,  which,  from  the  evidence 
of  the  solicitor  who  prepared  the  will,  had  been 
written  on  the  paper  before  the  execution  of  the 
will ; — Held,  that  the  memorandum,  being  no 
part  of  the  will  as  originally  executed,  was  not 
entitled  to  probate  by  reason  of  the  duly-exe- 
cuted codicil  of  a  subsequent  date,  such  codicil 
referring  merely  to  the  will.  Willmott,  In  goods 
of,  1  S.  &  T.  36. 

D.  made  a  testamentary  disposition  on  a  first 
page  of  a  sheet  of  note  paper,  which  was  signed 
by  himself  and  attested  by  one  witness  only. 
He  shortly  afterwards  daly  executed  a  testamen- 
tary disposition  (but  which  contained  no  refer- 
ence to  the  former  disposition)  on  the  third 
side  of  the  same  sheet.    At  the  time  of  the  exe- 


cution he  did  not  mention  to  the  attesting  wit- 
nesses the  writing  on  the  first  page,  and  one  of 
them  believed  that  he  asked  them  to  attest  his 
will : — Held,  that  the  disposition  on  the  firot 
page  was  not  incorporated  in  the  document 
executed  on  the  third  page,  and  was  therefore 
inoperative  ;  that,  as  the  disposition  on  the  third 
page  related  exclusively  to  real  property,  it  was 
not  entitled  to  probate.  Drummond,  In  goods 
o/,  2S.  &T.8;8W.  R.476. 

A  testatrix  made  a  testamentary  disposition 
on  the  first  three  pages  of  a  sheet  of  letter 
paper,  which  was  signed  by  herself,  but  unat- 
tested. She  some  time  afterwards  duly  executed 
a  testamentary  disposition  (but  which  contained 
no  reference  to  the  former  disposition)  on  the 
fourth  page  of  the  same  sheet.  At  the  time  of 
the  execution  the  testatrix  told  the  witnesses 
that  it  was  her  will ;  but  the  paper  was  so 
folded  that  they  could  not  see  the  writing 
above  her  signature,  and  they  did  not  know 
that  there  was  any  writing  on  the  other  pages  : 
— Held,  that  the  disposition  on  the  first  three 
pages  of  the  sheet  was  not  incorporated  in  the 
document  executed  on  the  fourth  page,  and  was 
therefore  inoperative.  Toveg,  In  goods  of  47 
L.  J.,  P.  63  ;  39  L.  T.  235  ;  27  W.  R.  140. 

Where  Probate  allowed  without  Incorpora- 
tion.]— ^An  American,  by  a  will  and  codicils,  dis- 
posed of  his  property  generally,  and  by  a  second 
will,  in  whicn  he  named  separate  executors,  of 
moneys  be  had  invested  in  the  British  funds.  He 
expressed  a  distinct  wish  that  the  British  vrill 
should  take  effect  as  a  separate  testamentary  dis- 
position of  property  independently  of  and  dis- 
connected from  his  general  will : — Held,  that  it 
was  unnecessary  to  incorporate  the  American 
will,  which  was  very  bulky,  in  the  English  pro- 
bate, but  that  an  authenticated  copy  of  the 
American  will  and  codicils  should  be  filed  in 
the  registry,  and  a  note  be  added  to  the  English 
probate  to  the  effect  that  such  copy  had  been  so 
filed.  Astor,  In  goods  of  1  P.  D.  150  ;  45  L.  J., 
P.  78  ;  34  L.  T.  856  ;  24  W.  R.  639. 

Beodi  of  Settlement] — See  supra,  col.  848. 

10.  Conditional  and  Contingent. 

Sailor.] — ^A  master  mariner,  whilst  on  a  voyage, 
wrote  with  his  own  hand  a  will  which  com- 
menced, *'  This  is  the  last  will  and  testament  of 
me,  that  in  case  anything  should  happen  to  me 
during  the  remainder  of  the  voyage  from  hence 
to  Sicily  and  back  to  London,  then  I  give  and 
bequeath,"  &c. : — Held,  that  the  dispositions  of 
the  will  were  dependent  on  the  event  referred  to 
at  the  beginning  of  it,  and  that  it  had  therefore 
only  a  contingent  operation.  Boh inson,  In  goods 
of  2  L.  R.,  P.  171 ;  40  L.  J.,  P.  16 ;  23  L.  T.  397 ; 
19  W.  R.  135. 

A  mariner's  wiU,  commencing  ^*  Instructions 
to  be  followed  if  1  die  at  sea  or  abroad,"  is  con- 
ditional. Lindsay  v.  Lindsay,  2  L.  R.,  P.  459 ; 
42  L.  J.,  P.  32  ;  27  L.  T.  692  ;  21  W.  R.  272. 

A  master  mariner  being  about  to  sail  from 
Liverpool  to  Wales,  made  a  will,  which  contained 
the  following  clause:  "Should  anything  happen 
to  me  on  my  passage  to  Wales,  or  during  my  stay 
there,  I  leave  all  my  goods,"  &c.  He  returned 
from  that  voyage,  but  evidence  was  offered  of 
adherence  to  and  recognition  of  the  will  subse- 
quently : — Held,  that  the  will  was  conditional, 
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and  tliat  no  eyidence  was  admissible  to  shew  that 
he  intended  that  it  shocdd  be  operatiye  after  the 
time  limited  in  the  condition  had  expired. 
Itoherts  v.  RoheHt,  2  S.  &  T.  337  ;  31  L.  J.,  P. 
46  ;  8  Jnr.,  N.  S.  220 ;  5  L.  T.  689. 

On  Ooiiig  a  Journey.]— When  a  will  is  ex- 
pressed to  take  effect  daring  absence  on  a  par- 
ticular Tojage,  and  the  writer  returns  to  England, 
the  court  cannot  admit  evidence  to  shew  the 
writer^s  intention  of  adhering  to  that  will  daring 
a  subsequent  absence.  Winn,  In  goods  of,  2 
S.  &  T.  147  ;  7  Jur.,  N.  8.  764  ;  9  W.  ft.  862. 

W.  executed  a  paper  in  which  he  stated  that 
be  was  on  the  eve  of  embarking  for  foreign  parts, 
and  thereby,  in  case  of  his  decease  during  his 
absence  being  folly  ascertained  and  prov^,  he 
made  certain  bequests.  He  returned  from  that 
voyage  the  following  year,  and  subsequently 
again  left  England,  and  was  supposed  to  have 
died  in  Australia : — Held,  that  the  paper  was 
conditional,  to  operate  only  if  he  died  on  his 
then  intended  voyage ;  and  that,  as  he  returned 
from  it,  the  will  had  no  further  effect.    lb. 

Where  a  person  wrote  with  his  own  hand  a 
will,  in  which  he  stated  he  did  so  **  being  about 
to  proceed  on  a  long  voyage,  and  not  Imowing 
what  will  happen  to  me ;  "  and  he  made  a  tour, 
and  returned  home,  and  subsequently  duly  exe- 
cuted this  paper  in  the  presence  of  two  wit- 
nesses :— Held,  entitled  to  probate.  Hohson,  In 
goods  of,  7  Jur.,  N.  8.  1208. 

"In  CaM  of  my  Death  on  the  Way."]— A 

testator  being  about  to  travel,  made  his  will, 
which  contained  the  following  words :  "  On 
leaving  this  station  for  T.  and  M.,  in  case  of 
my  death  on  the  way,  know  all  men  this  is  a 
memorandum  of  my  last  will  and  testament:" — 
Held,  that  the  will  was  not  contingent  upon  his 
death  before  arriving  at  T.  or  M. ;  and  therefore 
it  was  admitted  to  probate.  Mayd,  In  goods  of, 
6  P.  D.  17 ;  60  L.  J.,  P.  7 ;  29  W.  R.  214  ;  45 
J.  P.  8. 

A  person  executed  his  will  in  England.  He 
then  went  to  India,  and  while  there  executed  a 
second  will,  which  contained  this  clause :  "  I 
write  this  as  my  last  will  and  testament  in  case 
of  a  sudden  or  accidental  death  befalling  me  in 
India."  He  died  in  England :— Held,  that  the 
will  was  contingent  on  his  dying  in  India,  and 
that,  as  the  event  had  not  occurred,  the  instru- 
ment was  inoperative.  Newton,  In  goods  of  or 
Jobson  V.  Boss,  42  L.  J.,  P.  68 ;  28  L.  T.  677 : 
21  W.  R.  648. 

A  party  executed  a  paper  in  which  he  made 
use  of  the  following  language  :  "  Being  obliged 
to  leave  England  to  join  my  regiment  in  China, 

1  leave  this  paper  containing  my  wishes.  Should 
anything  unfortunately  happen  to  me  whilst 
abroad,  1  wish  everything  that  I  may  be  in  pos- 
session of  at  that  time,  or  anything  appertaining 
to  me  hereafter,  to  be  divided,*'  &c.  The  de- 
ceased returned  to  England  from  China : — Held, 
that  the  dispositions  of  the  will  were  dependent 
upon  his  death  in  China,  and  therefore  that  the 
will  itself  was  conditional.    Porter,  In  goods  of, 

2  L.  R.,  P.  22;  39  L.  J.,  P.  12;  21  L.  T.680. 
After  the  death  of  a  testator  a  vnll  was  found 

amongst  his  papers  which  had  been  executed 
t^vo  years  previously,  commencing,  "  In  case  of 
any  fiEital  accident  happening  to  me,  being  about 
to  travel  by  railway,  I  hereby  leave  all  my  pro- 
perty," &c. : — Held,  that  the  will  was  not  con- 


tingent upon  his  death  by  accident  daring  the 
journey  he  was  about  to  take.  Dodson,  I*  goods 
of,  1  L.  R.,  P.  88 ;  36  L.  J.,  P.  64  ;  13  L.  T.  758 : 
14  W.  R.  408. 

A  person  wrote  and  signed  a  will  on  the  14th 
of  Augofit,  1868,  beginning,  ^  In  the  prospect  of 
a  long  journey,  should  God  not  permit  me  to 
retnm  to  my  home,  I  make  this  my  last  will.'' 
He  afterwards  went  on  a  journey,  and  returned 
on  the  26th  of  8eptember,  1868.  In  Febraaiy, 
1869,  he  acknowledged  his  signature  to  the  will 
in  the  presence  of  two  witnesses,  who  duly  snb- 
scribed  the  same  : — ^Held,  that  ihe  will  was  en- 
titled to  prolwte,  as  it  was  executed  after  the 
completion  of  the  jonmey  contemplated.  Catc- 
tUom,  In  goods  of,  3  8.  &  T.  417  ;  33  L.  J.,  P. 
23  ;  10  Jur.,  N.  8.  51 ;  12  W.  R.  443. 

On  Death  firom  PsrUonlmr  Illnen.] — A  will 
in  these  words:  "I,  W.  M.,  being  physically 
weak  in  health,  have  obtained  permission  to 
cease  from  all  duty  for  a  few  days,  and  I  wish 
during  such  time  to  be  removed  from  the  torig- 
Apellhia,  to  the  floating  hospital  ship  Berwick 
WfUls,  in  order  to  recruit  my  health  ;  and  in  the 
event  of  my  death  occurring  daring  such  time,  I 
do  hereby  will  and  bequeath,"  &c.,  is  not  con- 
tingent on  the  event  of  the  testator's  death  in 
consequence  of  the  illness  from  which  he  was 
suffering  when  the  will  was  made.  Martin,  In 
goods  of,  1  L.  R.,  P.  380  ;  36  L.  J.,  P.  116  ;  17 
L.  T.  32. 

On.  Death  firom  Partienlmr  dimate.]  —  The 
words  *'  I  request  that  in  the  event  of  my  death 
while  serving  in  this  horrid  climate,  or  any  acci- 
dent happening  to  me,**  do  not  make  a  testa- 
mentary paper  conditional  in  the  event  of  death 
while  in  that  climate.  Thorne,  In  goods  of,  4 
8.  &  T.  36  ;  34  L.  J.,  P.  131 ;  11  Jur.,  N.  8.  669  ; 
12  L.  T.  639. 

<'0n  my  Bon  Dying  nnder  Twenty-one,'*  fte.l 

— ^A  general  probate  decreed  of  a  will  intended 
''to  take  effect  only  in  the  event  of  my  son 
Charles  dying  under  twenty-one,  and  ^  my 
daughter  dying  under  that  age  unmarried.'^ 
Cooper,  In  goods  of,  1  Deane  Bcc.  Rep.  9. 

Hnsband  and  Wife.] — ^A  husband  made  a  will 
by  which  he  left  all  his  property  to  his  wife,  and 
made  her  sole  executrix.  He  subsequently,  with 
his  wife,  executed  a  joint  will,  which  was  ex- 
pressed to  take  effect  in  case  they  should  be 
called  out  of  the  world  at  one  and  the  same 
time  and  by  one  and  the  same  accident.  By  this 
will  they  revoked  all  former  wills.  The  hus- 
band died  in  the  lifetime  of  his  wife : — ^Held, 
that  the  joint  vnll  was  dependent  upon  a  con- 
tingency which  did  not  happen,  and  was,  there- 
fore, inoperative  even  to  revoke  a  previous  will. 
Hngo,  In  goods  of,  2  P.  D.  73  ;  46  L.  J.,  P.  21  ; 
36  L.  T.  618  ;  26  W.  R.  396. 

A  wife  made  a  will  in  exercise  of  a  power,  but 
appointed  no  executor.  The  will  was  dependent 
on  events  which  never  happened,  and  the  legatees 
named  in  it  died  in  her  lifetime.  The  will  being: 
clearly  inoperative,  the  court  refused  to  admit  it 
to  probate.  Graham,  In  goods  of,  2  L.  R.,  P. 
385  ;  41  L.  J.,  P.  46  ;  26  L.  T.  629  ;  20  W.  R.  614. 

A.  disposed  of  his  personal  and  certain  of  his 
real  property,  and  appointed  executors.  He 
subsequently  executed  another  testamentary 
paper,  in  which  was  the  clause,  **If  my  wi£e8ur> 
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vivea  me,  in  two  years  after  my  wife's  death 
my  second  cousin,  B.,  and  next  of  kin,  to  take 
possession  of  all  my  real  and  personal  property, 
and  to  pay  all  my  just  debts  according  to  my 
will.  ...  I  give  B.  this  written  document, 
as  I  am  afraid  my  executors  will  not  put  my  will 
into  court."  The  executors  died  in  the  lifetime 
of  A. : — Held,  that  as  the  paper  was  testamen- 
tary and  duly  executed,  although  not  to  operate 
until  some  time  after  the  death  of  the  testator, 
it  was  entitled  to  probate,  and  that  B.  was 
executor  according  to  the  tenor  thereof,  but  that 
he  must  take  probate  of  the  will  as  well  as  of 
that  paper.  JV^tww,  In  good»  of,  7  Jur.,  N.  S. 
688. 

A  testator  wrote  a  codicil  with  his  own  hand, 
which  concluded  as  follows  :  "  I  give-  my  wife 
the  option  of  adding  this  codicil  to  my  will  or 
not,  as  she  may  think  proper  or  necessary :" — 
Held,  that  the  validity  of  this  paper  was  con- 
ditional on  the  assent  of  the  wife,  and  that  as 
she  elected  not  to  avail  herself  of  its  provisions, 
it  ought  not  to  be  included  in  the  probate. 
Smithy  In  goods  of,  1  L.  R.,  P.  717  ;  38  L.  J.,  P. 
85  ;  17  W.  R.  1110  ;  21  L.  T.  340. 

'*  Until  I  Recover,"  Ac.]— A  will,  executed  in 
1851,  contained  a  clause  in  the  following  terms  : 
^  I  leave  to  P.  and  D.  the  house  and  lands  of 
L.,  until  I  am  able  to  live  there  and  enjoy 
it  myself."  At  the  date  of  the  will  the  tes- 
tator  was  absent  from  L.,  and  was  suffering 
from  a  dangerous  illness ;  he,  however,  sur- 
vived a  considerable  time,  and  on  several  occa- 
sions afterwards  resided  at  L.,  and  many  years 
after  the  execution  of  the  will  executed  codicils 
which  referred  to  and  republished  it.  In  an 
ejectment  by  parties  entitled  to  the  residuary 
real  estate  against  P.  and  D.,  to  recover  the 
lands  of  L.,  parol  evidence  was  offered  by  the 
defendants,  and  admitted,  shewing  that  the  tes- 
tator entertained  peculiar  religious  opinions,  and 
believed  that  he  would  revisit  the  earth  after  his 
death  for  a  period  which  he  described  as  the 
millennium,  and  that  he  had  frequently  stated 
that  he  would  reside  at  L.  during  that  period  : — 
Held,  independently  of  the  parol  evidence  as  to 
the  religious  opinions  of  the  testator,  first,  that 
the  above  clause  in  the  will  was  to  be  con- 
strued as  a  devise,  operating  as  a  testamentary 
disposition,  to  take  effect  upon  his  death,  and 
not  as  a  gift  inter  vivos  or  the  lands,  or  the 
profits  thereof,  until  the  testator,  on  recovering 
from  his  then  illness,  should  be  able  in  his  life- 
time to  enjoy  them.  Bunbury  v.  Doran,  8  Ir. 
R.,  C.  L.  516.  Affirmed,  9  Ir.  R.,  Ch.  284— Ex. 
Ch. 


When  Contingent  Claoeee  Rejected.]— 


Held,  secondly,  that  the  words  "until  I  am 
able  to  live  there  and  enjoy  it  myself  "  should 
be  rejected,  as  a  limitation  until  an  impossible 
event,  and  that  the  estate  in  the  lands  given  to 
P.  and  D.  passed  to  them  unqualified  by  these 
words.    J$. 

11,  Joint  and  Mutual  Wills. 

Ifpon  Death  of  both.] — Probate  granted  of  a 
joint  will  of  two  persons,  as  a  distinct  will,  upon 
the  death  of  both.  Stracy,  In,  goods  of,  Deane 
Ecc.  Rep.  6 ;  1  Jur.,  N.  S.  1177. 

A.  ana  B.,  partners  in  a  fanning  business,  and 
joint  tenants  in  certain  freeholds,  executed  a  will 


containing  various  devises  and  bequests,  to  take 
effect  after  the  decease  of  both  of  them.  On  the 
death  of  A.,  B.  surviving,  application  for  probate, 
as  of  the  will  of  A.,  was  made  by  the  executor 
therein  named  :— Held,  that  probate  could  not 
be  granted  of  such  an  instrument  till  after  the 
death  of  both  parties.  Bmne,  In  goods  of,  1 
S.  &  T.  144.  ,  .  , 

Two  sisters  executed  a  joint  will,  in  which 
they  stated  their  desire,  that  as  they  were  Uvmg 
mutually  together  upon  the  joint  savings  of  each 
other,  at  the  death  of  either,  the  survivor  should 
have  all  that  remained;  and  further,  on  thQ 
death  of  the  survivor,  that  any  residue  should  be 
divided  amongst  certain  persons.  The  surviving 
sister  did  not  prove  this  document,  but  on  her 
death,  administration,  with  this  paper  annexed 
as  the  will  of  the  survivor,  was  granted  to  one  of 
the  parties  entitled  in  distribution  to  her  pro- 
perty. Lovegrove,  In  goods  q/",  2  S.  &  T.  453 ; 
31  L.  J.,  P.  87  ;  8  Jur.,  N.  S.  442  ;  6  L.  T.  131. 

CJontingent.l— Husband  and  wife  executed  a 
joint  will,  which  was  expressed  to  take  effect  in 
case  they  should  be  called  out  of  the  world  at 
one  and  the  same  time,  and  by  one  and  the  same 
accident.  The  husband  died  in  the  lifetime  of 
the  vrife  :— Held,  that  the  joint  wUl  was  depen- 
dent upon  a  contingency  which  did  not  happen, 
and  was  therefore  inopei-ative.  Hugo,  In  goodn 
of,  2  P.  D.  73  ;  46  L.  J.,  P.  21 ;  36  L.  T.  518 ; 
25  W.  R.  396. 

12.  In  Execution  of  a  Power  of 
Appointment. 

Generally.]— Before  the  passing  of  the  20  &  21 
Vict.  c.  77,  though  the  ecclesiastical  court  could 
grant  probate  of  the  will  or  testamentary  ap- 
pointment of  a  married  woman,  yet  if  parties 
who  claimed  under  such  will  were  about  to  in- 
stitute a  suit  in  equity  to  enforce  their  right  to 
a  part  of  the  fund  bequeathed  by  it,  a  court  of 
common  law  would  not  interfere  by  prohibition, 
to  restrain  the  ecclesiastical  court  from  granting 
probate  of  such  will  or  testamentary  document, 
limited  only  to  so  much  of  the  sum  bequeathed 
as  was  sought  to  be  recovered ;  it  appearing  that, 
according  to  the  practice  of  the  Court  of  Chan- 
cery, such;  limited  administration  was  necessary 
for  the  purpose  of  instituting  the  suit.  TticJur 
V.  Southcote,  12  L.  J.,  C  P.  21  ;  S,  C,  nom. 
'JSlcUt  v.  Ininan,  6  Scott,  N.  R.  843  ;  4  M.  &  G. 
1049;  Car.  &M.82. 

7  Will.  4  &  1  Vict.  c.  26,  s.  10,  appUes  as  well 
to  powers  of  appointment  created  after  the  act 
as  to  those  previously  created,  and  therefore  a 
power  created  after  the  act,  to  appoint  by  will 
attested  by  three  witnesses,  is  well  executed  by  a 
will  attested  by  two  witnesses,  in  conformity 
with  s.  9.  Uubhard  v.  Lee,  1  L.  R.,  Ex.  255 ; 
35  L.  J.,  Ex.  169  ;  12  Jur.,  N.  S.  435 ;  13  L.  T. 
367  ;  14  W.  R.  694  ;  4  H.  &  C.  418. 

A  power  of  appointment  which  is  not  in  terms 
a  power  to  appoint  by  will  is  not  well  executed 
by  a  vrill  executed  in  the  manner  required  by 
the  Wills  Act,  unless  the  formalities  required  by 
the  power  are  also  observed.  Taylor  v.  Meads, 
34  lVJ.,  Ch.  203  ;  11  Jur.,  N.  S.  166  ;  13  W.  R. 
394 

The  circumstance  that  a  will  is  made  in  execu- 
tion of  a  power  does  not  exempt  it  from  the 
general  rute  that  probate  cannot  be  granted  of 
an  instrument,  unless  it  is  duly  executed  as  a 
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will  in  conformity  with  the  law  of  domicil  of  i  granted  letters  of  administration  of  hi 
the  testator.     Crookenden  y.  FnUer^  1  S.  Ac  T.   save  as  to  such  of  them  as  he  was  entitl 
29  L.  J.,  P.  1 ;  6  Jur.,  N.  S.  1222  :  1  L.  T. 


441 
70. 

In  the  absence  of  a  contrary  intention  ap- 
parent on  the  face  of  a  will,  a  general  residuary 
bequest  operates  as  an  exercise  of  a  general 
power  of  appointment,  of  which  the  testator  is 
the  donee,  although  the  residuary  legatees  are 
the  persons  who  would  be  entitled,  in  default  of 
appointment,  under  the  instrument  creating  the 
power.    Att-Oen.  r.  Brackenbury,  1  H.  &  C. 

If  in  such  case  the  testator  has  in  the  first  in- 
stance charged  his  residuary  estate  with  the  pay- 
ment of  debts  and  legacies,  it  is  not  competent 
for  the  residuary  legatees  to  disclaim  the  fond 
under  the  appointment,  and  elect  to  take  under 
the  gift  to  them  in  the  original  instrument.    lb. 

Where  a  testamentary  paper  is  alleged  to  have 
been  made  in  execution  of  a  power,  and  proof  of 
a  power  enabling  the  deceased  to  dispose  of  pro- 
perty  by  will  is  given,  the  court  is  bound  to 
decree  probate,  and  has  no  authority  to  inquire 
whether  the  will  is  in  the  form  required  by  law 
for  the  due  execution  of  a  power,  or  whether  it 
has  been  executed  with  the  formalities  required 
by  the  power.  It  is  for  a  court  of  construction 
to  decide  whether  the  will  is  operative.  De 
ChatelaiH  v.  De  Pontigny,  1  S.  &  T.  411  :  29 
L.  J.,  P.  147 ;  6  Jur.,  N.  S.  579. 

A  will  of  a  person  who  dies  domiciled  abroad 
dispoang  of  personal  estate  in  this  country,  if 
made  in  pursuance  of  a  power  of  appointment, 
and  executed  in  compliance  with  the  requisites 
of  the  power,  is  entitled  to  probate,  though  not 
executed  according  to  the  testamentary  law  of 
the  domicil  of  the  testator.  Alexander^  In  good* 
of,  29  L.  J.,  P.  93  ;  6  Jur.,  N.  8.  345. 

B^Yooation.] — ^A  widow,  under  the  powers 
given  to  her  by  her  marriage  settlement,  exe- 
cuted a  will  in  favour  of  B.,  without  having 
executed  any  fresh  settlement  of  the  property 
included  in  her  first  marriage  settlement:— 
Held,  that  she  had  a  right  to  revoke  the  will  so 
made  by  any  of  the  methods  prescribed  by  the 
Wills  Act.    Hawketley  v.  Barrow,  1  L.  R.,  P. 


his  effects, 
entitled  to  ap- 
point by  will.     McL$o%,  In  good*  of  30  L.  J.,  P. 
168.    See  alto  caset,  ante,  col.  827. 


147 ;  35  L.  J.,  P.  67  j  14  W.  R.  822  ;  14  L.  T. 
672. 

A  married  woman  exercised  two  powers  of  ap- 
pointment in  separate  wills  executed  at  different 
times.  The  later  will  contained  a  clause  revok- 
ing all  former  wills.  Evidence  being  adduced 
that  she  did  not  thereby  intend  to  revoke  the 
appointment  in  the  first  will,  the  court  granted 
probate  of  both  wills.  Meredith,  In  goods  of, 
29  L.  J.,  P.  155. 

A  married  woman  made  a  will  in  1848,  in  exe- 
cution of  a  power  of  appointment,  and  in  1857 
made  another  in  execution  of  another  power  of 
appointment.  The  later  will  contained  a  general 
revocatory  clause,  but  it  did  not  refer  to  the 
will  of  1848,  or  to  the  power  in  execution  of 
which  it  was  made  ;  or  to  the  property  thereby 
appointed  :— Held,  that  the  will  of  1848  was  not 
revoked.  Joys,  In  goods  of  30  L.  J.,  P.  164. 
See  also  cases,  post,  cols.  902,  903. 

Ezereise  of  Power— Subsequent  Karriage.]-- 
The  will  of  M.,  by  which  he  exercised  a  power  of 
appointment  and  also  disposed  of  his  own  per- 
sonal estate,  having  been,  as  to  his  own  estate, 


IS.  Alterations,  Additions,  and  Omissions. 

Ctaaral  BuIm  as  to.]— The  court  will  rectify 
an  expression,  or  even  supply  proper  words,  in  a 
will,  in  Older  to  effectuate  a  testator's  intention. 
White  V.  Barber,  5  Burr.  2703. 

The  rule  of  construction  of  a  devise  is  to  give 
effect,  if  possible,  to  every  word  used  by  the  tes- 
tator ;  and  particular  words  used  by  him  are  not 
to  be  rejected,  unless  the  retaining  of  them 
would  induce  a  construction  totally  iireoon- 
cilable  with  the  rest  of  the  instrument*  Doe  d. 
LittletDood  v.  Oreen,  2  Jur.  859. 

If  a  will  contains  passages  cancelled  by  the 
testator,  they  cannot  b«  called  in  aid  to  explain 
the  remaining  parts  of  the  vnll,  but  it  most  be 
read  as  if  the  cancelled  passages  were  a  blank. 
Doe  d.  Speneer  v.  Pedley,  2  Gale,  106. 

It  is  a  common  rule  of  construction,  that  if 
the  words  of  a  gift  are  of  themselves  plain,  dis- 
tinct, and  capable  of  having  a  legal  effect,  c^ect 
must  be  given  to  them,  notwithstanding  any  im- 
probability which  may  arise  from  looking  at  the 
other  parts  of  the  wUl.  On  tiie  other  hjmd,  if 
the  words  are  ambiguous  in  expression  or  effect, 
they  are  not  to  be  rejected  for  uncertainty,  but 
you  must  collect,  if  you  can,  from  the  other  parts 
of  the  will,  an  indication  of  what  the  testator 
meant  by  those  words  which  by  themselves  ap- 
pear to  be  ambiguous*  Wilson  v«  £den,  11  B«iv. 
289. 

Where  the  words  of  a  will  are  capable  of  a  con- 
struction which  will  give  effect  to  every  word,  it 
is  not  within  the  competency  of  the  court  to  alter 
their  collocation.    &  6\,  12  Beav.  454. 

Words  may  be  supplied  in  a  will  to  render  a 
sentence  complete  and  intelligible,  in  aid  of  the 
apparent  intent  to  be  collected  from  the  whole 
context.  Doe  d.  Leach  v.  Micklem^  6  East,  486  ; 
2  Smith,  499.  And  see  Right  d.  Day  v.  Day^  16 
Bast,  67« 


Proiumption  is  that  they  were  made  after 
Exeeution.] — Obliterations,  interlineations,  or 
other  alterations  in  a  will,  after  execution,  are 
void,  if  not  affbrmed  in  the  margin  or  otherwise 
by  the  signature  of  the  testator  and  the  attes- 
tation of  witnesses.  Grev^iUe  v.  Tylee,  7  Moore, 
P.  C.  C.  320. 

The  mere  circumstance  of  the  amount,  or  the 
name  of  a  legatee,  being  inserted  in  different 
ink,  and  in  a  different  handwriting,  does  not 
alone  constitute  an  obliteration,  interlineation, 
or  other  alteration,  within  the  meaning  of  the 
statute,  nor  does  any  presumption  arise  against 
a  will  being  duly  executed  as  it  appears.  The 
case  is  different  where  there  is  an  erasure  ai>- 
parent  on  the  face  of  the  will,  and  that  erasure 
has  been  superinduced  by  other  writing.  Under 
such  circumstances,  the  onus  proband!  lies  upon 
the  party  who  alleges  such  alteration  to  have 
been  done  prior  to  execution,  to  prove  by  ex- 
trinsic evidence  that  the  words  were  inserted 
before  execution,  and  that  they  had  the  sanctioQ 
of  the  testator.    lb. 

As  a  deed  cannot  be  altered  after  execution 
without  fraud  or  wrong,  the  presumption,  if  an 
alteration  appears,  is  that  it  was  made  before 


revoked  by  his  subsequent  marriage,  the  court   execution.    But  this  presumption  does  not  ftpply 
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in  the  case  of  a  will  which  may  be  altered  by 
the  testator  without  fraud  or  wrong.  Doe  d. 
Tatum  V.  Catamore,  16  Q.  B.  745  ;  8,  C,  nom. 
Doe  d.  Tatham  v.  Cattamore,  20  L,  J.,  Q.  B. 
864. 

Alterations  on  the  face  of  a  will  are  presumed 
to  be  made  after  the  will  is  made,  until  evidence 
to  the  contrary  is  adduced.  Doe  d.  Shalloross  v. 
Palmary  16  Q.  B.  747  ;  20  L.  J.,  Q.  B.  .367  ;  15 
Jur.  836. 

A  will  contained  alterations  and  erasui-es  af- 
fecting the  amount  and  objects  of  the  testator's 
bounty,  the  existence  of  which,  at  the  time  of 
the  execution,  the  attesting  witnesses  could  not 
depose  to  : — Held,  there  being  an  absence  of  all 
direct  evidence  as  to  the  alterations  and  erasures, 
that  the  presumption  of  law  was,  that  such  al- 
terations and  erasures  were  made  after  the  exe- 
cution of  the  will,  and  probate  of  the  will  was 
granted  in  its  original  form.  Cooper  v.  Boeltett, 
4  Moore,  P.  C.  C.  419  ;  10  Jur.  931. 

Unattested  alterations  in  the  handwriting  of 
the  testator  in  a  will  made  before  7  Will.  4  & 
1  Vict.  c.  26,  s.  20,  came  into  operation,  will,  in 
the  absence  of  any  evidence  as  to  their  date,  be 
presumed  to  have  been  made  before  the  act 
came  into  operation,  StreakeVt  In  goods  of,  28 
L.  J.,  P.  50. 

How  Bebutted.]  —  The  presumption  of 


law,  that  the  interlineations  in  a  will  were 
made  after  execution  prevails  only  in  the  ab- 
sence of  evidence  to  the  contrary,  and  very 
slight  affirmative  evidence  is  sufficient  to  rebut 
the  presumption.  Duffy,  In  goods  of,  6  Jr.  R., 
Eq.  506. 

Presumption  as  to  Bate  of,  in  Will  made 


before  Wills  Act.] — A  testator,  by  his  will  dated 
in  1834,  devised  and  bequeathed  real,  copyhold 
and  personal  estate  upon  certain  trusts.  Cer- 
tain of  the  words  in  the  declaration  of  trust 
were  interlineated.  Probate  was  granted  of  the 
will  by  the  Consistory  Court  of  C.  A  question 
being  raised,  whether,  with  regard  to  the  real 
estate,  the  interlineation  was  made  before  or 
after  the  execution  of  the  will,  it  was  held, 
having  T^;ard  to  the  granting  of  the  probate  by 
the  Consistory  Court,  that  it  was  made  before 
the  execution  of  the  will.  Cntttenden,  In  re, 
Davey  v.  Lansdell,  45  L.  T.  465  ;  30  W.  R.  57. 

Alterations  and  Additlonf-^Eyidence  that 
they  were  made  before  Execution.] — Although, 
when  alterations  are  apparent  on  the  face  of  a 
will,  it  cannot  be  presumed  that  they  were  made 
before  execution,  and  they  cannot  be  admitted  to 
probate  without  some  affirmative  evidence  that 
they  were  in  fact  so  made,  yet  a  court  or  jury 
trying  this  question  of  fact  is  not  confined  to 
any  particular  species  of  evidence,  but  may  act 
upon  any  evidence  which,  having  regard  to  all 
the  circumstances,  reasonably  leads  the  judgment 
to  the  conclusion  that  the  alterations  were  made 
before  execution.    Moore  v.  Moore,  6  Jr.  R,  Eq. 

166. 

A  lawyer's  holograph  will  settled  property  on 
his  younger  grandson  Stephen  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  then  to 
his  elder  grandson  Richard,  remainder,  &c.  The 
word  "  Richard  "  was  interlined  and  "  Stephen  " 
struck  out  in  the  first,  and  vice  vers&  in  the 
second  case.  These  alterations  were  in  the  hand- 
writing  of,  and  initialed  by,  the  testator,  who 


had  previously  expressed  his  intention  of  settling 
the  property  on  his  grandsons  in  priority  of  birth, 
who  also  knew  their  names,  and  there  was  no 
reason  why  the  younger  should  be  preferred. 
There  having  been  a  subsequent  opportunity  for 
correcting  the  mistake  before  execution,  and  the 
appearance  of  the  wills  and  alterations  raising 
the  presumption,  confirmed  by  the  opinion  of 
two  experts,  of  contemporaneous  writing,  pro- 
bate was  decreed  with  such  alterations.    Ih. 

A  will  contained  several  unattested  interlinea- 
tions, most  of  them  of  single  words,  each  of 
which  was  required  to  complete  the  sentence  to 
which  it  belonged.  They  were  apparently 
written  with  the  same  ink  and  at  the  same  time 
as  the  rest  of  the  will,  but  at  the  time  of  execu- 
tion the  body  of  the  will  was  covered  up  by  the 
testatrix,  so  that  the  witnesses  could  not  see 
whether  the  interlineations  were  there  or  not. 
The  court  held  that  it  was  not  bound  to  presume 
that  these  interlineations  were  made  after  execu- 
tion, and  included  them  in  the  probate.  Cadge, 
In  goods  of,  1  L.  R.,  P.  543  ;  37  L.  J.,  P.  16  ;  17 
L.  T.  484  ;  16  W.  R.  406. 

Some  trifling  alterations  and  interlineations 
appeared  on  the  face  of  a  holograph  will,  and 
there  was  no  evidence  whether  they  were  written 
before  or  after  the  execution,  except  the  affidavit 
of  an  expert,  that  in  his  opinion  they  were 
written  at  the  same  time  as  the  rest  of  the  will. 
On  that  evidence  the  court  admitted  them  to 
probate.  Hindmarch,  In  goods  of,  1  L.  R.,  P, 
307  ;  36  L.  J.,  P.  24. 


Absence  of  Proof.] — In  the  absence  of 


any  proof  that  alterations  in  a  will  were  made 
before  its  execution,  beyond  the  fact  that  they 
bear  an  earlier  date  than  the  will  in  the  hand- 
writing of  the  testator,  such  alterations  will  not 
be  recognized  by  the  court,  or  appear  in  the  pro- 
bate.   Adamson,  In  goods  of,  3  L.  R.,  P.  253. 

Where  Deliberative.]— A  testator  exe- 
cuted a  will  and  codicil.  At  some  time  after  the 
execution  of  the  will,  but  before  that  of  the 
codicil,  he,  with  a  pencil,  struck  through  several 
paragraphs  of  his  will,  and  made  his  initials  on 
the  margin;  he  also  placed  a  query  opposite 
other  paragraphs.  The  codicil  confirmed,  in  so 
far  as  it  did  not  alter,  the  will : — Held,  that  the 
alterations  so  made  were  only  deliberative,  and 
not  final,  and  not  included  in  the  confirmation 
of  the  codicil,  and,  therefore,  to  be  omitted  from 
the  probate.  Hall,  In  goods  of,  2  L.  R.,  P.  256  ; 
40  L.  J.,  P.  37  ;  25  L,  T.  384  ;  19  W.  R.  897. 


Words  in  PencU.]— A  lady  executed  a 


printed  form  of  a  will.  The  blanks  were  filled 
up  by  her  in  her  own  handwriting,  partly  with 
ink  and  partly  with  a  pencil.  Some  portion  of 
the  writing  in  ink  extended  over  that  in  pencil, 
and  some  words  of  the  latter  had  been  rubbed 
out  and  obliterated.  The  words  in  ink  were 
sensible  as  read  with  the  printed  part  of  the  will. 
The  attesting  witnesses  aid  not  see  the  writing 
when  they  attested  the  will : — Held,  that  the 
words  in  pencil  were  deliberative  only,  and  pro- 
bate was  granted  without  them.  Adams,  In 
goods  of,  2  li.  R.,  P.  367  ;  41  L.  J.,  P.  31 ;  26 
L.  T.  526  ;  20  W.  R.  400. 


Partly  in  Ink  and  partly  in  Pencil.] — 


A  person  executed  a  draft  will  in  April,  1847.  In 
May,  1847,  he  executed  an  engrossed  will.    In 
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September,  1854,  he  execated  a  codicil  purport- 
ing to  be  a  codicil  to  his  last  will,  of  April,  1847. 
It  was  supposed  that  he  really  intended  it  to  be 
a  codicil  to  the  ^vill  of  May,  1 847.  The  draft  will 
contained  interlineations  in  the  testator's  hand- 
writing in  ink  and  jx^ncil,  and  cancellations. 
Both  wills  were  in  the  handwriting  of  the  same 
person,  who  deposed  that  he  copied  the  engrossed 
from  the  draft  will.  The  engrossed  will  agreed 
with  the  draft  will  as  altered  in  ink,  but  not  as 
altered  in  pencil : — Probate  decreed  of  the  draft 
will  of  April,  1847,  including  the  alterations  in 
ink,  but  not  those  in  pencil,  in  so  far  as  they 
agreed  with  the  will  of  Biay,  1847,  together 
with  the  codicil  of  1854.  Wyatt^  In,  ffoads 
of.  2  S.  &  T.  494 ;  31  L.  J.,  P.  197 ;  6  L.  T. 
«i94  :  10  W.  E.  783. 

When  a  will  seemed  to  have  been  first  written 
in  pencil  and  afterwards  traced  with  ink,  but  not 
iximpletely,  words  in  some  cases  being  written  in 
ink  above,  and  apparently  in  substitution  for,  the 
{>encil  writing,  and  in  other  parts  the  pencil 
writing  standing  alone,  the  court  declined  to  in- 
4'lude  the  {pencil  writing  in  the  grant.  Bellamy. 
Ik  goods  of,  14  W.  R.  501. 

Attastation  of.] — ^The  clause  appointing 

executors  was  written  partly  on  the  second  and 
partly  on  the  third  side  of  a  will.  Subsequently 
the  testator  altered  the  clause,  but  his  signature 
and  those  of  the  attesting  witnesses  appeared 
opposite  only  to  the  alterations,  which  were  made 
on  the  second  side.  The  court  granted  probate 
of  all  the  alterations.  Wilkifuton,  In  goods  of, 
6  P.  D.  100  ;  29  W.  R.  896  ;  45  J.  P.  716. 

In  granting  probate  of  a  will  an  alteration 
will  not  be  ac^itted  to  probate,  either  in  the 
ordinary  way  or  in  fac-simile,  unless  attested  in 
the  manner  required  by  the  Wills  Act,  and  the 
court  will  decline  to  entertain  any  argument 
drawn  from  the  intention  of  the  testator  as  re- 
vealed by  the  context.  Gaussen,  In  re,  16  W.  R. 
212. 


Unattested  presumed  to  l»e  made  before 


Wills  Aot] — Unattested  alterations  appearing  in 
a  will  executed  prior  to  the  Wills  Act  (7  Will,  4 
&  1  Vict.  c.  26)  coming  into  operation,  will,  in 
the  absence  of  any  evidence  as  to  their  date,  be 
presumed  to  have  been  made  before  the  act  came 
into  operation,  and  are  therefore  entitled  to  pro- 
bate.    Streaker,  In  goods  of,  4  8.  &  T.  192. 


Li   lithographed   iFom — Evidence   of 


Intention.] — A  testator  made  his  will  on  a  litho 
graphed  form,  which  he  adapted  to  his  purposes 
by  tilling  up  the  blank  spaces  therein  and  by 
making  certain  obliterations  and  interlineations 
which  appeared  in  the  body  of  the  will.  The 
surviving  attesting  witness  could  give  no  infor- 
mation as  to  whether  or  not  the  obliterations 
and  interlineations  were  on  the  will  when  he  at- 
tested it ;  but  it  appeared  that  the  testator  had 
made  certain  declarations  as  to  his  intentions 
before  the  date  of  the  execution  of  the  will,  and 
that  to  give  effect  to  those  intentions  it  was 
necessary  that  the  alterations  in  question  should 
be  so  made  in  it.  In  these  circumstances  the 
court  came  to  the  conclusion  that  the  alterations 
were  made  before  the  execution  of  the  instru- 
ment and  decreed  probate  of  it  in  its  altered 
form.  Deneh  v.  Dench,  2  P.  D.  60 ;  46  L.  J.,  P. 
13  ;  25  W.  B.  414. 


Unfiniihed  Beqneit  iadened  on  Baek.] — A 

testator  wrote  his  will  on  the  first  side  of  a  half- 
sheet  of  paper.  There  was  an  unfinished  be- 
quest in  the  body  of  the  will,  and  this  he  com- 
pleted on  the  back  of  the  page,  marking  by  au 
asterisk  the  place  where  the  indorsement  was  to 
be  read  into  the  will.  The  attesting  vntaiesses 
did  not  see  the  indorsement,  which  was  written 
before  the  execution  of  the  will : — ^The  cout 
held  that  the  indorsement  formed  part  of  the 
will,  and  ordered  it  to  be  included  in  the  pro- 
bate. Burt,  In  goods  of,  2  L.  R.,  P.  214  ;  40 
L.  J.,  P.  26  ;  24  L.  T.  142  ;  19  W.  R.  511. 

In  Will  of  Soldier  preinmed  to  be  made 
whilflt  on  Serrlee.]-~Where  a  will  in  the  tes- 
tator's handwriting  contains  material  altera- 
tions, about  the  making  of  which  no  informa- 
tion can  be  obtained,  and  such  will  was  sigDed 
by  the  testator  whilst,  as  a  soldier,  he  was  enk- 
ployed  in  actual  military  service,  the  alterations 
will  be  presumed  to  have  been  made  during  the 
continuance  of  such  militaiy  service,  and  will  be 
included  in  the  probate.  Tweedale,  In  goods  of 
3  L.  R.,  P.  204  ;  44  L,  J.,  P.  35  ;  31  L.  T.  799. 

When  Memorandum  held  to  Befer  to  all 
Alterations.] — ^A  testator  in  the  b^nnii^  of 
his  will  disposed  of  certain  leasehold  houses  in 
trust  for  the  benefit  of  his  children.  The  words 
of  the  description  of  one  of  such  houses  were 
struck  through  by  a  pen,  and  the  testator's  sig- 
nature, but  not  those  of  the  witnesses,  was 
placed  near  such  alteration.  At  the  end  of  the 
will  a  clause  was  interlined,  by  which  he  be- 
queathed the  same  house  to  his  trustees  for  the 
sole  benefit  of  his  wife.  Under  the  signatures  of 
the  testator  and  the  witnesses  at  the  termina- 
tion of  the  will  a  memorandum  was  added  to 
the  effect  that  the  above  words  were  struck  out 
for  the  benefit  of  his  wife.  This  memorandum 
was  signed  by  the  testator  and  attested  by  the 
witnesses: — Held,  that  the  memorandum  re- 
ferred to  both  alterations,  the  obliteration  and 
interlineation,  and  that  the  will  so  altered 
should  be  admitted  to  probate.  Treehy,  In  goods 
of,  3  L.  R.,  P.  242  ;  44  L.  J.,  P.  44. 

Eraenre  and  Snbstitntion  of  Words.]— A  tes- 
tatrix after  the  execution  of  her  will  erased  cer- 
tain parts,  substituting  in  their  places  other 
words.  Probate  was  granted  of  the  will  with 
these  parts  erased  in  blank,  the  original  words 
not  being  discernible  on  the  face  of  the  paper, 
and  there  being  no  evidence  to  shew  what  they 
were.    James,  In  goods  oflf^.k  T.  238. 

Name  of  Witness  Erased  and  Bewritten.] — 

Where  the  name  of  one  of  the  attesting  wit- 
nesses to  a  will  was  written  on  an  erasure,  but  it 
appeared  that  the  will  had  been  duly  executed 
and  attested,  and  that  subsequently  the  attesting 
witness's  name  had  been  erased  by  the  testator, 
and  had  at  his  request  been  rewritten  by  the 
attesting  witness,  the  court  granted  probate  to 
the  widow  on  affidavit  that  she  and  two  infant 
children  were  the  only  persons  entitled  in  dis> 
tribution,  and  that  notice  had  been  given  to  the 
children.  Coleman,  In  goods  of,  2  S.  &  T.  314  ; 
30  L.  J.,  P.  170  ;  5L.T.  119. 

Interlineation  in   Holograph  Will   net  ikt- 
tested.] — A  testator  left  a  holograph  wiU.    One 
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clause  was  unlntelligiblef  bnt  an  unattested 
interlineation  in  his  handwriting  made  the 
clause  intelligible  when  taken  with  it,  and  also 
in  accordance  with  declarations  pro?ed  to  have 
been  made  by  him  before  the  execution  of  the 
will.  Evidence  was  also  given  tending  to  prove 
that  the  will  had  been  kept  in  a  fastened-up  en- 
velope from  five  days  after  its  date  in  1867  to  a 
<x)uple  of  hours  before  his  death  in  1874 ;  and 
nn  expert  gave  his  opinion  that  the  interlinea- 
tion was  written  at  the  same  time  and  with  the 
same  pen  and  ink  as  the  will.  The  court  granted 
probate  of  the  will  with  the  interlineation.  King, 
In  goods  of,  23  W.  R.  552. 

Interlineation  after  Ezeention  Initialed  by 
'^tnesMs  and  Approved  of  by  Tettatiix,  though 
not  Ezeented.]  —  Testatrix  duly  executed  her 
will  in  the  presence  of  two  witnesses,  who  sub- 
scribed and  attested  it.  Immediately  after  its 
execution  an  omission  was  discovered  in  the  will, 
and  this  omission  was  supplied  bj  an  interlinea- 
tion. Testatrix  approved  of  the  will  as  altered, 
acknowledging  it  as  her  "  last  will  and  testa- 
ment," and  the  witnesses  then,  in  her  presence, 
placed  their  initials  in  the  margin  opposite  the 
interlineation : — Held,  that  there  had  been  no 
re-execution  of  the  will,  and  that  consequently 
the  interlineation  should  be  omitted  from  the 
probate.  Sfwam,  In  goods  of,  50  L.  J.,  P.  15  ; 
43  L.  T.  736  ;  29  W.  E.  445  ;  45  J.  P.  308. 

What  will  bo  eoniidorod  to  bo  an  Interlinoa- 
tion.1 — ^W.  made  a  will  which  was  written  on 
the  hrst  and  third  pages  of  several  sheets  of 
note  paper.  At  the  bottom  of  one  of  these 
pages  were  the  words  and  mark,  *'I  leave  the 
whole  of  my  property  to  the  following  religious 
societies,  viz.  x  to  be  divided  in  equal  shares 
xunong  tiiem.^'  On  the  top  of  the  opposite  page 
was  a  similar  mark  to  that  following  the  *'  viz.," 
and  the  names  of  four  religious  societies.  There 
being  no  evidence  that  the  names  of  the  societies 
were  written  before  the  execution  of  the  will, 
the  court,  considering  them  to  be  interliueations, 
•excluded  them  from  probate.  Wliite,  In  goods 
of,  30  L.  J.,  P.  55  ;  6  Jur.,  N.  S.  808. 

A.  produced  to  B.  a  sheet  of  paper,  having  on 
the  first  side  a  formal  heading  and  ending  of  a 
•codicil,  and  asked  6.  to  write  a  codicil  for  her. 
B.  not  having  finished  the  dispositive  part  when 
he  reached  the  formal  ending,  turned  over  the 
page  and  continued  the  sentence  and  other  dis- 
positive clauses  on  the  second  side.  The  signa- 
tures of  A.  and  of  the  attesting  witnesses 
following  the  formal  ending  were  on  the  first 
page.  On  motion  for  probate,  counsel  suggest- 
ing that  the  writing  on  the  second  side  might  be 
•considered  as  an  interlineation,  the  court  refused 
to  decide  such  a  question  on  motion,  but  left  the 
parties  to  propound  the  paper,  if  they  thought 
fit.    Peach,  In  goods  of,  1  S.  &  T.  138. 

Testator  and  Witnesses  tracing  former  Signa- 
toros  with  Dry  Pen.] — ^A  testator  having  made 
some  alterations  in  a  duly-executed  will,  he  and 
the  attesting  witnesses  traced  their  former  sig- 
natures with  a  dry  pen,  and  the  attesting 
witnesses  placed  their  initials  in  the  margin 
-opposite  each  of  the  alterations.  The  court 
refused  to  regard  the  initials  in  the  margin  as 
evidence  that  the  alterations  had  been  duly 
-executed  and  attested,  and  declined  to  g^nt 
(probate  of  the  will  with  alterations.     Cunning- 


ham,  In  goods  of  i  S.  k  T.  194.    See  also  Mad- 
dock,  In  goods  of,  post,  col.  891. 

EfToot  of  Logaey  pasted  over.] — When  a  testa- 
tor has  pasted  over  a  whole  legacy  a  piece  of 
paper  on  which  at  some  time,  about  which  the 
witnesses  can  give  no  information,  he  has 
written  a  new  bequest,  the  court  will  not  order 
the  upper  paper  to  be  removed,  and  will  direct 
the  probate  to  issue  in  blank  as  to  that  legacy  ; 
but  if  the  testator  has  covered  over  the  amount 
of  a  legacy  only,  leaving  the  legatee's  name 
untouched,  the  court  will  consider  it  a  case 
which  comes  under  the  principle  of  a  dependent 
relative  revocation,  and  will  endeavour  to  dis- 
cover the  amount  of  the  legacy  originally 
bequeathed  by  removing  the  upper  paper.  Horli' 
ford.  In  goods  of,  3  L.  R.,  P.  211  ;  44  L.  J.,  P.  9 ; 
31  L.  T.  563  ;  23  W.  R.  211. 

"Or"  and  "  and."]— Under  a  devise  to  A.  for 
life,  remainder  to  B.  and  her  heirs,  but  if  B.  died 
before  A.,  or  if  she  died  without  heirs  of  her 
body,  then  to  C.  and  his  heirs  : — Held,  that  the 
devise  over  to  C.  after  B.  could  only  take  effect 
if  B.  died  before  A.  and  without  issue  ;  for  that, 
unless  "or  "  were  read  as  "  and,"  the  devisee  over 
would  take  if  B.  died  before  A.,  although  B.  left 
issue;  which  would  clearly  be  against  the 
apparent  intent  of  the  devisor,  which  was  to 
prefer  the  issue  of  B.  to  C.  Benn  d.  Wilhins  v. 
Kemeys,  9  East,  366. 

A.  being  seised  of  lands,  holden  upon  leasee 
for  lives,  devised  to  B.,  his  brother,  all  his  real 
and  freehold  estates,  subject  to  an  annuity  to  his 
mother  for  her  life ;  "  but  in  case  B.  should  die 
before  he  attained  the  ag^  of  twenty-one,  or 
without  issue  living  at  his  death,"  to  his  mother 
for  ever.  A.  died  ;  B.  attained  the  age  of  twenty- 
one,  and  then  died  without  issue: — Held,  that 
the  word  "  or,"  in  the  devise  over,  must  be  con- 
strued as  "and;"  and  that  the  mother  took 
nothing  upon  the  death  of  B.  Fairfield  d. 
Hatokesworth  v.  Morgan,  2  N.  R.  38.  And  see 
Right  d.  Day  v.  Day,  16  East,  67. 

Under  a  devise  to  A.  (a  natural  son),  then 
under  age,  and  the  heirs  of  his  body,  and  if  he 
died  before  twenty-one,  and  without  issue,  then 
over  to  other  relations,  and  ultimately  to  the  tes- 
tator's own  right  heire  r—Held,  that  A.  having 
attained  twenty-one,  the  limitations  over  did  not 
take  effect :  as,  by  the  natural  sense  of  the  word 
**  and,"  they  were  made  to  depend  on  the  happen- 
ing of  both  events  (i.e.  the  son's  dying  before 
twenty-one  and  without  issue),  and  this  con- 
struction was  not  varied  by  a  codicil  made  after 
the  son  attained  twenty-one,  by  which  the  testa- 
tor confirmed  every  part  of  the  will  so  far  as  his 
affairs  were  consistent.  Doe  d.  Usher  v.  Jessep, 
12  East,  288. 

"  And  "  is  construed  "  or  "  where  one  member 
of  the  compound  sentence  is  included  in  the 
other,  and  would  be  superfluous  unless  disjoined. 
This  construction  is  generally  made  in  favour  of 
vesting,  not  to  defeat  a  previously-vested  gift. 
Day  V.  Day,  Kay,  703  ;  18  Jur.  1013. 

A  testator,  after  certain  legacies  devised  as 
follows  :  "  In  case  my  daughter  should  have  no 
lawful  issue,  after  her  death  I  will  that  my  pro- 
perty that  shall  be  remaining  to  return  to  my 
relations,  viz.,  to  my  nephew  J.  lOOZ. ;  likewise  I 
leave,  in  case  my  daughter  has  no  issue,  to  my 
nephew  S.  and  my  niece  A.  802.  each  ;  the  re- 
mainder of  my  personalty  I  leave  to  my  daughter's 
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disposal,  if  she  lives  to  maturity.  As  to  mj  real 
cHtate,  if  my  daughter  dies  before  she  arrives  at 
lawful  age,  or  have  no  lawful  issue,  then  I  leave 
my  real  and  all  my  other  property  to  my  brothers, 
ecjual  between  them ;  but  in  case  my  daughter 
shall  have  la^vf  ul  issue,  then  I  leave  the  whole  of 
my  propel^,  real  and  personal,  to  her  and  her 
heirs:— Held,  that  the  word  "or"  should  be 
reEkd  "  and,*'  and  that  the  daughter,  on  attaining 
twenty-one,  took  an  estate  in  fee-simple.  John- 
ton  V.  Simcox,  lU,  k.  N.  344  ;  31  L.  J.,  Ex.  38  ; 
8  Jur.,  N.  S.  284  ;  4  L.  T,  836  ;  9  W.  R.  896— 
Ex.  Ch. 

Omitting  and  Inserting  Wordi  by  Court — 
General  Powers.] — A  testator  gave  oral  instruc- 
tions for  a  will  to  his  attorney,  who  made  a 
memorandum  of  them  in  his  presence.  The 
residuary  clause  was  as  follows  :  "  And  the  resi- 
due equally  amongst  all  the  sons,  including  the 
eldest  son  for  the  time  being  on  attaining 
twenty-one.*'  From  the  memorandum  a  draft 
will  was  drawn,  which  disposed  of  the  residue  in 
the  following  terms  :  "  The  trustees  to  stand  pos- 
sessed of  all  the  residue  and  remainder  of  my 
real  estate  in  trust  to  divide  the  same,"  &c. 
The  draft  will  was  left  with  the  testator,  and  on 
his  suggestion  certain  alterations  were  made  in 
it,  but  not  in  reference  to  the  words  of  the  resi- 
duary clause  above  given.  The  will  with  such 
words  was  executed  by  the  testator : — Held, 
that,  however  clearly  an  error  can  be  established 
in  a  will,  unless  words  have  been  inserted  by 
fraud  or  by  mistake  without  the  luiowledge  of 
the  testator,  the  Court  of  Probate  cannot  correct 
it  either  by  the  omission  of  words  or  by  the  in- 
sertion of  other  words.  Ilarter  v,  Harter,  3 
L.  R.,  P.  11  ;  42  L.  J.,  P.  1  ;  27  L.  T.  858  ;  21 
W.  R.  341. 

Striking  ont  when  Ineerted  by  Ifiitake.] 

— ^A  mother  by  her  will  left  a  portion  of  her  fur- 
niture and  household  effects  to  her  daughter,  and 
disposed  of  the  residue  of  her  property,  appoint- 
ing trustees  and  executors.  Subsequently  she 
was  advised  that  the  bequest  to  her  daughter 
should  be  secured  to  her  separate  use,  and  she 
gave  directions  that  a  testamentary  paper  should 
be  prepajred  to  that  effect.  The  paper  thus  pre- 
pared purported  to  be  her  last  will  and  testa- 
ment, and  in  addition  to  a  clause  to  the  effect 
above  mentioned,  contained  one  revocatory  of  all 
former  wills.  This  paper  was  executed  by  her, 
but  was  not  read  over  to  or  by  her,  and  she  was 
not  aware  that  it  contained  such  words  of  revo- 
cation : — Held,  that  as  the  words  of  revocation 
had  been  introduced  per  incuriam  and  without 
instructions,  and  their  presence  there  was  un- 
known to  her  when  she  executed  the  will,  they 
ought  to  be  omitted  from  the  probate.  Offwald, 
In  goods  of,  3  L.  R.,  P.  162  ;  43  L.  J.,  P.  24; 
30  L.  T.  344. 

Where  a  testatrix  left  a  will  dated  June  3, 
1868,  and  three  codicils  dated  respectively  Janu- 
ary 30,  1870,  April  30,  1870,  and  December  9, 
1870,  and  the  codicil  of  April  30, 1870,  referred 
to  "  the  last  will  of  me  which  bears  date  the  26th 
day  of  April,  1870  j  "  the  court,  having  come  to 
the  conclusion  that  there  never  was  any  will  of 
April  26, 1870,  and  that  there  had  been  a  mere 
mistake  in  the  date,  granted  probate  of  the  will 
and  three  codicils.  Dent,  In  goods  of  31  L.  T. 
552  J  23  W.  R.  417. 

A  testatrix  of   testamentary   capacity   duly 


executed  as  her  will,  without,  however,  its 
having  been  read  over  by  or  to  her,  a  paper 
writing,  the  contents  of  which  she  knew  and 
approved  of,  except  only  that  there  had  been 
introduced  into  it,  without  instructions  from 
her,  clauses  of  appointment  of  executors  and  of 
revocation  of  former  wills: — Held,  that  thoee 
clauses  ought  to  be  omitted  from  the  copy  of 
will  to  be  annexed  to  the  letters  of  administra- 
tion.    ^Vray^  In  goods  </,  10  Ir.  R.,  Eq.  266. 

A  testator,  in  the  instructions  for  his  will,  di- 
rected that  all  his  B  shares  should  be  given  to 
his  nephews,  but  the  word  "forty  "  was  inserted 
several  times  in  the  will  before  the  word  "shares," 
and  the  will  was  executed  with  that  word  re- 
peated several  times  before  the  word  "  shares." 
The  jury  found  that  the  word  "  forty  "  was  intro- 
duced by  mistake,  that  the  clauses  including  the 
word  were  never  read  over  to  the  testator,  and 
that  he  only  approved  of  the  will  upon  the  suppo- 
sition that  all  his  B  shares  were  given  to  nis 
nephews,  and  thereupon  the  court  ordered  the 
word  "  forty,"  wherever  it  occurred  in  the  will,  to 
be  struck  out.  Morrell  v.  Morrell,  7  P.  D.  68  ; 
51  L.  J.,  P.  49  ;  46  L.  T.  486  ;  30  W.  R,  491 ;  46 
J.  P.  328. 

Omitting   Defamatory  Hatter.]  —  The 

court  will  not  exercise  its  power  of  omitting 
from  the  probate  offensive  or  libellous  passages  in 
a  will,  except  in  cases  of  a  very  special  and  defi- 
nite character.  It  therefore  refused  to  omit 
from  the  probate  a  paragraph  in  a  will,  which, 
though  offensive,  was  not  calculated  to  injure. 
Honegwoodj  In  goods  of  2  L.  R.,  P.  251 ;  40  L.  J., 
P.  36  ;  25  L.  T.  164  j  19  W.  R.  760. 


Inaerting  Worda.] — A  will,  after  a  legacy 


to  B.,  contained  a  gift  of  other  legacies  to  S.,  with 
directions  to  the  latter  concerning  the  testatrix^s 
funeral,  and  concluded  with  the  words, "  I  ap- 
point him,  my  brother  B.,  executor  of  this  my 
last  will :  "—Held,  that  the  word  "  with  "  should 
be  understood  as  interpoeed  between  the  worda 
"  him  "  and  "  my,"  and  that  as  well  S.  as  B.  was 
entitled  to  probate.  Boardman  y,  Stanley,  S 
Ir.  R.,  Eq.  590. 

When  a  testator  in  his  will  used  the  words  "  I 
herewith  empower  and  authorize  my  executors,'* 
and  in  the  last  clause  of  the  will  used  the  words 
"  I  herewith  appoint  and  empower  James  Claney 
and  Pat  O'Connor,"  and  when  there  was  no  other 
appointment  of  executors,  the  court  supplied  the 
words  "  my  executors,"  omitted  in  the  lastclaueCr 
and  gave  liberty  to  James  Claney  and  Pat  0*Coq- 
nor  to  apply  for  probate  in  common  form  as 
executors.    Morony,  In  goods  ofl  Ir.  L.  R.,  483. 


14.  When  Lost,  Mislaid,  or  Destroyed. 

When  Lost] — A  person  duly  executed  a  paper* 
commencing,  "  This  is  a  codicil  to  any  will  and 
testament  of  me,  A.  B."  No  will  could  be 
found,  nor  could  evidence  of  any  will  having 
ever  been  executed  be  obtained  : — Held,  that 
such  paper  must  be  admitted  to  probata.  Omit- 
hard,  In  goods  of  11  Jur.,  N.  S.  184. 

A  party  duly  executed  a  will,  and  subsequently 
a  paper,  which  purported  to  be  a  codicil  to  h& 
last  will  and  testament.  This  codicil  referred 
to  a  bequest  not  contained  in  the  will,  but  in  a 
deed  of  gift  executed  after  the  will  and  before 
the  codicil.    On  his  death  the  will  was  not 
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f  orthooming : — ^Held,  that  as  the  codicil  was  not 
revoked  by  any  of  the  modes  indicated  by  7 
Will.  4  &  1  Vict.  c.  26,  s.  20,  it  remained  in 
foil  force  and  effect,  and  was  entitled  to  be  ad- 
mitted to  proof.  Black  y.  Johling,  1  L.  R.,  P. 
685 ;  38  L.  J.,  P.  74 ;  21  L.  T.  298 ;  17  W.  R. 
1108. 

A.  left  a  will  dated  and  executed  in  1854,  and 
a  codicil  executed  in  1856,  which  contained  the 
following  words  :  "  I  wish  to  add  this  codicil  to 
the  wlU  I  made  in  1848."  A  draft  will  had  in 
1848  been  prepared  for  his  perusal,  but  there 
was  no  evidence  that  he  had  ever  executed  a 
will  in  that  year : — Held,  that  the  reference  in 
the  codicil  to  a  will  made  in  1848  was  a  mere 
misdescription,  and  that  the  will  executed  in 
1854  and  the  codicil  must  be  admitted  to  pro- 
bate.   Houhlon,  In  goods  of,  11  Jur.,  N.  S.  549. 

A.  executed  a  testamentary  paper,  called  a 
codicil  or  an  appendix  to  her  last  will,  in  the 
possession  of  the  executor  B.,  of  London,  of 
which  will  a  copy  was  kept  at  Jerusalem.  B. 
never  had  any  will  of  A.  in  his  possession,  but 
such  a  will  had  been  executed  in  his  office,  was 
in  the  possession  of  the  executor  C,  of  London, 
and  a  copy  of  it  was  found  amongst  the  papers 
of  the  deceased  at  Jerusalem  on  her  death : — 
Held,  that  these  two  papers  were  entitled  to 
probate.    Cooper,  In  goodi  of,  8  Jur.,  N.  S.  394. 

Proving  Contents.]  — The  contents  of  a 

lost  will,  like  those  of  any  other  lost  Instrument, 
may  be  proved  by  secondary  evidence.  Sugden 
▼.  &.  Leonards  QLord),  1  P.  D.  154  ;  45  L.  J., 
P.  49  ;  34  L.  T.  369  ^  24  W.  R.  479— C.  A. 

The  court  received  parol  evidence  of  the  con- 
tents of  a  lost  will,  and  admitted  it  to  probate, 
upon  being  satisfied  by  the  evidence,  which  the 
court  deemed  dear,  cogent,  certain  and  fairly 
free  from  suspicion,  as  to  the  factum  of  the 
alleged  will ;  that  its  contents  were  substantially 
such  as  were  alleged ;  and  that  the  heir-at-law 
had,  after  the  death  of  the  testator,  got  posses- 
sion of  the  will,  and  suppressed  or  destroyed  it. 
Mahood  V.  Mahood,  8  Ir.  R.,  Eq.  359. 

Where  probate  has  been  asked  of  the  substance 
of  a  lost  will,  as  contained  in  the  parol  evidence 
of  witnesses,  the  court  has  never  acted  but  on 
the  fullest  and  most  stringent  proof.  Wliarram 
v.  Wharram,  8  S.  &  T.  301  ;  33  L.  J.,  P.  75 ; 
10  Jur.,  N.  S.  499  ;  10  L.  T.  163  ;  12  W.  R.  889. 

When  a  person  who  has  himself  destroyed  a 
testamentary  paper  after  the  death  of  a  testator 
asks  for  probate  of  the  substance  as  contained  in 
a  copy  or  otherwise,  the  court  will  expect  the 
fullest  and  most  satisfactory  proof  of  all  the 
facts  necessary  to  be  established.  Moore  v.  White- 
house,  3  S.  &  T.  567  ;  34  L.  J.,  P.  31  ;  11  L.  T. 
458. 

A.  made  his  will  in  1855.  In  May,  1857,  when 
the  Indian  Mutiny  broke  out,  he  escaped  from 
Delhi,  leaving  his  will,  among  other  property, 
behind  him.  He  died  at  Eussowlee,  in  June, 
1857.  On  the  affidavit  of  one  of  the  attesting 
witnesses  as  to  the  due  execution,  and  of  the 
same  witness  and  of  his  widow,  as  to  the  con- 
tents, probate  was  granted  to  the  widow  as  sole 
executrix.  Gardner,  In  goods  of,\  S.  &  T.  109  ; 
27  L.  J.,  P.  66. 

When  a  will  has  been  lost,  and  evidence  of  its 
contents  is  supplied  by  the  production  of  a 
draft,  and  of  the  parol  testimony  of  persons  who 
had  read  the  will,  the  parol  evidence  must  be 
placed  side  by  side  with  the  draft,  and  out  of 
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them  the  court  will  extract  the  contents  of  the 
will  to  be  proved.  Burls  v.  Burls,  1  L.  R.,  P. 
472. 

It  is  not  necessary  for  the  parties  seeking  pro- 
bate, having  proved  the  factum  of  the  original 
instrument,  and  given  sufficient  secondary  evi- 
dence of  its  contents,  to  shew  how  the  original 
instrument  was  in  fact  destroyed  or  lost.  Patten 
V.  Paulton  or  Poulton,  1  S.  &  T.  55  ;  4  Jur.,  N, 
S.  341. 

Where  a  copy  of  a  will,  the  original  not 
being  forthcoming,  is  found  in  the  possession  or 
amongst  the  papers  of  the  legal  adviser  of  one 
of  the  executors,  it  is  evidence  of  the  contents 
of  such  will,  and  may  be  admitted  as  such.  Sly 
V.  Sly,  infra, 

A  will  was  brought  to  the  house  by  an  execu« 
trix,  in  whose  custody  it  had  been,  on  the  morn- 
ing of  the  fxmeral.  It  was  suddenly  missed,  and 
there  was  reason  to  suspect  that  it  had  been 
abstracted  .and  destroyed  by  the  only  party  who 
was  interested  in  an  intestacy,  and  who  was  cited, 
but  did  not  appear.  The  court,  under  these  cir- 
cumstances. Old  not  require  the  will  to  be  pro- 
pounded in  solenm  form  of  law,  but  granted,  on 
motion,  probate  of  the  substance  as  proved  by 
parol  evidence.  Colman,  In  goods  of,  13  L.  T. 
682  ;  14  W.  R.  291. 

Declarations,  written  or  oral,  made  by  a  tes- 
tator, both  b^ore  and  after  the  execution  of 
his  will,  are,  in  the  event  of  its  loss,  admissible 
as  secondary  evidence  of  its  contents.  Sugden  v. 
St,  Leonards  QLord),  infra. 

The  contents  of  a  lost  will  may  be  proved  by 
the  evidence  of  a  single  witness,  though  in- 
terested, whose  veracity  and  competency  are 
unimpeaohed.     11), 


Contents  not  completely  Proved — ^Probate 


of  Part.] — When  the  contents  of  a  lost  will  are 
not  completely  proved  probate  will  be  granted  to 
the  extent  to  wnich  they  are  proved.  Sugden  v. 
St.  Leonards  (^LoreT),  1  P.  D.  154  ;  45  L.  J.,  P, 
49  ;  34  L.  T.  369  ;  24  W.  R.  479— C.  A. 

The  absence  of  evidence  as  to  some  of  the  con- 
tents of  a  lost  will  will  not  prevent  the  court 
from  granting  probate,  if  it  is  satisfied  that  the 
instrument  propounded  contains  the  substantial 
parts  of  the  lost  will.    Ih, 

A  testator  duly  executed  a  holograph  will  and 
eight  codicils,  and  deposited  them  in  a  box,  the 
key  of  which  he  always  kept  in  his  own  posses- 
sion. He  frequently  expressed  adherence  to  the 
will  down  to  within  a  few  days  of  his  death.  On 
his  death  the  codicils  were  found  in  the  box,  but 
the  will  was  missing,  and  could  nowhere  be 
found.  Thereupon  the  testator's  unmarried 
daughter  C,  who  had  lived  with  him  all  her 
life,  and  had  frequently  read  the  will,  in  the 
preparation  of  which  she  had  assisted  him,  wrote 
out  &om  memory  the  alleged  contents  of  the 
will,  which  included  a  bequest  to  her  of  6,000Z., 
and  of  one-third  of  the  residuary  personal  estate 
(equivalent  to  10,000Z.).  Some  corroboration  of 
C.'s  account  of  the  contents  of  the  will  was  found 
in  the  codicils  and  in  certain  quasi  testamentary 
papers  of  the  testator.  But  her  testimony  as  to 
the  residuary  bequest  was  not  at  all  corroborated. 
C.  admitted  that  the  contents  of  the  will  as 
written  out  by  her  were  not  complete,  there 
being  some  small  legacies  and  certiEon  ulterior 
limitations  of  real  estate  which  she  could  not  re- 
member. C.*s  veracity  was  not  questioned  by 
the  persons  who  opposed  the  granting  of  probate  : 
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— Held,  that  her  statement  of  the  contents  of  the 
will  was  sabetantially  correct,  and  that  probate 
should  be  granted  accordinglj.    lb. 

Proving  Loss.] — ^When  circumstances  in- 


dicate no  peculiarly  likely  place  of  deposit, 
searching  in  the  drawers  and  boxes  of  a  deceased 
person  for  a  will,  and  finding  none,  is  sufficient 
prim&  facie  evidence  that  there  is  no  will.  Bag, 
T.  Johmon,  Dears,  k,  B.  C.  C.  340 ;  27  L.  J.,  M. 
C.  52  ;  4  Jur.,  N.  S.  66. 

Declarations  of  a  deceased  person,  who  has 
been  in  possession  of  property,  claiming  a 
limited  interest  therein  under  a  particular  will, 
are  admissible  to  prove  the  fact  that  such  will 
had  a  legal  existence,  and  also  that  certain  per- 
sons were  named  executors  therein.  Sly  v.  Sly^ 
2  P.  D.  91  ;  46  L.  J,,  P.  63  ;  25  W.  B.  463. 

Hie  court  refused  to  grant  probate  of  a  lost 
codicil,  of  the  execution  of  which  no  proof  was 
forthcoming.     WiUon,  In  goods  of^  26  L.  T.  405. 

In  propounding  a  copy  of  a  lost  codicil,  it  was 
proved  by  A.  and  6.  that  such  a  paper  had 
existed,  and  by  C.  and  D.,  the  attesting  wit- 
nesses, that  they  had  signed  some  paper  for  the 
deceased,  but  were  unable  to  say  whether  it  was 
testamentary  or  not.  The  court  held  that  in  the 
absence  of  proof  identifying  the  paper  known 
to  A.  and  B.,  with  that  signed  by  C.  and  D.,  there 
was  not  sufficient  proof  of  the  factum  and  execu- 
tion of  the  codicil,  and  refused  probate.  Crickett 
V.  FieU,  23  L.  T.  630 ;  19  W.  B.  232. 

When  the  execution  of  a  will,  its  contents, 
and  the  fact  of  its  existence  unrevoked  at  the  time 
of  the  death  of  the  testator,  have  to  be  proved  by 
parol  evidence  only,  that  evidence  must  be  strin- 
gent and  conclusive.  Silver  v.  Silver,  27  L.  T. 
766. 

When  a  will  was  not  forthcoming  at  the  time 
of  the  testator's  death,  and  was  not  found  in 
the  repositories  of  a  deceased  attesting  witness  in 
whose  custody  it  was  stated  to  have  been  last 
seen,  and  where  the  account  given  by  the  wit- 
nesses as  to  its  existence  at  that  time  was  con- 
fused and  conflicting,  the  court  refused  probate 
of  the  contents  propounded  seven  years  after  the 
testator's  death,    lb, 

Eridenoe  of  Improper  Ekeontion.] — ^Where  a 
testamentary  paper  is  not  in  existence,  and  all 
the  persons  present  at  an  intended  execution  of 
it  agree  that  it  was  not  duly  executed,  the  court 
cannot  on  a  mere  suspicion  to  the  contrary  decree 
probate  of  it.  Eckeraley  v.  Piatt,  1  L.  B.,  P. 
281  ;  36  L.  J.,  P.  7  ;  15  L.  T.  327  ;  16  W.  B.  232. 

Copies  of.] — ^An  officer  in  her  Majesty's  service 
executed  a  will  and  codicil,  previously  to  leaving 
England  with  his  regiment.  The  original  will 
and  codicil  were  deposited  with  his  solicitor  in 
England,  but  he  took  with  him  copies  of  these 
documents,  which  were  found  at  his  death  en- 
closed in  a  sealed  envelope  in  his  desk.  He 
never  returned  to  England.  The  original  will 
and  codicil  could  not  be  found  amongst  the 
papers  of  the  solicitor,  who  had  died  in  the  life- 
time of  the  deceased,  but  there  was  evidence 
from  which  to  infer  that  they  had  not  returned 
into  the  possession  of  the  deceased,  or  been 
destroyed  at  his  request.  Probate  was  therefore 
granted  of  the  copies,  limited  until  such  time  as 
the  originals  were  produced.  Pechell,  In  goods 
iff,  6  Jur.,  N.  S.  406. 

When  a  will  executed  before  the  Wills  Act 


was  lost,  and  there  was  no  surviving  witness  of 
its  execution,  the  court  admitted  as  proof  an 
entry  from  the  ledger  of  the  solicitor  who  made 
the  will,  and  granted  probate  of  a  copy.  Tkonuu, 
In  goods  of,  41  L.  J.,  P.  32  ;  25  L.  T.  609  ;  20 
W.  B.  149. 

A.,  being  resident  in  India,  sent  in  1860  to 
England,  in  a  letter  to  his  solicitor,  a  copy  of  a 
will  which  he  stated  he  had  made  there.  In 
February,  1867,  he  transmitted  in  the  same  way 
copy  of  a  codicil,  stated  by  him  to  have  been 
made  at  Delhi.  A.  lost  his  life  in  May,  1867,  in 
the  mutiny  at  Delhi,  and  the  will  and  codidl 
were  not  forthcoming.  On  motion  for  probate 
of  the  will  and  codicil,  as  contained  in  the  copies 
sent  to  England  : — Held,  there  being  no  proof  of 
the  execution  of  the  original  will  and  codicil, 
except  the  statement  of  the  deceased  himself, 
made  after  their  execution,  the  copies  were  not 
entitled  to  probate.  Ripley,  In  goods  of,\^,k 
T.  68  ;  4  Jur.,  N.  S.  342. 

A  will  was  destroyed  by  a  testator,  on  the  sup- 
position that  he  had  substituted  another  for  it, 
but  which  was  not  duly  executed.  Probate  of  a 
copy  of  the  first  will  was  granted.  Seott  v.  Scott ^ 
1  S.  &  T.  268. 


Will  Ekeented  by  Harried  Wobuul] — 


When  a  wife  has  executed  a  will  during  cover- 
ture with  the  consent  of  her  husband,  and  the 
will  is  not  forthcoming  at  her  death,  and  no  copy 
can  be  found,  the  court  will  make  a  grant  of 
probate  of  the  draft  of  the  will,  limited  until  the 
original  will,  or  an  authentic  copy  of  the  will,  is 
brought  into  the  registry,  and  limited  also  to  all 
such  personal  estate  and  effects  as  she  had  power 
and  a  right  to  dispose  of,  and  has  in  and  by  the 
draft  appointed  and  disposed  ol  7%rip]^let0n^  Im 
goods  of,  36  L.  T.  909. 


BeToeation  of  Will  under  IKittake.] — 


Where  a  testator  by  misinformation  as  to  the 
effect  of  a  subsequent  deed,  settling  his  property 
in  his  lifetime,  had  been  induced  to  revoke  his 
will  by  cancellation,  the  court  refused  to  grant 
probate  of  a  copy  on  motion,  but  compelled  the 
parties  to  propound  it  in  solemn  form.  Jamet^ 
In  goods  qf,  19  L.  T.  610. 

Limited  Administration  Chra&ted.]— A  will 
duly  executed  was  on  the  death  of  the  testator 
in  t^e  custody  of  the  sole  executor  and  universal 
legatee  named  in  it.  It  was  never  proved,  there 
not  being  at  that  time  any  property  which  could 
pass  under  it,  and  was  subsequently  lost  or  mis- 
laid.  No  draft  or  copy  of  it  was  forthcoming. 
The  court  granted  administration  of  the  effects 
of  the  deceased,  limited  until  the  will  or  an 
authentic  copy  of  it  should  be  brought  into  the 
registry.  Johnson,  In  goods  of,\\  Jnr.,  N".  S. 
184. 

Destroyed— Presumption  if  last  seen  in  Toste- 
tor's  Possession.] — ^The  rule  of  the  law  is,  that 
if  a  will  is  traced  to  the  possession  of  the  de- 
ceased, and  last  seen  there,  and  is  not  forthcoming 
on  his  death,  it  is  presumed  to  have  been  de- 
stroyed by  himself,  and  that  presumption  mast 
prevail,  unless  there  is  sufficient  evidence  to 
repel  it,  and  to  raise  a  higher  degree  of  proba- 
bility to  the  contrary.  The  onus  of  proof  in 
such  cases  lies  upon  the  party  propounding 
the  will.  Welsh  v.  Phillips,  1  Moore,  P.  C.  G. 
299. 
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A  testator  executed  his  will  at  his  solicitor's 
office,  and  took  it  away  with  him.  It  was  never 
seen  afterwards,  and  could  not  be  found  after  his 
death  in  his  repositories.  He  had  made  decla- 
rations inconsistent  with  his  testamentary  dis- 
positions shortly  before  his  death,  but  the  court 
held,  that  he  being  the  last  custodian  of  the  will, 
and  it  not  being  forthcoming,  the  presumption 
of  revocation  arose  and  was  not  rebutted.  Homer- 
ton  V.  ffetoett,  25  L.  T.  854. 

When  a  will  traced  to  the  possession  of  the 
testator,  cannot  be  found  after  his  death,  and 
there  is  no  evidence  what  has  become  of  it,  the 
presumption  arises  that  the  will  has  been  de- 
stroyed by  the  testator  for  the  purpose  of  revoking 
it,  but  this  presumption  may  be  rebutted  by  parol 
evidence.  Sugden  v.  St,  Ztonards  (^Lord)^  1 
P.  D.  154  ;  45  L.  J.,  P.  49 ;  34  L.  T.  372 ;  24 
W.  R.  47^—0.  A.  See  also  Moore  v,  Whitehouse, 
ante,  col.  865. 

See  also  oases  post,  col.  898,  et  seq, 

Partly.] — ^A  disappointed  legatee  got  pos- 
session of  the  will  after  it  had  been  read  over  to 
her,  and  tore  it  in  pieces.  One  of  the  pieces 
was  missing,  and  was  supposed  to  have  been 
carried  away  by  her.  The  court  allowed  the 
contents  of  the  missing  part  to  be  proved  by 
affidavit,  and  granted  probate  of  &e  pieces 
thus  supplemented,  Clift,  In  goods  of,  29  L.  T. 
249. 

Deitrnotion  Intentional.]  —  A  testatrix 

destroyed  a  will  without  stating  at  the  time  her 
intention  in  doing  so.  Subsequently  on  the 
same  day  she  said  that  she  destroyed  the  will 
with  the  intention  that  a  former  will  should 
take  effect.  The  court  on  motion  refused  to 
grant  probate  of  a  draft  of  the  destroyed  will. 
Westan,  In  goods  of,  1  L.  R.,  P.  633  ;  38  L.  J.,  P. 
63. 

"ESbot  of  Testator  Mntilating  and  afterwardi 
Bepairing  Will.] — Where  a  testator  cut  a  piece 
out  of  his  will,  which  had  been  duly  executed, 
containing  the  word  "  witnesses,"  and  the  names 
of  the  attesting  witnesses,  giving  his  reason  at 
the  time  for  having  so  cut  the  same,  that  he  had 
some  idea  of  altering  it  and  having  a  new  will 
made ;  and  subsequently,  on  the  same  day,  re- 
fastened  the  piece  he  had  so  cut  out,  saying, 
^*  that  his  will  would  do  for  the  present,  and 
that  if  he  wanted  another  will  he  could  do  it 
afterwards  ;''  and  died  without  making  another 
will : — The  court,  with  the  consent  of  the  parties 
interested  in  case  of  an  intestacy,  granted  pro- 
bate of  the  will  to  the  executors  named  therein. 
JEeles,  In  goods  qf,2  8.  &  T.  600  ;  32  L.  J.,  P.  4  ; 
7  L.  T.  338  ;  11  W.  R.  31. 

Be^Brence  in  Codieil  to  Revoked  Will— Mis- 
take.]— In  February,  1856,  W.  duly  executed  a 
will,  which  had  been  prepared  for  her  by  a 
solicitor.  In  November,  1858,  she  executed  a 
copy  of  this  will  (a  few  legacies  having  been 
omitted),  made  by  herself.  In  1861,  a  codicil, 
which  purported  to  be  a  codicil  to  her  last  will 
and  testament,  bearing  date  February,  1856,  and 
which  was  prepared  by  the  same  soUcitor,  was 
also  executed  by  her.  On  her  death  the  will  of 
November,  1858,  and  the  codicil  of  1861,  were 
found  together,  the  will  of  February,  1856,  in 
another  part  of  the  house,  with  the  si^ature  of 


the  deceased  partly  torn  off.  The  court,  acting 
on  the  evidence  of  the  solicitor,  concluded  that 
the  reference  in  the  codicil  to  the  will  of  Feb- 
ruary, 1856,  was  an  error,  and  decreed  probate  of 
the  wiU  of  November,  1858,  and  of  tne  codicil. 
Whatman,  In  goods  of,  34  L.  J.,  P.  17  ;  10  Jur., 
N.  S.  1242. 

Praotice  on  —  Probate  on  Motion.] — As  a 
general  rule  the  court  requires  a  draft  or  copy  of 
a  lost  or  destroy^  will  to  be  propounded  before 
admitting  it  to  probate  ;  but  where  satisfactory 
evidence  is  given  of  the  contents  of  a  lost  or 
destroyed  will,  of  its  due  execution,  of  ite  exist- 
ence at  the  time  of  the  testator's  death,  and  of 
ite  subsequent  loss  or  destruction,  the  persons  in- 
terested under  it  and  the  persons  in  whose  cus- 
tody it  was  not  being  in  any  way  to  blame  for 
such  loss  or  destruction,  the  court  will,  with  the 
consent  of  the  only  person  interested  in  the 
event  of  intestecy,  grant  probate  of  a  draft  or 
copy  on  motion  ;  but  it  will  not  on  motion  grant 
probate  of  the  contente  of  a  lost  or  destroyed 
will  without  either  the  consent  of  or  notice  to 
the  next  of  kin.  Callan,  In  goods  of,  9  Ir.  R., 
Eq.  484. 

A  will  was  lost  while  in  the  custody  of  a  soli- 
citor, who  had  received  it  for  the  purpose  of 
obteining  probate,  and  no  copy  or  draft  was 
known  to  oe  in  existence.  The  solicitor  who 
prepared  it  and  one  of  the  attesting  witnesses 
maae  affidavite  that  it  was  entirely  in  favour  of 
the  widow,  and  made  no  provision  for  the  infant 
child  of  the  testetor.  The  court  refused  to 
grant  probate  on  motion,  but  ordered  the  widow 
to  propound  it.  Brining,  In  goods  of,  22  L.  T. 
630. 

Where  it  was  satisfactorily  shewn  that  the 
destruction  of  a  duly-executed  will  was  not  attri- 
butable to  neglect  or  default  on  the  part  of  those 
whose  duty  it  was  to  take  charge  of  it,  the  oonrt 
allowed  probate  of  the  draft  on  motion.  Barber, 
In  goods  of,  1  L.  R.,  P.  267  ;  36  L.  J.,  P.  19  ;  16 
L.  T.  192 ;  15  W.  R.  231. 

The  court  will  not  admit  the  draft  of  a  will 
which  has  been  inadvertently  destroyed,  to  pro- 
bate on  motion.  Body,  In  goods  (zf,  4  S.  &  T.  9  ; 
34  L.  J.,  P.  55. 

The  court  is  always  reluctent  to  grant  probate 
of  a  document  not  before  it,  and  it  will  not,  as  a 
rule,  grant  probate  of  such  document  on  motion. 
Kelly,  In  goods  of,  13  L.  T.  303. 


Party  Destroying  Condemned  in  Ooits.] — 


The  court  granted  pro^te  of  the  draft  of  a  lost 
will,  being  satisfied  that  it  was  in  existence  at 
the  time  of  the  death  of  the  testatrix,  and  that  it 
had  been  either  suppressed  or  destroyed  by  the 
next  of  kin,  who  opposed  the  application  for 
probate  ;  and  condemned  the  next  of  kin  in  costs. 
Podmxtre  v.  Whatton,  3  S.  &  T.  449  ;  33  L.  J.,  P. 
143 ;  10  L,  T.  754  ;  13  W.  R.  106 

III.   DONATIO   MORTIS   CAITSA. 

Under  the  Wills  Aot.]— Donationes  mortis 
caus&  are  not  abolished  by  7  Will.  4  &  1  Vict, 
c.  26,  Wills  Act.  Moore  v.  Barton,  4  De  G. 
&  S.  517  ;  20  L.  J.,  Ch.  626. 

Nature  of  Gift.] — The  deceased  must  at  the 
time  of  the  supposed  gift  part  with  all  dominion 
over  it.    Hawkins  v.  Blewitt,  2  Bsp.  663. 

F  F  2 
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DeliTcry  of  PoMetaion.] — ^To  conBtitate  a 

good  donatio  mortis  caus&  there  most  be  an  abso- 
lute and  unconditional  delivery  of  possession  to 
the  donee,  or  to  a  third  person  in  tmst  for  him, 
which  possession  must  continue  uninterruptedly 
to  the  time  of  the  donor's  deatk.  Bunn  v. 
MarJtham,  2  Marsh.  532  ;  7  Taunt.  224  ;  Holt, 
352. 

A  dying  person  told  her  servant  to  take  the 
keys  of  her  dressing-case,  and  to  deliver  her 
watch  and  trinkets  which  it  contained  to  the 
plaintiff.  The  servant  took  the  keys  and  kept 
them  in  her  possession  until  after  the  death  of 
her  mistress : — Held,  not  a  good  donatio  mortis 
cans&.  Powell  v.  Hellicar,  26  Beav.  261  ;  28 
L.  J.,  Ch.  355  ;  5  Jur.,  N.  S.  232. 

A  verbal  gift  of  a  chattel,  without  actual  de- 
livery, does  not  pass  the  property  to  the  donee. 
Iront  V.  Smallpieoe,  2  B.  &  A.  551. 


BeToeation.]— The  gift  will  be  revoked  if 


the  donor  reserved  possession.    Bunn  v.  Mark 
ham,  2  Marsh.  532  ;  7  Taunt.  224  ;  Holt,  352. 

But  the  gift  cannot  be  revoked  by  the  will  of 
the  donor.    Jones  v.  Selhy,  Pre.  Cha.  304. 

Hay  be  Coupled  with  a  Tmst.] — ^A  dona- 
tio mortis  causd  may  be  coupled  with  a  trust  or 
a  condition,  but  the  expression  of  the  trust  or  of 
the  condition  must  fonn  part  of  the  donation, 
either  by  being  contemporaneous  with  it,  or  so 
coupled  with  it  by  contemporaneous  words  of 
reference,  as  in  effect  to  be  incorporated  with  it. 
Dunne  v.  Boyd,  8  Ir.  R.,  Eq.  609. 

The  gift  may  be  good  although  coupled  with  a 
trust  that  the  donee  shall  provide  the  funeral  of 
the  donor.  HUU  v.  HilU,  8  M.  &  W.  401  ;  5 
Jur.  1185. 

Where  a  party  near  to  her  end,  and  on  whose 
pillow  a  pocket  with  some  money  in  it  was 
lying,  said,  *^  I  wish  A.  to  bury  me  comfortably, 
and  have  all  I  have ; "  subsequently  to  which 
she  changed  the  money  into  another  pocket,  and 
in  the  course  of  the  day  paid  a  portion  of  it 
away,  and  then  made  a  declaration  to  the  same 
effect  as  before  : — Held,  that  it  was  properly 
,  left  to  the  jury  to  say  :  first,  was  this  meant  by 
the  deceased  as  a  donatio  inter  vivos  of  the 
money  and  pocket ;  and,  secondly,  if  not,  whether 
it  was  a  donatio  mortis  causil  of  those  two 
things,  or  intended  as  a  nuncupative  will  of  her 
prof^y  generally.    lb, 

Most  be  made  in  Contemplation  of  Death.] 

— ^A  donatio  mortis  causd  must  be  made  in  contem- 
plation of  speedy  death,  and  to  take  effect  only  in 
case  of  death.     Tate  v.  Jlihhert,  2  Ves.  jun.  111. 

To  constitute  a  donatio  mortis  caus&,  the  evi- 
dence must  be  clear  that  the  donor  gave  it  in 
contemplation  of  death.  Cosnahan  v.  Chrice,  15 
Moore,  P.  C.  C.  215  ;  7  L.  T.  81. 

Evidence  of— Onus  probandi.] — The  burthen  of 
proof  is  necessarily  on  the  donee,  as,  in  the  first 
place,  so  many  opportunities,  and  such  strong 
temptations  present  themselves  to  unscrupulous 
persons  to  pretend  deathbed  donations,  that 
there  is  always  danger  of  having  an  entirely 
fabricated  case  set  up ;  and  secondly,  without 
any  imputation  of  fraudulent  contrivance,  it 
is  so  easy  to  mistake  the  meaning  of  a  person 
languishing  in  mortal  illness,  and  by  a  slight 
chfmge  of  words,  to  convert  the  expressions  of 
intended  benefit  into  an  actua  gift  of  property  ; 


and  no  case  of  this  description  ought  to  prevail^ 
unless  it  is  supported  by  evidence  of  the  clearest 
and  most  unequivocal  character.    Ih. 


When  Proiumed.] — ^Where  the  circum* 


stances  are  such  as  to  indicate  an  intention  to 
make  a  testamentary  gift,  and  the  intention 
fails  for  want  of  proper  attestation,  a  donatio 
mortis  cau3&  will  not  be  presumed.  Patterttm^ 
In  re,  33  L.  J.,  Ch.  596  ;  10  L.  T.  801  ;  12  W.  R. 
941— L.  J. 

What  Amounts  to  —  Stock  Certifloatos.] — A 
husband,  two  years  before  his  death,  gave  to  his 
wife  a  railway  debenture  subsequently  converted 
into  railway  stock,  which  remained  in  his  name^ 
and  on  which  the  dividends  were  received  by 
him,  but  paid  to  his  wife.  He  gave  the  certifi- 
cates to  his  wife,  and  they  remained  in  her  pos- 
session until  he  required  them  in  order  to  replaoe 
a  lost  dividend  warrant.  While  on  his  death- 
bed he  handed  the  certificates  to  his  wife,  saying, 
*'  These  are  yours,"  and  also  gave  her  a  deposit- 
note  : — Held,  that  the  gift  of  the  stock  failed  as 
incomplete,  and  could  not  be  supported  as  a  de- 
claration of  trust,  the  intention  to  make  azi 
immediate  gift  being  inconsistent  with  a  declara- 
tion of  trust.  Moore  v.  Moore,  18  L.  R.,  fiq. 
474  ;  43  L.  J.,  Ch.  617  ;  30  L.  T.  752  ;  22  W.  R. 
729. 

On  the  20th  July,  1840,  M.,  then  in  extremis, 
executed  an  ordinary  bank  power  of  attorney, 
and  delivered  it  to  her  sister  £.,  whereby  the 
latter  was  empowered  to  transfer  into  her  own 
name  government  stock  standing  in  M.*8  name. 
M.  died  on  the  21st  of  July,  1840,  and  on  the 
23rd  the  transfer  was  made  under  the  power : — 
Held  (the  evidence  shewing  a  clear  intention  on 
the  piurt  of  M.  to  give  the  legal  and  beneficial 
interest  in  the  stock  to  her  sister),  that  the  gift 
was  valid  and  effectual  in  favour  of  E.,  as 
against  the  other  next  of  kin  of  the  donor. 
Kiddill  Y,'  Farnell,  26  L.  J.,  Ch.  818;  3  Jur., 
N.  S.  786. 

A.  in  extremis  gave  all  his  shares  in  a  par- 
ticular bank  to  his  son,  on  condition  of  his  paying 
a  debt  which  the  testator  owed  upon  the  shares  to 
the  bank,  and  wrote  a  letter  to  the  manager  of  the 
bank,  directing  that  the  shares  should  be  trans- 
ferred into  the  name  of  the  son.  The  certificates 
of  some  of  the  shares  were  delivered  to  the 
manager  as  a  preliminary  to  the  preparation  oi 
the  necessary  deed  of  transfer.  Before  the  deed 
was  prepared,  the  testator  died  : — Held,  that  the 
transaction  was  incomplete,  and  that  the  shares 
formed  part  of  the  general  estate.  Lambert  v. 
Overton,  11  L.  T.  503  ;  13  W.  R.  227. 

Bonds.] — Upon  the  death  of  a  testator 

ten  Austrian  bonds  were  found,  amongst  other 
securities,  in  a  box  at  his  house,  with  the  fol- 
lowing indorsement :  ^'  The  first  five  nombeis  of 
these  Austrian  bonds  belong  to  and  are  H.  D.'s 

Property,"  signed  by  the  testator.  H.  D.  was  his 
ousekeeper,  and  the  key  of  the  box  was  given. 
into  her  custody  : — Held,  that  as  there  had  been 
no  actual  transfer  or  delivery  of  the  bonds  to 
H.  D.,  they  still  remained  part  of  the  testator'^ 
assets.     Trimmer  v.  Darby,  25  L.  J.,  Ch.  424. 

Railway  Stock.]- Held,  also,  that  ndlwar 

stock  cannot  be  the  subject  of  donatio  morti» 
causft.    Moore  v.  Moore,  supra. 
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Depoiit  Note.]— Held,  also,  that  the  gift 

of  the  deposit  note  was  a  good  donatio  mortis 
oausd.    lb. 


Deposit  Note  with  printed  Cheque  Form. 


on  Back.  J — A  dying  man,  in  expectation  of  death, 
stated  his  wish  to  give  his  wife  5002.  out  of  a 
sum  of  2,7002.  on  deposit  at  a  bank,  which  was 
evidenced  by  a  deposit  note  in  his  possession  for 
2,7002.  on  the  back  of  which  was  a  printed  cheqne 
form  which  had  attached  to  it  a  notice  of  with- 
drawal. He  filled  up  the  cheque  and  notice  of 
withdrawal  for  6002.  and  sent  the  document  to 
the  bank,  but  died  within  two  days  of  that  date. 
The  practice  of  the  bank  was  to  require  notice  to 
be  given  seven  days  before  withdrawal : — Held, 
that  the  5002.  did  not  pass  by  a  donatio  mortis 
eaus&,  as  the  cheque  for  that  amount  was  not 
payable  till  after  the  testator's  death.  Mead,  In 
re,  4ugtin  v.  Mead,  15  Gh.  D.  651 ;  50  L.  J.,  Ch. 
30  J  43  L.  T.  117  ;  28  W.  R.  891. 

Bills  of  Sxphange.] — The  same  man  under 

the  same  Qircumstanoes  gave  two  bills  of  ex- 
change drawn  by  himself  to  his  own  order,  but 
unindorsed,  to  a  friend,  and  requested  him  to 
present  them  and  give  the  money  to  his  wife ; 
the  friend  undertook  to  do  so,  and  gave  the  bills 
of  exchange  to  the  wife,  by  whom  they  were  not 
presented  until  after  the  testator's  death : — ^Held, 
that  the  bills  of  exchange  passed  by  a  donatio 
mortis  causA.    lb, 

A  gift  of  bills  of  exchange,  payable  to  the  donor 
or  order,  by  way  of  donatio  mortis  causft,  was 
supported.  Bafikih  v.  WegueliTi,  27  Beav.  309  ; 
29  L.  J.,  Ch.  323,  n. 

Promissory  Note.] — So  a  promissory  note, 

payable  to  order,  may  be  the  subject  of  a  donatio 
mortis  caus&,  and  will  pass  thereby,  though  un- 
indorsed. Veal  V.  Veal,  27  Beav.  303  ;  29  L.  J., 
Ch.  321 ;  6  Jur.,  N.  S.  527. 

C,  in  1858,  bought  in  the  Incumbered  Estates 
Court  an  estate  for  8,0252.,  and  had  it  conveyed 
absolutely  to  his  daughter,  H.  C.  She  owned 
1,5252.  of  the  purchase-money;  C.  contributed 
1.5002.  At  the  time  of  the  purchase  C.  used  some 
expressions  as  to  his  intention  to  give  this  sum 
to  his  daughter,  but  he  soon  after  took  from  her 
a  promissory  note,  payable  seven  days  after  date, 
in  respect  of  the  interest  on  which  accounts  were 
r^ularly  stated  and  settled  between  the  father 
and  daughter  during  his  life.  In  December,  1873, 
C.  signed  an  indorsement  on  the  note  as  follows : 
— "  I  direct  that  this  promissory  note  be  delivered 
up  to  be  cancelled  a^;er  my  death,  to  the  intent 
that  my  daughter  H.  C.  shall  be  exonerated  from 
payment  of  same.  Dated  10th  December,  1873. 
— r.  C."  This  was  attested  by  only  one  witness. 
There  was  reliable  evidence  that  at  various  times, 
particularly  when  ill,  the  father  told  his  daughter 
to  take  possession  of  the  note  when  he  was  dying. 
He  had  the  conveyance  and  the  note  tied  to- 
gether and  placed  in  bis  deed-box,  and  he  had  a 
Lbel  on  them,  "  These  belong  to  H.  C."  C, 
having  recovered  from  former  illnesses,  died 
after  a  few  days'  illness  in  1876.  In  his  last  ill- 
ness he  said  nothing  as  to  the  note.  About  an 
hour  before  his  death,  when  he  was  insensible, 
the  daughter  got  his  keys  and  opened  the  deed- 
box,  and  found  the  conveyance  and  the  note,  as 
above  described,  and  on  reading  the  indorsement 
9he  replaced  them  in  the  box : — Held,  that  there 
was  no  gift  of  the  note  inter  vivos,  nor  donatio 


of  it  mortis  csusft,  nor  any  valid  testamentary 
disposition  of  it  in  the  daughter's  favour,  and 
that  it  still  remained  part  of  C.'s  assets.  Crogs  v. 
Cross,  1  Ir.  Ch,  D.  389. 

8 Cheque.] — ^A.,  four  days  before  his  death, 

gave  to  his  wife  a  cheque  for  1,0002.,  which  she 
immediately  afterwards,  by  his  direction,  ex- 
changed for  one  of  B.'s  cheques  for  the  same 
amount,  which  was  post-dated,  and  therefore 
void.  The  testator's  ciieque  having  been  paid  to 
B.  about  two  hours  before  the  testator's  death, 
B.  shortly  after  thati  event  gave  to  the  widow  of 
the  testator  a  cheque  for  1,(SX)2.,  in  exchange  for 
that  which  he  had  previously  given  to  her,  and 
this  second  cheque  was  shortly  afterwards  paid 
to  the  widow  : — Held,  in  effect,  a  good  donatio 
mortis  caus&  from  the  testator  to  his  wife. 
Bouts  V.  Mlis,  4  De  G.,  M.  &  G.  249  ;  17  Jur. 
585. 

An  uncle  upon  his  death-bed  delivered  to  his 
nephew  a  cheque  for  4,0002.,  and  with  it  his 
banker's  pass-book.  The  cheque  was  [not  pre- 
sented until  after  the  donor's  death*: — Held, 
that  the  intended  gift  failed.  Beak  v.  Beak, 
Beak,  In  re.  13  L.  R.,  Eq.  489  ;  41  L.  J.,  Ch. 
470  ;  26  L.  t.  281. 

A  husband  being  resident  at  St.  Bemo,  in  Italy, 
in  his  last  illness  drew  his  cheques  on  his  London 
bankers,  payable  to  order,  and  gave  them  to  his 
wife,  who  indorsed  them  to  her  bank  at  St.  Remo, 
and  paid  them  into  their  bank.  The  cheques 
were  not  presented  for  pa'yment  in  London  till 
after  his  death : — Held,  that  the  cheques  were 
good  donationes  mortis  causft,  and  that  the 
widow  was  entitled  to  the  proceeds  out  of  the 
testator's  estate.  Molls  v.  Pearce,  5  Ch.  D.  730 ; 
46  L.  J.,  Ch.  791  ;  36  L.  T.  438  ;  25  W.  R.  899. 

A  delivery  of  a  cheque  on  the  donor's  banker, 

in  his  last  illness,  payable  "  to or  bearer," 

and  signed  by  the  donor,  is  an  adequate  ^ft  of 
the  amount,  if  the  donee  receives  the  money 
from  the  banker  in  the  donor's  lifetime,  or  before 
the  banker  has  notice  of  the  donor's  death ;  or  if 
the  donee  negotiates  the  cheque  for  a  valuable 
consideration,  or  in  payment  of  a  debt ;  but 
such  cheque  will  not  operate  as  an  appointment 
of  so  much,  if  the  donee  retains  it  in  his  posses- 
sion till  after  the  donor's  death.  Ihte  v.  Ilib' 
bert,  2  Ves.  jun.  111. 

A  lady,  during  the  night  In  which  she  died, 
signed  and  handed  to  a  trustee  of  a  charity, 
established  by  herself,  a  cheque  for  6002.  for  the 
use  of  the  charity.  The  lady  died  before  the 
morning,  so  that  the  cheque  could  not  possibly 
be  ca^ed  before  her  death  : — Held,  tiiat  there 
was  no  donatio  mortis  caus&,  and  that  the  6002. 
belonged  not  to  the  charity  but  to  the  residuary 
personal  estate  of  the  deceased.  Hewitt  v.  Kaye, 
6  L.  R.,  Eq.  198 ;  37  L.  J.,  Ch.  633 ;  16  W.  R. 
835. 

A.,  being  in  a  declining  state  of  health, 
delivered  to  B.  a  locked  cash-box,  and  told  her 
to  go  at  his  death  for  the  key  ;  and  that  the  box 
contained  money  for  herself,  and  entirely  at  her 
disposal  after  he  was  gone,  but  that  he  ahould 
want  it  every  three  months  while  he  lived.  The 
box  was  twice  delivered  to  A.  by  his  desire,  and 
he  delivered  it  again  to  B.,  and  it  was  in  her 
possession  at  his  death.  The  box  was  broken 
open  by  B.  after  A.'s  death,  and  contained  a 
cheque  for  5002.,  drawn  by  C.  in  favour  of  A., 
and  inclosed  in  a  cover  indorsed  with  B.'s 
name ;  and  the  key  (which  A.'s  son  refused  to 
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deliver  to  B.)  had  a  piece  of  bone  attached  to  it, 
with  B/8  name  written  on  it : — Held,  that  this 
was  no  donatio  mortis  caiis4.  Rtddel  v.  Doltree^ 
10  Sim.  244. 

Bank  Deposit  Baeeipt.] — Assuming  that 

a  bank  deposit  receipt,  whether  indorsed  or  not, 
maj,  by  manual  delivery,  be  the  Subject  of  a 
donatio  mortis  caus^  the  evidence  of  the  gift 
must  be  clear  and  unequivocal.  Jhtfune  v,  Soyd, 
8  Jr.  R.,  Eq.  609. 

On  the  day  before  his  death  B.  stated  to  B.*s 
wife  how,  in  the  event  of  his  death,  he  wished 
his  property  to  be  disposed  of,  and,  on  the  follow- 
ing morning,  having  dictated  and  signed  an  order 
on  the  Provincial  Bank  to  pay  to  B.  the  amount 
of  some  bonk  deposit  receipts,  attempted  to  in- 
dorse them,  but,  after  indorsing  the  first,  was 
unable  to  proceed,  and  very  shortly  afterwards 
died  without  giving  any  further  expression  of 
his  intention  : — Held,  not  to  be  a  valid  donatio 
mortis  caus4  to  B.,  either  absolutely  or  as  a 
trustee.    lb. 

The  delivery  of  the  book  of  a  depositor  in  a 
savings  bank  is  not  sufficient  to  constitute  a 
donation  of  the  money  deposited.  JPOonnell 
V.  Murray,  3  Ir.  Eq.  B.  460. 


Kortgage.] — ^A   mortgage,   or   a   bond 


given  as  a  collateral  security  for  money  due  on 
mortgage,  may  be  made  the  subject  of  a  dona- 
tio mortis  caus&.  Dyffield  v.  Hicks,  1  Dow.  k, 
Clark,  1 ;  1  BUgh,  N;  S.  497 ;  overruling  Duf- 
field  V.  Mwe*,  1  Sim.  &  Stu.  239. 


Poliey  of  InsiiTance.] — So  a  policy  of  life 


insurance  may  be  the  subject  of  a  donatio  mortis 
causft.  Witt  V.  AmU9, 1  B.  &  S.  109  ;  30  L.  J., 
Q.  B.  318  ;  7  Jur.,  N.  S.  499  ;  4  L.  T.  283 ;  9 
W.  R.  691  ;  S.  P,  and  S,  (?.,  Amiu  v.  Witt,  33 
Beav.  619. 

Law  in  8ootland.]-^In  the  law  of  Scotland, 
general  words  of  disposition  in  a  mortis  caus& 
deed  are,  in  the  absence  of  any  proof  of  a  con- 
trary intention  (and  the  law  of  Scotland  allows 
such  contrary  intention  to  be  proved  by  evidence 
of  a  kind  which  in  England  would  not  be  ad- 
missible for  that  purpose),  sufficient  to  pass 
heritable  property  vested  at  the  date  of  the  deed 
in  the  disponer  with  a  special  destination  to 
heirs  substitute.  A.  was  fee  simple  proprietor  of 
the  estates  of  Eintarbert  and  Crossalg  In  Scot- 
land. He  died  leaving  a  disposition  and  settle- 
ment, without  prohibitory  clauses,  disponing 
these  lands  to  B.  and  his  heirs  male,  whom  fail- 
ing, to  C.  and  his  heirs  male,  whom  failing,  to 
certain  cousins  in  succession,  and  their  respective 
heirs  male.  B.,  who  owned  other  estates,  took 
possession,  and  died  leaving  a  mortis  caus&  deed, 
nving,  in  language  entirely  general,  all  his 
heritable  and  movable  property  to  C.  and  his 
heirs,  whom  failing,  to  his  sister  D.  C.  entered 
into  possession  of  all  B.'s  estates,  and  soon  after- 
vrards  died  intestate  and  without  issue.  The 
sister,  D.,  then,  as  heiress  of  provision  under  B.'s 
general  mortis  caus^  deed,  cUimed  the  estate  of 
Kintarbert  and  Crossaig  as  well  as  the  other 
lands  of  B.  E.  disputed  D.*s  right,  claiming 
these  estates  as  heir  of  provision  under  A.  *s  settle- 
ment ;  contending  that  the  general  term  of  B.'s 
deed  could  not  be  held  to  include  Kintarbert  and 
Crossaig,  lands  already  settled  upon  a  destination 
of  heirs ;  nor  was  this  B.'s  intention  : — Held, 


affirming  the  decision  of  the  court  below,  that  D. 
was  entitled,  because  B.  was  absolute  ^mi,  being 
the  heir  in  possession  under  a  settlement  or  en- 
tail without  fetters,  and  therefore  a  general  dis- 
position by  him  passed  theae  lands  as  part  of  the 
universitas  of  his  estate,  there  being  nothing  in 
the  mere  nature  of  such  a  special  destination,  as 
here,  to  prevent  it ;  and  no  proof  of  any  contrary 
intention  to  limit  the  operation  of  audi  general 
words.  Campbell  v.  Campbell,  5  App.  Cas.  787 
— H.  L.  (Sc.). 

Pleading.]— A  statement  of  claim  alleged  that 
an  intestate  '*  two  days  before  his  death,  made  a 
good  and  valid  donatio  mortis  caus&  to  the  plain- 
tiff, of  the  whole  of  his  moneys  standing  on 
deposit  to  his  account  at  the  Ellesmere  Savings 
Bank,"  but  did  not  state  any  &cts  amounting  to 
a  donatio  mortis  caus&.  Demurrer  allowed,  on 
the  ground  that  the  facts  alleged  in  the  state- 
ment of  claim  did  not  i^ew  a  valid  donatio 
mortis  caus^  Tinonsend  v.  Parton,  Parton,  In 
re,  45  L.  J.  755  ;  30  W.  R.  287. 

rV'.    EXECUTION.      • 

1.  Signature  of  Testator. 

2.  AttesUUion,^%7, 

1.  SlOKATUBE    OF  TSSTATOB. 

See  also  eases  under  Attestation,  it^ra. 

By  Agent.] — If  the  signature  of  a  testator, 
who  is  too  ill  to  write  himself,  is  signed  in  his 
presence  and  that  of  the  attesting  witnesses  by*  a 
third  party,  such  signature  must,  nevertheless,  be 
accompanied  by  some  act  or  word  on  the  part  of 
the  testator  to  shew  that  it  was  made  at  nis  re- 
quest.   MarshaU,  In  goods  of,  13  L.  T.  643. 

A  testator  at  the  time  of  the  execution  of  bis 
will  was  in  such  a  weak  state  as  to  be  unable  to 
affix  his  signature  and  it  was  signed  for  him  by 
the  person  who  drew  it.  The  court,  on  affidavits 
that  the  testator  had  frequently  afterwards  con- 
firmed the  will,  and  that  the  next  of  kin  did  not 
object,  grantedprobate  of  the  wilL  Elcack,  Im 
goods  of,  20  L.  T.  757. 

By  Sealing.] — Sealing  a  will  was  not  a  suffi- 
cient signing  of  it  withm  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  5,  regarding  the  execution  of 
wills.    Smith  V.  Ihans,  1  Wils.  313. 

With  Initials.]— A  testator,  in  the  pres- 
ence of  two  subscribing  witnesses,  affixed  a  seal 
stamped  with  his  initials  to  his  will,  which  was 
entirely  written  by  himself,  placed  his  finger  on 
the  seal,  and  said,  "  This  is  my  hand  and  seal :  ^ 
— Held,  that  the  will  was  sufficiently  signed  by 
him.    Emerson,  In  goods  of,  9  L.  R.,  Ir.  443. 

By  Mark.] — ^A  will  was  sufficiently  signed, 
within  the  Statute  of  Frauds,  s.  5,  by  the  devisor 
putting  his  mark  instead  of  signing  his  name  to 
it,  although  he  was  an  educated  person  and  able 
to  write  well.  Taylor  or  Baker  v.  Dening,  3  N. 
&  P.  228 ;  8  A.  &  E.  94  ;  1  W.,  W.  &  H.  148 ;  2 
Jut.  775. 

A  testator,  unable  from  illness  to  sign  his  wHl^ 
had  his  hand  guided  in  making  his  mark  :— 
Held,  a  sufficient  signature  within  the  Statute  of 
Frauds.     Wilson  v.  Beddard,  12  Sim.  28. 

A  will,  purporting  to  be  that  of  "  S.  Clarke," 
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and  delivered  by  her  as  such  for  safe  custody  to 
one  of  her  executors  shortly  before  her  death, 
was  executed  by  mark,  against  which  appeared 
the  name  of  "  S.  Barrell."  The  former  was  her 
maiden  name,  and  the  latter  the  name  of  the 
husband  whom  she  had  married : — Held,  that 
there  being  no  doubt  as  to  the  identity  of  the 
testatrix,  her  execution  by  mark  was  not  vitiated 
by  another  person  having  written  the  wrong 
name  against  it.  Clarke,  In  good*  of,  1  S.  &  T. 
22  ;  27  L.  J.,  P.  18  ;  4  Jur.,  N.  S.  24. 

A.  put  his  mark  to  a  testamentary  paper,  in 
which  he  was  throughout  described  as  B.  The 
court,  being  satisfied,  on  affidavit,  that  A.  duly 
executed  the  paper  by  mark  animo  testandi, 
granted  probate  thereof  as  his  will.  Douce,  In 
goods  of,  2  S.  &  T.  593  ;  31  L.  J.,  P.  172  ;  8  Jur., 
N.  S.  723  ;  6  L.  T.  789. 

A  testator  signed  his  will  by  putting  his  mark 
to  it,  and  no  evidence  was  given  that  it  had  been 
read  over  to  him  before  its  execution.  An  ob- 
jection taken  to  the  admissibility  of  the  will  on 
that  ground,  was  unsustainable.  Clarke  v. 
Clarke,  2  Ir.  B.,  C.  L.  895. 

A  plaintifiE  propounded  as  a  will  a  paper  pur- 
porting to  have  been  executed  by  a  markswoman, 
m  the  presence  of  two  attesting  witnesses,  who 
also  attached  their  marks  thereto.  The  whole 
body  of  the  will,  and  the  names  of  the  supposed 
testatrix  and  the  witnesses,  were  in  the  hand- 
writing of  the  plaintiff,  who  under  it  took  almost 
the  entire  property.  This  paper,  although  in  the 
custody  of  the  plaintiff,  was  not  offered  for  pro- 
bate until  many  years  after  the  death  of  the  tes- 
tatrix. Evidence  was  given  of  the  execution  of 
this  paper  by  some  person  in  the  presence  of  two 
witnesses,  but,  except  by  the  testimony  of  the 
plaintiff,  such  person  was  not  idcntifi^  as  the 
deceased.  The  court  refused  to  grant  probate 
of  the  paper.  SdmondsY,  Lewer,  II  Jur.,  N.  S.  911. 

By  means  of  a  Stamp.  J— B.,  by  the  direc- 
tion, and  in  the  presence,  of  A.,  who  wished  to  exe- 
cute a  testamentary  paper,  affixed  and  impressed 
at  the  foot  of  such  paper  the  signature  of  A.,  by 
means  of  a  stamper  an  engraving,  which  A.,  being 
paralysed,  had  had  made  for  his  ordinary  use. 
A.  afterwards  acknowledged  the  signature  and 
the  codicil,  and  asked  the  witnesses  to  attest  : — 
Held,  that  the  affixing  a  stamp  was  equivalent 
to  making  a  mark,  at  the  direction  of  the  testator, 
and  that  the  maJdng  a  mark  was  a  signature. 
Jenkyns  v.  GaUford,  3  S.  &  T.  93 ;  32  L.  J.,  P. 
122  ;  9  Jur.,  N.  S,  630 ;  8  L.  T.  517 ;  II  W.  R. 
854.  But  the  court  declined  on  motion  to  grant 
probate  of  the  document  so  executed.  8,  C, 
32  L,  J.,  P.  71  ;  9  Jur.,  N.  S.  311  ;  11  W.  R. 
601. 

Position  of.]— A  wiU  filled  the  first  and  third 
pages  of  a  sheet  of  foolscap  paper,  leaving  no 
room  at  the  bottom  of  the  third  page  for  the 
signature  of  the  testator  and  of  the  attesting  wit- 
nesses, which  were  written  crossways  on  the 
second  page : — Held,  that  the  will  was  duly 
executed.  Coombs,  In  goods  of,  1  L.  R.,  P.  302  ; 
36  L.  J.,  P.  25  ;  16  L.  T.  363. 

A  testator's  signature  was  written  partly 
across  the  last  line  but  one  of  the  will,  and 
entirely  above  the  last  line  with  the  exception 
of  one  letter  which  touched  the  last  line : — ^Held, 
that  the  will  was  signed  at  the  foot  or  end 
theieol  Woodley,  In  goods  of,  3  S.  &  T.  429 ; 
33  L.  J.,  P.  164. 


A  testator  wrote  a  will  on  three  sides  of  a 
sheet  of  note  paper,  the  attesting  clause  and 
names  of  the  attesting  witnesses  were  at  the 
bottom  of  the  second  side,  a  dispositive  clause  was 
written  on  the  third  side,  and  all  the  letters. of 
the  testator's  signature,  excepting  the  two  last, 
which  extended  over  to  the  third  side,  were  on 
the  second  side  : — Held,  to  be  a  good  execution. 
Poioell,  In  goods  of,  4  S.  &  T,  34  ;  34  L.  J.,  P. 
107  ;  13  L.  T.  195  ;  13  W.  R.  696,  999. 

A  will  ending  in  the  middle  of  a  third  page  of 
a  sheet  of  foolscap  paper,  the  lower  half  of  the 
page  being  left  blank,  and  the  attestation  clause 
and  the  signatures  being  written  on  the  top  of  the 
fourth  page,  is  duly  executed.  Hunt  v.  Hunt, 
1  L.  R.,  P.  209  ;  35  L.  J.,  P.  136  ;  14  L.  T. 
859. 

When  the  dispositive  part  of  a  codicil,  written 
on  a  half  sheet  of  note  paper,  occupied  nearly 
the  whole  paper,  and  the  names  of  the  attesting 
witnesses  were  subscribed  at  the  bottom  of  the 
page,  and  the  signature  of  the  testator  was  writ- 
ten down  the  lower  part  of  the  edge  of  the  paper, 
the  court  held  it  to  be  a  valid  execution.  Jones, 
In  goods  of,  4  S.  &  T.  1  ;  34  L.  J.,  P.  41 ;  11  Jur., 
N.  8.  118  ;  13  L.  T.  210 ;  13  W.  R.  414. 

A  will  filled  two  pages  of  a  sheet  of  note 
paper,  leaving  no  room  on  the  second  page  for 
the  signatures  of  the  testator  and  the  attesting 
witnesses,  which  were  written  along  the  sides  of 
the  will  upon  the  third  page  : — Held,  to  be  a 
due  execution.  Wright,  In  goods  ^,  4  S.  &  T. 
36  ;  34  L.  J.,  P.  104  ;  13  L.  T.  195. 

W.  wrote  his  will  on  a  sheet  of  foolscap  paper. 
The  writing  covered  three-fourths  of  the  first 
side  (the  otiier  fourth  part  at  the  bottom  being 
blank)  and  the  upper  half  of  the  second  side. 
The  lower  half  of  this  side  was  also  blank.  On 
the  third  side,  at  one-fourth  the  length  of  such 
side  from  the  top,  an  attestation  clause  was 
written  on  lines  not  extending  quite  across  the 
side  ;  and  opposite  the  second  line  of  the  attes- 
tation clause  was  his  signature.  The  signatures 
of  the  witnesses  written  at  the  end  of  the  attes- 
tation clause  were  in  a  line  below  the  last  words 
of  the  will  when  the  sheet  was  opened  : — Held, 
that  the  will  was  duly  executed,  the  signature  be- 
ing opposite  to  the  end  of  the  will.  Williams,  In 
goods  of,  1  L.  R.,  P.  5  ;  34  L.  J.,  P.  2  ;  11  Jur., 
K.  S.  982  ;  13  L.  T.  304  ;  14  W.  R.  111. 

A  will  and  the  attestation  clause  to  it,  which 
was  in  the  usual  form,  were  written  by  the  testa- 
trix herself.  The  only  signature  of  the  deceased 
attached  to  the  will  was  squeezed  into  what  had 
been  a  blank  space  in  the  attestation  clause.  The 
witnesses  were  asked  by  the  deceased  to  sign  her 
will,  but  she  wrote  notlung  in  their  presence,  nor 
did  they  or  either  of  them  notice  her  signature. 
The  court  being  satisfied  from  the  circumstances 
of  the  case,  that  she  had  signed  her  name  be- 
fore the  witnesses  subscribed,  decreed  probate  of 
the  will.  Huokvale,  In  goods  of,  I  L.  R.,  P.  376  ; 
36  L.  J.,  P.  84  ;  16  L.  T.  434  ;  16  W.  R.  64. 

A  will  was  written  on  the  upper  part  of  one 
side  of  a  piece  of  paper  with  a  considerable 
blank  beneath  it,  and  on  the  back  of  the  paper 
was  written  the  attestation  clause  and  signatures 
of  the  testator  and  witnesses.  Upon  proof  that 
the  will  was  written  before  execution  : — Held, 
that  it  was  duly  executed.  Archer,  In  goods  of, 
2  L,  R.,  P.  252  ;  40  L.  J.,  P.  80  ;  26  L.  T.  274 ; 
19  W.  R.  785. 

The  dispositive  part  of  a  will  was  written  on 
and  occupied  the  entirety  of  the  first  page  of  a 
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sheet  of  note  paper  ;  the  signatures  of  the  testa- 
trix and  the  attesting  witnesses  were  written 
upon  and  occupied  the  entirety  of  the  fourth 
page,  and  the  second  and  third  pages  were 
blank  : — Held,  that  it  was  duly  executS.  Rice, 
In  goods  of,  5  Ir.  R.,  Eq.  176. 

The  name  of  a  testator  was  at  the  foot  of  a 
will,  but  below  the  names  of  the  attesting  wit- 
nesses. Both  witnesses  were  dead,  and  there 
was  no  evidence  of  the  order  in  which  they  and 
the  testator  signed  the  will,  but  a  due  execution 
was  to  be  inferred  from  the  attestation  clause. 
The  court  decreed  probate  of  the  will.  Pudde- 
phatt,  In  goods  o/,  2  L.  R.,  P.  97 ;  39  L.  J., 
F.84. 

A  testatrix  having  obtained  a  form  of  will, 
lithographed  on  the  first  side  of  a  sheet  of  fools- 
cap paper,  wrote  her  will  on  the  second  and 
third  sides,  terminating  near  the  bottom  of  the 
third  side ;  the  fourth  side  was  blank.  The 
form  was  not  filled  up  except  as  to  the  appoint- 
ment of  executors.  6he  signed  her  name,  in  the 
presence  of  witnesses,  at  the  foot  of  the  litho- 
graphed form  : — ^Held,  that,  as  regards  the  po- 
sition of  the  signature,  the  execution  was  valid 
as  within  the  provisions  of  15  Vict.  c.  24. 
Wotton,  In  goods  of,  3  L.  R.,  P.  159 ;  30  L.  T. 
75  ;  22  W.  R.  352. 

A  will  was  written  on  the  first  and  third  sides 
of  a  sheet  of  foolscap,  and  the  attestation  was 
on  the  second  page.  The  court,  being  satisfied 
from  the  evidence  that  the  signature  was  in- 
tended to  be  placed  at  the  foot  or  end,  under  15 
Vict.  c.  24,  granted  probate.  Stoakes^  In  goods 
of,  31  L.  T.  652  ;  23  W.  R.  62. 

A  will  covered  four  pages  of  a  sheet  of  fools- 
cap paper,  and  was  continued  on  a  fifth  page, 
being  the  first  of  a  second  sheet.  At  the  bottom 
of  the  fifth  page  was  a  formal  attestation  clause, 
with  the  signatures  of  the  witnesses,  and  the 
signature  of  the  testator  appeared  at  the  top  of 
the  sixth  or  following  page,  preceded  by  these 
words ;  "  To  which  will  and  testament  I  here- 
unto annex  my  seal  and  signature  : " — Held,  a 
valid  execution  within  16  &  16  Vict.  c.  24. 
Horsford,  In  goods  of,  3  L.  R.,  P.  211 ;  44  L.  J., 
P.  9  ;  31  L.  T.  653  ;  23  W.  R.  211. 

A  testator  wrote  a  codicil  to  his  will  upon  a 
sheet  of  foolscap  paper,  covering  the  first  page 
and  half  the  second.  The  signatures  of  the  tes- 
tator and  attesting  witnesses  were  on  a  separate 
paper,  which  was  attached  to  the  codicil  by  a 
strmg.  The  court  being  satisfied  that  the  papers 
were  so  attached  when  the  testator  acknowledged 
his  signature  to  the  witnesses,  and  they  attested 
it : — ^Held,  that  the  instrument  was  duly  exe- 
cuted,   lb, 

A  will  was  written  on  a  lithographed  form. 
The  testator  wrote  his  name  in  the  blank  space 
left  in  the  attestation  clause,  but  did  not  sign  it 
in  the  ordinary  place,  which  was  filled  by  the 
signatures  of  the  attesting  witnesses.  The  latter 
did  not  remember  any  of  the  circumstances  of 
the  execution : — Held,  that  the  will  was  duly 
executed  and  attested.  Harris,  In  goods  of  23 
W.  R.  734. 

A  will  contained  as  an  attestation  clause  the 
words, "  Signed  in  the  presence  of  us."  Then 
followed  the  signatures  of  the  attesting  wit- 
nesses, and  beneath  their  'signatures  that  of  the 
testator.  The  witnesses  deposed  that  all  three 
were  present  when  they  signed  the  instrument, 
but  they  could  not  say  in  what  order  they 
signed.    The  court  held  that  the  circumstances 


warranted  it  in  coming  to  the  conclusion  that 
the  will  had  been  duly  executed,  and  decreed 
probate  of  it.  Jones,  In  goods  <j/^,  36  L.  J.,  P. 
80  ;  25  W.  R.  215. 

There  being  no  room  for  the  signature  of  the 
testator  or  witnesses  at  the  foot  of  the  single 
page  on  which  a  will  was  written,  the  testator 
signed  by  writing  his  name  transversely  along 
the  left-hand  margin,  near  the  top,  and  running 
downwards  as  far  as  the  commencement  of  the 
second  line  of  the  wUl.  The  names  of  the 
attesting  witnesses  were  written  above  the  will 
and  opposite  to  portion  of  the  testator's  signa- 
ture : — Held,  to  be  good  execution.  Collins,  In 
the  goods  of  3  L.  R.,  Ir.  241. 

Where,  from  the  obvious  sequence  and  sense 
of  the  context,  it  appears  to  the  satisfactioii  of 
the  court  that  the  signature  of  the  deceased 
really  follows  the  dispositive  part  of  a  teeita- 
mentary  instrument,  though  it  may  occupy  a 
place  in  the  paper  literallv  above  the  dispositive 
parts  or  part  thereof,  such  testamentary  instru- 
ment will  be  entitled  to  probate.  Kimpton,  In 
goods  of  3  S.  &  T.  427  ;  33  L.  J.,  P.  163. 

In  Attestation  Clause  only.]— A  person 

with  his  own  hand  wrote  out  a  will,  which  con- 
cluded with  an  attestation  clause,  ^^  Signed,  pub- 
lished, and  declared  by  the  said  A.  B.,  the  testa- 
tor, as  and  for  his  last  will  and  testament,^*  &c. 
At  the  time  of  execution  he  declared  the  paper 
to  be  his  will  in  the  presence  of  two  witnesses, 
aud  asked  them  to  witness  it,  which  they  did, 
but  he  did  not  himself  sign  it  in  thdr  pre- 
sence, nor  was  there  any  direct  evidence  that  the 
witnesses  saw  the  signature.  The  only  »gna- 
ture  was  in  the  attestation  clause  : — Held,  that 
under  15  &  16  Vict.  c.  24,  the  execution  was  valid. 
Pearn,  In  goods  of  1  P.  D.  70 ;  46  L.  J.,  P.  31  ; 
33  L.  T.  705  ;  24  W.  R.  143. 

A  testimonium  clause  was  as  follows  :  "  In 
witness  whereof,  I,  Martin  Hall  Mann,  have 
hereunto  set  my  hand."  The  whole  of  this  was 
in  the  handwriting  of  the  testator,  and  his  name 
written  as  he  usually  signed  it,  but  the  will  was 
not  otherwise  signed  by  him  : — Held,  that  the 
will  was  duly  executed,  the  signature  bd&g 
placed  '*  among  the  words  of  the  testimonium 
clause,"  within  the  meaning  of  16  &  16  Vict,  c 
24,  8.  1.    Mann,  In  goods  ef,  28  L.  J.,  P.  19. 

A,  wrote  out  his  own  will,  concluding  with  an 
attestation  clause,  in  which  his  name  appeared. 
He  afterwards  called  in  two  witnesses,  told  them 
the  paper  was  his  will,  read  the  latter  portion  of 
it  to  them,  including  the  attestation  clause,  and 
requested  that  they  would  sign  their  names, 
wluch  they  did.  His  name  was  not  written  at 
the  foot  or  end  otherwise  than  in  the  attestatton 
clause : — Held,  the  execution  was  valid.  Walker, 
In  goods  of  2  S.  &  T.  354  ;  31  L.  J.,  P.  62 ;  8 
Jur.,  N.  S.  314  ;  5  L.  T.  766. 

A.  made  his  will  on  a  printed  form.  After  he 
had  written  his  name  in  the  attestation  dause, 
he  asked  the  witnesses  to  subscribe  and  attest 
the  will,  which  they  did  in  his  presence.  He 
then  wrote  his  name  underneath  their  signatuieSy 
and  remarked  that  they  were  witnesses  to  h^ 
will.  The  court  being  satisfied  that  he  intended 
by  signing  his  name  in  the  attestation  clause  to 
execute  the  will,  ordered  probate  to  issue  without 
his  signature  written  under  the  names  of  tiie 
witnesses.  Casmore,  In  goods  of  1  L.  R.,  P. 
653 ;  38  L.  J.,  P.  54  ;  20  L.  T.  497 ;  17  W.  R. 
627. 
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On  Paper  Detaohed  from  yf\XL1 — ^Where  the 
eignatares  of  a  testator  and  of  the  attesting  wit- 
nesses were  madef  not  on  the  paper  on  which 
the  will  was  written,  bat  on  a  piece  of  paper 
which  had  been  attached  to  the  paper  on  which 
the  will  was  written : — ^Held,  to  be  a  good  exe- 
cution. Cook  y.  Lambert^  3  S.  &  T.  46  ;  32  L.  J., 
P.  93  ;  9  Jur.,  1^.  S.  258  ;  9  L.  T.  211 ;  11  W.  B. 
401.    See  also  easeSf  post,  col.  892. 

Writing  below  Signature.  ]— A  testator,  after 
signing  his  name  to  his  will  in  the  presence  of 
two  witnesses,  added  a  clause  to  it,  the  writing 
being  squeezed  into  the  space  above  and  beside 
the  signature.  Immediately  afterwards  the 
witnesses  signed  their  names : — Held,  that  he 
did  not  sign  or  acknowledge  his  signature  to  the 
will  as  containing  such  clause,  and  that  probate 
should  issue  without  it.  Arthur^  In  goods  of,  2 
L.  R.,  P.  273  ;  26  L.  T.  274  ;  19  W.  R.  1016. 

In  a  testamentary  paper  executed  by  the  de- 
ceased, the  last  sentence  commenced  imme- 
diately above  his  signature,  and  was  continued 
in  three  short  lines  to  the  left  of  it,  the  two  last 
lines  being  somewhat  below  the  signature.  This 
sentence  was  written  before  the  deceased  signed 
her  name : — Held,  that  the  execution  was  valid, 
and  Uiat  the  last  sentence  would  be  included  in 
the  probate.  Ainstoorth,  In  goods  of,  2  L.  R.,  P. 
161  ;  23  L.  f.  824. 

A  former  wrote  his  will  on  a  sheet  of  paper. 
The  attestation  clause  was  on  the  third  page.  At 
the  foot  of  the  page  there  were  the  woras  **  Turn 
over,"  and  on  the  fourth  page  there  was  a  clause 
bearing  date  the  day  on  which  the  will  was  exe- 
cuted and  with  the  signature  of  the  testator. 
The  will  was  signed  by  the  testator  and  sub- 
scribed by  the  witnesses  on  the  third  page,  but 
before  its  execution  the  witness  saw  some  writ- 
ing on  the  fourth  page.  The  will  gave  legacies 
and  annuities  of  considerable  amount,  but  the 
debts  of  the  testator  exhausted  the  personalty, 
and  the  only  allusion  to  his  real  estate  was  con- 
tained in  the  writing  on  the  fourth  page: — 
field,  that  the  signature  to  the  will  which  the 
witnesses  attested  was  the  signature  on  the  third 
page,  and  therefore  that  the  writing  on  the  fourth 
page  could  not  be  included  in  the  probate.  Dearie, 
In  goods  of,  47  L.  J.,  P.  45  ;  39  L.  T.  93. 

S.  signed  his  name  on  five  sheets  of  a  testa- 
mentary paper  which  consisted  of  six  sheets,  the 
names  of  the  attesting  witnesses  appeared  on 
each  of  the  five  sheets  ;  on  the  sixth  appeared  a 
testimonium  and  attestation  clause,  and  the 
names  of  the  witnesses,  but  not  the  signature  of 
the  deceased.  The  writing  at  the  end  of  the 
fifth  sheet  broke  off  in  the  middle  of  a  sen- 
tence, which  was  continued  on  the  sixth  sheet. 
The  court  refused  to  grant  probate  of  the  five 
sheets,  as  containing  his  last  will  and  testament. 
Sweetlind  v.  Sweetland,  4  S.  &  T.  6  ;  34  L.  J., 
P.  42;  11  Jur.,  N.  S.  182  ;  11  L.  T.  749  ;  13 
W.  R.  504. 

Testatrix  left  a  will,  which  extended  over  to 
the  third  page  of  a  sheet  of  foolscap.  The  signa- 
tures of  herself  and  attesting  witnesses  were  at 
the  bottom  of  the  first  page,  but  she  iJso  placed 
her  name  at  the  end  of  the  second  page  in  their 
presence  and  before  execution.  The  court 
granted  probate  of  the  first  two  pages.  Wray, 
In  goods  of,  31  W.  R.  476  ;  47  J.  P.  279. 

Aoknowlodgment  of  SignatnTo^-What  Snill- 
eient] — ^A.  requested  B.  to  prepare  a  will  for 


him,  by  which  B.  was  appointed  sole  executor, 
and  when  prepared  it  was  signed  by  A.  in  the 
presence  of  B.  and  two  other  persons.  B.  then 
sent  for  C.  and  D.,  and  in  A.'8  hearing  requested 
them  to  attest  A.'s  signature,  which  they  did, 
and  A.  thanked  them  for  their  trouble  : — Held, 
following  InglesaTit  v.  Inglcxant  (3  L.  R.,  P. 
172),  that  the  signature  had  been  duly  acknow- 
ledged and  probate  g^nted.  Bishop,  In  goods 
of,  30  W.  R.  667  ;  46  J.  P.  392. 

Where  a  person  has  signed  his  name  in  the 
presence  of  witnesses  at  t^e  end  of  several 
clauses  of  a  dispositive  character,  apparently 
written  at  different  times,  the  presumption  is 
that  he  intended  to  give  effect  to  the  whole  of 
what  was  written  at  the  time  he  so  made  his 
signature.  CattrtUl,  In  goods  (j/*,  3  B.  &  X  419  ; 
33  L.  J.,  P.  106  ;  10  Jur.,  N.  8.  136. 

A  woman  signed  her  will  in  the  presence  of 
one  witness.  On  the  entry  of  the  second  witness 
a  person  present  directed  him  to  sign  his  name 
under  the  testatrix's  signature.  He  did  so,  and 
l^e  second  witness  also  subscribed  the  will.  She 
was  in  the  room,  but  said  no  word  during  the 
proceeding.  The  will  was  lying  on  the  table 
open,  and  headed  in  large  characters  with  the 
woidis,  "  This  is  the  last  will  and  testament  of," 
&c.  It  also  had  a  full  and  formal  attestation 
clause : — Held,  that  she  acknowledged  her  sig- 
nature in  the  presence  of  two  witnesses.  Ingle- 
sant  V.  Inglesant,  3  L.  R.,  P.  172  ;  43  L.  J.,  P. 

43  ;  22  W.  R.  741. 

A  testatrix  produced  a  paper  to  A.  and  B.,  and 
saying,  *'  This  is  my  will,  asked  them  to  witness 
it.  The  will  covered  three  pages  of  a  sheet  of 
paper.  Her  signature  was  at  the  foot  of  the  third 
page.  The  witnesses  subscribed  their  names  on 
the  fourth  page,  but  did  not  see  her  signature  or 
any  part  of  the.  writing  on  the  paper.  The 
court,  being  satisfied  that  the  signature  of  the 
testatrix  was  on  the  will  at  the  time  she  pro- 
duced it  to  the  witnesses : — Held,  that  there  nad 
been  a  sufficient  acknowledgment,  and  that  the 
will  was  duly  executed.    Janatoay,  In  goods  of, 

44  L.  J.,  P.  6  ;  31  L.  T.  800  ;  23  W.  R.  385. 

An  intending  testator's  name  was,  by  his  di- 
rection, and  in  his  presence,  subscribed  for  him 
to  a  paper  writing  purporting  to  be  his  will,  and 
two  other  persons,  who  were  present  when  his 
name  was  so  subscribed,  but  not  when  the  direc- 
tion was  given,  acted  as  attesting  witnesses,  and 
then  the  intending  testator  made  a  mark  imme- 
diately over  his  name  so  subscribed  for  him : — 
Held,  that  there  being  no  evidence  that  the  sub- 
scribed name  had  l^cn  acknowledged  as  his 
signature  by  the  intending  testator  in  the  pre- 
sence of  the  attesting  witnesses,  and  his  mark 
having  been  made  by  him  after  the  attestation 
of  the  witnesses,  the  execution  was  invalid. 
Burke  V.  Moore,  Moore,  In  goods  of,  9  Ir.  R., 
Eq.  609. 

A  signature  made  by  some  person,  but  not  in 
the  presence  (though  by  the  direction)  of  a  testa- 
tor, is  not  such  signature  as  can  be  acknowledged 
by  the  testator  under,  the  Wills  Act  (7  Will  4 
&  1  Vict.  c.  26),  s.  9.  KevU  v.  Lynch,  8  Ir.  R., 
Eq.  244. 

An  intending  testator  "  held  a  pen  in  his  hand 
and  put  it  to  his  name  "  (not  written  in  his  pre- 
sence), "  or  placed  on  a  mark  "  made  on  a  will 
prepared  for  him  by  a  solicitor ;  but  no  proof 
could  be  given  whether  any  ink  was  in  the  pen 
or  any  visible  trace  made  when  he  so  held  the 
pen: — Held,  .though   the   will   was   properly 
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attested,  that  the  court  could  not  presume  a  due 
execution.    lb. 

The  attesting  witnesses  to  a  will,  which  pur- 
ported to  be  executed  by  mark,  were  asked  in 
the  testator*s  presence  to  sign  the  will.  A  mark 
was  on  the  will  when  thcj  signed,  but  there  was 
no  evidence  that  it  was  made  by  the  testator,  or 
that  he  knew  the  contents  of  the  will,  nor  did 
he  refer  to  it.  The  court  pronounced  against 
the  will  on  the  gpx)und  that  the  evidence  failed 
to  shew  an  acknowledgment  of  the  testator*s 
signature  or  that  he  knew  and  approved  of  its 
contents.  Morritt  v.  Dovglass  or  Dovglas,  3 
L.  R.,  P.  1 ;  42  L.  J.,  P.  10 ;  27  L.  T.  591  ;  21 
W.  R.  162. 


BUndneis  of  Testator.] — ^A  testator  who 


is  so  blind  that  he  can  do  little  more  than  dis- 
tinguish night  from  day  is  capable  of  acknow- 
ledging his  signature  to  his  will.  King  v.  Berry, 
5  Ir.  R.,  Eq.  309. 

Evidence  of  Due  Execution.]  —  If  a  will 
appears  upon  the  face  of  it  to  have  been 
properly  executed,  according  to  the  require- 
ments of  the  7  Will.  4  &  1  V'ict.  c.  26,  the  pre- 
sumption of  law  is  that  the  testator  duly 
acknowledged  it.  Lloyd  v.  Roberts,  12  Moore, 
P.  C.  C.  168. 

The  grant  of  probate  to  a  will,  which  was 
entirely  in  the  handwriting  of  the  testator,  an 
attorney,  without  break  or  crowding,  with  an 
attestation  clause  in  its  proper  place,  and  at- 
tested by  two  witnesses,  was  opposed  by  the 
wife  and  daughter  of  the  testator  (they  having 
been  entirely  excluded  from  any  benefit  under 
it),  on  the  ground  that  it  was  written  after  the 
witnesses  attested  the  will.  One  of  the  attest- 
ing witnesses  was  dead  ;  the  other  deposed  that 
when  he  signed  the  will,  with  the  exception  of 
the  testator's  signature,  and  the  signature  of  the 
other  attesting  witness,  the  paper  was  blank : — 
Held,  from  the  appearance  of  the  will,  as  well 
as  the  circumstance  that  the  testator  was  a 
professional  man,  well  acquainted  with  the 
necessity  of  a  proper  execution,  and  the  pre- 
sumption of  law,  that  the  will  was  written 
when  attested,  and  had  been  duly  acknowledged 
in  the  witnesses'  presence,  notwithstanding  the 
testimony  of  the  surviving  attesting  witness, 
who,  in  the  opinion  of  the  judicial  committee, 
must  have  been  mistaken  or  his  memory  failed 
him.    lb. 

The  legal  presumption  is  in  favour  of  a  will 
with  a  perfect  attestation  clause,  and  to  rebut 
it  the  court  requires  the  strongest  evidence. 
Therefore,  where  a  solicitor  drew  his  will  him- 
self with  a  perfect  attestation  clause,  which 
appeared  att^ted  by  two  witnesses  of  humble 
rank,  and  on  the  will  being  nroprounded,  after 
the  lapse  of  seven  years  ana  a  half  from  its 
date,  one  of  the  attesting  witnesses  swore,  but 
not  very  positively,  that  the  testator  signed  his 
name  to  the  will  before  the  witnesses,  while  the 
other  witness  swore  that  at  the  time  he  signed 
the  wUl  the  testator's  name  was  not  sig^^  to 
it,  the  court  not  relying  on  the  memory  of  the 
latter,  acted  on  the  presumption  in  favour  of 
the  due  execution  of  the  will  and  declare  it 
well  proved.  0' Meagher  v.  0' Meagher,  11  L.  R., 
Ir.  117. 

When  a  testamentary  paper  is  not  in  evidence, 
and  all  the  persons  present  at  an  intended  exe- 
cution of  it  agree  that  it  was  not  duly  executed, 


the  court  cannot,  on  a  mere  suspicion  to  the  con- 
trary, decree  probate  of  it.  JBckerslvY.  Piatt ^ 
1  L.  R.,  P.  281 ;  36  L.  J.,  P.  7  ;  16  L.  T.  327  ;  15 
W.  R.  232. 

In  a  suit  concerning  the  validity  of  a  will,  the 
surrounding  circumstances  and  the  appearance 
of  the  document  were  in  favour  of  its  having 
been  duly  attested.  The  adverse  evidence — ^yiz., 
that  of  the  two  witnesses,  who  denied  having 
attested  in  the  presence  of  the  testator,  appeared 
to  be  of  a  doubtful  character.  The  court  acted 
on  the  presumption  omnia  rit^  esse  acta,  and 
pronounced  for  the  will.  Bailey  v.  Frowan,  19 
W.  R.  511. 

If  an  attestation  clause  of  a  will  more  than 
thirty  years  old  recites  a  compliance  with  the 
requisite  ceremonies  in  respect  of  all  the  wit- 
nesses, it  is  enough,  in  order  to  make  out  a 
prim&  facie  case,  U>  prove  the  death  of  all,  and 
the  handwriting  of  one  of  them ;  because  it  will 
be  presumed  that  everything  that  he  thus  de- 
clared by  his  attestation  to  have  been  done  was 
rightly  done.  Andrew  v.  Motley,  12  C.  B., 
N.  S.  526. 

Two  persons*  names  appeared  as  attesting  wit- 
nesses to  a  wiU,  and  the  attorney  who  drew  the 
will,  and  who  was  present  during  its  execution^ 
swore  that  these  persons  had  duly  signed  the 
will  as  attesting  witnesses,  and  other  persons 
who  knew  their  handwriting  swore  that  the 
writing  was  theirs,  but  they  themselves,  though 
admitting  a  striking  resemblance  between  the 
signatures  to  the  will  and  other  signatures  of 
theirs  produced,  denied  having  signed  the  will, 
and  swore  that  the  signatures  to  it  were  for- 
geries. The  court,  being  satisfied  that  the  signa- 
tures were  genuine,  notwithstanding  the  denial 
of  the  witnesses,  admitted  the  will  to  probate. 
Myers  v.  Gibson,  14  W.  R.  901. 

Two  attesting  witnesses  contradicted  one 
another  on  the  point  that  the  deceased  signed 
his  name  in  their  joint  presence.  The  will  con- 
cluded, "  In  witness  whereof  I  place  my  signa« 
ture  in  the  presence  of  two  witnesses : " — ^Held, 
that  it  was  entitled  to  probate.  Cregteen  v« 
WUlaughby,  6  Jur.,  N.  S.  690. 

When  there  is  no  formal  attestation  clause  to 
a  testamentary  paper,  and  no  aflBlrmative  evi- 
dence that  at  the  time  of  execution  the  testator's 
name  was  on  the  paper,  the  mere  production  of 
it  to  witnesses  with  a  request  that  they  will  sign 
it  as  a  paper,  is  not  in  itself  sufiicient  to  justify 
the  court  in  drawing  the  inference  that  it  was 
already  sigpied  by  the  testator.  Fischer  v.  jPop- 
ham,  3  L.  R.,  P.  246  ;  44  L.  J.,  P.  47 ;  33  L.  T. 
231  ;  23  W.  R.  683. 

A  testatrix  in  1869  executed  a  will,  and  in 
1871  executed  a  codicil  appointing  two  fresh 
executors,  but  in  other  respects  confirming  the 
will.  She  afterwards  wrote  at  the  foot  cS  the 
will  "  I  declare  this  will  to  be  null  and  void. — 
E.  H.,  28th  of  May,  1873."  Underneath  this 
were  the  words  "Turn  over,'*  and  on  a  blank 
page  she  made  fresh  testamentary  dispositions, 
followed  by  her  signature  and  the  date,  under- 
neath which  were  the  words  "Witness  my  hand,'^ 
and  the  signatures  of  two  witnesses,  but  with  no 
formal  attestation  clause.  At  the  foot  of  the 
codicil  of  1871  she  wrote  "  Null  and  void,  B.  H.** 
The  signatures  both  to  the  will  and  to  the  codicil 
had  lines  drawn  across  them,  but  were  BtiU  per- 
fectly legible.  The  witnesses  to  the  writing  of 
1873  swore  that  the  testatrix  asked  them  to  sign 
their  names,  but  did  not  sign  her  own  in  their 
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presence,  and  that  she  did  not  say  what  the 
paper  was.  One  witness  did  not  remember 
whether  her  signature  was  already  there.  The 
other  witness  thought  that  it  was,  but  that 
some  of  the  other  words  had  been  added  after- 
wards:— The  court  held  that  the  later  codicil 
was  not  proved  to  have  been  duly  admow- 
ledged,  and  granted  probate  of  the  will  and 
fiist  codicil.    lb. 

On  the  death  of  the  deceased  a  testamentary 
paper  was  found  in  his  handwriting  and  with 
his  signature  at  the  foot  or  end.  It  had  also  an 
attestation  clause  and  the  names  of  two  wit- 
nesses thereto.  At  the  time  of  execution  the 
deceased  dfd  not  refer  to  the  paper  as  a  wiU, 
nor  was  there  any  evidence  that  the  deceased's 
signature  was  on  the  paper  at  the  time.  The 
court  refused,  on  motion,  to  grant  probate  of 
such  paper  as  a  codicil  to  the  will  of  the  de- 
ceased. Smr^ord,  In  goods  of,  1  L.  B.,  P.  630 ; 
38  L.  J.,  P.  38 ;  20  L.  T.  87  ;  17  W.  R.  536. 

When  one  of  the  attesting  witnesses  to  a  will 
was  dead,  and  it  appeared  that  it  would  be  diffi- 
cult, if  not  impossible,  to  discover  the  other,  and 
the  only  parties  interested  in  the  estate  con- 
sented, the  court  granted  probate  of  the  will, 
though  in  the  attestation  clause  it  did  not 
appear  under  what  circumstances  the  attesta- 
tion had  been  made.  Kicks,  In  goods  of,  34 
L.  J.,  P.  30. 

A  will,  in  the  handwriting  of  the  deceased, 
and  haying  a  full  attestation  clause,  will  be 
admitted  to  probate,  although  the  attesting  wit- 
nesses may  not  recollect  whether  it  was  signed 
or  the  signature  acknowledged  in  their  presence. 
Holgate,  In  goods  of  1  S.  &  T.  261  j  29  L.  J.,  P. 
161 ;  5  Jur.,  N.  S.  261  ;  7  W.  R.  19. 

When  a  will  appears  to  be  duly  executed,  and 
there  is  a  complete  attestation  clause,  the  pre- 
sumption omnia  rit^  esse  acta  applies,  ana  is 
not  rebutted  by  the  defective  memory  of  the 
attesting  witness.  Where  the  attestation  clause 
is  incomplete,  the  presumption  also  applies,  but 
with  less  force.  Viniiicombe  v.  Butler,  3  S.  &  T. 
680;  34  L.  J.,  P.  18;  10  Jur.,  N.  S.  1109;  13 
W,  R.  392. 

If  the  attestation  clause  is  informal,  and  the 
attesting  witnesses  identify  their  signatures  and 
that  of  the  testator,  but  have  no  recollection 
of  the  circumstances  under  which  the  will  was 
executed,  the  presumption,  in  the  absence  of 
evidence  to  the  contrary,  is,  that  the  will  was 
dnly  executed.  Rees,  In  goods  of  34  L.  J., 
P.  56. 

Signature  seen  by  Attesting  Witneiies.] 

— ^When  the  attesting  witnesses  to  a  will  duly 
executed  on  the  face  of  it  did  not  recollect 
having  seen  the  testator's  signature  to  the  will 
when  they  subscribed  their  names  as  witnesses, 
the  court  held  that  it  was  at  liberty  to  judge 
from  the  circumstances  of  the  case,  whether  it 
was  probable  that  the  testator's  name  was  on 
the  will  or  not  at  the  time  of  the  attestation, 
and  being  of  opinion  that  it  was,  pronounced 
for  the  wilL  Givillim  v.  GwUlim,  3  S.  &  T.  200 ; 
29  L.  J.,  P.  31. 

To  constitute  a  sufficient  acknowledgment, 
within  s.  9  of  the  Wills  Act,  the  witnesses 
must  at  the  time  of  the  acknowledgment 
see,  or  have  the  opportunity  of  seeing,  the 
signature  of  the  testator,  and  if  such  be  not 
the  case  it  is  immaterial  whether  the  signature 
be,  in  fiict,  there  at  the  time  of  attestation,  or 


whether  the  testator  say  that  the  paper  to  be 
attested  is  his  will,  or  that  his  signature  is  in- 
side the  paper.  Hudson  v.  Parker  (1  Robert.  14) 
followed.  Qmllim  v.  Qmillim  (3  Sw.  &  Tr.  200) 
and  Becket  v.  Howe  (2  L.  R.,  P.  1)  disap^ 
proved.  Gunstan,  In  goods  of  Blake  v.  Blake, 
7  P.  D.  102  ;  51  L.  J.,  Ch.  377  ;  51  L,  J.,  P.  36  ; 
46  L.  T.  641 ;  30  W.  R.  505— C.  A. 

A  person  asked  two  witnesses  to  put  their 
mark  to  a  paper,  but  did  not  tell  them  that  it 
was  his  will,  or  make  any  statement  in  regard  to 
it.  Being  illiterate,  the  witnesses  could  not  say 
whether  his  signature  was  on  the  paper  at  the 
time,  and  there  was  no  evidence  on  the  point : — 
Held,  an  insufficient  execution  of  the  will. 
Pearson  v.  Pearson,  2  L.  R.,  P.  451  ;  40  L.  J.,  P. 
53  ;  24  L.  T.  917  ;  19  W.  R.  1014. 

The  cases  on  execution  by  acknowledgment  of 
a  testator's  signature  reviewed.    Ih. 

When  the  signature  of  a  testator  is  apparent 
on  the  will  when  it  is  presented  to  the  witnesses 
for  attestation,  it  is  sufficient  that  it  might  be 
seen  by  them,  whether  they  actually  observed  it 
or  not.    Kelly  v.  Xeatinge,  5  Ir.  R.,  Eq.  174. 

The  attesting  witnesses  were  not  present  when 
the  testator  put  his  mark  to  his  will ;  but  the 
testator,  being  asked  in  their  presence,  "  Do  you 
acknowledge  this  to  be  your  last  will  and  testa- 
ment ? "  answered,  "  I  do  : " — Held,  a  sufficient 
acknowledgment  of  his  signature.    lb. 

The  mere  circumstance  of  a  testator  having 
called  in  two  witnesses  "to  sign  a  paper  for 
him"  (which  they  did  in  his  presence),  but  with- 
out any  explanation  of  the  nature  of  the  in- 
strument being  made  to  them,  or  the  witnesses 
being  able  to  see  if  any  signature  or  writing  was 
upon  it  when  they  attested  it : — ^Held,  not  to 
amount  to  an  acknowledgment  of  the  signature 
of  the  testator,  so  as  to  satisfj  the  provisions  of 
the  7  Will.  4  &  1  Vict.  c.  26,  s.  9.  Molt  v.  Oenge, 
4  Moore,  P.  C.  C.  266. 

A  codicil  was  signed  by  a  deceased,  who  was 
ill  in  bed  in  one  room,  and  attested  by  two  wit- 
nesses in  an  opposite  room,  but  who  did  not  see 
her  make  or  acknowledge  her  sigfnature,  or  have 
any  conversation  with  her  respecting  it.  The 
deceased,  the  doors  of  both  the  rooms  being  open, 
might,  by  raising  herself  in  bed,  have  seen  the 
witnesses  sign  ;  but  there  was  no  evidence  that 
she  did  do  so  : — Held,  to  be  a  bad  execution,  on 
the  grounds  that  she  did  not  make  or  acknow« 
ledge  her  signature  in  the  presence  of  the  wit- 
nesses, and  that  they  did  not  attest  in  her 
presence.  KilUek,  In  goods  it/*,  3  S.  &  T.  578  ; 
34  L.  J.,  P.  2  ;  10  Jur.,  N.  S.  1083. 

A  testator  requested  one  person  to  attend  to 
his  will  and  another  to  witness  a  paper.  They 
both  attended  at  the  time  and  place  appointed, 
when  the  testator  produced  a  paper  so  folded 
that  no  writing  on  it  was  visible,  and  informed 
them  that  in  consequence  of  his  wife's  death  it 
was  necessary  to  make  a  change  in  his  affairs^ 
and  he  asked  them  to  sign  their  names  to  it, 
which  they  did.  The  testator  did  not  sign  in 
their  presence,  nor  did  they  see  his  signature. 
The  paper  had  an  attestation  clause  upon  it  in 
his  handwriting,  but  not  quite  in  the  ordinary 
form : — Held,  that  there  had  been  a  sufficient 
acknowledgment  of  the  signature.  Beckett  v. 
Howe,  2  L.  R.,  P.  1 ;  39  L.  J.,  P.  1 ;  21  L.  T.  400; 
18  W.  B.  75. 

A.  and  B.  subscribed  a  paper  in  the  presence 
of  and  at  the  request  of  the  testatrix,  who  had 
previously  in  their  presence  written  something 
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on  it,  but  what,  they  did  not  know.  She  did  not 
explain  to  them  the  nature  of  the  paper ;  nor 
when  they  signed  it  did  they  see  her  mgnaturei 
all  the  writing  on  the  paper  being  concealed  by 
a  sheet  of  blotting-paper: — Held,  a  yaJid  exe- 
cution. Smith  V.  &nithf  1  L.  R.,  P.  143;  35 
L.  J.,  P.  65 ;  12  Jur.,  N.  S.  674 ;  14  L.  T.  417  ; 
14  W.  R.  648. 

By  Soldien  and  Bailon,']-^8e€  anU^  col.  830. 


2.  Attestation. 

.  See  alM preceding  ease*  under  Signatube  of 
Testatob. 

PreMnoe  of  Testator  and  Witnestat.] — ^The 
factum  of  a  will  held  under  the  circumstances  of 
the  case  to  be  sufficiently  proved,  though  one  of 
the  subscribing  witnesses  deposed  that  he  did 
not  see  all  that  the  testator  wrote,  only  the  large 
initial  of  his  christian-name  ;  and  the  other 
witness  stated  that  she  did  not  see  what  he  wrote, 
but  that  he  acknowledged  the  paper  to  be  his 
will  in  their  joint  presence.  Cooper  v.  Bockett, 
4  Moore,  P.  C.  C.  419 ;  10  Jur.  931. 

The  signature  or  acknowledgment  of  a  testator 
must  be  made  in  the  presence  of  two  witnesses, 
present  at  the  time,  and  they  must,  after  he  has 
80  signed  or  so  acknowledged,  subscribe  the  will 
in  his  presence.  Hindmarsh  v.  Charlton^  8  H.  L. 
Cas.  160  ;  7  Jur.,  N.  S.  611 ;  4  L,  T.  125 ;  9  W.  E. 
621. 

A  will  signed  by  the  attesting  witnesses  in  the 
same  room  where  the  testatrix  lay  in  bed  with 
the  curtains  closed,  and  her  back  to  the  attesting 
witnesses,  who  deposed  to  her  utter  inability  to 
have  turned  herself  so  as  to  have  drawn  aside  the 
curtains : — Held,  not  to  have  been  signed  by  the 
witnesses  in  the  presence  of  the  testatrix.  Tribe 
V.  Tribe,  1  Rob.  Ecc.  Rep.  775. 

A  testatrix  went  to  her  attorney's  office  to 
execute  her  will ;  being  an  invalid,  she  executed 
it  in  her  carriage,  the  witnesses  attending  her. 
After  having  seen  the  execution  they  returned  to 
the  office  to  subscribe  it,  and  the  carriage  was 
put  back  to  the  window  of  the  office,  through 
which  she  might  have  seen  what  passed : — Held, 
that  the  will  was  well  executed.  Casson  v.  Dade, 
1  Bro.  C.  C.  99 ;  Dick,  586. 

Se-e  also  cases  ante,  col.  885. 

Attestation  while  Testator  is  Insensible.] 

— If  a  testator  is  in  a  state  of  insensibility  when 
his  will  is  attested,  the  will  is  not  duly  executed 
although  he  is  corporally  present.  Right  d.  GeUer 
V,  IVice,  1  Dougl.  241. 

Testator  unable  to  see  Witnesses  Sign.] 

•^Where  the  witnesses  subscribed  their  names  at 
a  window,  in  a  passage  where  they  could  only 
see  a  part  of  the  bed  on  which  the  testator  lay, 
and  he  could  not,  as  he  lay  there,  see  them  attest 
the  will : — Held,  not  to  be  duly  executed.  Clerk 
V.  Ward,  4  Bro.  P.  C.  71. 

A  testatrix  signed  a  document  in  the  presence 
of  two  witnesses,  who  twenty  minutes  afterwards 
subscribed  the  document  in  an  adjoining  room. 
The  door  was  open,  but  the  testatrix  was  not 
aware  that  they  were  signing  : — Held,  that  the 
document  was  not  duly  executed.  Jenruir  v. 
Ffinch,  6  P.  D.  106 ;  49  L.  J.,  P.  25 ;  42  L.  T.  327  ; 
28  W.  R.  620. 


A  person  executed  his  will  by  signing  it  in  the 
presence  of  two  witnesses,  one  of  whom  at  onoe 
subscribed  it  in  the  same  room.  The  deceased 
then  noticing  that  the  other  witness  was  excited 
and  nervous,  suggested  that  the  will  should  be 
taken  into  an  adjoining  room,  which  was  done, 
and  it  was  there  signed  by  the  second  witness. 
There  was  evidence  that  the  doors  of  the  two 
rooms  were  open  at  the  time,  and  that  the  de- 
ceased while  in  bed  might  have  seen  that  part  of 
the  table  in  the  adjoining  room  on  which  the 
will  was  lying  when  the  witness  signed  her  name : 
— Held,  that  the  execution  was  v^id.  Triwvmdl, 
In  goods  of,  11  Jur.,  N.  S.  248. 

Where  tiie  attesting  witnesses  retired  from  the 
room  where  the  testator  had  signed,  and  sub- 
scribed their  names  in  an  adjoining  room,  and 
the  jury  found  that,  from  one  part  of  the  testator's 
room,  a  person,  by  inclining  himself  forwards 
with  his  nead  out  at  the  door,  might  have  seen 
the  witnesses,  but  that  the  testator  was  not  in 
such  a  situation  in  the  room  that  he  might,  by  so 
inclining,  have  seen  them : — Held,  that  the  will 
was  not  duly  attested.  Doe  d.  Wright  v.  J/amt- 
fold,  1  M.  &  S.  294. 


Testator  Blind.]— It  is  not  necessary  to 


the  validity  of  the  execution  of  a  will  of  lands  by 
a  blind  man,  that  it  ^ould  be  read  over  to  him 
in  the  presence  of  the  attesting  witnesses.  Long- 
champ  d.  Ooodfellow  v.  Fish,  2  K.  R.  416. 

A  testator  who  is  so  blind  that  he  can  do  little 
more  than  distinguish  night  from  day  is  capable 
of  acknowledging  his  sig^ture  to  his  wiU.  King 
V.  jBtfrry,  5  Ir.  R.,  Eq.  309. 

Position  of  Signature.] — ^A  testator  wrote  his 
will  on  two  sheets  of  brief  paper.  He  affixed  his 
name  to  both  sheets,  but  the  attesting  witnesses 
only  signed  the  first  sheet.  The  court  ordered 
the  will  to  be  propounded.  Morris,  In  goods  of, 
28  L.  T.  745. 

A  party  executed  his  will  In  the  presence  of 
two  witnesses,  who  signed  their  names  in  his 
presence,  one  opposite  the  word  "  executors,'*  the 
other  opposite  the  word  *'  witness."  There  was 
no  attestation  clause  to  the  will.  The  deceased 
intended  one  of  the  witnesses  to  be  his  executor, 
and  asked  him  to  sign  his  name  in  that  character. 
The  court  held,  that  such  person  did  not  sign  the 
will  exclusively  as  executor ;  but  that  he  also 
intended  by  his  signature  to  affirm  that  the  de- 
ceased executed  the  will  in  his  presence,  and  that 
consequently  the  execution  was  valid.  6friffUhs 
V.  Griffiths,  2  L.  R.,  P.  300  ;  41  L.  J.,  P.  14  ;  26 
L.  T.  574 ;  20  W.  R.  192. 

A  testator  signed  his  name  at  the  end  of  his 
will,  on  the  tenth  sheet,  and  placed  his  initials 
on  the  first  nine  sheets.  Two  out  of  three  vnU 
nesses  signed  their  names  on  the  first  nine  sheets, 
but  not  on  the  tenth  : — Held,  that  the  operative 
signature  of  the  testator  was  not  duly  attested, 
and  the  execution  was  incomplete.  Phipps  v. 
Hale,  3  L.  R.,  P.  166 ;  22  W.  R.  742. 

In  1832,  B.  wrote  a  will,  of  which  the  last 
sentence  concluded  with  his  name.  After  his 
death,  in  1859,  the  will  was  produced,  with  the 
words,  "  Witness,  C.  D.,  witness,  E.  F.,  April  11, 
1838,"  written  below  the  signature.  On  proof  of 
the  deaths  of  C.  D.  and  E.  F.,  and  of  their  band* 
writing,  the  court  admitted  the  will  to  probate  fts 
of  the  date  of  April  11, 1838.  Trott  y.  Skidmorm^ 
2  S.  &  T.  12  ;  29  L.  J.,  P.  156  ;  6  Jur.,  N.  8. 760  ; 
8  W.  B.  690. 
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A  will  was  written  on  a  lithographed  form, 
and  extended  over  the  first  and  second  sides  of 
a  sheet  of  foolscap  paper.  The  form  contained 
attestation  clauses  at  the  foot  of  the  first  and 
second  sides  of  the  paper.  The  testatrix  made 
a  mark  in  the  blank  spaces  left  for  the  purpose 
in  both  snch  clauses.  Two  witnesses  signed 
their  names  at  the  bottom  of  the  first  side  only 
and  before  the  testatrix  made  her  mark  in  the  at- 
testation clause  of  the  second  side : — Held,  that 
the  only  mark  which  could  give  validity  to  the 
will  was  on  the  second  side,  and  that  was  not 
attested  by  the  witnesses.  BilkeSy  In  goods  ofj 
3  L.  R.,  P.  164  ;  43  L.  J.,  P.  38  ;  30  L.  T.  305  ; 
22  W.  R.  466. 

A  testator  wrote  a  codicil  to  his  will  upon  a 
sheet  of  foolscap  paper,  covering  the  first  page 
and  half  the  second.  The  signatures  of  the 
testator  and  attesting  witnesses  were  on  a  sepa- 
rate paper,  which  was  attached  to  the  codicil 
by  a  string.  The  court  being  satisfied  that  the 
papers  were  so  attached  when  the  testator  ac- 
knowledged his  signature  to  the  witnesses,  and 
they  attested  it: — Held,  that  the  instrument 
was  duly  executed,  ffors/ord.  In  goods  of^  3 
L.  R.,  P.  211  ;  44  L.  J.,  P.  9  ;  31  L.  T.  563  ;  23 
W.  R.  211. 

A  will  was  written  on  a  lithographed  form. 
The  testator  wrote  his  name  in  the  blank  space 
left  in  the  attestation  clause,  but  did  not  sign 
it,  in  the  ordinary  place,  which  was  filled  by  the 
signatures  of  the  attesting  witnesses.  The  latter 
did  not  remember  any  of  the  circumstances  of 
the  execution  : — Held,  that  the  will  was  duly  exe- 
cuted and  attested.  Harris^  In  goods  of^  23 
W,  R.  734,    See  also  oases  ante^  col.  877. 


Two  Papers.] — A  will  was  written  twice 


on  different  pieces  of  paper.  The  two  docu- 
ments were  differently  worded  but  were  to  the 
same  effect.  By  mistake  one  of  them  was 
signed  by  the  testator  and  the  other  by  the 
two  attesting  witnesses : — Held,  that  the  will 
was  not  duly  attested.  Hatton,  In  goods  of,  6 
P,  D.  204 ;  60  L.  J.,  P.  78  ;  30  W.  R.  62 ;  46 
J.  P.  40. 

Of  Alterations.]— The  clause  appointing 

executors  was  written  partly  on  the  second  and 
partly  on  the  third  side  of  a  will.  Subsequently 
the  testator  altered  the  clause,  but  his  signature 
and  those  of  the  attesting  witnesses  appeared 
opposite  only  to  the  alterations  which  were 
made  on  the  second  side.  The  court  granted 
probate  of  all  the  alterations.  Wilhinson,  In 
goods  of,  6  P.  D.  100 ;  29  W.  R.  896  ;  45  J.  P.  716. 

Unattested  alterations  appearing  in  a  will 
executed  prior  to  the  Wills  Act  (7  WiU.  4  & 
1  Vict.  c.  26)  coming  into  operation,  will,  in  the 
absence  of  any  evidence  as  to  their  date,  be 
presumed  to  have  been  made  before  the  act 
came  into  operation,  and  are  therefore  entitled 
to  probate.  Streaker,  In  goods  of,  4  S.  &  T. 
192. 

In  what  Name  Witness  may  Sign.]— An  at- 
testing witness  must  himself  subscribe  the  will. 
It  is  not  essential  that  a  witness  should  sign  his 
own  name,  provided  it  is  clear  that  his  sub- 
scription is  intended  as  an  act  of  attestation. 
Duggins,  In  goads  of,  39  L.  J.,  P.  24  ;  22  L.  T. 
182. 

The  name  of  A.,  an  attesting  witness  to  a 
will,  was  at  his  request  subscribed  by  B.,  who 


was  himself  present  at  the  execution : — Held, 
that  as  A.  had  not  subscribed,  and  B.*s  subscrip- 
tion wasi  not  intended  as  an  act  of  attestation, 
the  will  was  not  duly  executed.    lb. 

One  of  the  attesting  witnesses,  by  the  desire 
of  the  testator,  subscribed  her  husband's  name 
instead  of  her  own  to  the  attestation  clause. 
The  will  appeared  on  the  face  of  it  to  be  duly 
executed : — Held,  that  as  the  attesting  vntness 
did  not  intend  the  subscription  to  the  will 
to  represent  her  own  signature,  the  attes- 
tation was  Invalid,  and  the  will  could  not  be 
admitted  to  probate.  Pry  or  v.  Pry  or,  29 
L.  J.,  P.  114. 

S.  having  signed  his  will  in  the  presence  of  a 
servant,  the  latter  subscribed  "  Servant  to  Mr. 
Sperling,"  without  any  name.  A  solicitor,  the 
other  attesting  witness,  had  directed  him  to  sign 
as  servant  to  Mr.  Sperling : — Held,  a  sufficient 
attestation  and  subscription.  Sperling,  In  goods 
of,  3  S.  &  T.  272  ;  33  L.  J.,  P.  25  ;  9  Jur.,  N.  S. 
1205  ;  9  L.  T.  348  ;  12  W.  R.  354. 

Form  of  Snbsoriptlon.] — ^No  particular  form 
of  subscription  is  required  by  7  Will.  4  &  1  Vict. 
c.  26,  s.  9.  A  mark  will  do,  though  the  witness 
may  be  able  to  write  ;  but  whatever  form  the 
subscription  may  assume,  it  must  be  made  animo 
testancU.  Bnyon,  In  goods  of,  3  L.  R.,  P.  92  ;  42 
L.  J.,  P.  52  ;  29  L.  T.  45. 

A  person  executed  his  will  in  the  presence  of 
two  witnesseSi  one  of  whom  also  made  a  mark 
in  attestation  of  his  signature.  The  second 
witness  then  wrote  the  names  of  the  testator 
and  the  witness  opposite  their  respective  marks 
and  also  the  word  "  witness,"  but  he  did  not  sub- 
scribe his  own  name : — Held,  that  he  did  not 
by  any  word  he  wrote  attest  the  signature  of 
the  testator,  and  that  the  execution  was  invalid, 
lb. 

The  initials  of  attesting  witnesses  are  a  suffi- 
cient subscription  ;  they  are  not  required  to  sign 
their  names.  Christian,  In  re,  2  Rob.  Ecc.  Rep. 
110. 

Under  29  Car.  2,  c.  3,  s.  6,  the  making  of  a 
mark  by  an  attesting  witness  is  a  sufficient  sub- 
scription. Doe  d.  Davis  v.  Davis,  9  Q.  B.  648  ; 
16  L.  J.,  Q.  B.  97  ;  11  Jur.  182. 

A  will  subscribed  by  two  attesting  witnesses, 
capable  of  writing,  with  marks,  is  sufficiently 
subscribed  by  them.  Amiss,  In  re,  2  Rob.  Rep. 
116. 

The  subscription  of  an  attesting  witness  to  a 
will  need  not  be  placed  at  the  foot  of  it ;  nor 
is  any  attesting  clause  necessary  under  29  Car.  2, 
c.  3,  s,  5.  Roberts  v.  Phillips,  4  El.  &  Bl.  450  ; 
3  C.  L.  R.  513  ;  24  L.  J.,  Q.  B.  171  ;  1  Jur.,  N.  S. 
444. 

To  make  a  valid  subscription  and  attestation 
to  a  will  there  must  be  either  the  name  of  the 
witness,  or  some  mark  intended  to  represent  it. 
A  correction  of  an  error  in  a  previous  writing 
of  his  name,  or  his  acknowledgment  of  it,  or 
the  adding  of  a  date  to  it,  will  not  be  sufficient 
for  that  purpose.  Hindmarsh  v.  Charlton,  8 
H,  L.  Cas.  160  ;  7  Jur.,  N.  S.  611 ;  4  L.  T.  125  ; 
9  W.  B.  521. 

A  testator  produced  his  will  to  A.,  and  signed 
it  in  his  presence.  A.,  whose  name  consisted  of 
four  words,  the  first  of  which  began  with  "  F.," 
then  in  the  testator*s  presence,  signed  his  own 
name,  but  by  accident  left  his  first  initial  letter 
uncrossed,  so  that  it  stood  as  if  it  was  "  T."  He 
af  tervraids  advised  the  testator  that  there  ought 
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to  be  two  witnesses  to  the  will,  and  in  the  after- 
noon of  the  same  day,  B.  being  present,  the 
testator  prodaced  his  will,  and  shewed  and  ac- 
knowledged his  signature  in  the  presence  of 
both  A.  and  B.  B.  then  wrote  his  name,  and 
at  his  desire  A.  added  the  date,  and  then  ob- 
serred  and  corrected  the  first  initial  of  his  own 
name  by  crossing  the  T.  and  so  making  it  F. :—, 
Held,  that  the  will  was  not  duly  attested.    lb. 

Hand  of  Witness  guided  by  another  Person.  ] 
— ^The  attesting  witnesses,  not  being  able  to 
write,  held  the  top  of  the  pen  while  the  writer 
of  the  will  sabscribed  their  names : — Held,  that, 
as  the  witnesses  took  some  share  in  the  act  of 
writing,  the  court  could  not  determine  on  the 
more  or  less,  and  that  the  attestation  and  sub- 
scription were  good.  Lewis  t.  Lewh^  2  S.  &  T. 
153  ;  4  L.  T.  583 ;  S.  C.y  nom.  Leunsy  In,  goods 
of,  31  L.  J.,  P.  153  ;  7  Jnr.,  N.  S.  688. 

When  the  hand  of  one  subscribing  witness 
was  guided  by  that  of  the  other  : — Held,  a  valid 
attestation.  Friths  In  goods  of,  27  L.  J.,  P.  6  ; 
4  Jur.,  N.  S.  288. 

An  attesting  witness,  who  was  unable  to  read 
or  write,  signed  his  name  at  the  foot  of  the  at- 
testation, his  hand  being  guided  by  another 
person  in  making  the  signature  : — Held,  a  suffi- 
cient subscription.  Sarrison  ▼.  Elvin,  3  Q.  B. 
117  ;  6  Jur.  849. 

An  attesting  witness  to  a  will  being  unable  to 
write,  instead  of  attesting  by  mark,  procured 
another  person  to  write  her  name,  she  holding 
the  pen  "  while  "  her  name  was  being  written  : 
— ^Held,  a  good  attestation.  JBell  v.  Hughes,  5 
L.  R.,  Ir.  407. 


Intention  of  l^tnesi — ^Tracing  over 
tare  with  Dry  Pen.]— A  testatrix  executed  her 
will  in  the  presence  of  two  witnesses,  one  of 
whom  signed  his  name  thereto  ;  but  the  other, 
after  writing  his  christian-name,  was  unable, 
through  feebleness,  to  complete  his  signature. 
Subsequently  a  third  person  was  introduced,  and 
the  testatrix  made  her  mark  in  the  presence  of 
such  person  and  the  witness  who  had  signed  his 
name.  The  latter  traced  his  signature  over  with 
a  dry  pen,  and  the  former  signed  his  name  : — 
Held,  that  the  execution  was  invalid  in  the 
latter  case  by  reason  that  the  witnesses  did  not 
both  attest  and  subscribe  the  signature  of  the 
testator  ;  and  in  the  former  by  reason  that  one 
witness  had  no  intention,  by  writing  his  chris- 
tian-name  only,  to  subscribe  the  will.  Maddooh, 
In  goods  of,  3  L.  R.,  P.  169  ;  43  L.  J.,  P.  169  ;  30 
L.  T.  696  ;  22  W.  R.  741.  See  also  Cunningham, 
In  goods  of,  ante,  col.  861. 

Witnesses  not  Subscribing  their  Names  in 
each  other's  Presence.]— It  is  not  necessary  that 
the  attesting  witnesses  to  a  will  or  codicil  should 
subscribe  their  names  to  the  instrument  in  the 

Eresence  of  each  other.     Sullivan  v.  Sullivan,  3 
..  R.,  Ir.  299. 

Identification  of  Docnment.] — A  codicil  was 
duly  executed  by  a  testator  ana  attested  by  two 
crosses — thus  x  x — without  the  names  of  the 
marksmen  being  written  ;  but  one  of  the  wit- 
nesses was  only  temporarily  incanable  of  writ- 
ing, and  was  now  able  to  identify  tne  document : 
— Held,  that  the  document  being  so  identified 
by  this  witness,  probate  of  it  ^ould  be  granted. 


Gamer,  In  goods  of,  1  Ir.  L.  R.  307.    See  dUo 
cases  ante,  cols.  842  and  843. 

Subsequent  attested  Codieil  not  refmiBg  to 
preriom  unattested  Codieil.] — ^A  testator  made 
a  will  on  3rd  January,  1878.  On  20th  December, 
1879,  he  made  a  codicil  which  was  attested  by 
one  witness  only.  On  1st  March,  1880,  he  made 
a  second  codicil,  described  in  the  attestation 
clause  as  a  codicil  to  his  will,  and  which  codicil 
was  attested  by  two  witnesses,  but  did  not  refer 
in  any  way  to  the  first  codicil.  All  three  writings 
were  on  the  same  piece  of  paper : — Held,  that 
the  second  codicil  dia  not  set  up  tne  first.  %fotten. 
In  goods  of,  5  L.  R.,  Ir.  403. 

Of  Interlineations  by  Initials.]— The  initials 
of  a  testatrix  and  the  attesting  witnesses  in  the 
margin  of  the  will  opposite  interlineations  are 
sufficient  to  render  the  interlineations  valid. 
Blewitt,  In  goods  of,  5  P.  D.  116  ;  49  L.  J.,  P.  31 ; 
42  L.  T.  329  ;  28  W.  R.  520  ;  44  J.  P.  768. 

On  separate  Pieces  of  Paper  attached  by 
Paste  or  Wafers.] — ^A  will  was  written  on  one 
side  of  a  sheet  of  parchment.  At  the  bottom, 
immediately  at  the  foot  or  end  of  the  will,  a 
piece  of  paper  bearing  an  impressed  stamp  was 
pasted  before  the  execution,  upon  which  the 
names  of  the  testator  and  of  the  attesting  wit- 
nesses were  afterwards  written  : — ^Held,  tiiat  the 
will  was  duly  executed.  Oausden,  In  goods  of, 
2  S.  &  T.  362  ;  31  L.  J.,  P.  53  ;  8  Jur.,  N.  S.  180 ; 
5  L.  T.  767. 

A  will  was  written  on  one  side  of  a  half-sheet 
of  paper,  and  concluded  with  the  words,  ''In 
witness  whereto  I  have  hereunto  set  my  hand 
and  seal  this  9th  day  of  July,  in  the  year  as 
above  written."  A  small  space  at  the  bottom  of 
the  page  was  left  blank,  and  then  followed  a 
separate  piece  of  paper  attached  by  wafers  to  the 
half -sheet  on  which  the  will  was  written.  The 
testator*s  signature,  the  attestation  clause,  and 
the  signatures  of  the  attesting  witnesses  were 
alone  written  on  this  separate  paper: — Held, 
that  the  court  could  not  grant  probate  of  snch  a 
document.  Lambert,  In  goods  of,  31  L,  J.,  P. 
118  ;  8  Jur.,  N.  S.  158 ;  7  L.  T.  219. 

Where  the  signatures  of  a  testator  and  of  the 
attesting  witnesses  were  made,  not  on  the  paper  on 
which  the  will  was  written,  but  on  a  piece  of  paper 
which  had  been  attached  to  the  paper  on  whi&  uie 
will  was  written  : — Held,  to  be  a  good  execution. 
Cook  V.  LambeH,  3  S.  &  T.  46  ;  32  L.  J.,  P.  93  ;  9 
Jur.,  N.  S.  258 ;  9  L.  T.  211  ;  11  W.  R.  401. 

A.  wrote  a  codicil  on  the  upper  part  of  the  first 
side  of  a  half -sheet  of  foolscap  paper  doubled, 
and  below  he  added  the  words,  '^  For  my  signature 
and  witnesses,  see  next  side."  On  the  fourth  side, 
and  on  a  line  with  these  words,  when  the  paper 
was  opened,  were  the  signatures  of  A.  and  of  the 
attesting  witnesses.  The  second,  third,  and  (with 
the  exception  of  the  signatures)  the  fourth  sides 
were  blank.  When  the  witnesses  attested  the 
signature  of  A.,  they  saw  no  writing  on  the 
paper : — Held,  that,  notwithstanding  tiie  provi* 
sions  of  15  &  16  Vict  c.  24,  s.  1,  the  codicil  was 
not  duly  executed.  Hammond,  In  goods  of,  3  S. 
&  T.  90 ;  32  L.  J.,  P.  200  ;  9  Jur.,  N.  S.  581 ;  11 
W.  R.  639. 

A.  wrote  her  will  on  a  sheet  of  letter  paper, 
and  concluded  at  the  extreme  end  of  the  loorth 
side,  leaving  no  space  for  her  signature.  The 
attestation  clausei  and  the  signatures  of  A«  and 
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of  the  witnesses,  were  written  on  a  separate 
half -sheet  of  paper.  This  half -sheet  was  attached 
by  three  wafers  to  the  bottom  of  the  second  side 
or  page  of  the  wilL  One  of  the  attesting  wit- 
nesses had  died,  and  the  other  could  give  no 
account  of  the  state  of  the  papers  at  the  time 
A.  signed  her  name.  Ko  one  else  was  present  at 
that  time: — Held,  that  on  motion,  the  court 
could  not  grant  probate  of  this  paper.  WeH,  In 
goods  of,  32  L.  J.,  P.  182  ;  9  Jur.,  N.  S.  1158  ;  12 
W.  R.  89. 

By  Party  Interested.] — A  beneficiary  under  a 
will  attested  the  will  as  a  third  witness,  and  de- 
posed that  he  did  so  at  the  testatx)r's  especial 
request  as  a  token  of  approval : — Held,  that  the 
attestation  invalidated  the  bequest.  Cazens  v. 
Oout,  42  L.  J.,  Ch.  840  ;  21  W.  R.  781. 

At  the  foot  of  a  will  signed  by  the  testator 
and  attested  by  two  witnesses,  there  appeared 
subscribed  beneath  the  signature  of  the  testator 
the  signature  of  D.,  who  was  the  principal  lega- 
tee and  sole  executrix.  The  court,  being  satis- 
fi^  by  evidence  that  her  signature  had  not  been 
added  with  ans  intention  of  attesting  the  execu- 
tion, ordered  her  signature  to  be  excluded  from 
the  probate.  Murphy y  Ingoods  of  8  Ir.  R.,  Eq.  300. 

A  will,  being  already  attested  by  two  wit- 
nesses, a  devisee  who  signs  her  name  to  the 
attestation  clause,  though  not  at  the  request  of 
the  testator,  is  excluded  from  taking  any  interest 
under  the  will.  Bandfield  v.  Randfield^  32  L.  J., 
Ch.  668  ;  11  W.  R.  847. 

And  the  representatives  of  a  legatee  who  had 
attested  the  cancellation  of  a  will,  and  died 
before  the  period  of  distribution,  will  be  ex- 
cluded from  participation  under  the  will.  Otuh'm 
V.  Rogers,  2  L.  R.,  Bq.  284  ;  14  W.  R.  707. 

Where  a  will  has  been  executed  in  the  pre- 
sence of  two  witnesses,  and,  in  addition  to  their 
signatures,  the  signature  of  a  third  person,  who 
is  also  residuary  legatee,  appears  at  the  foot  of 
the  will,'  the  court  will  receive  evidence  to 
explain  why  such  signature  was  written,  and  if 
satisfied  that  it  was  not  written  with  the  inten- 
tion to  attest  the  signature  of  the  deceased,  it 
will  order  it  to  be  omitted  in  the  probate. 
Sharman,  In  goods  of  1  L.  R.,  P.  661  ;  20  L.  T. 
683  ;  17  W.  R.  687. 

By  a  will  made  since  7  WUl.  4  &  1  Vict.  c.  26, 
lands  and  houses,  after  the  deaths  of  the  tes- 
tator's niece  S.  A.  and  her  husband  J.  A.  (to 
whom  life  interests  had  been  given),  were  directed 
^'  to  be  equally  divided  among  the  children  "  of 
S.  A.  and  J.  A.  The  will  purported  to  be  attested 
by  three  witnesses,  two  of  whom  were  Thomas 
and  Sarah,  chUdreoi  of  S.  A.  and  J.  A. : — Held, 
that  the  devise  to  the  children,  although  it  was 
a  devise  to  them  as  tenants  in  common,  was  a 
devise  to  a  class,  so  that  the  whole  was  to  be 
taken  by  those  who,  after  the  testator's  death, 
came  within  the  limits  of  such  class,  and  were 
capable  of  taking,  and,  therefore,  the  shares  of 
Sarah  and  Thomas,  who,  as  attesting  witnesses, 
were  themselves  incapable  of  taking,  went  to 
the  other  members  of  the  class,  and  not  to  the 
heir-at-law  of  the  testator.  Fell  v.  Biddtdjfk, 
10  L.  R.,  C.  P.  701 ;  44  L.  J.,  C.  P^.  402 ;  32  L.  T. 
864  ;  23  W.  R.  913. 

Hmband  or  Wife  of  Witness.]— A  wife 

was  an  attesting  witness  to  a  testamentary  in- 
strument by  which  a  legacy  was  given  to  a 
church,   **to  be   disposed   of  as   her  husband 


wished  : " — Held,  that  this  gift  was  good,  and  did 
not  fall  within  7  Will.  4  &  1  Vict.  c.  26  s.  15. 
Creswell  v.  Creswell,  6  L.  R.,  Bq.  69 ;  37  L.  J., 
Ch.  521  ;  18  L.  T.  392  ;  16  W.  R.  699. 

Where  a  will  vms  attested  by  two  marksmen, 
and  signed  also  by  two  other  persons  as  wit- 
nesses : — Held,  that  the  signatures  of  the  two 
latter  must  be  regarded  as  affixed  likewise  in 
attestation  of  the  will,  and  not  as  merely  verify- 
ing the  attestation  of  the  marksmen,  and  that 
the  legacy  to  the  wife  of  one  of  them  failed. 
Wigan  v.  Rowland,  11  Hare,  157  ;  17  Jur.  910.  » 

A  mother  by  her  will  gave  a  bequest  to  her 
son.  One  of  the  two  witnesses  attesting  the 
execution  of  the  will  was  the  wife  of  the  son. 
By  a  subsequent  codicil  attested  by  two  inde- 
pendent witnesses  she  confirmed  her  will : — 
Held,  that  the  execution  of  this  codicil  was 
equivalent  to  a  re-execution  of  the  will ;  and 
since  the  codicil  was  attested  by  independent 
witnesses,  the  bequest  to  the  son  was  vaUd. 
Anderson  v.  Anderson,  13  L.  R.,  Eq.  381 ;  41 
L.  J.,  Ch,  247  ;  20  W.  R.  313. 


Marriage  of  Devisee  after  Attestation  to 


Attesting  Witness.]— Under  the  WilU  Act  (1 
Vict.  c.  26),  s.  15,  the  marriage,  after  attestation 
of  a  will,  of  a  devisee  to  the  attesting  vntness, 
does  not  affect  the  validity  of  the  devise. 
Thorpe  V.  Bestwiek,  6  Q.  B.  D.  311  ;  50  L.  J., 
Q.  B.  320  ;  44  L.  T.  180  ;  29  W.  R.  631  ;  45  J.  P. 
440. 


Attestation  of  Codioil  by  Witness  who 


takes  Interest  under  the  Will.] — ^A  bequest  of  a 
legacy  is  not  void  because  the  legatee  attests  a 
codicil  which  gives  him  nothing,  nor  does  a  re- 
siduary legatee  of  a  share  of  a  residue  lose  his 
title  by  attesting  a  codicil,  which,  by  revoking 
legacies,  indirectly  benefits  him  by  increasing 
the  residue.  Ourney  v.  Qumey,  3  Drew.  208  ; 
24  L.  J.,  Ch.  656  ;  1  Jur.,  N.  S.  298. 

Svidenee  of  Attesting  Witnesses.] — A.  wrote 
out  a  draft  will,  which  on  his  death  was  found 
completed,  with  the  names  of  two  attesting  wit- 
nesses. On  inquiry  no  such  persons  coidd  be 
traced,  and  the  writing  of  the  names  was  sworn 
to  be  that  of  A.  himself.  The  court  granted 
administration  of  the  goods  of  A.,  as  having  died 
intestate,  without  the  parties  interested  under 
the  draft  will  having  been  first  cited  to  propound 
it.    Lee,  In  goods  cf,  4  Jur.,  N.  S.  790. 

In  ejectment  by  the  heir-at-law,  against  the 
devisee,  to  prove  the  execution  of  the  will,  it  is 
not  necessary  to  call  the  subscribing  witnesses. 
Doe  d.  Stutsbury  v.  Smith,  1  Esp.  391. 

A  testamentary  paper,  in  the  handwriting  of 
a  party,  concluded  as  follows :  **  In  witness  of 
this  I  have  set  my  hand  this  14  th  day  of  Janu- 
ary, 1858.  Signed  by  the  testatrix,  A.,  her  last 
will,  in  our  presence."  There  was  no  other  sig- 
nature of  the  deceased  at  the  end  of  the  writing. 
The  surviving  attesting  witness  could  give  no 
distinct  account  of  the  state  of  the  paper  at  the 
time  of,  or  the  circumstances  attending,  the 
execution,  and  there  was  no  direct  evidence  on 
the  former  point.  It  was  admitted  to  probate. 
Torre,  In  goods  of  8  Jur.,  N.  S.  494. 

Both  Witnesses  Illiterate  and  Fredo- 


oeasing  Testator — ^Presnmption  of  Due  Attesta- 
tion.]— A  holograph  will,  signed  at  foot  by 
the   testator,   and    containing    an   attestation 
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clause,  appeared  attested  by  two  marksmen. 
Their  ziames,  as  subscribed  to  the  will,  the  at- 
testation clause,  and  the  words  *^mark — ^his/' 
which  appeared  written  above  and  below  crosses 
opposite  each  of  their  names,  were  in  the  hand- 
writing of  the  testator.  At  the  date  of  the 
instrument,  two  persons  of  the  names  so  sub- 
scribed as  those  of  the  attesting  witnesses  were 
in  his  employment,  they  were  both  illiterate, 
and  both  predeceased  him.  The  document  was 
found  shortly  after  the  testator's  death  in  his 
house,  preserved  amongst  others  of  his  papers. 
It  purported  to  give  all  his  property  to  his 
widow.  He  stated  to  her  the  night  before  his 
deatii  that  he  had  left  her  all  he  had — that 
eveiything  was  hers.  It  did  not  appear  that 
any  fourth  person  was  present  at  the  execution 
of  the  will,  and  no  direct  evidence  of  its  due 
execution  was  given  : — Held,  that  there  were 
reasonable  grounds  for  presuming  that  the  will 
had  been  duly  executed  and  attested  pursuant 
to  the  provisions  of  the  Wills  Act,  and  sufficient 
to  enaole  the  court  to  pronounce  in  favour  of 
its  validity.  Clarke  v.  Clarke,  5  L.  K.,  Ir.  47 — 
C.  A, 

To   shew   what   inoluded  In   Will    at 


Time  of  Execution.] — Oral  and  written  decla- 
rations of  a  testator,  whether  made  before  or 
after  the  date  of  execution  of  a  will,  are  admis- 
sible in  evidence  for  the  purpose  of  shewing 
what  were  the  constituent  parts  of  the  will  at 
the  time  of  execution.  M.  R.  made  and  duly 
executed  her  last  will  on  the  1st  of  August, 
1872.  On  her  death  in  1879,  the  will  was  found 
in  an  envelope  in  her  writing-desk.  It  was 
contained  in  two  sheets  of  note-paper  stitehed 
together  book-wise.  The  will  was  all  in  the 
himdwriting  of  the  testatrix  (with  the  exception 
of  the  attestation  clause,  which  was  filled  in  by 
one  of  the  attesting  witnesses),  and,  commencing 
with  the  first  page  of  the  outer  sheet,  it  ran : 
**  I  appoint  my  nephews,  R.  J.  O.  and  R.  G.  L., 
to  be  my  joint  executors  te  carry  my  will  into 
efEect.  I  appoint  my  nephew,  R.  J.  G.,  to  be 
my  executor  and  sole  residuary  legatee. — M.  R. 
And  placed  with  my  will  the  1st  &j  of  August, 
1872.^*  The  following  page  was  a  blank,  and 
the  will  was  continued  on  the  inner  sheet, 
which  was  paged  1,  2,  3,  4  :  *^  The  last  will  and 
testament  of  me,"  &c.,  and  concluded  with  the 
attestation  clause  on  the  4th  page.  The  next, 
the  third  page  of  the  outer  sheet,  was  a  blank, 
and  the  last  contained  the  indorsement,  *'  The 
will  of  M.  R.,  August  1,  1872."  The  attesting 
witnesses  were  unable  to  say  what  were  the 
contents  of  the  will,  or  whether  it  was  contained 
in  one  or  two  sheets  of  paper : — Held,  that  de- 
clarations of  intention  by  the  testatrix  before 
the  execution  of  the  will,  and  declarations  by 
her  subsequent  to  the  execution,  shewing  the 
belief  that  she  had  effected  her  intention,  were 
admissible  in  evidence,  with  the  view  of  shew- 
ing what  were  the  constituent  parts  of  the  will 
at  the  time  of  its  execution.  Gould  v.  Lakes^ 
6  J>.  D.  1  ;  49  L.  J.,  P.  69  ;  43  L.  T.  382  ;  29 
W.  R.  155 ;  44  J.  P.  698. 

Compelling  Attendance  of  Attesting  Witness.] 
— An  attesting  witness  had  refused  to  make  any 
affidavit  as  to  the  execution  of  a  will :  on  appli- 
cation under  the  Probate  Act  of  1857  (20  &  21 
Vict.  c.  79),  8.  29,  on  behalf  of  the  widow,  who 
was  desirous  of  obtaining  administration  with 


the  will  annexed,  it  was  ordered  that  she  be 
at  liberty  to  issue  a  subpiBua  ad  testificandum 
against  the  attesting  witness,  requiring  him  to 
attend  before  the  court  to  be  examined  viv& 
voce  touching  his  knowledge  of  the  will,  and 
his  having  attested  the  same.  Dorgan,  In  goods 
of,  8  Ir.  R.,  Eq.  326. 

When  a  will  was  without  an  attestation 
clause,  and  the  attesting  witnesses  refused  to 
make  any  affidavit  as  to  the  execution,  the  court 
issued  a  subpoena  under  20  &  21  Vict.  c.  77* 
s.  24,  to  compel  their  attendance  before  the 
court  to  be  examined.  Homer,  In  goods  of,  25 
L.  T.  951 ;  20  W.  R.  303. 

Of  Next  of  Kin  —  Examination  as  X» 

Family.!  —  The  executor  named  in  the  will 
having  determined  to  propound  it,  cited  certain 
persons  who  were  the  next  of  kin  to  see  pro- 
ceedings. They  appeared,  and  there  being  reason 
to  believe  that  there  were  other  next  of  kin,  the 
court  made  an  order  upon  them,  under  20  k.  21 
Vict.  c.  77,  s.  24,  to  attend  before  the  r^;istrar 
to  be  examined  as  to  the  state  of  the  tiunily, 
Shepheard  v.  JSeetham,  2  L.  R.,  P.  384  ;  41  L.  J., 
P.  44, 

Examination  of  Witnesses.] — When  an  order 
is  made  on  a  person  having  knowledge  of  tes- 
tamentary papers  to  attend  to  be  examined  re- 
specting them,  the  examination  must  be  in  open 
court,  or  upon  interrogatories.  Zaios,  In  goods 
of,  2  L.  R.,  P.  458  ;  41  L.  J.,  P.  41  ;  26  L.  T. 
630  ;  20  W.  R.  672. 

On  the  trial  of  an  issue  whether  three  codicils, 
set  up  by  and  in  favour  of  the  claimant,  in  whose 
handwriting  it  was  suggested  they  were,  there 
being  also  an  interlineation  in  the  will  in  his 
favour,  also  suggested  to  be  in  his  handwrit- 
ing ;  the  attesting  witnesses  to  the  first  codicil 
denying  their  attestations,  were  allowed  to  be 
examined  adversely ;  but  evidence,  by  comparison 
of  the  claimant's  handwriting  and  otherwise, 
was  received  with  a  view  to  shew  the  probability 
of  forgery  of  the  attestations  and  of  the  codi- 
cils ;  and  the  jury  was  directed  that  they 
might  find  the  forgery  upon  the  ciroumstanUsd 
evidence  alone,  even  against  positive  testimony 
of  the  attesting  witnesses ;  that  the  onus  was 
upon  the  party,  who  set  up  alterations  and  codi- 
cils against  an  admitted  will,  to  satisfy  the  jniy 
as  to  their  genuineness ;  and  that  if  the  evi- 
dence left  the  jury  in  doubt  on  that  question, 
they  should  find  for  the  party  who  claimed  under 
the  will.     Cresswell  v.  Jackson,  4  F.  &  F.  1. 

By  Commission.] — ^A  will  purported  to 

have  been  executed  in  the  presence  of  two 
attesting  witnesses.  One  was  abroad  and  the 
other  in  England.  The  executors,  who  pro- 
pounded the  will,  applied  for  a  commission  for 
the  examination  de  bene  esse  of  the  second 
attesting  witness,  who  was  resident  in  London. 
The  affidavit  alleged  no  physical  infirmity,  but 
described  him  as  an  elderly  person.  The  court 
ordered  the  commission  to  issue,  but  intimated 
that  if  it  was  proposed  at  the  trial  to  read  the 
evidence  taken  under  it,  strict  proof  of  inability 
to  produce  the  witness  would,  be  required. 
M'Pherson  v.  Pamell,  40  L.  J.,  P.  30  ;  24  L.  T. 
742  ;  19  W.  R.  784. 

Praetioe--Calling  both  Witnestei.] — ^When  a 
party  propounding  a  will  in  a  contested  suit. 
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the  only  issae  being  due  execation,  and  notice 
having  been  given,  calls  one  of  the  attesting 
witnesses,  who  gives  evidence  against  the  due 
execution,  he  is  bound  to  call  the  other  attesting 
witness.     Owen  v.  Williams,  4  S.  &  T.  202. 

Affidavit  of  Attoitation  and  Subsorlptioii.]— 
When  an  attestation  clause  is  insufficient,  the 
court  will  not  dispense  with  the  affidavit  of  the 
attesting  witnesses  as  to  due  execution.  Latham^ 
In  goods  of,  33  L.  J.,  ?.  186  ;  10  Jur.,  N.  8.  620. 

An  attestation  clause  executed  abroad  being 
insufficient,  the  court  refused  to  grantj  probate 
without  an  affidavit  by  the  attesting  witnesses 
as  to  due  execution,  although  it  appeared  from 
a  certificate  of  t^e  British  consul,  indorsed  on 
the  will,  t^t  the  attesting  witnesses  had  on  oath 
proved  due  execution.    lb, 

Of   Ezeoution    wher»    Witnesses    Un- 


known.] — ^A  testator  left  a  will  which  concluded, 
**■  In  the  presence  of  the  undersigned  as  witnesses 
on  this  the  fifth  day  of  June,  1871,  I  set  my 
hand  and  signature."  The  testator's  family  had 
no  personiJ  knowledge  of  the  persons  who  sub- 
scribed the  will  as  attesting  witnesses,  and  they 
had  endeavoured,  but  in  vain,  to  obtain  intel- 
ligence of  them.  In  these  circumstances  the 
court  dispensed  with  an  affidavit  as  to  the  due 
execution  of  the  will,  and  decreed  probate  of  it, 
the  executrix,  the  only  person  wno  would  be 
benefited  by  an  intestacy,  consenting  to  the 

rnt.    Huafy  In  goods  of,  46  L.  J.,  P.  39 ;  35 
T.  909 ;  25  W.  B.  273.    And  see  Benson  v. 
Benson,  21  L.  T.  731. 

Parol  Eyidenee  to  Prove  Date.] — Parol  evi- 
dence is  admissible  to  prove  that  a  will  was 
executed  on  a  date  other  than  that  which  appears 
on  the  face  of  it.  Reffell  v.  Jteffell,  1  L.  K.,  P. 
139  ;  35  L.  J.,  P.  121  ;  12  Jur.,  N.  S.  910  ;  14 
L.  T.  705  ;  14  W.  R.  647. 

Presumption  of  Proper  Exeontion.] — See  ante, 
col.  883. 

Svidenee — Onmia  esse  ritd  aota — How  re- 
butted.]— Where  the  evidence  of  the  attesting 
witnesses  directly  negatives  due  execution,  such 
evidence  not  being  rebutted  either  by  direct  or 
circumstantial  evidence,  and  the  veracity  of  the 
witnesses  is  unimpeached,  the  court  cannot,  by 
reason  of  a  formal  attestation  clause,  and  on  the 
presumption  omnia  esse  rit6  acta,  pronounce  for 
the  wilt  Oroft  v.  Croft,  4  S.  &  T.  10  ;  34  L.  J., 
P.  44  ;  11  Jur.,  N.  S.  183  ;  11  L.  T.  781  ;  13 
W.  R.  526. 

Where  a  will  is  written  on  several  sheets  of 
paper,  and  the  last  sheet  only  is  duly  executed, 
altnough  the  attesting  witnesses  did  not  observe 
the  others,  the  prim&  facie  presumption  is  that 
they  all  formed  part  of  the  will  at  the  time  of 
its  execution  ;  but  where  there  is  evidence,  from 
the  provisions  and  structure  of  the  will  and 
other  sources,  tending  to  rebut  and  confirm  this 
presumption,  the  question  must  be  decided  upon 
that  evidence.  Marsh  v.  Marsh,  1  S.  &  T.  528  ; 
30  L.  J.,  P.  77  ;  6  Jur.,  N.  S.  380. 

A.  made  her  will  in  1842 ;  at  her  death  there 
appeared  the  names  of  tliree  subscribed  wit- 
nesses, but  no  attestation  clause.  The  only  sur- 
viving witness,  whose  name  stood  first  of  the 
three,  stated  that  A.  signed  the  will  in  his  pre- 
sence only ;  that  he  suggested  the  necessity  of 
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two  witnesses  ;  but  could  remember  no  particu- 
lar circumstances  : — Held,  that  the  presumption 
of  due  execution  was  not  rebutt^  by  the  evi- 
dence of  the  surviving  witness.  Thomas,  In 
goods  of,  1  S.  &  T.  255  j  28  L.  J.,  P.  33  ;  5  Jur., 
N.  S.  104  ;  7  W.  R.  270. 

When  a  will  appears  on  the  face  of  it  to  have 
been  duly  attested,  and  surrouncUng  circum- 
stances imply  that  this  was  so,  the  contrary  evi- 
dence of  one  attesting  witness  is  not  sufficient  to 
rebut  the  presumption  omnia  ritd  esse  acta. 
Wright  V.  Rogers,  1  L.  B.,  P.  678  ;  38  L.  J.,  P. 
67  ;  21  L.  T.  166  ;  17  W.  R.  833. 

Bule  as  to  Instruments  more  than  Thirty 
Years  Old,] — ^An  unproved  will,  more  than  thirty 
years  old,  coming  from  the  possession  of  one  of 
the  family  of  the  testator,  may  be  read  without 
accounting  for  the  subscribing  witnesses,  though 
the  person  producing  it  is  not  strictly  entitled  to 
the  custody.  Doe  d.  WUdgoose  v.  Pearee,  2  M. 
&  Rob.  240. 

A  will  being  more  than  thirty  years  old,  and 
attested  by  three  witnesses  : — ^Held,  on  produc- 
tion, that  the  &ct  of  the  attestation  was  suffi- 
ciently proved,  although  one  witness  was  still 
alive,  and  was  not  called.  Doe  d.  Spilsbury  v. 
Burdett,  4  A.  &  E.  1  ;  6  N.  &  M.  259. 

A  will  was  thirty  years  old  from  the  date  of 
execution  ;  it  came  £x>m  the  custody  of  the  per- 
son in  whose  favour  it  was  made  : — Held,  that 
this  was  sufficient  evidence  of  the  fact  of.  due 
execution.  Orange  v.  Piehford,  3  Drew.  463  ; 
27  L.  J.,  Ch.  808  ;  4  Jur.,  N.  S.  649. 

The  application  of  the  rule,  that  an  instru- 
ment more  than  thirty  years  old  produced  from 
the  proper  custody  is  admissible  without  f  urthei 
proof,  is  not  affected  by  circumstances  which 
may  lead  to  an  inference  that  the  instrument 
had  been  cancelled ;  the  only  question  being 
whether  the  custody  of  the  instrument  is  proper. 
Andrew  v.  Motley,  12  G.  B.,  N.  S.  514 ;  32  L.  J., 
0.  P.  128. 


V.    REVOCATION. 

1.  Presfwmption  of, 

2.  Methods  of, 

a.  By  Marriage,  902. 

h.  By  other  Wills,  Codicils,  or  Writings, 

908. 
o.  By  Destmction  or  Mutilation,  914. 

d.  By  Duplicates,  919. 

e.  Dependent  Relative  Revocation,  920. 
/.  In  other  Cases,  921. 

1.  Presumption  of. 

Hon-prodnotion  of  Will  known  to  have  been 
in  Testator's  Possession.] — ^The  presumption  of 
fact,  that  a  will,  known  to  have  been  in  the 
testatrix*s  custody,  and  not  forthcoming  at  her 
death,  was  destroyed  by  her  animo  revocandi, 
is  a  primft  facie  presumption  only,  and  may  be 
rebutted  by  probaole  circumstances,  among  which 
declarations  of  unchanged  affection  and  intention 
have  much  weight.  Patten  v.  Poulton  or  Pat^- 
ton,  1  S.  &  T.  55*;  27  L.  J.,  P.  41  ;  4  Jur.,  N.  S. 
341. 

E.,  in  1846,  made  a  will,  which  he  revoked  by 
another  will  made  in  1855.  On  his  death  the 
former  will  was  found,  but  not  the  latter  : — Held, 
that  it  must  be  presumed  the  deceased  destroyed 
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the  missing  will,  animo  reTOcandL  Broum^  In 
goods  of,  IS.  &  T.  32  ;  27  L.  J.,  P.  20 ;  4  Jur., 
N.  S.  244. 

A  will  was  found  after  a  testator^s  death,  bnt 
parol  evidence  was  given  that  he  had  executed  a 
subsequent  will,  which  contained  a  clause  of  le- 
Yocation,  and  which  remained  in  his  custody  until 
his  death,  and  could  not  then  be  found,  and  that 
he  had  declared  an  intention  to  destroy  it.  The 
court  pronounced  for  an  intestacy.  Wood  v. 
Wood,  1  L.  R.,  P.  309  ;  36  L.  J.,  P.  34  ;  15  L.  T. 
593. 

In  1856,  a  person  duly  executed  a  will,  which 
remained  in  ius  custody  and  possession.  In  1 861 , 
the  draft  of  a  new  will  was  forwarded  to  him  for 
perusal,  but  such  will  was  never  completed.  A 
few  months  before  his  death,  in  conversation,  he 
referred  to  the  executed  vdll  as  being  still  in 
existence,  and  at  a  later  period  expressed  an  in- 
tention to  settle  the  terms  of  the  new  one ;  he 
died,  however,  without  carrying  out  his  intention. 
On  his  deaUi  the  draft  of  th«  new  will  was 
found,  but  not  the  executed  will : — Held,  that  as 
the  executed  wUl  having  been  in  his  possession 
was  not  found  on  his  death,  the  presumption 
arose  that  he  had  destroyed  it  animo  revocandi ; 
and  that,  as  no  evidence  was  forthcoming  to  re- 
but tixat  presumption ,  he  died  intestate.  Mitehe- 
son,  In  goods  of,  32  L.  J.,  P.  202 ;  9  Jur.,  N.  S. 
360. 

The  presumption  that  a  will  in  the  testator*8  pos- 
session, and  not  forthcoming  after  his  death,  has 
been  revoked,  does  not  arise  unless  there  is  evi- 
dence to  satisfy  the  court  that  it  was  not  in  exis- 
tence at  the  time  of  his  death.  Finch  v.  Finch, 
1  L.  R.,  P.  371  ;  36  L.  J.,  P.  78  j  16  L.  T.  268  ; 
16  W.  R.  797. 

The  only  person  present  at  the  making  of  a  will 
swore  that  it  was  not  duly  executed.  The  will 
was  afterwards  destroyed.  Although  there  was 
reason  to  suspect  that  the  will  was  duly  executed 
notwithstanding  the  evidence,  the  court  declined 
to  pronounce  on  that  mere  suspicion  for  a  will 
not  in  existence.  Eehersley  v.  Piatt,  1  L.  R.,  P. 
281  ;  36  L.  J.,  P.  7  ;  14  L.  T.  800. 

The  presumption  that  a  will  which  was  in  the 
testator's  custody  until  his  death,  and  could  not 
then  be  found,  was  destroyed  by  the  testator  with 
the  intention  of  revoking  it,  must  prevail  unless 
it  is  rebutted  by  clear  and  satisfoctory  evidence. 
Ih. 

A  testator  executed  his  will  at  his  solicitor's 
office  and  took  it  away  with  him.  It  was  never 
seen  afterwards,  and  could  not  be  found  idPter 
his  death  in  his  repositories.  He  had  made  de- 
clarations inconsistent  with  his  testamentary 
dispositions  shortly  before  his  death,  but  the 
court  held,  that  he  being  the  last  custodian  of 
the  will,  and  it  not  being  forthcoming,  the 
presumption  of  revocation  arose,  and  was  not 
rebutted.    Homerton  v.  Hewett^  26  L.  T.  854. 

When  a  will  traced  to  the  possession  of  the 
testator  cannot  be  found  aft«r  his  death,  and 
there  is  no  evidence  what  has  become  of  it,  the 
presumption  arises  that  the  will  has  been  de- 
stroyed by  the  testator  for  the  purpose  of  revoking 
it,  but  this  presumption  may  be  rebutted  by  parol 
evidence.  Sugden  v.  St,  Leonards  ^Lora),  1  P. 
D.  164  ;  46  L.  J.,  P.  49  ;  34  L.  T.  372  ;  24  W.  R. 
479— C.A. 

The  rule  of  law  is,  that  if  a  will  is  traced  to 
the  possession  of  the  deceased,  and  last  seen 
there,  and  is  not  forthcoming  on  his  death,  it  is 
presumed  to  have  been  destroyed  by  himself,  and 


that  presumption  must  prevail,  unless  there  is 
sufficient  evidence  to  repel  it,  and  to  raise  a 
higher  d^ree  of  probability  to  the  contrary. 
The  onus  of  proozin  such  cases  lies  upon  the 
party  propounding  the  will,  Welsh  v.  PhiUips, 
1  Moore,  P.  C.  C.  299. 

When  the  substance  of  a  will  is  propounded, 
the  first  point  to  be  ascertained  is  whetiier  audi 
a  will  was  duly  executed.  If  that  is  esta^ 
blished,  the  next  ^  point  is,  whether  it  was  in 
existence  at  the  death  of  the  deceased.  If  it 
was  not,  then  the  primA  facie  presumption  that 
it  was  destroyed  by  the  deceaised,  with  int^- 
tion  to  revoke,  arises,  which  may  be  rebutted 
by  further  evidence,  Podm4^re  v.  Whatton,  3  S. 
&  T.  449  ;  33  L.  J.,  P.  143 ;  10  L.  T.  764  ;  13  W. 
R.  106. 

A  subsequent  will  (the  contents  of  which 
were  unknown)  having  remained  in  the  custody 
of  the  testator,  and  not  being  forthcoming,  the 
presumption  of  law  was,  that  it  was  destonoyed 
by  him  animo  revocandi,  and  did  not  revoke  a 

Srior  will  uncancelled.     C^itto  v.   Cfilbert,   9 
[core,  P.  C.  0. 131. 

Non-Produetioii  of  Mamoraadum  refozred  tou] 
— ^Where  a  codicil  refers  to  two  memorandums, 
and  only  one  is  found,  effect  must  be  given  to 
that  which  is  found  ;  for  either  the  ordinary 
presumption  must  prevail  that  the  missing  paper 
was  destroyed  by  the  testator  animo  revocandi, 
or  the  principle  must  be  applied  that  the  appa- 
rent t^tamentary  intentions  of  a  testator  are 
not  to  be  disappointed  merely  because  he  made 
other  dispositions  of  his  property,  which  are 
unknown  by  reason  of  the  testamentary  paper 
which  contained  them  not  being  forthcoming. 
Dickinson  v.  Stidolph,  11  G.  B.,  N.  8.  341. 

Mutilatioii  of.]— >$(*«  post,  col.  914. 

Bebuttal  of— Statements  made  by  Testator 
before  Death.  ] — Where  a  will  and  a  codicil  (the 
drafts  of  which  were  produced)  were  proved  to 
have  been  left  by  the  attorney  who  drew  them 
with  the  testator,  after  execution,  but  were  not 
forthcoming  after  his  death  ;  declarationa  of  the 
testator  to  various  members  of  his  family,  down 
to  a  few  days  before  his  death,  expressiye  of  his 
satisfaction  at  having  settled  his  affairs,  and 
intimating  that  his  \(dll  was  left  with  his  attor- 
ney, are  properly  admitted,  in  order  to  rebut  the 
presumption  that  the  will  and  codicil  had  been 
destroyed  by  the  testator  animo  revocandi. 
Whitdey  v.  JKw,  17  C.  B.,  N.  S.  766  ;  10  Jnr., 
N.  S.  1079  ;  11  L.  T.  342  ;  13  W.  R.  83. 


Subsequent  Ixuaaity  of  Testator.] — ^The 


presumption  that  a  will  which  was  in  the 
tor's  custody  up  to  the  time  of  his  death,  and 
cannot  be  found  after  his  death,  was  destroyed 
by  him  animo  revocandi,  does  not  apply  'wbieie 
the  testator  became  insane  after  the  execatxm, 
and  continued  insane  until  his  death.  In  snch 
a  case  the  burden  of  shewing  that  the  will  ^wae 
destroyed  whilst  he  was  of  sound  mind  lies  on 
the  party  setting  up  the  revocation,  and  in  the 
absence  of  evidence  as  to  the  date  of  the  deetmo- 
tion,  the  contents  of  the  will  are  entitled  to 
probate.  Sprigge  v.  8prigge,  1  L.  B.,  P.  608  ; 
38  L.  J.,  P.  4  ;  19  L.  T.  462 ;  17  W.  R.  8. 

Other  Ciroumitaaooi.] — ^L.  duly  executed 

a  will,  dated  the  19th  August,  1867,  whereby  her 
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property  was  almost  equally  divided  amongst 
her  nephews  and  nieces.  This  will  was  left  in 
her  possession,  and  was  not  found  at  her  death. 
On  the  day  bdEore  the  funeral,  P.,  the  deceased*s 
maid,  produced  a  document,  dated  the  3rd 
Aagnst,  1857,  which  she  all^^ed  to  be  the  de- 
cea^'s  will.  It  was  written  in  large  awkward 
characters,  and  was  very  ill  spelt.  By  it  the 
nephews  and  nieces,  with  two  exceptions,  would 
have  received  Is,  each,  and  P.  have  been  ma- 
terially benefited.  This  paper  was  not  pro- 
pounded : — Held,  that  the  presumption  that  a 
will  left  in  the  custody  of  a  testator,  and  not 
fonnd  at  his  death,  has  been  destroyed  by  the 
testator,  was  rebutted  in  this  case,  by  reason  of 
the  suspicious  conduct  of  the  maid,  as  connected 
with  the  document  dated  the  3rd  August,  1857.  • 
JSattyll  V.  Lylesy  4  Jur.,  N.  S.  718. 

A.  made  her  will  in  March,  1854,  and  a  codicil 
in  June,  1854,  one  of  the  legatees  under  the  will 
having  died  since  its  execution.  In  May,  1856, 
she  executed  another  codicil,  among  other  things 
appointing  one  of  the  parties  benefited  by  the 
codicil  of  1854  to  be  executor,  in  the  room  of 
one  appointed  in  the  will.  At  her  death  in  De- 
cember, 1867,  the  will  and  second  codicil  were 
found  in  a  tin  box,  at  the  Bank  of  England,  in 
which  she  kept  her  papers  ;  but  the  first  codicil, 
of  which  the  testatrix  took  possession  immedi- 
ately after  its  execution,  was  nowhere  to  be 
found.  On  motion  for  probate  of  the  draft  of 
the  first  codicil,  with  the  consent  of  the  residuary 
legatees : — Held,  that  the  primd  facie  presump- 
tion of  revocation  was  strengthened  rather  than 
rebutted  by  the  circumstances,  and  probate  of 
the  draft  was  refused.  Skaiv,  In  goods  ofy  1  S. 
&  T.  62. 

A.  executed  a  will  in  1858,  which  at  the  time 
of  his  death,  in  December,  1860,  was  found  in  a 
box  torn  into  several  pieces.  A  woman,  who 
cohabited  with  him  for  some  years,  deposed,  that 
in  August,  1860,  at  his  request,  she  took  the  will 
from  a  box  and  gave  it  to  him,  and  that  he  then 
tore  it  in  pieces,  and  returned  it  to  her,  with 
directions  to  put  the  pieces  behind  the  fiie,  but 
that  the  pieces  were  replaced  in  the  box  vrith 
liis  sanction.  Her  statement  was  confirmed  by 
her  brother-in-law,  who  pretended  to  have  been 
present : — ^Held,  that  notwithstanding  the  direct 
evidence  thus  given,  the  incredibUity  of  the 
story,  the  probabilities  of  the  case,  and  the 
letters  of  the  deceased,  raised  a  counter-presump- 
tion that  the  will  was  not  revoked  by  or  with 
his  knowledge.  Staines  v.  Steioart,  2  8.  &  T. 
320  ;  31  L.  J.,  P.  10 ;  8  Jur.,  N.  S.  440. 

Burden  of  Preof.] — ^After  the  due  execution  of 
a  will  has  been  proved,  the  burden  of  proving 
that  it  was  revoked  lies  upon  those  who  set  up 
the  revocation,  and,  in  the  absence  of  evidence, 
reTOcation  will  not  be  presumed.  Betison  v. 
MeTison,  2  L.  R,  P.  172  ;  40  L.  J.,  P.  1 ;  23  L.  T. 
709  ;  19  W.  R.  190. 

A  will  duly  executed  before  the  passing  of  the 
Wills  Act,  and  remaining  in  the  testator's  cus- 
tody nntil  his  death,  after  the  passing  of  the  act, 
'waa  found  with  his  signature  crossed  out.  In 
the  absence  of  evidence  as  to  the  date  when  the 
act  of  crossing  out  was  done,  the  court  refused 
to  presume  that  it  was  before  1838,  and  there- 
fore pronounced  for  the  will.    lb. 

The  facts  that  the  second  will  was  last  seen  in 
the  custody  of  the  deceased,  and  could  not  be 
found,  raised  a  presumption  that  he  destroyed  it, 


animo  cancellandl,  and  cast  on  those  seeking  to 
establish  the  will  tiie  onus  of  rebutting  that  pre- 
sumption. Brown  t.  Brown^  8  El.  &  Bl.  876  ;  27 
L.  J.,  Q.  B.  173  ;  4  Jur.,  N.  S.  163.  See  8,  C,  1 
S.  &  T.  32 ;  27  L.  J.,  P.  20  ;  4  Jur.,  N.  S.  244. 

A  woman  having  duly  executed  her  will,  sub- 
sequently became  insane.  Shortly  before  her 
death,  it  was  discovered  that  the  will  had  been 
mutilated  by  her ;  but  it  was  proved  to  have 
been  in  her  custody  for  a  short  time,  subsequent 
as  well  as  prior  to  her  insanity : — Held,  that 
there  being  satisfactory  evidence  of  the  due  exe- 
cution of  the  will,  the  onus  of  shewing  that  it 
had  been  mutilated  by  the  testatrix  when  of 
sound  mind,  was  upon  the  party  alleging  its  re- 
vocation.   Harris  v.  Berrall,  1  S.  &  T.  153. 


2.  Methods  of. 
a.  By  Marriaffe. 

Void  Xarriago.] — A  will  is  not  revoked  under 
1  Vict.  c.  26,  s.  18,  by  a  marriage  which  is  abso- 
lutely void  by  the  law  of  this  country,  and  there 
is  no  distinction  in  such  a  case  between  a  testator 
who  is  a  natural-bom  subject  and  one  who  is  a 
naturalized  British  subject.  Mette  v.  Mette,  1 
S.  &T.  416;  28  L.  J.,  P.  117. 

Birth  of  Issne.! — ^Marriage,  and  the  birth  of  a 
posthumous  child,  amounted  to  an  implied  revo- 
cation of  a  will  of  lands  made  before  marriage. 
Doe  d.  Lancashire  v.  Lancashire^  5  T.  R.  49. 

But  the  birth  of  a  child  was  not  alone  a  revo- 
cation.   Sheppard  v.  Sheppard,  5  T.  R.  51  n. 

A  man  married,  and  afterwards  made  his  will 
and  devised  to  his  niece,  and  afterwards  died, 
leaving  his  wife  enceinte  with  a  daughter,  which 
was  unknown  to  him  : — Held,  that  the  birth  of 
the  daughter  was  not  a  revocation  of  the  will. 
Doe  d.  White  v.  Barford,  4  M.  &  S.  10. 

Power  of  Appointment  exercised  by  Will.] 
— ^A  will  made  in  the  exercise  of  a  power  of 
appointment  is  not  revoked  by  a  subsequent 
marriage,  when  in  de&ult  of  appointment  the 
property  of  which  it  disposes  passes  under  the 
settlement  containing  the  power,  although  the 
same  persons  would  take  under  such  settlement 
as  would  have  taken  in  case  of  intestacy  under 
the  Statute  of  Distributions.  Fenmoh^  In  goods 
of,  1  L.  R.,  P.  319  ;  16  L.  T.  124. 

A  will  made  in  the  exercise  of  a  power  of  ap- 
pointment is  not  revoked  by  a  subsequent  mar- 
riage, when  in  the  event  of  certain  contingencies 
happening,  the  property  thereby  appointed  will 
not  m  default  of  appointment  pass  to  the  persons 
who  would  have  taken  in  case  of  intestacy  under 
the  Statute  of  Distributions.    Ih, 

A.,  under  his  marriage  settlement,  had  in  the 
CTent  of  his  surviving  B.  (his  wife),  a  power  of 
appointing  by  deed  or  will  amongst  his  children 
certain  trust  moneys,  and  in  default  of  such 
appointment,  the  moneys  wero  tg  be  equally 
divided  amongst  them.  A.  survived  B.,  and  by 
a  will,  executed  in  1847,  he,  being  then  a 
widower,  directed  the  then  unappropriated 
portion  of  such  moneys  to  be  ecjuiMy  oiTided 
amongst  his  sons  (a  portion  having  been  pre- 
viously assigned  to  his  daughter  on  her  mar- 
riage). A.,  in  1855,  contracted  a  second  marriage 
and  died  in  1858,  without  having  executed  any 
other  will  or  any  further  appointment  of  the 
trust  moneys : — Held,  that  the  will  of  1847,  so 
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far  as  it  was  an  execution  of  the  power  of 
appointment,  was  not  revoked  by  A.  s  second 
marriage,  though  the  same  persons  would  take 
under  the  settlement,  in  default  of  appointment, 
as  would  have  taken  in  case  of  an  intestacy 
under  the  Statute  of  Distributions.  Fttzroy,  In 
goods  of,  1  S.  &  T.  133. 

A.,  by  his  will,  gave  a  power  to  B.  to  dispose 
by  will  of  property,  which  in  default  of  appoint- 
ment by  her  was  to  devolve  on  the  person  or 
persons  who,  at  her  decease,  should  be  her  next 
of  kin.  6.,  in  pursuance  of  such  power,  executed 
a  will  in  faTOur  of  C,  whom  she  afterwards 
married,  but  who  died  in  her  lifetime  : — Held, 
that  B.'s  will  fell  within  the  exception  of  the 
7  Will.  4  &  1  Vict.  c.  26,  s.  18,  and  was  there- 
fore not  revoked  by  her  subsequent  marriage. 
M*  Vicar,  In  goods  of,  1  L.  R.,  P.  671  ;  38  L.  J., 
P.  84  ;  20  L.  T.  1013  ;  7  W.  R.  832. 

By  a  deed  of  settlement  executed  between  a 
wife  and  her  intended  husband,  property  was 
conveyed  to  trustees  to  pay  the  Income  to  the 
wife  herself  during  her  fife,  and  if  she  pre- 
deceased her  husband,  then  to  him  for  life,  if  she 
should  so  appoint  by  will,  but  not  otherwise, 
and  if  she  aid  not  so  appoint,  then  it  was  to  go 
to  the  issue  of  the  marriage.  The  same  day 
she  made  a  will  exercising  her  power  of  ap- 
pointment in  favour  of  her  intended  husband : 
— Held,  that  the  will  came  within  the  exception 
of  the  7  Wm.  4  &  1  Vict.  c.  26,  s.  18,  and 
was  not  revoked  by  the  subsequent  marriage. 
Worthington,  In  goods  of,  25  L.  T.  853  ;  20  W. 
R.  260. 

Subtaquent  Will  reviving  prior.] — ^A  testator 
executed  a  will  and  afterwards  married.  He 
subsequently  executed  a  second  will,  and  by  it 
he  revived  and  brought  into  force  again  the  first 
will  in  the  event  of  there  being  no  child  of  the 
marriage  living  at  the  time  of  the  death  of  his 
wife.  The  same  executors  were  appointed  in 
both  wills.  The  testator  died  leaving  surviving 
him  his  widow  and  one  child.  The  court  allowed 
the  first  will  to  be  included  in  the  probate  of  the 
second  will.  Bangham,  In  goods  of,  1  P.  D.  429  ; 
46  L.  J.,  P.  80 ;  24  W.  R.  712. 

A  testator  made  his  will  in  1871.  He  married 
in  1872,  and  on  the  day  of  the  marriage,  but 
after  the  ceremony,  he  executed  a  codicil  by 
which  he  made  provision  for  his  wife,  and 
revived  his  will.  His  wife  predeceased  him, 
and  on  his  death  the  will  only  was  found  among 
his  papers.  The  court  being  satisfied  that  in 
destroying  the  codicil  he  had  no  intention  of 
thereby  revoking  the  will,  decreed  probate  of  both 

Eapers.    James  v.  Shrimpton,  1  r,  D.  431 ;  45 
I.  J.,  P.  85  ;  35  L.  T.  428 ;  24  W,  R.  740.    See 
also  cases  pott,  col.  924. 

Will  made  in  Contemplation  of  Marriage.] — 

A.,  in  1828,  made  his  will  in  contemplation  of 
his  intended  marriage,  providing  for  his  intended 
wife  and  for  the  children  of  such  .marriage,  and 
making  his  intended  wife  executrix : — Held, 
that  the  marriage  which  ensued,  together  with 
the  birth  of  a  child,  operated  as  a  total  revoca- 
tion of  the  will.  Cadywold,  In  goods  of,  1  S.  & 
T.  34  ;  27  L.  J.,  P.  36. 

b.  By  other  WIUb,  Oodioils,  or  Wrltinfira. 

Execution  of  Initmment  BeYoking  Will.] — 
The  Wills  Act  (7  Will.  4  &  1  Vict,  c.  26),  s.  20, 


does  not  alter  the  law  as  to  revocation  of  wills, 
except  by  requiring  that  the  instrument  of  reTo- 
cation  shiall  be  executed  in  the  same  manner  as 
a  will.  Baher  v.  Story,  31  L.  T.  631  ;  23  W.  R. 
147. 

By  nnatteited  Writing.]— A  testatrix  left  a 
will  and  a  codicil  prepared  by  her  solicitor  and 
duly  executed,  and  a  third  paper  purporting  to 
be  a  second  codicil.  At  ner  death  there  ap- 
peared at  the  foot  of  the  will  in  her  hand- 
writing, *'  I  declare  this  to  be  null  and  Toid,** 
with  her  signature  annexed.  The  first  codicil 
also  contained  the  words  "null  and  roid.'' 
The  third  codicil  was  in  her  writing;  it  con- 
tained no  attestation  clause,  but  two  witnesses 
had  signed  it,  who  could  say  no  more  than 
that  the  paper  had  writing  on  it.  They  did 
not  know  that  it  was  a  will,  nor  could  they 
say  that  her  signature  was  on  the  paper : — Held, 
that  the  second  codicil  was  not  dmy  attested^ 
and  therefore  that  the  will  and  first  codicil  re- 
mained unrevoked.  Fischer  t.  Popham,  3  L.  R., 
P.  246  ;  44  L.  J.,  P.  47  ;  33  L.  T.  231 ;  23  W.  R. 
683. 

By  attested  Writing.]-~A  testator  duly  ex- 
ecuted his  will.  On  the  day  of  his  death  he 
wrote  to  his  brother  the  following  letter  ;  *•  En- 
closed I  hand  you  an  order  to  get  my  will  from 
Mr.  D.,  which  please  bum  as  soon  as  you  reo^re 
it  without  reading  it.  1  will  leave  you  my  share 
as  a  deed  of  gift,  leaving  it  to  your  honour  to 
pay  out  of  it  1002.  each  to  each  of  my  two 
sisters,  and  lOOZ.  to  P."  His  signature  was  at- 
tested by  two  vdtnesses,  and  the  paper  was  valid 
as  a  testamentary  paper : — ^Hdd,  that  it  was  a 
writing  declaring  an  intention  to  revoke,  within 
7  Will.  4  &  1  Vict.  c.  26  (the  Wills  Act),  s.  20, 
and  that  it  revoked  the  will.  Durance^  In  go&dt 
of,2L.  R.,  P.  406;41  L.  J.,P.60;  26  L.T,  983; 
20  W.  R.  759. 

At  the  foot  of  his  will  the  deceased  wrote  a 
memorandum  to  the  effect :  "  This  will  was  can- 
celled this  day ;"  and  he  duly  executed  such 
memorandum  in  the  presence  of  two  witnesses  : 
— Held,  that  such  memorandum  was  not  a  will 
or  a  codicil,  but  only  a  writing,  which  could  not 
be  admitted  to  probate.  Fraser,  In  gaotU  of,  2 
L.  R.,  P.  40 ;  39  L.  J.,  P.  20 ;  21  L.  T.  680 :  18 
W.  R.  263. 

By  Will.]— A  vrife  executed  a  will,  in  which, 
referring  to  a  power  to  that  effect  given  to  her 
under  her  marriage  settlement,  she  disposed  of 
all  her  property  in  favour  of  her  husband.  She 
subsequently  made  a  second  wUl,  in  which  she 
referred  to  the  same  power,  and  bequeathed  the 
greater  portion  of  the  property  affected  by  the 
settlement  to  certain  persons.  This  will  con- 
tained words  revoking  all  former  wills  made  by 
the  testratrix: — Held,  that  the  first  will  was 
revoked  thereby.  Eustace,  In  goods  of,  3  li.  K^ 
P.  183  ;  43  L.  J.,  P.  46  ;  30  L.  T.  909  ;  22  W.  B. 
832. 

A  testator  executed  two  wills,  the  first  in 
England,  and  the  second  in  Italy  where  he  was 
domiciled  at  the  time  of  his  death.  The  Engligh 
will  disposed  of  realty  and  personalty,  aiid 
nominated  an  executor.  The  second,  or  Italian 
will,  disposed  of  the  personalty  only,  but  oon- 
tained  a  general  revocatory  clause : — ^Held,  that 
the  second  will  revoked  the  first,  including   the 
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appointment  of  the  executor.  And  the  executor, 
who  resisted  revocation  of  the  probate  of  it, 
granted  to  him  in  common  form,  was  con- 
demned in  costs.  Cottrell  t.  Cottrcll,  2  L.  R., 
P.  397  ;  41  L.  J.,  P.  67  ;  26  L.  T.  527  :  20  W.  R. 
590. 

One  devised  his  personal  estate  to  A.  and  the 
real  estate  to  B.,  and  after  A.'s  death,  and  the 
devisor  having  acquired  other  real  property, 
some  by  devise  and  some  by  purchase,  he  made 
a  second  will,  disposing  by  name  of  his  after- 
acquired  testamentary  estate  to  C,  and  then 
added,  *'  as  to  the  rest  of  my  real  and  personal 
estate,  I  intend  to  dispose  of  it  by  a  codicil, 
hereafter  to  be  made,  to  this  my  will  ;*'  this  is 
no  revocation  of  the  first  will,  whether  con- 
sidering that  he  meant  to  include  the  same  pro- 
perty therein  devised,  because  it  is  a  mere  de- 
claration of  an  Intent  to  dispose  of  it  in  future ; 
and  non  constat  that  such  disposition  would  be 
inconsistent  with  the  first  will ;  nor  is  it  any 
revocation,  considering  that  he  meant  only  to 
include  his  liEter-purchased  property  not  bdEore 
devised,  and  his  personal  estate,  the  bequest  of 
which  had  lapsed  by  the  death  of  A.  Thomas 
d.  Jones  v.  Evans^  2  JSast,  488. 

By  Lost  Will.]— A.  executed  a  will,  and 

afterwards  executed  a  second  will,  which  he 
took  away  with  him.  On  his  death  the  earlier 
will  was  found,  but  the  second  will  could  not 
be  found.  The  solicitor  who  prepared  the  second 
will  gave  evidence,  from  recollection,  of  its  con- 
tents, which  were  inconsistent  with  the  first 
will,  and  revoked  it : — Held,  that  secondary  evi- 
dence might  be  given  of  the  contents  of  the  last 
will,  and  that  the  evidence  given  sufficiently 
shewed  that  it  revoked  the  &t  will.  Brown 
V,  Brown,  8  Bl.  k  Bl.  876  ;  27  L.  J.,  Q.  B.  173  ; 
A  Jur.,  N.  S.  163.  See  S.  C,  1  S.  &  T.  32 ;  27 
li.  J.,  P.  20 ;  4  Jur.,  N.  S.  244. 

Declarations  of  a  deceased  that  he  has  revoked 
A  certain  wiU,  by  a  subsequent  will,  not  forth- 
•coming,  cannot  be  admitted  as  evidence  of  revo- 
•cation,  neither  can  they  as  to  revocation  by  any 
•other  means,  as  by  burning,  tearing,  or  by  can- 
cellation. Staines  v.  Stewart,  2  S.  &  T.  320 ;  31 
li.  J.,  P.  10  ;  8  Jur.,  N.  S.  440. 

A  vague  declaration  that  he  had  destroyed  a 
will,  not  specifying  by  what  means  or  for  what 
purpose,  is  still  more  objectionable.    Ih, 


By  Invalid  Will.;^— A  testator  destroyed 

his  wiU,  believing  that  it  had  already  been  re- 
voked by  a  later  will,  which  was,  in  fact,  invalid  ; 
and  the  only  evidence  of  his  object  in  destroy- 
ing it  was  a  declaration  made  at  the  time  that 
it  was  no  use  to  keep  it,  as  he  had  another : — 
Held,  that  the  will  was  not  revoked.  Clarkson 
V.  Clarkson,  2  8.  &  T.  497 ;  31  L.  J.,  P,  143 ;  6 
li.  T.  606  ;  10  W.  R.  781. 

A  domiciled  Englishman,  married  in  1822,  an 
Englishwoman  in  England.  In  1839,  in  conse- 
quence of  differences,  they  separated,  and  a  deed 
-was  executed,  under  which  a  power  of  appoint- 
ment was  given  to  the  wife,  which  she  executed 
by  a  will  and  codicil  in  1864.  A  decree  for  a 
divorce,  on  the  ground  of  adultery,  was  subse- 
quently obtained  by  the  wife  in  Scotland,  and 
she  shortly  afterwards  was  married  to  a  French- 
man in  Scotland,  and  went  to  reside  with  him  in 
France,  where  she  died,  having  previously  made 
^  will  in  the  words  following :  "  I  revoke  all 
;f  oregoing  wills  made  by  me  up  to  this  date,  the 


23rd  day  of  June,  1866.  Paris :  "—Held,  that 
there  was  no  revocation  of  the  will  and  codicil 
of  1854.  Dolphin  v.  Robins,  7  H.  L.  Cas.  390  ; 
29  L.  J.,  P.  11 ;  5  Jur.,  N.  S.  1271 ;  7  W,  R. 
674. 

Of  CodieU  by  Be-exeoution  of  Will.]— Where 
a  testator  made  and  duly  executed  a  codicil  to 
his  last  will,  and  afterwards  re-executed  the 
original  will  without  referring  in  any  way  to  the 
codicil : — Held,  that  although  the  original  will 
contained  a  clause  revoking  "all  other  wills," 
&c.,  yet  in  the  absence  of  any  evidence  of  an 
intention  to  revoke  the  will,  the  inference  from 
the  wording  of  the  attestation  clause  being  that 
the  will  was  re-executed  for  the  purpose  of  giving 
effect  to  certain  alterations  that  had  been  made 
in  it,  the  codicil  was  not  revoked  by  such  re- 
execution.  Bawlhigs,  In  goods  of,  41  L.  T.  559  ; 
44  J.  P.  60. 

Of  Will  by  Codicil.]— In  interpreting  a  will 
and  a  codicil  the  general  rule  is,  that  the  whole 
will  takes  effect  so  far  as  it  is  not  inconsistent 
with  the  codicil.  Robertson  v.  Powell,  2  H.  &  G. 
762 ;  33  L.  J.,'  Ex.  34 ;  10  Jur.,  N.  S.  442  ;  12 
W.  R.  623. 

If  a  devise  in  a  will  is  clear,  it  is  incumbent 
on  the  party  who  contends  that  it  is  not  to  take 
effect  by  reason  of  a  revocation  in  the  codicil,  to 
shew  an  intention  to  revoke  equally  clear  with 
the  original  intention  to  devise.    lb, 

A  testator  devised  nine  houses  to  his  son  A. 
for  life ;  and  after  his  death,  to  his  children 
who  should  attain  a  certain  age ;  but  in  case  all 
such  children  should  die  under  that  age,  then  to 
trustees  to  permit  his  three  daughters,  B.,  C.  and 
D.,  to  receive  the  rent  during  their  lives,  in  equal 
shares ;  and  after  their  decease,  to  their  children 
in  fee.  He  afterwards  made  a  codicil  in  these 
words : — "  I  hereby  revoke  that  part  of  my  last 
will  and  testament  whereby  I  give  the  nine 
houses  unto  my  son  and  to  his  heirs ;  and  my 
will  is,  that  my  daughters  C.  and  D.  should 
enjoy  them.  I  give  and  bequeath  the  freehold 
ground  and  houses  to  my  daughters  C.  and  D., 
equally  and  jointly  between  them,  and  to  the 
survivor  of  them;  and  after  their  decease  to 
their  child  or  children  equally ;  and  if  they 
should  both  die  leaving  no  child  or  children, 
then  the  freeholds  to  go  as  ordered  by  my  will." 
0.  and  D.  died,  leaving  no  child.  A.,  the  son, 
died,  leaving  a  daughter,  his  only  surviving 
child,  who  was  bom  in  the  lifetime  of  the  tes- 
tator, and  attained  the  required  age ;  but  A.  had 
had  another  daughter  bom  in  the  lifetime  of  the 
testator,  who  h^  married,  and  had  a  son,  but 
both  she  and  her  son  died  in  the  lifetime  of  her 
father.  The  testator's  daughter  B,  was  also 
dead,  but  leaving  two  children  : — Held,  that 
notwithstanding  tiie  general  words  of  the  com- 
mencement of  it,  the  codicil  operated  only  as  a 
partial  revocation  ;  that  it  operated  as  a  revoca- 
tion only  so  far  as  to  effectuate  the  intention  of 
the  testator,  as  declared  in  the  codicil,  to  prefer 
his  daughters  C.  and  D.  and  their  children,  to  his 
son  A.  and  his  children ;  that  it  operated  nothing 
more ;  and  that,  foiling  the  objects  of  the  pre- 
ference, the  testator's  declared  intention  was, 
that  the  will  should  operate  as  if  there  had  been 
no  revocation  ;  and  therefore  that  the  daughter 
of  A.  was  entitled  to  a  moiety  of  the  houses.  Doe 
d.  Beers  v.  Ward,  18  Q.  B.  197 ;  21  L.  J.,  Q.  B. 
146  ;  16  Jur.  709. 
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A.  bequeathed  leasehold  premises  to  his  daagh- 
ter  M.,  for  her  life  ;  and  after  her  death,  to  and 
amongst  her  lawful  issue  equally,  share  and  share 
alike,  with  benefit  of  survirorship  ;  and  '*  in  de- 
fault of  such  issue,"  to  his  son  G.  for  life  ;  and 
after  his  death  to  his  children  equally,  share  and 
share  alike,  with  benefit  of  surviYorship.  By  a 
*  codicil,  the  testator  recited  that  he  had  by  his 
will  bequeathed  to  his  son  G.,  after  the  decease 
of  his,  the  testator's,  daughter  M., "  and  in  default 
of  her  leaving  lawful  issue,"  the  leasehold  pre- 
mises ;  and  stated,  that  in  case  his  son  should 
not  indemnify  his  estate  from  a  debt  incurred  by 
the  testator  for  the  accommodation  of  his  son, 
such  bequest  in  the  will  in  favour  of  the  son 
should  be  revoked  : — Held,  that  the  codicil  did 
not  revoke  the  will,  but  shewed  the  sense  in 
which  the  testator  used  in  the  will  the  words 
"  in  default  of  such  issue."  Barley  v.  Martin^ 
13  0.  B.  683  ;  22  L.  J.,  C.  P.  249  ;  17  Jur.  1125. 

A  testator  executed  a  codicil  to  his  last  will, 
and  by  such  codicil  absolutely  revoked  and  made 
void  all  bequests  and  dispositions  in  the  will, 
and  nominated  executors,  but  did  not  in  direct 
terms  revoke  the  appointment  of  executors  and 
guardians  in  the  will : — Held,  that  the  will  was 
not  revoked.  ILnvard,  In  goods  ofj  1  L.  R.,  P. 
636  ;  20  L.  T.  230. 

When  there  is  a  clear  and  manifest  intention 
to  devise,  it  is  incumbent  on  a  party  alleging  a 
revocation  by  a  codicil  to  prove  that  the  inten- 
tion to  revoke  was  equally  clear  and  manifest ; 
if  there  was  only  a  reasonable  doubt,  the  first 
devise  ought  to  stand.  Hearle  v.  Hicks,  1  C.  & 
F.  20  ;  &  a,  in  C.  P.,  I>oe  d.  Hearle  v.  Hicks, 
8  Bing.  475 ;  1  M.  &  Scott,  759 ;  and  Ex.  Gh.,  1 
Y.  &  J.  470,  affirmed. 

A  testator  devised  a  copyhold  messuage,  called 
Plomer  Hill  House,  with  the  appurtenances,  to 
trustees  for  his  wife  for  life,  and  subsequently,  by 
one  of  several  codicils,  revoking  several  of  the 
dispositions  made  by  his  will  of  all  his  freehold, 
copyhold,  and  personal  estate,  he  instead  of  such 
dispositions  devised  all  his  freehold,  copyhold  and 

Sersonal  estate  to  his  daughter : — Held,  that  the 
ovise  of  the  estate  to  his  wife  for  life  was  not 
affected  by  this  codicil.    Ih, 

By  a  will  a  testator  in  one  cause  devised  all 
real  estate  whatsoever  in  Ireland  of  or  to  which 
he  should  be  seised  or  entitled  (subject  to  a  trust 
term  to  raise  moneys  in  aid  of  the  personalty  for 
payment  of  debts  and  legacies)  to  H.  for  life, 
with  remainders  over,  and  in  another,  he  left  all 
personal  estate  whatsoever  and  wheresoever 
after  payment  of  debts  and  legacies  to  H. 
absolutely.  By  a  codicil  he  revoked  "the  be- 
quest contained  in  my  will  of  the  residue  of  all 
my  real  and  personal  estates  to  my  brother  H.," 
and  gave  such  residue  to  W.  "absolutely:" — 
Held,  that  the  devise  to  H.  of  the  Irish  estate 
was  revoked  by  the  codicil.  Wallace  v.  Seymour, 
6  Ir.  R.,  C.  L.  219,  343  ;  20  W.  R.  634— Ex.  Ch. 

A  testator  devised  his  freehold  estates  to 
certain  uses,  and  provided  that  any  person  be- 
coming entitled  tneretq  should  take  and  use  his 
name  and  arms.  He  then  devised  his  copyhold 
estates  (upon  which  stood  his  principal  mansion 
house)  and  his  leasehold  estates  to  trustees,  to  be 
held  by  them  upon  trusts,  as  far  as  the  nature  of 
the  several  estates  would  allow,  to  correspond 
with  the  uses  before  declared  as  to  his  freehold 
estates.  Subsequently,  by  a  codicil,  which  he 
stated  was  to  be  taken  as  part  of,  and  added  to, 
his  will,  he  altered  the  uses  declared  in  his  will 


as  to  his  freehold  estates,  and  declared  that  the 
proviso  respecting  the  use  of  his  name  and  arms 
should  follow  the  new  limitations.  No  mention 
was  made  in  the  codicil  of  the  copyhold  and 
leasehold  estates : — Held,  that  though  it  was 
probable,  from  the  circumstances,  that  he  in- 
tended his  copyhold  and  leasehold  estates  to 
follow  the  limitations  of  his  freeholds  as  de- 
clared in  the  codicil,  still  as  there  were  no  words 
therein  which  affected  it,  the  court  would  not 
supply  them,  and  that  the  copyhold  and  lease- 
hold estates  passed  according  to  the  trusts  origi- 
nally declared  in  the  wilL  Langdaie  v.  BriggSj 
Bacon,  Ex  parte,  28  L.  T.  467  ;  21  W.  R.  620. 

A  testator,  having  executed  a  will  and  codicil, 
signed  a  second  codicil,  in  which  he  expressed  a 
desire  to  cancel  his  will,  and  that  a  document 
which  he  described  as  a  will  of  earlier  date,  and 
the  first  and  second  codicils,  should  together 
stand  as  his  last  will  and  testament.  The  only 
document  executed  at  the  earlier  date  was  a 
settlement  on  his  marriage,  which  was  not  of  a 
testamentary  character: — Held,  that  the  revoca- 
tion of  the  will  was  absolute,  and  not  dependent 
on  the  incorporation  of  the  settlement  in  the 
papers  admitted  to  probate.  Gentry^  In  goods 
o/,  3  L.  R.,  P.  80  ;  42  L.  J.,  P.  49;  28L.  T.  480; 
21  W.  R.  888. 

A  testator  devised  freeholds  in  DoTsetshire 
upon  certain  trusts,  and  bequeathed  3,0002.  to  bis 
trustees  to  purchase  lands  in  Dorsetshire  to  be 
held  upon  the  same  trusts.  By  a  codicO  be  re- 
voked the  devise  of  his  freeholds,  and  declared 
other  trusts,  without  alluding  to  the  3,0001. : — 
Held,  that  there  was  no  implied  revocation  of 
the  bequest  of  3,000/.  which  would  pass  nnder 
the  will  as  if  no  codicil  had  been  made.  Bridges 
V.  Strachan,  8  Ch.  D.  568 ;  38  L.  T.  602  ;  S6 
W.  R.  691. 

Codicil  by  Codioil.] — ^An  aunt  by  her  will  gave 
shores  in  her  residue  to  her  nephew.  By  a  codicil 
she  revoked  all  devises  and  bequests  to  her 
nephew.  By  a  second  codicil  she  devised  after- 
purchased  property  to  the  trustees  of  her  wili 
and  confirmed  her  will : — Held,  that  the  second 
codicil  did  not  revoke  the  first,  and  that  the 
after-purchased  property  went  according  to  the 
will  and  first  codicil  together,  and  not  according 
to  the  will  alone.  Green  v.  Tribe,  2  Ch.  D.  231  ; 
47  L.  J.,  Ch.  783  ;  38  L.  T.  914  ;  27  W.  R.  39. 

A  prior  codicil,  operative  in  itself,  is  not  le- 
vokeaby  a  subsequent  codicil  which  re£ers  to 
the  will  by  its  date  and  confirms  it  without 
mentioning  the  prior  codicil ;  but  a  prior  codidl 
inoperative  in  itself,  will  not  be  set  up  by  sach  a 
subsequent  codicil.    lb. 

The  words  "  I  give,  devise  and  beqneath  to  A. 
and  B.  all  the  residue  of  my  real  and  personal 
estate  whatsoever  and  wheresoever  undisposed  of 
by  my  will  and  this  codicil  thereto,"  revoked  an 
intermediate  codicil.  Hastings,  In  good*  qf,  2S 
L.  T.  716  ;  20  W.  R.  616. 

A  testator  made  a  will  (dated  before  the  Wills 
Act),  by  which  he  directed  his  residuary  real 
estate  to  be  sold  and  the  proceeds  to  be  divided 
(in  the  events  which  happened)  among  twelve 
persons,  of  whom  A.  and  B.  were  two.  He 
made  a  first  codicil  (dated  after  the  Wills  Act), 
by  which  he  directed  certain  real  estate  acquired 
subsequently  to  the  date  of  the  will  to  be  sold, 
and  the  proceeds  divided  in  the  same  way  as  the 
proceois  of  his  other  real  estate.  This  codicil 
was   attested    by  A.    and  B.    He  then   made 
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another  codicil,  described  as  a  codicil  to  his  will 
of  a  certain  date,  bat  not  referring  to  the  prior 
codicil : — Held,  that  the  second  codicil  did  not 
operate  as  a  republication  of  the  first  codicil ; 
that  the  gifts  to  A.  and  B.  of  two  twelfth 
shares  of  the  proceeds  of  the  property  comprised 
in  the  first  codicil  £ailed ;  and  that  these  shaies 
fell  into  the  residue,  and  were  divisible  between 
A.  and  B.  and  the  other  ten  residuary  legatees. 
Burton  v,  Newhery,  1  Ch.  D.  234  ;  45  L.  J.,  Ch. 
202  ;  34  L.  T.  16  ;  24  W.  E.  388. 


Codicil  revoking  Will  does  not  revoke 


prior  Godieil.] — ^A  codicil  revoking  a  will  does  not 
necessarily  revoke  a  prior  codicil.  Farrer  v.  8t, 
Cathariiui's  College,  Cambridge^  16  L.  B.,  Eq. 
19  ;  42  L.  J.,  Ch.  809  ;  28  L.  T.  800  ;  21  W.  R. 
643. 

A  testator  made  a  will  and  two  codicils,  by 
none  of  which  he  gave  anything  to  St.  Catha- 
rine's College,  and  many  years  afterwards  he 
made  another  codicil,  describing  it  as  a  codicil  to 
his  last  will ;  and  thereby,  after  reciting  that 
by  his  will  he  had  bequeathed  1,0002.  to  St. 
Catharine's  College,  he  confirmed  the  bequest, 
but  in  all  other  respects  he  revoked  his  will; 
and  he  gave  to  St.  Catharine's  College  (in  addi- 
tion to  the  bequest  of  1,0002.)  5,000Z.,  and  ap- 
pointed executors  of  his  will  and  codicil :  — 
Held,  that  the  last  codicil  revoked  the  will  of 
the  testator,  but  not  the  codicils  of  prior  date. 
lb. 

Of  CodieU  by  Bovoeation  of  Will.1— T.  M.  B. 
having  executed  a  codicil  at  the  foot  of  his 
will,  cut  off  his  signature  to  the  will.  Upon 
proof  that  he  thereby  intended  to  revoke  the 
codicil  the  court  held  that  the  codicil  was  also 
revoked.  Bleohley,  In  goods  of,  8  P.  D.  169 ; 
62  L.  J.,  P.  102  ;  31  W.  R.  171 ;  47  J.  P.  663. 

A.  made  a  will  and  a  codicil  thereto  which  he 
retained  in  his  own  possession.  He  subsequently 
executed  a  second  testamentary  paper,  which  he 
also  called  a  codicil,  and  this  paper  he  gave  to 
one  of  the  legatees  named  therein.  The  will 
and  first  codicil  were  not  forthcoming  at  his 
death : — Held,  that  as  the  second  co£cil  had 
not  been  revoked  by  any  of  the  modes  indicated 
by  7  Will.  4  &  1  Vict.  c.  26,  s.  20,  it  was  entitled 
to  proof.  Black  v.  Jobling,  1  L.  R.,  P.  686  ;  38 
L.  J.,  P.  74  ;  21  L.  T.  298  ;  17  W.  R.  1108. 

A  testamentary  paper  purporting  to  be  a 
codicil  to  a  will,  but  being  substantially  inde- 
pendent of  it,  is  not  neces^uily  revoked  by  the 
revocation  of  the  will.  Mlice,  In  goods  of,  33 
L.  J.,  P.  27.;  12W.  R.  353. 

A  testamentary  paper  in  the  form  of  a  codicil 
to  a  will  is  not  revoked  by  the  revocation  of  the 
will.  It  can  only  be  revoked  by  one  of  the 
modes  indicated  by  the  Wills  Act  (7  WilL  4  & 
1  Vict.  c.  26),  s.  20.  8ava>ge,  In  goods  of,  2 
L.  R.,  P.  78  ;  39  L.  J.,  P.  25  ;  22  L.  T.  375  ;  18 
W.  R.  766. 

A  person  executed  a  will  and  codicil.  In  the 
latter  she  referred  in  several  paragraphs  to  the 
dispositions  contained  in  her  will,  and  more  par- 
ticularly she  bequeathed  a  legacy  to  be  held 
under  conditions  stated  in  her  will.  She  subse- 
quently destroyed  the  will  by  burning  it,  but 
preserved  the  codicil :— Held,  that  as  the  codicil 
was  not  revoked  by  any  of  the  methods  pre- 
scribed by  the  7  WiU.  4  &  1  Vict.  c.  26,  s.  20,  it 
must  be  admitted  to  probate.  Turner,  In  goods 
of,  2  L.  R.,  P.  403  ;  27  L.  T.  322  ;  21  W.  R.  38. 


A  codicil  is  prim&  facie  dependent  on  the  will. 
Where  a  will  and  a  codicil  to  it  have  been  in  ex- 
istence, and  the  will  has  been  subsequently  de- 
stroyed by  the  testator,  the  burden  of  proof  is 
on  the  party  setting  up  the  codicil,  to  shew  that 
it  was  the  intention  of  the  testator  that  it  should 
operate  separately  from  the  will,  otherwise  the 
presumption  is,  that  by  the  destruction  of  the 
will  the  codicil  was  revoked.  Grimwood  v. 
Cozens,  2  S.  &  T.  364 ;  6  Jur.,  N.  8.  497.  See 
Black  V.  Jobling,  38  L.  J.,  P.  74  ;  17  W.  R.  1108. 

Implied  Bovoeation  of  Intermediate  Godieil.] 

— ^A  testator  by  will  gave  legacies  to  three  of  his 
daughters,  and  devised  and  bequeathed  his 
residuary  real  and  personal  estate  upon  trusts 
for  his  wife  and  children.  By  a  first  codicil  in 
1878  he  revoked  one  of  the  legacies  in  his  will 
and  increased  another,  concluding,  '*  In  all  other 
respects  I  confirm  my  said  will."  By  a  second 
codicil,  after  reciting  that  he  was  desirous  of 
altering  the  residuary  devise  contained  in  his 
will,  he  made  a  specific  devise,  and  in  all  other 
respects  confirmed  his  will.  He  afterwards  made 
a  third  codicil,  by  which,  after  referring  to  his 
will  by  date  and  reciting  a  promise  to  that  effect, 
he  directed  his  trustees  to  grant  an  underlease 
of  a  house  to  his  daughter-in-law,  and  gave  his 
wife  a  pecuniary  legacy  in  addition  to  the  bene- 
fit she  derived  under  his  said  will,  and  concluded, 
**  In  all  other  respects  I  confirm  my  said  will  ex- 
cept as  altered  by  a  certain  codicil  made  thereto 
in  1878,  whereby  I  revoked  a  legacy  to  my 
daughter  Mary  : " — Held,  that  the  words  of 
confirmation  in  the  first  and  third  codicils  were 
to  be  read  as  meaning  that  the  testator  did  not 
intend  to  alter  his  general  testamentary  disposi- 
tions further  than  in  the  specific  way  mentioned 
in  those  codicils ;  and  that  the  devise  in  the 
second  codicil  being  dear,  no  intention  to  revoke 
it  had  been  shewn  with  sufficient  clearness  to 
enable  the  court  to  reject  that  devise.  Follett  v. 
Pettman,  23  Ch.  D.  337  ;  62  L.  J.,  Ch.  521  ;  48 
L.  T.  866  ;  31  W.  R.  779. 

General  Bovooatory  Clause— Effect  ol] — A 

general  clause  in  a  will  revoking  all  former 
wills  revokes  a  prior  testamentary  appointment. 
Merritt,  In  goods  of  (1  Sw.  &  Tr.  112)  and 
Joys,  In  goods  of  (4  Sw.  &  Tr.  214)  considered. 
Sotheran  v.  Bening,  20  Ch.  D.  99— C.  A. 

A  married  woman  having  a  general  power  of 
appointment  by  will  over  real  estate  executed  a 
will  appointing  the  estate.  After  the  death  of 
her  husband,  she  made  another  will  revoking  all 
former  wills  and  containing  a  general  devise  and 
bequest  of  all  her  real  and  personal  estate.  She 
afterwards  made  a  third  will,  also  revoking  all 
former  wills,  and  bequeathiug  her  personal 
estate,  but  not  devising  or  appointing  her  real 
estate.  She  had  no  real  estate  except  that  sub- 
ject to  her  power  of  appointment : — Held,  that 
the  testamentary  appointment  under  the  ,first 
will  was  revoked  by  the  second  will,  and  the 
second  will  by  the  third,  and  that  the  real  estate 
went  as  in  d^ult  of  a\)pointment.    lb. 

The  testatrix  duly  executed  a  power  of  ap- 
pointment under  her  father's  will  in  the  form  of 
a  "testamentary  appointment."  Some  years 
later  she  made  a  will,  and  in  it  exercised  fully 
all  powers  of  appointment  under  her  control, 
but  did  not  refer  in  any  way  to  the  povrer  of 
appointment  she  had  under  her  father's  will,  or 
to  her  previous  exercise  of  it  in  the  "testa- 
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mcntary  appointment  **  already  made  by  her  : — 
Held,  that  as  the  will  contained  a  complete  exe- 
cution of  all  the  powers  at  the  deceased's  dis- 
posal, that  instrument  revoked  all  preceding 
wills,  and  was  therefore  entitled  to  probate 
alone.     Tenney,  In  goods  ofy  45  L.  T.  78. 

A  married  woman  made  a  will  in  1848,  in 
execution  of  a  power  of  appointment,  and  in 
1857  made  another  hi  execution  of  another 
power  of  appointment.  The  later  will  contained 
a  general  revocatory  clause,  but  it  did  not  refer 
to  the  will  of  1848,  or  to  the  power  in  execution 
of  which  it  was  made,  or  to  the  property  thereby 
appointed  : — Held,  that  the  will  of  1848  was  not 
revoked.  JoySj  In  goods  ofjiB,6c  T.  214  ;  30 
L.  J.,  P.  169. 

A  general  revocatory  clause  of  "all  former 
wills,"  leads  to  the  inference  that  the  deceased  at 
that  time  intended  to  leave  a  subsisting  will. 
Marsh  v.  Marsh,  1  S.  Jc  T.  528 ;  6  Jur.,  K.  S.  380. 

General  revocatory  words  are  not  included  in 
the  expression,  **  any  bequest  of  personal  pro- 
perty described  in  a  general  manner,"  in  7  Wul.  4 
k,  I  Vict.  c.  26,  8.  27,  so  that  they  can  operate 
upon  "any  personal  estate  which  the  testator 
may  have  power  to  appoint  in  any  manner." 
Merritt,  In  goods  of,  1  6.  &  T.  112  ;  4  Jur.,  N. 
S.  1192  ;  8.  P.,  Meredith,  In  goods  of,  29  L.  J., 
P.  155. 

A  married  woman,  having  duly  executed  a 
will,  by  which  she  disposed  of  stock  over  which 
she  had  a  power  of  appointment,  subsequently, 
with  an  intention  of  disposing  of  other  stock 
held  in  trust  for  her  under  her  marriage  settle- 
ment, made  and  executed  a  second  will,  which 
concluded  with  a  clause  of  revocation  of  all 
former  wills.  This  last  was  not  valid  for  the 
purposes  intended,  nor  was  it  rendered  valid  by 
any  consent  on  the  part  of  her  husband  : — Held, 
that  this  last  will  could  not,  merely  by  its 
general  revocatory  clause,  operate  as  an  execu- 
tion of  the  first-named  power,  and  so  revoke  the 
will  already  made  in  execution  of  such  power. 
lb, 

Elbet  of  two  Wills  of  different  Purport- 
But  no  roTOoatory  Clamo.] — Q.  H.  made  two 
wills.  By  the  first  of  such  wills  he  gave  the 
whole  of  his  real  and  personal  estate  and  effects 
to  his  wife  E.  H.,  absolutely,  and  appointed  her 
sole  executrix  thereof,  and  revoked  all  former 
wills.  By  the  second  will  he  gave  his  house- 
hold furniture  and  effects  and  all  moneys 
whatsoever  deposited  or  invested  to  his  wife 
for  life,  and  after  her  decease  to  his  wife*s 
sister,  M.  B.,  absolutely,  whom  he  also  ap- 
pointed joint  executrix  with  his  wife.  The  said 
will  contained  no  disposition  of  the  real  estate 
or  the  residue  of  the  personal  estate,  and  no 
clause  revocatory  of  previous  wills.  The  court 
granted  probate  of  both  papers  as  together  con- 
stituting the  will  of  the  testator,  but  before  doing 
so  required  that  notice  of  the  application  for 
such  probate  should  be  served  on  the  heir-at-law. 
Sartley,  In  goods  of,  50  L.  J.,  P.  1 ;  29  W.  R. 
366. 

When  a  later  will  does  not  expressly  revoke  an 
earlier  one,  and  the  two  may  stand  together  in 
several  important  matters,  it  lies  on  the  party 
impugning  the  earlier  will  to  prove  the  intention 
of  the  testator  to  revoke  it  by  the  later ;  and,  in 
deciding  such  a  question,  conjecture  or  slight 
probabilities  are  not  sufficient,  and  the  words 
'*  this  is  my  last  will,"  are  not  entitled  to  any 


weight  whatever.    Leslie  v.  Leslie,  6  Jr.  R.,  £q. 
332. 

A  mother  bequeathed  the  residue  of  her  estate, 
after  payment  of  debts  and  certain  legacies,  to 
her  daughter  absolutely,  and  appointed  her  sole 
executrix.    By  a  subsequent  testamentary  paper 
which   purported  to  be  her  last  will,  but  con- 
tained no  revocatory  clause  or  bequest  of  the 
residue,  she  gave  all  her  estate  to  her  daughter 
for  life  and  appointed  her  sole  executrix,  and 
then  gave  certain  legacies  payable  after  her 
daughter's  decease  : — Held,  that  as  the  second 
will  did  not  dispose  of  the  residue,  it  did  not 
revoke  the  residuary  bequest  in  the  earlier  will, 
and  that  both  instruments  were  therefore  en- 
titled to  probate.  Petehell,  In  goods  (jA  3  L.  B^  P. 
153  ;  43  L.  J.,  P.  22  ;  30  L.  T.  74  ;  22  W.  B.  353. 

A  husband   made  a  will,  devising  his  real 
estate  to  his  wife  absolutely;    afterwards  be 
executed  another  will  giving  his  real  estate  to 
trustees  upon  trust  after  his  wife*s  death  for  the 
Bristol  General  Hospital,  and  he  devised  to  his 
trustees  all  the  residue  of  his  real  estate,  and 
"  the  proceeds  which  by  any  law  to  the  contiary 
might  not  by  that  will  pass  to  the  hospital,  fully 
relying  upon  my  trustees  to  carry  out  my  wishes 
and  desires."    The  gift  to  the  hospital  was  void, 
and  the  trustees  claimed  to  take  the  rtad  estate 
beneficially  under  the  ultimate  gift.     The  court 
held  that  they  did  not  take  b^cficially.    The 
question  then  arose  as  to  whether  the  first  will 
was  revoked  by  the  second  : — Held,  that  the  first 
will  was  revoked  by  the  devises  in  the  second, 
notwithstanding  that  these  devises  were  invalid. 
Bah^r  v.  Story,  31  L.  T.  631  ;  23  W.  R.  147. 

If  it  can  be  collected  from  the  language  of  the 
will,  taken  in  connexion  with  the  facts  with 
which  it  was  used,  that  it  was  the  intention  of 
the  testator  to  dispose  of  his  property  in  a  diffe- 
rent manner  to  that  in  which  he  disposed  of  it 
by  an  earlier  wilL,  the  earlier  will  will  be  re- 
voked, and  this  although  in  some  particulars  the 
later  will  does  not  completely  cover  the  whole 
subject-matter  of  the  earlier  will.  Dempwey  v. 
Lawson,  2  P.  D.  98  ;  46  L.  J.,  P.  23  ;  36  Lu  T. 
515;  25W.R.  629. 

A  person  executed  a  will  in  1858,  by  which 
she  disposed  of  the  whole  of  her  property.  In 
1860  she  executed  another  will,  which  oom- 
menoed  "  This  is  the  last  will  and  testament  of 
me,"  &c.  It  varied  and  repeated  several  be- 
quests given  in  the  first  will,  appointed  the 
same  executors  for  England  as  in  that  docu- 
ment, but  contained  no  residuary  nor  revocatory 
clauses : — Held,  that,  from  the  general  tenor 
of  the  last  will,  it  was  clear  that  the  testatrix 
did  not  intend  the  first  will  to  remain  in  f  orcc, 
and  that  it  therefore  was  revoked.    Ib^ 

The  doctrine  that  a  will  disposing  of  the 
whole  property  of  a  testator  is  ex  necessitate  a 
revocation  in  toto  of  a  former  will,  also  dis- 
posing of  the  whole,  only  applies  where  thve 
dispositions  arc  so  inconsistent  that  the  papers 
cannot  stand  together.  0*Leary  v.  Dimglasm,  1 
Ir.  Ch.  D.  46. 

A  will  disposing  of  the  whole  of  the  testator's 
property  wiU  act  as  a  revocation  of  a  will  dis- 
posing of  a  part  only  of  the  propertv  of  the  tes- 
tator. Moor?umsfi  v.  Lord,  10  H.  L.  Gas.  272  ;  32 
L.  J.,  Ch.  295  ;  9  Jur.,  N.  8.  677  ;  8  L.  T.  212  ; 
11  W,  R.  637. 

If  a  subsequent  testamentary  paper  is  only 
partly  inconsistent  with  one  of  an  earlier  date, 
the  last  mentioned  instrument  is  only  reToked 
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as  to  those  parts  where  it  is  inoonsistent,  and 
both  of  the  papers  are  entitled  to  probate. 
Lemage  v.  Ooodhan,  1  L.  R.,  P.  57  ;  36  L.  J.,  P. 
28 ;  12  Jur.,  N.  S.  32  ;  13  L.  T.  608. 

Where  there  are  two  testamentary  papers,  each 
professing  in  form  to  be  the  last  of  the  deceased, 
the  conrt,  in  determining  whether  one  is  or  both 
are  entitled  to  probate,  must  be  guided  by  the 
consideration,  not  whether  the  testator  intended 
them  both  together  to  form  his  will,  bat  what 
dispositions  of  his  property  he  designed  to  revoke 
or  to  retain.    lb, 

A.,  by  will,  made  in  1863,  gave  all  his  real  and 
personal  estate  to  B.  and  appointed  B.  sole  exe- 
cutor, and  by  a  subsequent  will,  which  contained 
no  clause  of  revocation,  he  gave  two  houses  to  C, 
and  appointed  C.  sole  executor  :— Held,  that  the 
latter  will  was  not  inconsistent  with  the  earlier, 
and  therefore  did  not  revoke  it,  and  that  B.  and 
C.  were  entitled  to  probate  of  both  instruments. 
Oeaves  v.  Pricey  32  L.  J.,  P.  113  ;  11  W.  R.  809. 

Onm  Probandi.]— A  testator  executed  a 

will  in  1826,  which  was  found  uncancelled  at  his 
death,  which  event  took  place  in  1853.  In  1852, 
he  executed  another  testamentary  paper,  the 
contents  of  which  were  wholly  unknown,  except 
the  circumstance  of  the  paper  commencing  with 
the  words,  "  This  is  the  last  will  and  testament." 
This  latter  instrument  was  not  forthcoming  at 
his  death,  but  there  was  no  evidence  of  its 
destruction.  The  prerogative  court  held  that  the 
instrument,  executed  in  1862,  was  not  to  be 
considered  as  a  codicil,  but  as  a  substantive 
will,  which  operated  as  a  revocation  of  the  prior 
will  of  1825,  and  that  under?  Will  4  &  1  Vict,  c, 
26,  s.  22,  the  deceased  must  be  considered  to 
have  died  intestate,  as  the  former  will  was  not 
revived  by  the  destruction  of  the  latter  : — Held, 
first,  that  the  onus  probandi  lies  upon  the  party 
setting  up  the  subsequent  instrument  as  a  revo- 
cation of  the  former  will.  Cutto  v.  CHlhertj  9 
Moore,  P.  C.  C.  131. 

Held,  secondly,  that  to  establish  a  revocation  of 
a  former  will  relating  to  personalty,  by  a  subse- 
quent testamentary  paper  not  forthcoming,  by 
parol  evidence  of  execution  only,  in  the  ab^nce 
of  any  draft  or  instructions  for  such  instrument, 
finch  evidence  must  be  strong  and  conclusive  as  to 
its  contents.    Ih. 

Held,  thirdly,  that  the  mere  fact  of  such  an  in- 
strument, commencing  with  the  words,  "  This  is 
my  last  will  and  testament,"  does  not  render  it 
a  revocatory  instrument,  as  those  words  do  not 
necessarily  import  that  such  instrument  con- 
tained a  different  disposition  of  the  property,  and 
that  to  make  it  operate  as  a  revocation  of  a  for- 
mer will,  it  must  be  proved  that  the  contents  of 
the  latter  instrument  were  different  from  the  for- 
mer.   Ih. 

When  the  revocation  of  an  existing  will  is 
sought  to  be  established  by  the  proof  of  the  exe- 
cution of  a  subsequent  wHl  not  lorthcoming,  the 
evidence  should  be  clear  and  conclusive,  not  only 
.as  to  the  execution  of  such  subsequent  will,  but 
Also  as  to  its  contents.  Berthon  v.  Berthon^  18 
X..  T.  301  ;  16  W.  R.  673. 

Ineoniistent  Clauses  in  same  Will — EfBMt  of.] 
— A  testator  devised  different  estates,  consisting 
of  houses  and  land,  to  different  devisees,  some  of 
-whom  were  of  his  own  name,  to  some  in  fee,  and 
-to  others  for  life  only ;  and,  b^  a  residuary 
olause,  devised  all  the  rest,  residue,  and    re- 


mainder of  his  messuages,  lands,  &c.,  not  therein- 
before disposed  of,  to  his  wife,  her  heirs,  execu- 
tors, administrators  and  assigns,  for  ever.  The 
following  clauses  were  added  by  the  testator, 
immediately  before  executing  the  will :  "  I  do 
further  give  to  my  wife  the  house  wherein  I  now 
live,  also  the  cottage,  and  all  the  buildings, 
cattle,  and  everything  belonging  to  me  in  and 
about  this  house.'*  '*  I  also  entail  my  land  to 
the  Spencers*  male  heir,  so  long  as  one  shall 
remain."  The  testator*s  own  name  was  Spencer : 
— Held,  that  the  devise  to  the  wife  of  the  resi- 
due was  not  affected  by  the  subsequent  specific 
devise,  or  the  devise  to  the  Spencers*  male  heir ; 
that  the  devise  of  the.  residue,  and  the  specific 
devise  to  the  wife,  were  not  inoonsistent,  and 
might  both  stand  together  ;  and  that  the  clause 
as  to  the  entail  was  either  unintelligible  or  inap- 
plicable to  the  property  devised  to  the  wife. 
Doe  d.  Spencer  v.  Pedley,  1  M.  &  W.  662. 

A  testator  seised  of  freehold  and  copyhold  pro- 
perty, made  his  will,  ordering,  first,  that  his 
debts  should  be  paid,  and  then  devising  to  his 
wife  for  her  life  his  house,  croft,  and  garden, 
part  of  the  freehold,  with  remainder  over.  The 
will  then  proceeded :  "  Also  I  give  unto  my 
wife,  her  heirs  and  assigns,  for  ever,  all  my 
real  and  personal  estate  whatsoever  and  where- 
soever unto  me  belonging,  both  freehold  and 
copyhold,  and  now  surrendered  to  uses  of  my 
will,  and  to  have  the  same  at  my  decease  ;  but 
if  my  personal  estate  should  not  be  sufficient  to 
discharge  my  debts,  then  I  charge  my  copyhold 
estate  with  the  payment  of  the  same.  *  And  he 
appointed  his  wife  and  others  executors  : — Held, 
that  the  latter  clause  of  the  will  did  not  revoke 
the  former,  but  gave  the  wife,  in  addition  to  her 
life  estate  in  the  freehold  house,  croft  and  gar- 
den, an  estate  in  fee  in  the  copyhold  and  the 
other  freehold  property,  leaving  untouched  the 
remainder  created  by  the  first  clause.  Moe  d. 
Snape  v.  yievUl,  11  Q.  B.  466. 

Bevooation  of  prior  Will  obtained  by  Frand— 
Sflbot  on  later  Will.] — A  later  will  is  not  neces- 
sarily invalid,  upon  the  ground,  per  se,  that  the 
revocation  of  a  former  will  had  been  procured 
by  fraud.  Lon^ord  ^Earl)  v.  Purdon^  1  Ir.  Ch. 
D.  76. 

0.  By  Destmctlon  or  Mutilation. 

By  Tearing.] — In  1879,  after  the  decease  of  W., 
who  had  made  his  will  in  1863,  there  was  found 
among  his  papers  a  portion  of  it  torn  off,  and 
containing  (besides  the  date  as  of  1863  and  the 
signature  duty  attested)  only  the  words,  *'  and 
appointed  the  said  William  Domville  Handcock 
to  be  executor  of  this  my  will ;  **  and  at  the  foot, 
in  the  handwriting  of  the  deceased,  **  as  some 
circumstances  have  changed  : " — Held,  that  W. 
must  be  taken  to  have  revoked  his  will,  and 
accordingly,  that  the  mutilated  document  could 
not  be  admitted  to  probate.  WhitCy  In  goods  of, 
3  L.  R.,  Ir.  413. 

If  a  testator  tears  off  that  which  he  has  made 
a  substantial,  though  by  law  it  is  not  an  essential, 
portion  of  his  will,  such  tearing  is  a  sufficient 
tearing  within  7  Will.  4  &  1  Vict.  c.  26,  s.  20. 
WUliams  v.  Tyley,  Johns.  530  ;  6  Jur.,  N.  S.  36. 

A  paper  writing,  inclosed  in  a  half  sheet  of 
foolsoip  paper,  and  indorsed  in  the  handwriting  of 
the  deceased,  "  Will  of  Major  J.  S.,"  was  found 
with  other  papers  in  a  locked  drawer.  It  had  been 
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cat  in  two  pieces  immediately  above  the  signa- 
taies  of  the  deceased  and  the  attesting  witnesses, 
but  both  pieces  were  preseired : — Held,  that  the 
court  could  not  grant  probate  of  such  a  docu- 
ment.   Simpson,  In  goods  of,  5  Jur.,  N.  S.  1366. 

A.  having  an  intention  to  make  a  new  will,  and 
thereby  to  revoke  a  legacy  contained  in  his  then 
existing  will,  requested  this  last  to  be  brought  to 
him.  As  soon  as  he  had  it  in  his  hand,  he  tore  it 
as  it  was  doubled,  from  the  edges,  very  nearly 
through,  so  that  only  a  small  portion  of  each 
sheet,  where  it  was  doubled,  held  the  two  parts 
together.  He  stopped,  however,  on  being  re- 
minded that  a  party  whom  he  wished  to  benefit 
would  lose  everytMng  if  he  destroyed  that  will 
and  did  not  make  another,  and  dropped  the  paper 
on  the  floor.  With  his  knowledge  it  was  ti^en 
from  thence,  and  carried  up  stairs.  He  frequently 
expressed  an  intention  to  make  a  new  will,  but 
did  not  do  so  : — Held,  that  it  was  not  necessary, 
to  constitute  a  revocation  by  tearing,  that  the 
testator  should  rend  the  will  into  more  pieces 
than  it  originally  consisted  of,  but  in  order  to 
make  the  act  effectual  he  must  have  intended 
that  which  he  actually  did  of  itself  to  have  the 
effect  of  revocation,  without  more.  Mms  v.  Elms, 
1  S.  &  T.  156  ;  27  L.  J.,  P.  96  ;  4  Jnr.,  N.  8.  765. 

A  testatrix  executed  a  will  which  revoked  an 
earlier  will.  Two  years  subsequently,  while  alone 
in  her  bed-room,  she  destroyed  such  will,  and 
immediately  afterwards  told  her  daughter  that 
she  had  done  so  with  the  intention  that  the 
earlier  will  might  take  ^ect : — Held,  IMt  the 
destruction  of  the  instrument  under  the  circum- 
stances amounted  to  an  absolute  revocation. 
Weston,  In  goods  of,  1  L.  R.,  P.  633  ;  38  L.  J., 
P.  63  ;  20  L.  T.  330. 

By  Cutting  out  Signature.]— H.  executed  a 
will  by  signing  her  name  at  the  foot  of  the  first 
five  sheets,  and  at  the  end.  The  testimonium 
clause  stated  that  she  had  done  so.  A  codicil 
was  also  executed,  which  was  written  at  the  foot, 
and  on  the  back  of  the  last  sheet  of  the  will. 
Subsequently  the  deceased  cut  off  her  signature 
at  the  bottom  of  the  five  sheets,  and  drew  a  pen 
through  the  name  at  the  end,  adding  the  words, 
«  Cancelled,  A.  D.  H.— 16th  September,  1857." 
There  was  evidence  that  she  intended  by  the  act 
done  to  revoke  her  will,  and  to  preserve  the 
codicil : — Held,  that  the  deceased  had  cut  off  a 
subetantialpart  of  the  will  and  had  torn  it  in  a 
manner  sufficient  to  satisfy  the  statute.  Harris, 
In  goods  of,  3  S.  &  T.  485  ;  33  L.  J.,  P.  181 ;  10 
Jur.,  N.  S.  684  ;  11  L.  T.  276. 

Mutilation.  1 — The  will  of  a  testatrix  was  found 
after  her  death  with  the  signature  and  attesta- 
tion clause  cut  off  and  folded  inside  the  will. 
There  was  no  other  evidence  of  intention : — Held, 
that  this  was  a  sufficient  evidence  of  an  animus 
revocandi.  Magnesi  or  Maynes  v.  HazUton,  44 
L.  T.  586  ;  45  J.  P.  816. 

G.  duly  executed  a  will  on  six  or  eight  de- 
tached sheets  of  paper.  At  the  time  of  execution 
he  subscribed  his  name  at  the  foot  of  each  sheet, 
in  the  presence  of  the  attesting  witnesses,  who 
thereupon  also  subscribed  in  his  presence  each 
sheet.  On  his  death,  two  of  the  middle  sheets  of 
the  will  were  found  among  his  papers,  and  there 
was  no  trace  of  the  remaining  sheets.  On  motion 
to  decree  letters  of  administration  with  these 
sheets  annexed  as  the  will  of  G. : — Held,  that  the 
signatures  at  the  end  of  the  will,  being  the  only 


ones  that  satisfied  the  7  WilL  4  &  1  Vict  c.  26, 
having  been  destroyed,  the  will  must  be  pre- 
sumed to  have  been  revoked.  Gullan,  or  Chillon^ 
In  goods  of,  1  S.  &  T.  23  ;  27  L.  J.,  P.  15  ;  4  Jar., 
N.  S.  196. 

Seven  days  before  his  death,  A.  caused  a  will 
to  be  prepared  for  him ;  it  was  left  in  the  custody 
of  his  mother.  The  day  before  his  deaUi  he  took 
possession  of  it  at  his  own  request  After  his 
death  it  was  found  in  his  bed,  with  the  signature 
and  attested  clause  torn  off  : — Held,  that  there 
was  a  presumptive  revocation  of  it.  Letrit,  In 
goods  of,  1  S.  &  T.  31  ;  27  L.  J.,  P.  31  ;  4  Jur.,K. 
S.  243. 

Partial  Caneollation  —  Proof  in  fite-cimils.]— 
Where  a  will,  on  the  face  of  it,  had  been  executed 
in  1868,  and  subscribed  by  two  legatees  named 
in  it  as  witnesses,  and  was  're-executed  in  1860, 
and  attested  by  different  witnesses,  and  after  the 
death  of  the  testatrix,  was  found,  with  the  first 
attestation  clause  and  the  names  of  the  witnesses 
to  it  cancelled  ;  but  there  was  no  evidence  to 
shew  the  date  of  the  cancellation  : — ^The  court 
refused  to  exclude  the  part  cancelled  from  pro- 
bate, and  directed  the  probate  to  go  in  fac- 
simile. Smith,  In  goods  of,  3  S.  &  T.  589  ;  S4 
L.  J.,  P.  19  ;  10  Jur.,  N.  S.  1243  ;  11  L.  T.  684. 

B.  executed  his  wUl  and  a  codicil  thereto  in  the 
presence  of  three  witnesses,  two  of  whom  sub- 
scribed their  names  as  such  to  both  instrumcuts. 
Immediately  afterwardSi  before  any  person  had 
left  the  room,  B.,  having  been  informed  that  one 
of  such  subscribed  witnesses  would  forfeit  her 
interest  under  the  will,  ordered  her  name  to  be 
struck  through,  and  the  third  witness  to  sign  the 
will  and  codicil,  which  was  done : — Held,  that 
the  court  could  not  allow  the  probate  to  issae 
with  the  omission  of  the  name  struck  through, 
but  might  permit  it  to  be  taken  in  fac-aimile. 
Raine,  In  goods  of,  34  L.  J.,  P.  125;  11  Jar., 
N.  S.  587. 

By  Tearing  off  Seal.] — ^A  person  having  made 
his  will,  executed  under  seal,  and  published  and 
attested  as  a  sealed  instrument,  afterwards,  for 
the  purpose  of  revoking  it,  tore  off  the  seal,  and 
with  it  part  of  a  word  : — Held,  that  the  act  of 
tearing  off  the  seal  was  sufficient,  and  that  the 
will  was  thereby  revoked.  Price  v.  Powell,  3  H* 
&  N.  341 ;  27  L.  J.,  Ex,  609. 

Cutting  off  Name  of  Second  Attesting  Witaen, 
but  Pieee  Preserved.]  —  Testator  cut  from  the 
will  the  portion  of  the  document  on  which  the 
name  and  address  of  the  second  attesting  witness 
were  written.  The  excised  part  was  also  muti- 
lated, but  the  name  and  address  of  the  witness 
remained  legible  upon  it,  and  it  was  found  i^th 
the  will  in  the  testator's  writing-desk.  Thwe 
court  being  satisfied  that  the  name  had  not  been 
removed  animo  revocandi,  decreed  probate  of 
th6  instrument.  Wfieeler,  In  goods  of  49  L.  J., 
P.  29  :  42  L.  T.  60  ;  28  W.  B.  476  ;  44  J.  P.  285. 

At  A.'s  death  his  will  and  codicil  were  found 
in  this  condition — ^the  names  of  the  attesting 
witnesses  and  the  attestation  clauses  were  torn 
away  from  the  last  sheet  of  the  will  and  the  foot 
of  the  codicil,  but  his  signature  remained  intact 
both  at  the  end  of  the  will  and  codicil,  and  at 
the  foot  of  each  sheet  of  the  wilL  Certain  lines 
and  parts  of  lines  in  the  will  were  also  strack 
through  with  blue  ink : — Held,  that  the  act  of 
tearing  was  sufficient  to  revoke  the  will,  "when 
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combined  with  the  presumption,  arising  from 
the  circmnstances,  that  it  was  strongly  against 
A/s  intention  that  this  will  should  stand. 
AhraJutm  v.  Joseph,  5  Jur.,  N.  S.  179. 

A  person,  besides  a  will,  left  a  second  testa- 
mentary paper,  to  which  his  signature  was  at- 
tached. The  place,  however,  in  which  the  names 
of  the  attesting  witnesses  should  haye  appeared 
was  scratched  over  with  a  pen  and  ink,  so  that 
no  letter  of  a  name  could  be  deciphered  : — ^Held, 
that  this  latter  paper  was  revoked.  Jamts,  In 
goods  of,  7  Jur.,  N.  8.  62. 


Karnes  of  Witnesses  SssentiaL]— Semble, 


that  the  names  of  the  attesting  witnesses  are  an 
essential  part  of  the  wiU,  and  that  their  re- 
moval from  the  will  animo  revocandi  will  render 
it  inoperative.     Wheeler,  In  goods  of,  supra. 

Striking  out  Words  of  Limitation.]^J.  £. 
made  a  will,  in  which  he  devised  his  house,  lands, 
and  tenements  to  his  mother,  ^*  Elizabeth  £.,  her 
heirs  and  assigns,  for  ever;"  he  afterwards 
struck  his  pen  through  the  woids,  **her  heirs  and 
assigns  for  ever  : " — Held,  that  this  was,  under 
the  6th  section  of  the  Statute  of  Frauds  (29  Car.  2, 
c.  3),  a  valid  revocation,  by  obliteration,  of  a 
clause  in  his  will;  the  mother  took  only  an 
estate  for  life.  Swinton  v.  Bailey,  4  App.  Cas. 
70 ;  48  L.  J.,  Ex.  67 ;  39  L.  T.  681  ;  27  W.  R. 
293. 

The  6th  section  of  the  statute  was  satisfied  by 
this  act  of  obliteration  of  &e  words  in  question, 
which  amounted  to  an  actual  revocation,  and 
not  a  mere  alteration.    Ih, 

The  word  "  clause  "  in  the  first  portion  of  the 
section  may  properly  be  read  "  part."    I  b. 

Per  Lord  Penzance : — **  Devise  "  in  the  statute 
means  a  disposition  of  lands,  in  writing,  and 
when  the  statute  says  the  testator  may  revoke 
any  **  clause  thereof,"  it  means:  any  intelligible 
portion  of  the  devise,  whether  the  effect  is  to 
increase  the  beneficial  interest  of  the  taker  or 
the  reverse.    lb, 

Preiumption  as  to  Bate  of  XutilatioiL,  fte.] — 
The  same  principles  apply  to  mutilations  as  to 
alterations  and  interlineations,  so  that  if  no 
evidence  can  be  given  as  to  the  time  at  which 
they  were  made,  it  will  be  presumed  that  they 
were  made  after  the  execution  of  the  document 
in  which  they  appear,  and,  if  there  is  a  subse- 
quent testamentary  paper  to  that,  i^^r  the  exe- 
cution of  such  testamentary  paper.  Christmas 
V.  Wliinyates,  3  S.  &  T.  81  ;  32  L.  J.,  P.  73 ; 
9  Jur.,  N.  S.  283 ;  8  L.  T.  801 ;  11  W.  R.  371. 

Animus  reYOoandi.] — ^A  testator  being  led  to 
believe  by  a  friend  that  his  will  was  invalid,  tore 
it  and  told  his  wife  to  put  it  in  the  fire.  The 
fire  had  not  been  lighted,  but  the  wife  placed 
the  pieces  in  the  grate.  A  few  minutes  after- 
wards the  testator  bethought  himself  that  his 
friend  might  possibly  be  wrong,  and  he  took  the 
pieces  from  the  grate  and  preserved  them : — 
Held,  that  there  had  been  no  revocation,  the  act 
of  tearing  not  having  been  accompanied  by  the 
animus  revocandi ;  and  probate  was  granted  of 
the  will  as  contained  in  the  pieces.  Giles  v. 
Warren,  2  L.  R.,  P.  401 ;  41  L.  J.,  P.  59 ;  26 
L.  T.  780  ;  20  W.  R.  827. 

Where  a  will  of  which  the  testator  has  the  cus- 
tody is  found  mutilated  after  his  death,  the 


presumption  is,  that  the  mutilation  was  the  act 
of  the  testator,  done  animo  revocandi.  Dallovo, 
In  goods  of,  31  L.  J.,  P.  128. 

A  testator,  having  duly  executed  his  will,  sub- 
sequently, when  suffering  under  an  attack  of 
delirium  tremens,  tore  it  in  pieces.  The  pieces 
were  preserved,  and  on  his  recovery,  he  was  in- 
formed of  what  he  had  done,  and  he  answered 
he  must  have  been  mad  when  he  did  the  act,  and 
that  he  would  make  a  fresh  will,  which  intention 
he  did  not  carry  out : — Held,  that  the  will  was 
not  revoked.  Brunt  v.  Brunt,  3  L.  R.,  P.  37  ; 
28  L.  T.  368  ;  21  W.  R.  392. 

A  will  was  found,  the  signature  to  which  had 
been  cut  out,  but  gummed  on  to  its  former  place. 
The  will  had  been  in  the  custody  of  the  testator 
up  to  the  time  of  his  death.  Declarations  of  the 
testator  made  subsequently  to  the  date  of  the 
will  were  proved  of  an  intention  to  benefit  his 
wife  by  will.  No  other  will  was  forthcoming  : 
— Held,  that  the  presumption  that  the  testator 
had  cut  out  the  signature  animo  revocandi  was 
not  rebutted,  and  that  the  gumming  on  the 
signature  in  its  original  place  did  not  revive  the 
will.  Bell  V.  FothergUL  2  L.  R.,  P.  148;  23 
L.  T.  32*  ;  18  W.  R.  1040! 

On  the  death  of  a  party  a  will  was  found  in 
an  iron  chest,  in  which  he  kept  important  papers. 
It  had  been  written  on  the  first  side  of  seven 
sheets  of  brief-paper,  and  had  been  signed  by 
the  deceased  and  witnesses  on  each  sheet  and  at 
the  end.  The  first  seven  or  eight  lines  had  been 
cut  and  torn  off,  but  in  other  respects  the  wUl 
was  complete : — ^Held,  that  from  the  mere  cutting 
or  tearing  off  the  beginning  of  the  will  without 
other  circumstances,  it  could  not  be  inferred 
that  the  testator  intended  to  revoke  the  whole 
will,  and  that  it  must  be  admitted  to  probate  in 
its  incomplete  state.  WoodvMrd^  In  goods  of, 
2  L.  R.,  P.  206  ;  40  L.  J.,  P.  17;  24  L.  T.  40;  19 
W.  R.  448. 

By  Kistake.] — Where  a  testator  by  misin- 
formation as  to  the  effect  of  a  subsequent  deed, 
settling  his  property  in  his  lifetime,  had  been 
induced  to  revcH&e  his  will  by  cancellation,  the 
court  refused  to  grant  probate  of  a  copy  on  mo- 
tion, but  compelled  the  parties  to  propound  in 
solemn  form.    James,  In  goods  of,  19  L.  T.  610. 

Before  7  Will.  4  ft  1  Viet.  e.  86.]— A  sUght 
tearing  of  a  will,  and  throwing  it  on  the  fire, 
with  a  deliberate  intent  to  consume  it,  by  the 
testator,  though  it  fell  off  and  was  preserved  by 
a  bystander,  without  his  consent  or  knowledge, 
was  a  sufficient  revocation.  Bibb  d.  Mole  v. 
Thomus,  2  W.  Bl.  1043. 

The  mere  act  of  cancelling  a  will  was  no  revo- 
cation unless  done  animo  revocandi.  Burten- 
shaw  V.  Gilbert,  Cowp.  62 ;  Lofft,  465. 

A  testator,  having  quanelled  with  one  of  the 
devisees  named  in  his  will,  began  to  tear  it  in  a 
fit  of  passion,  with  the  intention  of  destroying  it, 
and  having  tore  it  into  four  pieces,  he  was  pre- 
vented from  proceeding  further,  partly  through 
the  efforts  of  a  bystander,  and  partly  by  the  en- 
treaties of  a  devisee:  he  afterwards  became 
calm  ;  and  having  put  by  the  several  pieces,  ex- 
pressed his  satisfaction  that  no  material  part  of  the 
writing  had  been  injured,  and  that  it  was  no 
worse : — Held,  that  it  was  properly  left  to  the 
jury  to  say  whether  he  had  completely  finished 
all  that  he  intended  to  do  for  the  purpose  of 
destroying  the  will  ;  and  the  jury  having  found 
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that  he  had  not,  the  court  refused  to  disturb  the 
verdict.  Doe  d.  Perkes  v.  Perkes,  3  B.  &  A.  489. 
To  cancel  a  will  by  burning,  some  part  of  the 
body  of  the  will  must  be  burnt.  A  mere  intent, 
though  the  will  was  thrown  on  the  fire,  was  not 
sufficient.  Doe  d.  Bend  v.  Hannt,  1  N.  &  P. 
405  J  6  A.  &  E.  209  ;  W.,  W.  &  D.  106. 

Eridenee.] — ^A  will,  which  had  remained  in 
the  custody  of  the  testator  since  the  time  of  its 
execution,  was  not  forthcoming  at  his  death.  A 
draft  was  proix)unded,  and  evidence  of  declara- 
tion was  admitted  to  shew  an  intention  to  adhere 
to  the  will.  On  the  other  side  evidence  was 
offered  to  shew  that  the  testator  did  not  intend 
to  leave  his  property  in  the  manner  in  which  it 
was  disposed  of  by  his  will,  and  that  he  had 
destroyed  it  by  burning  it : — Held,  that  such 
declarations  were  admissible,  not  as  evidence  of 
destruction,  but  of  intention  not  to  adhere  to  the 
will.  Keen  v.  Keen,  3  L.  R.,  P.  106  ;  42  L.  J., 
P.  61  ;  29  L.  T.  247. 

In  order  to  revoke  a  will  under  s.  20  of  the 
Wills  Act,  there  must  be  a  positive  act  of  destruc- 
tion, together  with  an  intention  to  revoke.  No 
symbolical  act  of  destruction  is  sufficient. 
Cheese  v.  Lovejoy,  IlarrU,  In  re,  post,  col.  922. 

The  words  of  s.  20,  "otherwise  destroying," 
must  be  construed  as  intending  some  mode  of 
destruction  ejusdem  generis  with  the  preceding 
words,  not  an  act  which  is  not  a  destroying  in 
the  primary  sense  of  the  word.    Ih, 

Striking  through  words  with  a  pen,  unless 
initialed  as  required  by  s.  21,  is  not  valid,  and 
the  will  stands  as  though  the  alterations  had 
not  been  made.    Ih, 


d.  By  Dnplioates. 

S.  executed  a  will  in  1776,  and  in  1778  he  exe- 
cuted a  copy  of  the  will,  and  a  codicil  in  dupli- 
cate on  the  same  day.  The  object  of  the  codicil 
was  to  provide  for  his  youngest  son,  who  was 
bom  in  1777.  In  1808,  S.  died,  leaving  four  sons 
him  surviving.  After  his  death  the  will  of  1776, 
with  the  duplicate  codicil  annexed,  was  foundjin 
his  portfolio,  and  the  will  executed  in  1778,  with 
the  duplicate  codicil  annexed,  in  a  box  in  the 
same  room.  The  will  and  codicil  in  the  port- 
folio contained  erasures  which  diverted  the 
limitation  of  certain  estates  from  the  younger 
sons  to  the  eldest  son.  The  altered  will  and 
codicil  were  proved  by  the  executrix,  and  acted 
upon  until  the  death  of  all  the  sons  of  S.,  except 
the  youngest  son,  who,  when  his  turn  to  inherit, 
according  to  the  unaltered  will,  arrived,  brought 
ejectment  against  the  successor  of  the  eldest  son 
of  S.  The  judge  asked  the  jury  whether  the 
two  wills,  with  the  duplicate  codicils  annexed  to 
each,  formed  the  last  will  of  S.,  and  whether  the 
erasures  in  the  will  and  codicil  in  the  portfolio 
were  intended  to  be  final  or  deliberative  only ; 
and  he  directed  the  jury,  that  if  their  opinion  on 
these  two  questions  was  in  the  affirmative,  then 
the  cancellation  of  one  part  was  the  cancellation 
of  the  other  part,  and  the  passage  uncancelled 
was  the  last  will  of  S. : — Held,  that  the  questions 
left  to  the  jury,  and  the  direction  in  point  of 
law,  were  correct.  Doe  d.  StHcklaTid  v.  Strick- 
land, 8  C.  B.  724  ;  19  L.  J.,  C.  P.  89. 

Where  there  are  duplicates  of  a  will,  one  in 
the  custody  of  the  testator  and  the  other  not, 
and  the  testator  cancels  that  which  is  in  his  cus- 


tody, it  is  an  effectual  cancelling  of  both.    Bur- 
tenshaw  v.  Gilbert,  Cowp.  52  ;  Lofft,  465. 

A  testatrix  executed  a  will  in  duplicate,  and 
retained  one  copy  herself,  but  placed  the  other 
in  independent  keeping.  Subsequently  she  re- 
voked the  copy  in  her  own  possession,  tearing  ofi 
the  signature.  The  court  declined  to  grant  pro- 
bate on  motion  of  the  unmutilated  paper  which 
had  remained  out  of  her  possession.  Slade,  In 
goods  of,  20  L.  T.  330. 

e.  Dependent  Bel»tive  Bevooation. 

Oenerally.l — In  order  to  establish  a  case  of 
dependent  relative  revocation,  it  must  be  shewn 
by  the  evidence  of  disinterested  witnesses  that 
the  act  of  destruction  of  a  will  was  referable 
wholly  and  solely  to  an  intention  to  set  up  some 
other  testamentary  paper.  Eckersley  v.  PUUt, 
1  L.  R.,  P.  281 ;  36  L.  J.,  P.  7  ;  15  L.  T.  327  ;  15 
W.  R.  232. 

A  will  destroyed  by  the  testator,  on  the  sop- 
position  that  he  had  substituted  another  for  it, 
will  be  valid,  and  probate  of  a  copy  of  it  will  be 
granted,  if  the  latter  will  is  not  duly  executed. 
Scott  V.  Scott,  5  Jut.,  N.  S.  298. 

A  testatrix  duly  executed  a  will  in  1855,  and 
in  1862  she  signed  another  will,  being  a  copy  of 
the  former  one,  with  the  exception  of  bequests 
to  a  niece,  but  which  was  not  duly  attested.  In 
1864  she  cut  out  the  names  of  the  attesting  wit- 
nesses to  the  earlier  will,  in  the  presence  of  a 
fellow-servant  Both  documents  were  retained 
in  her  possession  .until  her  death  : — Held,  that 
the  doctrine  of  dependent  relative  revocation 
applied,  and  that  the  will  of  1855  was  entitled 
to  probate.  Middleton,  In  goods  of,%  S.  &  T. 
583  ;  34  L.  J.,  P.  16 ;  10  Jur.,  N.  S.  1109  ;  11 
L.  T.  684. 

The  court  will  not  apply  the  doctrine  of  de- 
pendent relative  revocation  to  a  case  where  the 
testator  has  destroyed  a  will  through  a  mistaken 
notion  of  the  legal  effect  of  its  destruction,  if  it 
is  satisfied  that  he  intended  entirely  to  revoke 
that  will.    Dickinson  v.  Swatmnn,  4  S.  &  T.  205. 

A  testator  executed  a  will  bequeathing  a  num- 
ber of  legacies,  the  amounts  of  which  were  stated 
in  words,  and  afterwards  erased  some  of  those 
words  and  inserted  others,  the  alterations  being 
unattested  ;  and  he  also  cut  out  a  portion  of  the 
will : — Held,  first,  that  the  doctrine  of  depen- 
dent relative  revocation  applying,  the  substituted 
words  should  be  struck  out,  and  the  original 
amounts  stand  part  of  the  will.  Ndson,  Zn 
goods  of,  6  Ir.  B.,  £q.  569. 

Held,  secondly,  that  where  no  words  were 
substituted,  the  original  words,  where  apparent, 
but  not  otherwise,  should  be  admitted  to  pro- 
bate,   lb. 

Held,  thirdly,  that  the  part  cut  out  should  be 
rejected.    lb. 

A  testatrix,  having  her  will  in  her  hand,  dic- 
tated the  alterations  she  desired  to  be  made  in 
the  first  part  of  it  to  a  friend,  who  wrote  them 
down.  Feeling  unwell,  she  desired  her  friend  to 
stop  there,  and  then  tore  off  and  burnt  so  mndi 
of  her  will  as  had  been  covered  by  the  memo- 
randum written  at  her  dictation.  This  memo- 
randum, together  with  the  rest  of  the  will,  which. 
contained  the  residuary  clause  and  the  signatiunes 
of  the  testatrix  and  witnesses  and  the  attestation 
clause  intact,  was  placed  in  a  desk  by  her  and 
locked  up,  and  she  believed  when  she  (&d  so  that 
these  papers  constituted  a  new  will,  and 
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not  merely  instractions  for  Bach  a  will : — Held, 
that  it  was  a  case  of  dependent  relatiye  reyoca- 
tion,  a  revocation  dependent  upon  the  papers 
locked  up  constituting  a  new  wllli  and  probate 
was  granted  of  the  original  will  as  contconed  in 
the  portion  which  remained  and  the  draft  of  the 
part  which  was  destroyed.  Dancer  v.  Crabh^  3 
L.  R.,  P.  98  ;  42  L.  J.,  P.  53  ;  28  L.  T.  914. 

The  court  will  not  apply  the  principle  of 
dependent  relative  revocation  except  there  is 
proof  of  the  actual  destruction  of  the  mstrument. 
Homerioih  v.  Hexjoett,  25  L.  T.  864. 

A.,  having  a  will  and  a  codicil,  cut  off  the 
last  page  of  the  will,  on  which  were  the  names 
of  A.  and  the  witnesses,  and  desired  B.  to  bum 
the  pi^  so  cut  off.  A.  then  made  some  altera- 
tions in  the  remaining  pages  of  the  will ;  de- 
sired 6.  to  write  out  a  new  will,  and  send  for 
A.'s  solicitor.  B.  wrote  the  new  will,  but  did 
not  bum  the  part  cut  off,  as  A.  knew.  A.  died 
before  ezecutmg  the  new  will : — Held,  that  the 
former  will  was  entitled  to  probate,  there  being 
no  intention  to  revoke,  except  in  connexion 
with  the  completion  of  a  new  will.  CheJtaynej 
In  goods  o/,  Deane  Ecc.  Rep.  177 ;  2  Jur.,  N.  S.  454. 

Where  Condition  UnftLUUled.]— A  testator 
executed  a  will  in  1864,  revoking  all  former  wills. 
In  1865  he  destroyed  this  will,  with  an  intention, 
expressed  at  the  time,  that  he  wished  to  substitute 
for  it  a  will  of  1862,  which  he  held  in  his  hand  : 
— Held,  that  the  act  of  destruction  by  the  testator 
was  referable  solely  to  his  intention  to  validate 
the  will  of  1862,  and  that  act  being  conditional, 
and  the  condition  being  unfulfilled,  there  was  no 
revocation.  Powell  ▼.  Powell^  1  L.  R.,  P.  209  ; 
35  L.  J.,  P.  100 ;  14  L.  T.  800. 

Eyideneo.] — ^The  principle  of  dependent  rela- 
tive revocation  applies  to  the  case  where  a 
testator  has  so  entirely  erased  the  name  of  a 
legatee  that  it  is  no  longer  apparent,  and  has 
substituted  another  name  for  it.  The  court  will 
receive  evidence  to  shew  what  the  original  name 
was,  and  restore  it  to  tiie  probate  if  satisfied  that 
the  testator  only  revoked  the  first  bequest  on  the 
supposition  that  he  had  effectually  substituted  a 
new  legatee.  McOabCy  In  goods  of^  3  L.  R.,  P. 
94  ;  42  L.  J.,  P.  79  ;  29  L.  1?.  249. 

f.  In  other  Oaeee. 

By  Pnrel&ase.] — W.,  in  1824,  became  mortgagee 
in  fee  of  Blackacre.  The  form  of  the  conveyance 
was  to  him  on  trust  to  sell,  and  out  of  the  pro- 
ceeds to  retain  the  debt,  and  pay  the  surplus, 
if  any,  to  the  mortgagor.  In  February,  1826,  he 
made  his  will,  whereby  he  devised  all  his  real 
estate  (except  mortgage  and  trust  estates)  and  all 
his  personal  estate  to  trustees,  upon  trust  for  T. 
and  H.  He  also  devised  to  the  same  trustees  all 
his  mortgage  estates  upon  trust,  on  payment  of 
the  moneys  due,  to  convey  the  same  to  the  person 
who  should  be  entitled  to  the  equity  of  redemp- 
tion, and  directed  the  moneys  to  form  part  of 
his  personal  estate.  In  March,  1826,  the  mort- 
gagor of  Blackacre  became  bankrupt,  and  in 
June,  1826,  W.  contracted  with  the  assignees  in 
bankruptcy  for  the  purchase  of  the  equity  of 
redemption.  The  purchase-money  was  paid  by 
>y.,  but  no  conveyance  from  the  assignees  was 
ever  executed.  In  October,  1826,  W.  died, 
leaving  Y.  and  C.  his  co-heirs.  C.  by  deed 
renounced  to  the  trustees  of  the  will  all  claim 
ninder  the  contract  of  June,  1826.    The  trustees 


under  the  will  entered  into  receipt  of  the  rents 
of  Blackacre,  and  administered  the  same  as  part 
of  the  testator's  estate  until  1869.  Y.  then 
claimed  the  right  to  a  conveyance  of  one  moiety 
of  Blackacre  as  co-heir  of  W. : — ^Held,  that  the 
purchase  of  the  equity  of  redemption  by  the 
testator  revoked  the  devise  by  his  will,  not  only 
of  the  beneficial  interest,  but  of  the  legal  estate 
in  the  mortgaged  property  ;  that  no  dry  legal 
estate  in  Blacksicre  was  remaining  in  the  trus- 
tees of  the  will  at  the  testator's  death  ;  that  the 
mortgage  estate  had  by  the  contract  ceased  to 
be  a  mortgage,  and  had  become  a  new  absolute 
interest ;  and  that  Blackacre  was  undisposed  of 
by  the  will.  Yardlcy  v.  Holland^  20  L.  R.,  Bq. 
428  ;  33  L.  T.  301. 

Held,  also,  that  the  claim  of  Y.,  as  co-heir, 
against  the  trustees  had  become  barred  by  the 
Statute  of  Limitations.    Ih, 

By  Abandonment] — A  will  is  not  revoked  by 
mere  abandonment;  in  order  to  operate  as  a 
revocation,  there  must  be  some  unequivocal  act 
of  cancellation  or  obliteration  by  the  testator 
himself,  or  by  some  person  in  his  presence  and 
by  his  direction.  Andrew  v.  Motley^  12  C.  B., 
N.  S.  614  ;  32  L.  J.,  C.  P.  128. 

A  testator  drew  his  pen  through  the  lines  of 
various  parts  of  his  will,  wrote  on  the  back  of 
it  "  This  is  revoked,"  and  threw  it  among  a  heap 
of  waste  papers  in  his  sitting-room.  A  servant 
took  it  up  and  put  it  on  a  table  in  the  kitchen. 
It  remained  lying  about  in  the  kitchen  till  the 
testator's  death  seven  or  eight  years  afterwards, 
and  was  then  found  uninjured  : — Held,  that  the 
will  was  not  revoked,  the  words  "  or  otherwise 
destroyed "  in  7  Will.  4  &  1  Vict.  c.  26  (WUls 
Act,  1837),  s.  20,  not  being  satisfied,  as,  whatever 
the  testator  intended,  the  will  had  not  been 
actually  injured.  Cheese  v.  Lovejoy^  Harris , 
In  re,  2  P.  D.  251 ;  46  L.  J.,  P.  66  ;  37  L.  T.  294 ; 
25  W.  R.  853— C.  A. 

By  Aet  showing  Intention  to  Bevoke.] — ^At 

common  law,  a  will  might  be  revoked  by  any 
act  of  the  t^tator  which  shewedi  his  intention, 
without  the  use  of  any  words  whatever.  Doe  d. 
Reed  v.  HarrU,  2  N.  &  P.  616  ;  8  A.  &  B.  1  ; 
W.,  W.  &  D.  684. 

A  testator  duly  executed  his  will  by  signing 
his  name  at  the  foot  of  each  sheet,  and  at  the 
end  of  the  will.  On  his  death  it  was  found  that 
he  had  written  "  Cancelled — ^Wm.  B."  across 
each  signature,  and  at  the  end  of  a  memorandum 
of  a  date  subsequent  to  the  date  of  the  will, 
which,  after  declaring  the  will  revoked,  con- 
cluded— ^"  I  intend  to  make  another  will,  where- 
upon I  shall  destroy  this."  This  memorandum 
was  signed  by  him,  but  not  in  the  presence  of 
witnesses.  No  other  will  could  be  found : — Held, 
that  he  had  done  no  sufficient  act  in  law  to  re- 
voke his  will.  DretostcTj  In  goods  of,  29  L.  J.,  P. 
69  ;  6  Jur.,  N.  8.  56. 

—  Parol  Evidence  of  Intention  of  Testator.] 
— If  upon  the  face  of  a  testamentary  document 
and  the  facts  known  to  the  testatrix  at  the  time 
of  its  execution,  it  is  doubtiul  whether  the  testa- 
trix intended  altogether  to  revoke  a  former  will, 
the  court  will  admit  parol  evidence  to  ascertain 
the  intention.  Jcnner  v.  F/inch,  5  P.  D.  106 ; 
49  L.  J.,  P.  25 ;  42  L.  T.  327  ;  28  W.  R.  520. 

Of  Will  Exercif  ing  Power  of  Appointment.]— 
A  widow,  under  the  powers  given  her  by  her  mar- 
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riage  eettlement,  executed  a  will  in  favour  of  B., 
vriUiont  having  executed  any  fresh  settlement  of 
the  property  included  in  her  first  marriage  set- 
tlement : — Held,  that  she  had  a  right  to  revoke 
the  will  so  made  by  any  of  the  methods  pre- 
scribed by  the  Wills  Act.  Hawkesley  v.  Bar' 
row,  1  L.  R.,  P.  147  ;  38  L.  J.,  P.  67  ;  14  L.  T. 
672  ;  14  W.  R.  822. 

VI.    REVIVAL  AND  BBPUBLICATION. 

By  CodioiL] — ^A  codicil  may,  by  referring  in 
adequate  terms  to  a  revoked  will,  revive  that 
will,  if  it  is  in  existence,  but  the  codicil  must 
**  shew  an  intention  to  revive  the  same."  Steele, 
In  good*  of,  1  L.  R.,  P.  675. 

In  order  to  satiajy  those  words  the  intention 
must  appear  on  the  face  of  the  codicil,  either  by 
express  words  referring  to  a  will  as  revoked  and 
importing  an  intention  to  revive  the  same,  or  by 
a  disposition  of  the  testator's  property  incon- 
sistent with  any  other  intention,  or  by  some 
other  expression  conveying  to  the  mind  of  the 
court  with  reasonable  certainty  the  existence  of 
the  intention.    Ih, 

Since  the  passing  of  7  WUL  4  &  1  Vict.  c. 
26,  a  will  cannot  l:^  revived  by  mere  implica- 
tion.   Ih, 

References  in  codicils  to  revoked  wills  by  their 
dates  are  insufficient  to  revive  them,  there  being 
no  evidence  on  the  faces  of  such  codicils  of  an 
intention  to  revive  the  wills  so  referred  to.    Ih. 

By  7  Will.  4  &  1  Vict  c.  26,  s.  22,  in  order 
that  a  codicil  should  revive  a  will  which  in  any 
manner  has  been  revoked,  it  must  shew  an  inten- 
tion to  revive  the  same  : — ^Held,  that  such  inten- 
tion will  not  be  shewn  by  a  mere  reference  to 
such  will  by  date,  but  the  codicil  must  contain 
express  words  referring  to  a  vdll  as  revoked,  and 
importing  an  intention  to  revive  the  same  or  a 
disposition  of  the  testator's  property  inconsistent 
with  any  other  intention,  or  some  other  expres- 
sion conveying  to  the  mind  of  the  court  with 
reasonable  ceilainty  the  existence  of  the  inten- 
tion in  question.  May,  In  goods  of,  37  L"  J.,  P. 
68  ;  19  L.  T.  91 ;  17  W.  R.  15. 

A  codicil  referring  by  date  only  to  a  revoked 
will  does  not  revive  the  will.  Ince,  In  goods  of, 
2  P.  D.  Ill  ;  46  L.  J.,  P.  30  ;  36  L.  T.  519  ;  25 
W.  R  396. 

A'  testatrix  made  a  will  on  the  26th  of 
January,  1876,  and  added  a  codicil  thereto  on 
the  21st  of  February  following.  On  the  18th  of 
January,  1877,  she  executed  a  new  will,  by 
which  she  revoked  all  previous  wills,  and  on  the 
same  day  executed  also  a  codicil  to  the  wilL 
The  documents  were  prepared  in  a  hurry,  and 
an  erroneous  reference  to  the  will  was  given  in 
the  codicil,  which  purported  to  be  a  codicil  to 
"  her  last  will,  dated  the  26th  of  January,  1876." 
The  court  being  satisfied  that  she  had  no  in- 
tention of  reviving  the  will  of  January,  1876, 
and  that  the  reference  to  it  was  a  mistake,  decreed 
probate  of  the  will  and  codicil  of  February,  1877. 
Ih. 

The  testator  made  a  will  on  the  13th  of  March, 
1876,  and  a  second  will  on  the  29th  of  AprU, 
1876,  by  which  he  revoked  the  former  will,  and 
made  some  changes  in  the  disposition  of  his  pro- 
perty, and  a  codicil,  dated  the  9th  of  June,  1880, 
commencing  thus,  "  I  make  and  publish  this 
codicil  to  my  will,  dated  13th  March,  1876.  I 
cancel  the  gift  of  400Z.,  willed  to  my  son,  W.  J., 
having  paid  him  that  amount  since  I  made  said/ 


will : " — Held,  that  the  codicil  revived  the  first 
will,  and  that  the  three  documents  should  be 
admitted  to  probate.  Edge^  In  goods  of,  9  L.  B., 
Ir.  516. 

A  testator  executed  a  will  in  1866,  and  a 
codicil  to  it  in  May,  1871.  In  November,  1871, 
he  executed  a  will  which  revoked  all  previous 
testamentaiy  pi^>erB.  In  1872  he  executed  a 
paper  which  was  headed,  *'  This  is  a  codicil  to 
the  vrill  of  R.,  dated  May,  1866."  It  conduded 
with  the  appointment  of  the  son  as  executor  of 
the  will  and  codicil,  and  the  attestation  clause 
commenced,  ^'Ckxlicil  to  the  will  of  R.,  dated 
May,  1866,  in  presence  of,  &c. : " — Held,  that 
the  only  intention  to  be  gathered  from  the 
words  of  the  codicil  was  that  the  testator  in- 
tended to  revive  the  will  of  1866,  but  not  the 
codicil  of  May,  1871.  Reynolds,  In  goods  of^ 
3  L.  R.,  P.  35  ;  42  L.  J.,  P.  20 ;  28  L.  T.  144  ;  21 
W.  R.  512. 

A  testator  made  his  will  in  1871.  He  married 
in  1872,  and  on  the  day  of  the  marriage,  but 
after  the  ceremony,  he  executed  a  oodicU  by 
which  he  made  provision  for  his  wife  and  re- 
vived his  will.  The  codicil  was  destroyed,  but 
the  court,  being  satisfied  Uiat  he  had  no  inten- 
tion of  thereby  revoking  his  will,  decreed  pro- 
bate of  both  papers.  JavMs  v.  Skrimpton,  1  P.  D. 
431 ;  45  L.  J.,  P.  86 ;  85  L.  T.  428 ;  24  W.  R. 
740. 

T.  made  a  will  giving  a  life  interest  in  his  pro- 
perty to  his  wife,  Sarah.  She  died,  and  he  sub- 
sequently married  B.  On  the  day  before  his 
death  he  told  an  attendant  that  he  wished  the 
name  of  Martha  (his  present  wife)  to  be  substi- 
tuted for  it,  and  requested  her  to  write  a  memo- 
randum on  his  will  to  carry  out  his  wishes.  The 
attendant  thereupon  wrote  a  memorandum  upon 
the  will,  which  was  duly  executed.  The  memo- 
randum did  not,  in  direct  terms,  refer  to  the 
wiU : — Held,  that  the  memorandum  operated  as 
a  codicil  to  the  will  so  as  to  revive  the  will. 
Terrible,  In  goods  of,  1  S.  &  T.  140. 

L.  left  two  wills,  each  of  which  disposed  of 
his  whole  property ;  he  also  executed  a  codicil, 
which  referred  to  the  earlier  will  by  its  date  and 
by  its  contents,  and  confirmed  it.  Li  the  instmo- 
tions  for  the  codicil  he  merely  expressed  a  wish 
to  make  a  certain  bequest,  and  in  no  way  made 
mention  of  any  will.  The  codicil  was  prepared 
by  the  attorney  who  had  drawn  the  fiist  will, 
and  who  at  the  time  was  entirely  ignorant  that 
any  subsequent  will  had  been  executed.  The 
codicil  was  not  read  over  to  the  testator  before 
he  signed  it : — Held,  that  the  codicil  revived  the 
first  executed  vrill.  Zetois,  In  goods  of,  7  Jnr., 
N.  S.  220. 

A  codicil,  which  refers  to  a  will  of  a  particular 
date  and  does  not  refer  to  a  subsequent  codicU, 
does  not  operate  as  a  republication  of  that  sub- 
sequent codicil.  Burton  v.  Newhery,  1  Ch.  D. 
234  ;  45  L.  J.,  Gh.  202  ;  34  L.  T.  15  ;  24  W.  R.388. 

When  Ckniditional^] — ^A  codicil  condi- 
tioned to  take  effect  only  upon  an  event  which 
does  not  happen  republishes  a  will,  and  is  on 
that  gpx>und  entitled  to  probate.  I)a  Silra,  In 
goods  of,  2  B.  &  T.  315  ;  80  L.  J.,  P.  171 ;  5  L.  T. 
140. 

Intention  to  BoTive.]— The  physical  an- 
nexation (by  a  piece  of  tape;  of  a  duly-executed 
codicil  of  later  oate  to  testamentary  papers  duly 
executed,  but  not  revoked,  is  no  ground  fcur 
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inferring  the  intention  to  revive,  required  by  the 
statute.  Marsh  v.  Marsh,  1  S.  &  T.  628 ;  30 
L.  J.,  P.  77 ;  6  Jur.,  N.  S.  880.  See  also  eases 
ante  J  cols.  922, 923. 

GodioU  making  invalid  Gift  in  ^11  valid.]— 
A  testatrix  gave  a  share  of  her  residuary  real 
and  personal  estate  to  B.,  and  one  of  the  attest- 
ing witnesses  to  the  will  was  B.'s  wife.  By  a 
codicil,  which  was  attested  by  other  witnesses, 
the  testatrix,  after  a  direction  to  her  executors 
to  allow  an  extended  time  for  payment  of  a  debt 
to  her  from  one  of  her  legatees,  confirmed  her 
will  in  other  respects  : — Held,  that  the  duly- 
attested  codicil  had  the  effect  of  republishing 
and  incorporating  the  will,  so  as  to  render  the 
gift  to  B.  valid,  notwithstanding  attestation  of 
the  will  by  his  wife.  Anderson  v.  Anderson,  13 
L.  R.,  Eq.  381 ;  41  L.  J.,  Oh.  247  ;  20  W.  R.  313. 

Ko  Bevival  of  Will  that  hai  Oeated  to  Exist.] 
— There  can  be  no  revival  of  a  will  which  has 
ceased  to  have  both  a  physical  and  legal 
existence.  Rogers  v.  Ooodenou^h,  2  S.  &  T. 
342  ;  31  L.  J.,  P.  49  ;  8  Jur.,  N.  S.  391 ;  5  L.  T. 
719. 

Subsequent  Will  reviving  prior.]— A  testator 
executed  a  will  and  afterwards  married.  He 
subsequently  executed  a  second  will,  and  by  it 
he  revived  and  brooght  into  force  again  the  first 
will,  in  the  event  of  there  being  no  child  of  the 
marriage  living  at  the  time  of  the  death  of  his 
wife.  The  same  executors  were  appointed  in 
both  wills.  The  testator  died,  leaving  surviving 
him  his  widow  and  one  child.  The  court  allowed 
the  first  will  to  be  included  in  the  probate  of  the 
second.  Bangham,  In  goods  of,  1  P.  D.  429  ;  45 
L.  J.,  P.  80  ;  24  W.  R.  712. 

By  Destmetion  of  Later  Will.  J — A.  made  a  will 
in  1826,  and  another  in  1851,  mconsistent  with 
the  former.  Before  his  death  he  burned  the 
second  will  animo  cancellandi,  accompanying 
the  act  with  declarations  which  shewed  that  he 
supposed  that  the  will  of  1826  had  thereby  been 
revived  : — Held,  first,  that  the  earlier  will  was 
not  revived,  as  though  made  before  7  WilL  4  &  1 
Vict.  c.  26,  it  could  only  be  revived  in  the  way 
pointed  out  by  that  statute,  and  not  by  declara- 
tions of  the  testator.  Dickinson  v.  Swatman,  30 
L.  J.,  P.  84  ;  6  Jur.,  N.  S.  831. 

Held,  secondly,  that  the  doctrine  of  dependent 
relative  revocation  did  not  apply  to  the  burning 
of  the  later  will,  but  that  it  was  absolutely  re- 
voked,   lb. 

By  Onmming-in  Signature  eat  out.]— A  will 
was  found,  the  signature  to  which  had  been  cut 
out,  but  gummed  on  to  its  former  place  : — Held, 
that  the  presumption  was  that  the  testator  had 
cut  oat  the  signature  animo  revocandi,  and  that 
the  gumming  on  the  signature  in  its  original 
place  did  not  revive  the  will.  Bell  v.  Fothergill, 
2  L.  B.,  P.  148  ;  23  L.  T.  323  ;  18  W.  R.  1040. 

Of  Will  of  Harried  Woman.]— The  object  of 
8.  34  of  the  Wills  Act  is  to  get  rid  of  republica- 
tion as  a  method  of  conferring  testamentary 
validity  even  as  regards  a  will  made  before  the 
date  of  the  act,  and  not  to  extend  its  operation 
to  wills  made  since  the  act  Therefore,  the  will 
of  a  married  woman,  made  in  1869,  with  the 
assent  of  her  husband,  was  held  not  to  be  revived 
by  republication  after  his  death,  and  that  what- 


ever support,  authority,  or  efficacy  the  will  might 
htive  derived  from  the  husband's  concurrence  was 
extinguished  by  his  deatlv  2^ohle  v.  Willook  or 
Phelps.  2  L.  R.,  P.  276  ;  40  L.  J.,  P.  60  ;  25  L.  T. 
66  ;  19  W.  R.  1115. 

Bepublication  before  7  WUl.  4  ft  1  l^ct.  c.  26.] 
— ^A  testatrix  gave  an  ultimate  remainder  in  fee 
of  all  her  lands  to  trustees,  in  trust  for  J.,  in  fee. 
By  a  codicil,  which  she  directed  to  form  part  of 
the  will,  she  devised  these  lands  (which  were 
acquired  subsequently  to  the  date  of  the  will), 
together  with  her  other  estates,  to  trustees  for 
J.  for  life,  and  after  J.'s  decease  for  his  child  or 
children,  living  at  the  time  of  her  decease,  in- 
stead of  the  devise  contained  in  the  will ;  but 
did  not  in  the  codicil  dispose  of  the  ultimate  re- 
mainder in  fee.  The  trustees  named  in  the  codicil 
were  not  the  same  as  those  in  the  will : — Held, 
that  the  codicil  operated  as  a  republication  of 
the  will,  and  was  not  a  revocation  of  it ;  that 
the  subsequently-acquired  land,  therefore,  passed 
both  by  the  wiU  and  codicil,  and  the  ultimate 
remainder  in  fee  was  in  J.  Doe  d.  Mureh  v. 
Marehant,  6  M.  &  G.  813  ;  7  Scott,  N.  B.  644  ;  13 
L.  J.,  C.  P.  59 ;  8  Jur.  21. 

A  testator,  in  February,  1837,  devised  all  his 
lands  in  B.  to  two  trustees,  to  the  use  of  T.  for 
life,  with  remainders  over ;  he  also  bequeathed  to 
the  same  trustees  and  Y.  sums  of  money  on  cer- 
tain trusts  and  appointed  them  executors  ;  and 
he  gave  to  the  three  legacies  of  100/.  each  for 
their  trouble  in  the  execution  of  his  will.  By  a 
codicil  dated  in  February,  1838  (after  the  7  Will.  4 
k.  1  Vict.  c.  26,  came  into  operation),  after  recit- 
ing the  devises  and  bequests  contained  in  his  will, 
and  that  he  had  since  determined  to  appoint  C. 
an  additional  trustee  for  the  purposes  in  nis  will 
mentioned,  he  gave  and  devised  all  his  messuages, 
lands,  dec,  described  in  and  devised  by  his  will, 
and  also  the  several  sums  of  money  therein  men- 
tioned, to  C,  his  heirs,  executors,  &c.,  upon  the 
trusts  in  the  will  mentioned,  and  nominated  him 
one  of  his  executors  ;  and  directed  and  declared, 
that  it  should  be  read  and  construed  in  the  same 
manner,  and  have  the  same  operation  and  effect, 
as  if  O.  had  been  named  a  trustee  and  an  executor 
with  the  other  trustees,  and  bequeathed  to  him  a 
legacy  of  lOOZ. ;  and  in  all  other  respects  the  tes- 
tator ratified  and  confirmed  his  will : — Held,  that 
the  will  was  republished  by  the  codicil,  and 
passed  real  estates  purchased  by  the  testator  after 
the  date  of  the  will  and  of  the  codicil  Doe  d. 
York  V.  Walker,  12  M.  &  W.  591 ;  13  L.  J.,  Ex. 
153. 

Where  a  testatrix  devised  all  her  estate  to  L.  E. 
for  life,  and  to  his  sons  and  daughters  succes- 
sively in  strict  tail,  and  L.  E.  and  his  only  son 
died  in  the  lifetime  of  the  testatrix  ;  but  he  left 
a  daughter,  E.  E.,  of  whose  birth  she  knew  no- 
thing ;  and  she  thereupon  nwde  a  codicil  in 
which  she  recited  her  former  will,  and  that  L.  E. 
had  died  without  leaving  any  issue,  and  then 
devised  over : — Held,  tlmt  as  this  codicil  was 
made  in  ignorance  of  the  existence  of  E.  E.,  it 
was  only  a  conditional  revocation.  Some  time 
after  making  the  codicil,  the  testatrix  was  made 
acquainted  with  the  existence  of  E.  E.,  but 
made  no  farther  testamentary  disposition : — 
Held,  that  this  did  not  set  up  the  codicil ;  for 
having  been  once  revoked,  it  could  only  be 
republished  according  to  the  Statute  of  Frauds. 
Doe  d.  EoaTis  v.  Ecans,  2  P.  &  D.  378  ;  10  A.  & 
E.  228a 
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A  testator  deyised  lands  to  his  wife  for  life, 
and,  after  certain  other  devises,  introdnoed  a  re- 
siduary clause  in  favour  of  his  wife  in  fee.  He 
afterwards  purchased  other  lands,  and  then  made 
a  oodidl,  whereby,  after  reciting  that  he  had 
made  a  will  disposing  of  all  he  was  then  pos- 
sessed of,  he  ratified  and  confirmed  the  will ;  he 
then  gave  his  wife  a  life  estate  in  part  of  his  newly- 
purchased  estates,  and  devised  the  other  part  in 
a  manner  that  could  not  take  effect : — Held,  that 
the  effect  of  the  codicil  was  to  make  the  residuary 
clause  in  favour  of  the  wife  applicable  to  the 
after-purchased  lands.  William8  v.  Goodtitlt, 
10  B.  &  C.  895. 

A  testator,  by  will  executed  in  1824,  made  a 
general  devise  of  all  the  residue  of  his  real  estate 
not  otherwise  disposed  of,  whether  in  possession, 
reversion,  remainder  or  expectancy,  to  T.  and  the 
heirs  of  his  body.    By  a  codicil,  made  in  1834,  he 
revoked   that  devise,  and  devised  all  his  real 
estate  not  otherwise  disposed  of  by  his  will  or 
codicU,  to  trustees  for  T.  for  life,  and  at  T.'s  de- 
cease, if  he  should  have  lawful  issue,  to  T.'s 
heirs,  and,  in  default,  to  the  testator's  own  right 
heirs.    Subsequently  to  the  date  of  this  codicil, 
and  in  1835,  the  testator  acquired  by  purchase 
other  real  estate.    In  1836  he  executed  another 
codicil,  by  which  he  altered  the  devises  contained 
in  the  will  and  codicil,  but  made  no  mention  of 
the  estate  acquired  in  1835.    This  codicil  con- 
tained  these  passages  : — "And  whereas  by  my 
will  or  codicil,  or  one  of  them,  I  did  give  and 
bequeath  all  my  real    estate,  not  specifically 
otherwise  disposed  of,  to  trustees,  the  remainder 
in  trust  for  my  son  T.,  now  I  revoke  and  annul 
such  part  of  my  bequest  as  relates  to  my  own 
right  heirs,  and  leave  and  bequeath  the  same  real 
estate,  in  the  event  of  my  son's  death  without 
issue,  to  all  the  children  of  J.  T.  and  of  my 
nephew,  J.  H.,  and  of  my  daughter  H.,  who  shall 
be  then  living,  share  and  share  alike,  as  tenants 
in  common  : " — Held,  that  the  last  codicil  did  not 
amount  to  a  republication  of  the  will  and  former 
codicil,  so  as  to  pass  the  real  estate  subsequently 
acquired,  but  was  confined  to  the  dispositions  of 
the  estate  he  was  seised  of  at  the  date  of  the 
will,  and  that  the  testator  died  intestate  as  to  the 
after-acquired  real  estate.    Hnghe$  v.  Hashing^ 
11  Moore,  P.  C.  C.  1. 
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3.  Administration  Bond,  999. 

4.  Effect  and  Proof  of  Probate  and  Letter* 
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».  Trial,  1028. 
j.  New  Trial,  1032. 
&.  Appeal,  103S. 
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i.  On  Opposing  or  Contesting  Proof  of 

WUb,  1034. 
ii.  Taxation  of,  1046. 
iii.  Security  for,  1047. 
m.  Orders  and  Decrees,  1048. 
n.  Attachment,  1050. 
o.  Writ  of  Sequestration,  1051. 
p.  Other  Matters  of  Practice,  1052. 


1.  JuBiSDicrrioN  op  Court. 

Letters  of  Administration — In  gonoraL] — ^The 
court  has,  as  a  general  rule,  no  jurisdiction  to 
grant  letters  of  administration  unless  the  de- 
ceased leaves  personal  property  in  this  coimtzy. 
Evans  v.  Burrell,  28  L.  J.,  P.  82. 


Domioil.]— The  administration   of   the 


VII.    PROBATE    AND    LETTERS    OF 
ADMINISTRATION. 

1.  Jurisdiction  of  Court,  928. 

2.  To  whom  Granted, 

a.  Executors,  935. 

h.  Administrators,  944. 

r.  In  Cases  of  Husbands  and  Wives,  948. 

d.  On  Presumption  of  Death,  954. 

e.  Next  of  Kin,  955. 

/.  Cum  testamento  annexe,  960. 
g.  Creditors,  961. 
h.  Guardians,  966. 
t.  Legatees,  970. 

/.  Attorneys,  Agents,  and  Nominees,  975. 
I.  Committees  of  Lunatics,  979. 
I,  On  Renunciation  of  Parties,  980. 
m.  General  or  Limited  Ghrant,  982. 
n.  Probates  of  Wills  affecting  Real  Estate, 

990. 
0,  Foreign  and  Colonial  Grants,  991. 
p,  Scotch  and  Irish  Grants,  992. 
q.  In  other  Cases,  994. 


personal  estate  of  a  deceased  person  belongs,  to 
the  court  of  the  country  where  he  was  domiciled 
at  his  death.  EnoMn  v.  Wylie,  10  H.  L.  Gas.  1 ; 
31  L.  J.,  Ch.  402  ;  8  Jur.,  N.  S.  897 ;  6  L.  T.  263  : 
10  W.  R.  467. 

In  the  administration,  in  an  English  oonit,  of 
property  bequeathed  by  a  testator  domiciled  in 
France,  the  interest  payable  on  legacies  given  by 
the  will  is  governed  by  the  law  of  the  country  in 
which  the  estate  is  being  administered.  HamU'^ 
ton  V.  Dallas,  38  L.  T.  215  ;  26  W.  B.  326. 


Jnriidiotion  of  Jndgo  of  DomioiLJ — ^All 


questions  of  testacy  or  intestacy  belong  to  the 
judge  of  the  domicil.    Enohin  v.  Wylie,  supra. 


Duty  of  Judge  of  DomieiL]— It  is  the 


t 


right  and  duty  of  that  judge  to  constitute  the 
personal  representative  of  the  deceased.  Enohim 
V.  Wylie,  supra. 

To  the  court  of  the  domicil  belong  the  inter> 
pretation  and  construction  of  the  will,  and  to 
determine  who  are  the  next  of  kin  or  hein  of  the 
personal  estate  of  the  testator.    lb, 

Ejfect  of  Judgment  of  Court  of  ItomioiLI — 

The  judgment  of  the  court  of  the  domicil  ot  & 
deceased  party  at  time  of  death  is  binding  on  the 
court  of  a  foreign  oountiy  in  all  questions  as  to 
the  succession  and  title  to  personal  property , 
whether  under  testacy  or  intestacy,  where  the 
same  questions  between  the  same  partieo  axe  \xx 
issue  in  the  foreign  court  which  have  beoi  de- 
cided by  the  court  of  the  domicil.  Orispu^  x-^ 
Doglioni,  3  S.  &  T.  96  ;  8  L.  T.  518.  Ai&meil, 
1  L.  R.,  H.  L.  391 ;  35  L.  J.,  P.  129  ;  14  L.  T. 
44.    Sub  nom.  Doglioni  r.  Crispin, 
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Ovwr  Will  of  8ov0roig]i.]'-''I^e  Probate  Court 
has  no  jurisdiction  to  inquire  into  the  validity 
or  inyalidity  of  a  will  of  a  sovereign  of  the 
realm.  &eo.  III.,  In  good*  of,  3  S.  &  T.  199  ;  32 
L.  J.  1218;  8Jur.,N.  S.  1134. 

Foreigner  — Limited  to  Chatteli  Beal.]— A 

French  subject  domiciled  and  resident  in  France, 
by  his  will,  executed  as  required  by  the  1  Vict, 
c.  26  (but  not  made  and  executed  as  required  for 
the  validity  thereof  by  the  law  of  France),  be- 
queathed his  personal  estate  in  England  and 
Ireland  to  trustees,  whom  he  also  named  execu- 
tors, and  he  gave  and  devised  leaseholds  for 
years  in  Cork,  in  Ireland,  and  all  other  his  real 
estate  and  chattels  real  in  England  and  Ireland 
to  the  same  trustees  : — Held,  that  the  will  was 
valid  as  to  the  chattels  real,  but  invalid  as  to 
the  personal  property  of  the  testator,  other  than 
the  chattels  real,  and  so  far  as  it  purported  to 
appoint  executors,  or  to  revoke  any  prior  testa- 
mentary disposition  of  personal  property  other 
than  chattels  real,  and  the  court  granted  to  the 
trustees  in  that  character  alone  tulministration 
cum  test.  ann.  limited  to  the  chattels  real  in 
Ireland.  De  Ibgassiera*  v.  Duport,  11  L.  R., 
Ir.  123. 

Power  of  Crown.] — The  right  to  goods  belong- 
ing to  persons  dying  intestate,  without  leaving 
husband  or  widow,  and  without  kindred,  as 
bona  vacantia,  has  from  the  earliest  times 
been  vested  in  the  king,  in  right  of  his  crown. 
Dykey.  Walford,  5  Moore,  P.  C.  C.  434 ;  12  Jur. 
839. 

Former  Power  of  Ordinary.]  ~The  church 
never  had  at  any  time  in  this  country,  by  law, 
any  beneficial  interest  in  the  property  of  in- 
testates, but  merely  the  right  or  duty  of  juris- 
diction and  administration,  and  the  right  of 
possession  for  the  latter  purposes.    lb. 

The  ordinary,  when  acting  officially,  had  no 
private  or  personal  discretion  respecting  the 
granting  of  administration.  Canterovry  (^Arch* 
hinhop)  V.  House,  Cowp.  140  ;  Loflft,  622. 

PrerogatiTO.]— To  an  action  on  a  deed,  by 
an  administrator  under  a  prerogative  admin- 
istration from  the  Archbishop  of  Canterbury, 
it  is  no  answer  that  the  int^tate  died  abroad, 
and  that,  at  the  time  of  the  death,  the  deed  was 
in  Ireland,  and  was  bonum  notabile  to  be  ad- 
ministered in  Ireland.  Whyte  v.  Rose,  2  G.  &  D. 
312  ;  3  Q.  B.  493— Ex.  Ch. 

Where  a  mortgage  deed  in  the  form  prescribed 
by  3  Geo.  4,  c.  126,  s.  81,  assigned  the  tolls  and 
toll-houses  of  a  tumpike-rosud  to  hold  for  the 
residue  of  the  term  for  which  the  tolls  were 
granted,  unless  the  mortgage  with  interest  were 
sooner  repaid: — Held,  that  the  mortgage  was 
bonum  notabile  where  the  road  and  toll-houses 
were  situate,  and  not  where  the  deed  was  at  the 
time  of  the  death  of  the  mortgagee.  Reg,  y. 
JBalhy  Worksop  Turnpike  Road  Trustees,  1 
B.  C.  0.  134  ;  22  L.  J.,  Q.  B.  164  ;  17  Jur.  734. 

Where  there  are  bona  notabilia  in  a  peculiar, 
and  also  in  other  parts  of  the  diocese  of  the 
archbishop,  a  prerogative  administration  is  not 
absolutely  void,  and  will  therefore  be  considered 
valid  at  law,  until  set  aside  by  proceedings  in 
the  Ecclesiastical  Court.  Lysons  v.  Barrow,  2 
Bing.  N.  C.  486  ;  2  Scott,  721 ;  1  Hodges,  390. 

VOL.  VII. 


Stock  and  money  in  the  funds  are,  for  the  pur- 
pose of  probate  and  administration,  within  the 
province  of  Canterbury,  having  no  defined 
locality.    Rex  v.  Capper,  5  Price,  217. 


Pleading.] — To  a  declaration  by  the  exe- 


cutor of  R.,  covenantee  of  a  deed,  the  defendant, 
after  setting  out  the  letters  testamentary,  pleaded 
that  B.  died  in  the  parish  of  L.,  and  that  at  the 
time  of  his  death  he  resided  there,  and  had  the 
deed  there  ;  that  the  parish  is  a  royal  peculiar, 
and  out  of  the  jurisdiction  of  the  Archbishop  of 
Canterbury,  by  reason  whereof  the  proving  of 
the  will  and  the  granting  of  probate  of  all  the 
goods  of  B.,  in  respect  of  the  debt,  of  right  be- 
longed and  appertained  to  the  Queen  and  not  to 
the  archbishop  ;  that  the  will  was  never  proved 
before,  nor  were  the  letters  testamentary  ever 
granted  by  the  Queen  ;  that  the  letters  testamen- 
tary produced,  and  granted  by  the  archbishop, 
were  of  no  effect  against  the  defendant  in  respect 
of  the  debt ;  and  save  as  aforesaid,  by  the  granting 
of  these  letters  testamentary,  the  plaintiff  never 
was  executor  of  the  will  of  B. : — Held,  that  the 
plea  was  in  bar  of  the  action  altogether,  and  not 
in  bar  of  the  further  maintenance.  Caston  v. 
Carter,  1  L.,  M.  &  P.  222 ;  5  Ex.  8 ;  19  L.  J. 
Ex.  173. 

Diooeean.] — ^Action  on  a  policy  of  insurance 
under  seal,  whereby  three  of  the  directors  of  the 
company  did  order,  direct,  and  appoint  that, 
if  the  insured  should  die,  the  capital  stock  and 
funds  of  the  company  should  stand  charged 
and  be  liable  to  pay  to  his  executors,  adminis- 
trators, and  assigns,  within  three  calendar 
months  after  his  decease  should  be  certified, 
5002.  The  insured  died  in  the  diocese  of  Exeter, 
and  the  policy  was  in  that  diocese  at  the  time 
of  his  death : — Held,  that  a  probate  from  the 
diocesan  court  of  Exeter  was  sufficient  to  enable 
the  executors  to  recover  on  the  policy,  though 
the  directors  resided,  and  all  the  stock  and  funds 
of  the  conipany  were  situate,  in  the  diocese  of 
London,  ttumey  v.  Rawlins,  2  M.  &  W.  87  ; 
2  Gale,  235. 

An  act  for  making  a  navigable  canal  provided 
that  the  shares  were  to  be  deemed  personal 
estate,  and  to  be  transferable  as  such  ;  the  canal 
passed  through  parishes  in  the  diocese  of  Wor- 
cester, and  other  parishes  in  the  diocese  of  Lich- 
field and  Coventry ;  the  transfers  of  shares  in 
the  canal  were  filed  at  the  public  office  of  the 
company,  in  the  diocese  of  Lichfield  and  Coventry, 
where  the  dividends  were  also  paid  and  books  of 
account  kept : — Held,  that  the  right  of  a  share- 
holder to  a  share  of  the  profits,  being  personal 
profits,  might  be  considered  as  locally  situate  in 
the  diocese  of  Lichfield  and  Coventry,  for  the 

Curposes  of  probate  ;  and  that  a  probate  granted 
y  the  oonsistorial  court  of  the  bishop  of  that 
diocese  was  sufficient.  Home,  Eao  parte,  7  B.  & 
C.  632. 

In  an  action  by  an  administrator,  the  court,  in 
the  abeenoe  of  any  allegation  upon  the  subject^ 
will  assume  that  the  debt  for  which  the  action  is 
brought  is  bonum  notabile  in  the  place  where 
administration  is  granted.  Huthwaite  v.  Phaire, 
1  M.  &  G.  159 ;  1  Scott,  N.  B.  43 ;  8  D.  P.  C. 
541. 

Probate  granted  by  the  court  of  the  Arch- 
deacon of  Sudbury,  to  whom  the  bishop  had 
granted  full  power  to  prove  the  wills  of  all  per- 
sons deceased  within   the   archdeaconry,  was 
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good,  when  the  testator  died  within  the  arch- 
deaconry ;  although  he  was  pofisoraed  of  a  tenn 
of  years  in  lands  lying  within  another  arch- 
deaconry in  the  same  diocese.  Rex  v.  ToJMe.  6 
M.  &  S.  119. 

Action  by  an  administratrix  upon  a  promissory 
note  given  to  intestate,  averring  that  eulmlnistra- 
tion  of  all  and  singular  the  goods  of  the  intestate 
was  duly  granted  by  the  Bishop  of  C.  Plea,  that 
the  plaintiff  was  not  nor  ever  had  been  admini- 
stratrix of  all  and  singular  the  goods  Of  the  in- 
testate, modo  et  formS.  Proof  of  the  letters  of 
administration  as  described  in  the  declaration, 
and  that  the  intestate,  at  the  time  of  his  death, 
had  bona  notabilia  in  another  diocese  in  a 
different  province,  but  no  evidence  of  the  place 
of  the  defendant's  residence  at  the  time  of  the 
intestate's  death  vras  given  : — Held,  first,  that  the 
letters  of  administration  were  not  void,  but 
passed  to  the  plaintiff  all  the  goods  of  the 
intestate  within  the  diocese  ;  secondly,  that  the 
only  issue  joined  was,  whether  administration 
was  duly  granted  by  the  bishop,  and  that  the 
question,  whether  the  defendant  at  the  time  of 
the  intestate's  death  resided  within  the  diocese, 
was  not  parcel  of  that  issue  ;  and  thirdly,  that 
if  the  defendant  relied  on  the  fact  of  his  resi- 
dence within  a  different  diocese,  he  wbs  bound 
to  plead  it  specially.  Stoker  v.  Bate,  8  D.  &  B. 
247  ;  6  B.  &  C.  491. 

A  person  whose  residence  and  property  were 
in  the  diocese  of  Gloucester  went  on  temporary 
buoness  to  Bristol,  and  on  the  way  met  with  an 
accident,  in  consequence  of  which  he  was  taken 
to  the  Bristol  Infirmary,  and  died  there  (and 
within  the  diocese  of  Bristol)  a  few  days  after. 
Probate  of  his  wUl  was  granted  by  the  Bishop 
of  Gloucester: — Held,  that  the  probate  was 
regular,  for  the  testator  died  in  itinere,  and  this 
was  a  case  within  the  principle  of  canon  92, 
^1^.  1,  which  provided,  that,  when  a  man  dies  on 
a  journey,  the  goods  which  he  hath  about  him 
shall  not  cause  his  testament  or  administration 
to  be  liable  to  the  prerogative  court.  Doe  d, 
Allen  V.  Orens,  2  B.  &  Ad.  423. 

A  grant  in  a  chain  of  executorship  by  a 
<iiocesan  court  in  general  terms,  and  not  limited 
to  property  within  its  jurisdiction,  is  valid  under 
20  &  21  Vict.  c.  77,  s.  87,  and  entitles  the  personal 
representatives  of  an  original  testator  claiming 
under  such  grant  to  a  transfer  of  stock  standing 
in  the  Bank  of  England  books  in  the  name  of 
the  original  testator.  Tucker,  In  goods  of.  2  S. 
&  X,  123  J  3  L.  T.  667  ;  9  W.  R.  420. 

Qf  Court  of  Probate— Ponndation  ol]— The 
foundation  of  the  jurisdiction  of  the  Court  of 
probate  is,  that  there  are  assets  of  the  deceased 
to  be  distributed  within  its  jurisdiction.  There- 
lore,  the  court  refused  to  grant  administration 
to  an  officer  whose  domicil  was  Ireland,  but 
who  died  in  India,  and  whose  only  assets  were 
some  property  in  India  and  a  sum  of  money  in 
the  hands  of  the  secretary  of  state  for  war. 
Rochey  In  good*  of,  infra,  observed  on.  Button, 
Jn  goods  of,  9  L.  B.,  Ir.  21. 

Letters  of  administration  granted  in  the  Irish 
Probate  Rcjgistry,  limited  to  a  certain  fund,  were 
presented  in  the  principal  Probate  Registry  in 
England  to  be  resealed.  They  had  attached  to 
them  a  certificate  from  the  Inland  Revenue 
pffice,  that  the  deceased  had  no  personal  estate 
within  the  jurisdiction  of  the  English  Probate 
pQurt  to  be  affected  by  the  administration  ;  and 


from  the  registrar  of  the  Irish  Probate  Court, 
that  a  bond  had  been  given  sufficient  in  amoant 
to  cover  the  property  to  which  the  said  adminis- 
tration was  limited :— Held,  that  the  require- 
ments of  the  statutes,  20  &  21  Vict,  c  79,  and 
21  k  22  Vict,  c,  95,  had  not  been  complied  with, 
and  the  letters  of  administration  could  not 
be  resealed.  Roche,  In  goods  of,  7  Jur.,  N.  S.  784. 


Validity   of    Exeoution— Anoitionfl    of 


ConstmotioB  where  a4jadioated  apon.] — ^Where 
a  question  of  the  valid  execution  of  a  power 
arises  upon  a  will  already  before  the  Court  of 
Probate,  that  question  will  be  then  determined 
without  any  inquiry  before  a  court  of  construc- 
tion.   Phillips  V.  Jenkins,  44  L.  T.  281. 


When  do  faeto  Ezeoutor.]— Where  there 


is  an  executor  de  facto  the  court  has  no  power 
to  grant  letters  of  administration  with  the  will 
annexed.  Belacour,  In  goods  of,  9  Ir.  B.,  £q. 
86. 


VaUdlty  of  mnu  as   to  Soalty.]— The 


court  has  no  jurisdiction  under  20  &  21  Vict^ 
c,  77,  s.  61,  to  determine  the  validity  of  a  will  in 
respect  of  realty,  unless  the  same  will  which 
regulates  the  disposition  of  the  personalty  also 
regulates  that  of  the  realty.  Catnphell  v.  Lmcy, 
2  L.  R.,  P.  209  ;  40  L.  J.,  P.  22  ;  24  L.  T.  231 ; 
19  W.  R.  568. 

A  domiciled  Scotchman,  entitled  to  personalty 
and  also  to  realty  in  England,  executed  a  wiU 
and  two  codicils  affecting  the  realty,  all  Talid 
by  the  law  of  Scotland,  but  the  will  only  valid 
by  the  law  of  England.  The  executors  pro- 
pounded this  will  and  codicils,  and  cited  the 
coheiresses-at-law  to  see  proceedings  : — Held, 
that  as  the  disposition  of  the  realty  in  England 
was  regulated  by  the  will  only,  and  that  of  the 
personalty  by  the  will  and  codicils,  the  oonrt 
had  no  jurisdiction  to  make  a  decree  binding-  on 
the  realty  in  England.    Ih, 


To  inquire  whether  Judgment  of  Court 


of  Domioil  is  in  oonformity  with  the  Law  of  the 
Country  where  it  was  Prononnood.] — A  suit  was 
instituted  in  the  Court  of  Probate,  respecting 
the  succession  to  the  personal  estate  of  a  person, 
who  was  domiciled  abroad  at  the  time  of  his 
death  : — Held,  that  a  judgment  of  Uie  court  of 
the  domicil  is  binding  and  conclusive  as  to  any 
question  raised  in  the  courts  of  the  nationality 
between  the  same  parties  and  in  relation  to  the 
same  succession.  The  Court  of  Probate  has  no 
jurisdiction  to  inquire  whether  such  a  judgment 
is  in  conformity  with  the  law  of  the  ooantir 
where  it  was  pronounced.  Doglioni  v.  Crispin^ 
1  L.  R.,  H.  L.  391 ;  36  L.  J.,  P.  129  ;  14  L.  T. 
44. 


To  Compromiio.]  —  In  sanctioning  ar- 


rangements between  parties  to  probate  causes, 
the  court  acts  upon  the  statement  of  counsel  that 
the  compromise  is  expedient,  but  it  does  not  by 
such  sanction  thereby  intend  to  bind  infants  or 
any  other  persons.  Xorman  v.  Strains,  6  P.  D. 
219 ;  50  L.  J.,  P.  39 ;  46  L.  T.  191 ;  29  W.  R. 
744. 

EffiMt  of  Judioaturo  Aots.]— The  Judica- 

ture  Acts  do  not  alter  the  jurisdiction  of  the 
Court  of  Probate  in  non-contentious  matters. 
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TonUinsoH,  In,  goods  of,  6  P.  D.  209  ;  50  L.  J.,  P. 
74 ;  30  W.  R.  61. 

Iignnotion  to  Beitrain  Parting  or  Deal- 
ing with  Property.] — Proceedings  had  been 
taken  in  the  Chancery  Diyision  to  set  aside  a 
devise  to  the  defendant  on  the  ground  that  the 
execution  of  the  will  had  been  procured  by  his 
fraud,  and  such  proceedings  had  ended  in  his 
favour.  The  plaintiff  then  commenced  an  action 
for  revocation  of  probate.  The  property  in  dis- 
pute had  been  deposited  at  a  bank  pending  the 
chancery  action,  and  the  bankers  informed  the 
plaintiff  that  they  should  hand  it  over  to  the  de- 
fendant within  a  week,  if  not  restrained  by  a 
competent  authority.  The  plaintiff  was  unable 
to  effect  service  of  notice  of  application  for  the 
appointment  of  an  administrator  pendente  lite. 
On  the  ex  parte  application  of  the  plaintiff,  the 
court  granted  an  injunction  restraining  the 
bank  from  parting  with  the  property  pending 
the  probate  suit.  MeVmUh  v.  Milton^  24  W.  R. 
679. 

The  defendant,  who  claimed  to  be  the  lawful 
widow  of  an  intestate,  possessed  herself  of  his 
personal  estate,  and  was  alleged  to  have  sold  a 
portion  of  the  property.  The  plaintiff  claimed 
the  grant  of  a^inistration  as  next  of  kin,  and 
denied  that  the  defendant  was  married  to  the 
deceased.  On  an  ex  parte  application  of  the 
plaintiff,  after  issue  of  a  writ  of  summons  but 
before  service,  the  court  granted  an  injunction 
restraining  the  defendant  from  disposing  of  or 
removing  any  of  the  estate  of  the  intestate  until 
further  order  of  the  court  Brand  v.  MitsoUy 
otherwise  Brand,  45  L.  J.,  P.  41 ;  34  L.  T.  854  ; 
24  W.  R.  524. 

The  Court  of  Probate,  as  a  division  of  the 
High  Court  of  Justice,  has  vested  in  it  the  juris- 
diction formerly  exercised  by  the  High  Court  of 
Chancery,  and  therefore  may,  under  the  17  &  18 
Vict.  c.  104,  8.  65,  direct  an  order  to  issue  pro- 
hibiting the  dealing  in  any  share  of  a  ship  for  a 
time  and  on  conditions  to  be  named  therein,  and 
the  registrar  of  shipping,  on  being  served  with 
such  order,  or  an  omcial  copy  thereof,  must  obey 
the  same.  Ni/fholas  v.  Dracaehitf  1  P.  D.  72  ; 
46  L.  J.,  P.  45  ;  24  W.  R.  461. 

Jnriidietlon  of  Conrt  to  reitrain  Action 


in  Foreign  Conrt  to  propound  later  Will.] — ^A 
testatrix  who  was  married  to  a  foreigner,  and 
resided  abroad,  left  a  will  dated  1865,  which  by 
compromise  was  admitted  to  probate  in  common 
form  in  the  Probate  Court.  Subsequently  the 
husband  took  proceedings  before  the  foreign  tri- 
bunal to  establish  a  later  will,  dated  1872,  where- 
upon the  executor  of  the  prior  will  propounded 
it  in  solemn  form,  and  applied  to  the  court  to 
restrain  the  husband  from  proceeding  with  the 
foreign  suit: — Held,  that  the  court  would  not 
grant  the  application.  VawkiTis  v.  Simonetti,  44 
J.  P.  816.    Affirmed  in  C.  A.,  29  W.  R.  228. 

— •  To  what  Property  Probate  extends.] — 
Before  granting  probate  of  the  will  of  a  mamed 
woman  it  is  only  necessary  for  the  court  to  be 
satisfied  that  she  had  a  power,  or  some  separate 
estate ;  and  it  need  not  necessarily  ascertain  or 
determine  what  that  separate  estate  is,  or  to 
"What  effects  the  probate  is  to  extend ;  but  as 
tmder  s.  24,  sub-s.  7  of  the  Judicature  Act,  1873, 
^he  court  has  power  to  determine  all  matters  in 


controversy  between  the  parties  in  any  cause  or 
matter,  the  court  should,  unless  it  can  be  more  con- 
veniently determined  elsewhere,  decide  to  what 
effects  the  probate  is  to  extend.  Tfiarp^  In  goods 
of,  Tharp  v.  M'Bonald,  3  P.  D.  76  ;  38  L.  T.  867; 
26  W,  R.  770— C.  A. 

To  enable  the  Probate  Division  finally  to  con- 
clude the  parties  as  to  what  property  the  probate 
is  to  be  granted  to,  there  should  be  a  daim  in 
the  pleadings  for  a  declaration  to  that  effect. 
lb. 


To  direet  Set-off  for  Coiti.] — It  is  a  com- 


mon practice  of  the  court  to  award  each  party 
a  portion  of  the  costs  of  a  cause  at  the  final 
hearing ;  and  the  court  has  jurisdiction  to  direct 
a  set-off  of  costs  awarded  by  the  court  itself  as 
between  two  parties.  Magrath  v.  Magrath, 
10  Ir.  R.,  Bq.  155. 

Probate  of  Will  Abroad— Probate  of  Codieil.] 
— If  a  will  has  been  proved  abroad,  probate  of 
the  codicils,  if  any,  must  be  granted  by  the  court 
which  granted  probate  of  the  will.  Miller,  In 
goods  of,  8  P.  D.  167  ;  52  L.  J.,  P.  93  ;  31  W.  R. 
956. 

Erasnree— Extrinfio  Eyldenee — Restoration 
of  Words  erased.] — ^Where  erasures  in  a  will 
are  found  after  the  death  of  a  testator,  the  court 
can  hear  evidence  to  shew  under  what  circuni- 
stances  they  were  made,  and  on  proof  of  their 
having  been  made  after  the  execution  of  the 
will,  may  order  the  original  words  to  be  restored. 
Sturton  V.  Whellock,  52  L.  J.,  P.  29  j  48  L.  T. 
237  ;  31  W.  R.  382  ;  47  J.  P.  232. 

Of  Chancery.] — ^After  probate  of  a  will  of 
personalty  has  been  granted,  the  Chancery  Divi- 
sion has  no  jurisdiction  to  entertain  a  suit  to  set 
aside  testamentary  dispositions  on  the  ground  of 
fraud  in  obtaining  the  execution  of  the  will, 
the  Probate  Division  having  exclusive  jurisdic- 
tion in  the  matter.  Melhvish  v.  Milton,  3  Ch.  D. 
27  ;  45  L.  J.,  Ch.  836  ;  35  L.  T.  82  ;  24  W,  R. 
892— C  A. 

A  plaintiff  claiming  a  share  of  leaseholds, 
partly  in  the  occupation  of  the  defendant,  under 
an  alleged  will,  which  he  charged  was  being 
fraudulently  suppressed  by  him,  brought  an 
action  claiming  partition  or  sale,  and  to  have 
the  will  established  and  directions  given  for 
probate.  The  defendant  denied  all  knowledge 
of  the  will :— Held,  first,  that  before  the  plain- 
tiff could  obtain  any  relief  upon  the  will,  it 
must  first  be  proved,  or  probate  must  be  ad- 
mitted by  the  defendant.  Ptnney  r.  HutU,  6 
Ch.  D.  98  ;  26  W.  R.  69. 

Held,  secondly,  that  a  judge  in  the  Chancery 
Division  had,  under  the  Judicature  Act,  juris- 
diction to  grant  probate,  but  that  it  would  not 
be  using  a  sound  discretion  to  exercise  the  juris- 
diction ;  and  the  action  waa  accordingly  ordered 
to  stand  over  for  probate  proceedings  to  be  taken 
in  the  Probate  Division.    lb. 

The  Court  of  Chancery  has  no  jurisdiction  to 
determine  on  the  validity  of  a  will  of  personal 
estate,  and  in  all  cases  in  which  parties  apply  to 
that  court  for  its  construction  of  a  will,  or  pay- 
ment of  legacies  under  a  will,  the  court  pro- 
ceeds only  on  the  foundation  of  a  will  proved  in 
a  court  of  competent  jurisdiction.  The  court, 
however,  will  interfere  for  the  protection  of  pro- 
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perty,  pendente  lite  for  probate  and  letters  of 
administration,  and  it  exercises  with  great  can- 
tion  and  sparingly  jurisdiction  in  cases  of  fraud 
practised  in  obtaining  probate,  and  in  the  spolia- 
tion of  wills.  Byres  v.  Wellington  {Duke),  9 
Beav.  579 ;  15  L.  J.,  Ch.  461.  See  Allen  v. 
APPherson,  1  H.  L.  Cas.  191. 

The  Prerogative  Court,  putting  a  construction 
on  a  will,  made  a  grant  of  letters  of  administra- 
tion to  K.  The  Court  of  Chancery  held  that  con- 
struction to  be  wrong,  and  that  W.  was  entitled. 
K.  appealed  to  the  House  of  Lords.  W.  applied 
for  the  grant  to  be  to  him  in  accordance  with 
the  decree  of  the  Court  of  Chancery :— Held,  that 
the  proceeding  in  chancery  was  in  the  nature  of 
ail  appeal  from  the  Prerogative  Court,  and  that 
its  decision  must  prevail,  and  the  grant  was 
decreed  to  W.  Warren  v.  Kelsm,  1  S.  &  T.  290  ; 
28  L.  J.,  P.  122  ;  5  Jnr.,  N.  S.  416. 


Of  County  Court.]— After  a  cause  has  been 
transferred  to  a  county  court,  the  Probate  Court 
has  no  power  to  make  an  order  as  to  the  costs 
incurred  before  the  transfer.  The  judge  of  the 
county  court  haji  power  to  make  an  order  as  to 
such  costs.  Mdele^ir  v.  Maclenr,  1  L.  R.,  P.  604  ; 
^t  ij,  J.,  P.  68. 


V»l»o  of  Kttato.]— In   estimating  the 


value  of  the  real  estate  to  which  a  person  was 
entitled  at  the  time  of  his  death,  for  the  purpose 
of  deciding  whether  the  county  court  has  juris- 
diction, chaiiges  upon  such  estate  cannot  be  taken 
into  consideration.  Dariett  v.  Brecknell,  2  L.  R., 
P.  16  ;  40  L.  J.,  P.  16  ;  23  L.  T.  569  ;  19  W.  R. 
136. 

For  the  purpose  of  determining  whether  a  case 
comes  within  the  jurisdiction  of  the  county  court, 
the  court,  cannot  inquire  into  the  charges  on  the 
real  estate  where  the  beneficial  interest  has  been 
sworn  over  200/.    Ih, 

If  the  estate  is  of  the  value  of  300/.,  but  the 
value  of  the  deceased's  interest  in  it  is  reduced 
by  a  mortgage  to  less  than  300/.,  the  county 
court  has  no  jurisdiction.    II. 

The  county  court  has  no  jurisdiction  over  a 
probate  suit  where  the  deceased  died  seised  or 
Iwneficially  entitled  to  real  estate  of  the  value 
of  300/.,  although  the  persons  interested  in  the 
r^lty  have  not  been  cited.  Thom^M  v.  Nurse, 
39  L.  J.,  P.  80. 

Sending  to.] — When  proceedings  have 

been  commenced  in  the  Court  of  Probate,  the 
court  will  receive  evidence  from  both  sides  as  to 
the  state  of  the  property,  and  the  place  of  abode 
of  the  deceased,  before  it  determines  whether  or 
not  it  will  send  the  cause  to  the  county  court 

IBW^R  ^'*^'  ^  ^'  ^'*  ^'  ^^  '  ^^  ^*  '^'  ^^  '* 


2.  To  Whom  Gkanted. 
a.  Exeoutors. 

Aooordlng  to  Tenor  of  ^Wll.]— When  the 
whole  personal  property  is  left  to  a  trustee  on 
trust  for  a  specific  purpose,  and  no  executor 
is  named  in  the  will,  such  trustee  is  not  entitled 
to  probate  as  executor  according  to  the  tenor. 
Jones,  In  goods  of,  2  8.  &  T.  156 ;  81  L.  J.,  P. 
199  ;  4  L.  T.  477. 

A  testatrix  concluded  her  will  thus  :  "  I  must 


beg  A.  to  appoint  some  one  to  see  this  my  will 
executed  :  "—Held,  that  A.  might  appoint  him- 
self. Ryder,  In  goods  of,2S,&,  T.  127  ;  31  L.  J., 
P.  216  ;  7  Jur.,  N.  S.  196  ;  3  L.  T.  756. 

A  testator  by  his  will  said,  "  I  appoint  R.  H.  P. 
and  J.  E.  W.,"  but  did  not  state  in  what  capacity 
he  appointed  them.  He  also  bequeathed  legacies 
to  **each  of  my  executors,"  and  gave  to  his 
"said  executors"  the  residue  of  his  property, 
with  certain  dii-ections  as  to  it.  The  court  held, 
upon  motion,  that  by  the  words  of  the  will 
R.  H.  P.  and  J.  E.  W.  were  appointed  execntoiSr 
and  granted  probate  to  them  accordingly.  Brad- 
ley, In  goiids  of,  8  P.  D.  215  ;  62  L.  J.,  P.  101  ; 
47  J.  P.  825. 

A  testator  bequeathed  certain  things  to  be 
paid  by  "  his  executors  hereinafter  named,^*  but 
there  were  no  executors  named,  except  in  a 
clause  which  followed  his  signature  : — ^Held, 
that  probate  must  go  without  the  clause.  JkiU 
hno.  In  goods  of,  1  L.  R.,  P.  189 ;  35  L.  J.,  P. 
81  ;  12  Jur.,  N.  S.  492  ;  14  L.  T.  573  :  14  W.  R, 
902. 

A  testatrix  executed  a  will  containing  these 
words  :  "  I  leave  the  sum  of  one  sovereign  each 
to  the  executor  and  witness  of  my  will  for  their 
trouble  to  see  that  everything  is  justly  divided,'' 
but  not  naming  any  executor.  Beneath  the 
signature  of  the  testatrix,  and  opposite  the  names 
of  the  attesting  witnesses,  were  the  words  "  exe- 
cutors and  witnesses  : " — Held,  that  there  was 
no  appointment  of  executors.  Woods,  In  good* 
of,  1  L.  R.,  P.  556 ;  37  L.  J.,  P.  23  ;  17  L.  T. 
583  ;  16  W.  R.  407. 

A  will  contained  the  following  clause  :  ^  I 
appoint  E.  H.  my  sole  trustee,  and  he  is  to  be 
paid  as  an  attorney,  the  same  as  if  he  vrere  not 
a  trustee  to  this  my  last  will  and  testament.** 
There  were  debts  to  be  paid,  but  the  only  duties 
created  by  the  will  were  those  which  would  de- 
volve upon  a  trustee : — Held,  that  E.  H.  was  not 
executor  according  to  the  tenor  of  the  wilL 
Lawry,  In  goods  of,  3  L.  R.,  P.  157  ;  43  I*.  J^ 
P.  34  ;  30  L.  T.  695  ;  22  W.  R.  352. 

A  testator  made  a  will  in  which  were  these 
words  :  "  This  is  to  cancel  all  former  wills  and  to 
leave  all  in  the  hands  of  my  mother  and  wife. 
jointly  or  separately,  and  they  are  in  no  way  to 
be  interfered  with."  No  executors  were  wMn^ 
The  court  granted  probate  to  the  mother  and 
wife  as  executors  according  to  the  tenor.  GUustm^ 
In  goods  of,  22  W.  R.  845. 

A  mother,  by  her  will,  appointed  her  daughter, 
who  was  under  age,  sole  executor  and  nniTeisal 
intromittcr  with  her  movable  means  and 
estate,  and  certain  persons  trustees  for  the 
daughter  until  she  was  of  l^al  age.  In  a  sub- 
sequent part  of  the  will  she  directed  the  trustees. 
in  case  her  daughter  died  before  coming^  of  age, 
to  divide  the  residue  of  her  property  in  a  par- 
ticular way.  The  court  refused  to  grant  probate 
of  the  will  to  the  trustees  as  executors  accoiding: 
to  the  tenor  thereof,  but  ordered  that  admini^ 
tration  with  the  will  annexed  should  issue  ^to 
them  under  the  Probate  Act,  s.  73,  hy  reason 
that  the  testatrix  had  not  appointed  by*  her  will 
an  executor  competent  to  taJce  probate.  Stewart 
or  Stuart,  In  goods  of,  3  L.  R.,  P.  244  ;  44  I^  J- 
P.  37  ;  33  L.  T.  72  ;  23  W.  R.  683. 

A  testatrix  nominated  no  executor,  but  the 
will  contained  these  words  :  "  W.,  who  holds  the 
policy  of  my  life  assurance  will,  I  am  sure,  act 
for  me  in  this,  and  I  b^  him  to  pay  himself,  if 
he  needs  it,  for  his  trouble:" — ^Held,  that   W. 
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was  executor  according  to  the  tenor.  Tracy,  In 
ffoods  of,  31  L.  T.  801 ;  23  W.  R.  385. 

A  sister  executed  a  will,  which  contained  a 
clause  to  the  effect,  *'  I  appoint  my  sister  S.  B. 
my  executrix,  only  requesting  that  my  nephews, 
F.  P.  and  J.  A.  B.,  will  kindly  act  for  and  with 
this  dear  sister :  "—Held,  that  F.  P.  and  J.  A.  B. 
were  executors  according  to  the  tenor  of  the 
wilL  Brown,  In  goods  of,  2  P.  D.  110;  46 
L.  J.,  P.  31 ;  36  L.  T.  619  ;  26  W.  R.  431. 

A.  duly  executed  his  will,  and  appointed  B.  and 
0.  trustees,  guardians  and  executors  in  as  many 
xlistinct  paragraphs  or  clauses.  Subsequently,  he 
scored  out  the  name  of  B.  wherever  it  appeared 
in  the  will,  and  inserted  that  of  D  ;  but  the  altera- 
tions in  the  guardian  and  executorship  clauses 
were  not  attested.  By  the  last  clause  in  the  will 
O.  and  D.  were  authorized  to  give  receipts  for  any 
moneys  paid  or  transferred  to  them  "  by  virtue 
of  this  my  will."  The  court,  holding  that  an 
executor  of  a  will  is  either  expressly  nominated 
or  appointed  according  to  the  tenor,  declined  to 
look  at  the  construction  of  the  instrument  with 
the  view  of  determining  whether  D.  was  executor 
as  well  as  trustee,  and  ordeied  probate  to  go  with 
the  unattested  alterations.  Oausten,  In  goods  of, 
17  L.  T.  364  ;  16  W.  R.  212. 

To  constitute  a  person  "  executor  according  to 
the  tenor,"  there  must  be  a  trust  to  administer 
the  estate  generally  by  him.  Boardman  v. 
Staidey,  6  Ir.  R.,  Sq.  590. 


Instmotioiif   to    Saceive   and    Divide 

JBstato.] — Unless  the  court  can  gather  from  the 
words  of  a  will  that  a  person  named  trustee 
therein  is  required  to  pay  the  debts  of  the  de- 
•ceased,  and  generally  to  administer  his  estate,  it 
will  not  grant  probate  to  him  as  executor  a«- 
•cording  to  the  tenor.  Puiuihard,  In  goods  of, 
2  L.  R.,  P.  369  ;  41  L.  J.,  P.  26  ;  26  L.  T.  626  ; 
20  W.  R.  446. 

A  will  contained  this  clause :  **  1  wish  P.  A.  C. 
to  act  as  trustee  to  the  estate."  Nothing  was 
conveyed  to  him  as  trustee,  and  no  duty  whatever 
was  cast  upon  him : — Held,  that  he  was  not  exe- 
cutor according  to  the  tenor.    lb. 

In  order  to  constitute  one  an  executor  accord- 
ing to  the  tenor  of  a  will  it  must  appear,  on  a 
reasonable  construction  thereof,  that  the  testator 
intended  that  he  should  collect  his  assets,  pay 
his  debts  and  funeral  expenses,  and  discharge 
the  legacies  contained  in  such  will.  Adamson, 
In  goods  of,  3  L.  R.,  P.  263. 

A  testator  gave  to  W.  F.  B.  and  H.  H.  W.  aU 
his  real  and  personal  estate,  to  apply  the  same 
^' after  payment  of  debts"  to  the  payment  of 
legacies.  The  court  granted  probate  to  W.  F.  B. 
and  H.  H.  W.  as  executors  according  to  the 
tenor.  Bell,  In  goods  of,  4  P.  D.  85  ;  40  L.  T. 
«59. 

A  direction  to  an  individual  to  receive  the 
property  and  divide  it,  constitutes  him  an  exe- 
cutor according  to  the  tenor  of  the  will. 
JSaunders,  In  goods  of,  11  Jur.,  N.  S.  1027. 

B.,  after  a  direction  that  his  debts  and  funeral 
expenses  should  be  paid,  bequeathed  to  certain 
persons  the  whole  of  his  property,  in  trust  that 
•they  should,  as  soon  as  might  be  after  his  death, 
convert  into  money,  get  in,  and  receive  the  per- 
.sonal  estate,  and  divide  it  as  therein  directed, 
except  certain  furniture  which  he  bequea^^  to 
his  daughter : — Held,  that  the  trustees  were  also 
executors  according  to  the  tenor  of  the  will. 


Baylis,  In  goods  of,  1  L.  R.,  P.  21 ;  35  L.  J.,  l\ 
15  ;  11  Jur.,  N.  S.  1028 ;  13  L.  T.  446. 

M.  duly  executed  a  testamentaiy  paper  in  the 
form  of  a  letter,  beginning,  *^  My  dear  Eliza,'* 
and  containing  full  information  as  to  the  amount 
of  her  property,  with  full  directions  as  to  how 
she  wished,  it  to  be  disposed  of  ;  and  concluding 
with  these  words  : — "  I  know  of  nothing  else, 
my  dear  Eliza,  to  trouble  you  with,  and  trust 
that  this  will  not  involve  you  in  much."  The 
court  decreed  pix)bate  of  the  paper  writing  to 
£.,  as  executrix  according  to  the  tenor.  Manlg, 
In  goods  of,  3  S.  &  T.  56 ;  31  L.  J.,  P.  198 ;  8 
Jur.,  N.  S.  493  ;  7  L.  T.  200. 

In  a  codicil,  A.  ordei'ed  certain  personal  or- 
naments to  be  transmitted  "  to  the  executor  B. 
in  England,  to  whom  the  proceeds  of  the  sale  "' 
(of  her  property  at  Jerusalem)  ''  are  to  be  like- 
wise remitted,  and  with  the  amount  B.  is  dii'ccttid 
to  pay  50/.  due  to  C,  and  the  residue  equally 
between  "  the  deceased's  two  unmarried  sisters  : 
— Held,  that  B.  was  executor  according  to  the 
tenor  of  the  codicil.  Cooper,  In  goods  of,  8  Jur., 
N.  S.  394  ;  1  S.  &  T.  66. 

A  testator  left  his  property,  after  payment  of 
his  debts  and  funeral  expenses,  to  certain  persons, 
and  constituted  and  appointed  A.  and  B.  to  be 
his  trustees,  with  full  power  to  dispose  of  all  his 
property,  and  convert  the  same  into  money,  to  be 
mvested  in  government  funds  for  the  purposes 
above  stated : — Held,  that  they  were  executors 
according  to  the  tenor  of  the  will.  Chappell,  In 
goods  of,  37  L.  J.,  P.  32 ;  17  L.  T.  618  ;  16  W.  R. 
488. 

A.  appointed  B.  and  C.  trustees  to  dispose  of 
his  effects  as  they  thought  fit,  and  to  receive  his 
life  assurance  for  the  benefit  of  his  two  sons  : — 
Held,  that  they  were  executors  according  to  the 
tenor.  Gale,  In  goods  of,  18  L.  T.  696  ;  16  W.  R. 
942. 

*— -  Out  of  Partionlar  Fnnd.] — ^A  direction  to 
a  person  to  pay  debts  or  funeral  expenses,  not  out 
of  the  general  estate,  but  out  of  a  particular  fund, 
will  not  constitute  him  executor  according  to  the 
tenor.  Toomy,  In  goods  of,  3  S.  &  T.  562 ;  4  L.  J., 
P.  3  ;  13  W.  B.  106. 

H.  executed  a  will,  in  which  was  a  clause  as 
follows :  **  1  give  and  bequeath  to  A.  B.  and 
C.  D.,  administrators  and  assigns,  and  to  be  dis- 
posed of  by  them  as  trustees,  all  funeral  expenses 
and  others  to  be  paid,  and  afterwards  the  residue 
of  my  personal  estate  to  be  paid  to,  &c. : " — Held, 
that  A.  B.  and  C.  D.  were  not  executors  according 
to  the  tenor  of  the  will.  Heaton,  In  goods  of,  7 
Jur.,  N.  B.  832. 

To  Pay  Funeral  Es^penses  only.]  —  A 

mere  direction  to  a  legatee  to  pay  the  funeral 
expenses  out  of  his  legacy  will  not  make  him  an 
executor  according  to  the  tenor  of  the  will. 
Smith,  In  goods  of,  34  L.  J..  P.  16;  10  Jur.,N.  b. 
1084. 


Trosteoi  to  Carry  out  Will.]— A  testator 


made  his  will,  bearing  date  the  3rd  of  January, 
1878,  by  which  he  appointed  W.  S.  and  T.  K. 
trustees  to  carry  out  his  will ;  and  he  also  ap- 
pointed his  two  sons  W.  and  G.  trustees  of  his 
estate,  with  full  power  to  carry  out  the  contents 
of  his  will ;  and  if  they  should  not  agree,  the  two 
trustees  previously  appointed  to  set  them  right : 
— Held,  that  W,  S.  and  T.  K.  were  named  as 
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executors,  and  that  W.  and  G.  were  executors 
according  to  the  tenor,  and  that  probate  might  go 
to  the  four  jointly.  Spotten,  In  govdJt  of,  6  L.  R., 
Ir.  403. 

Where  a  testator  does  not  appoint  an  execu- 
tor in  his  will,  but  names  two  pei'sons  whom  he 
would  wish  to  see  that  the  intentions  of  his  will 
are  carried  out,  as  far  as  consistent  with  law  and 
equity,  the  court  will  declare  them  entitled  to 
probate  as  executors  according  to  the  tenor, 
even  though  they  do  not  take  any  beneficial  in- 
terest under  the  will.  Archdall^  Jn  goods  of, 
5  L.  R.,  Ir.  618. 

A  testator  by  the  first  clause  of  his  will  directed 
his  debts  and  funeral  and  testamentary  expenses 
to  be  paid,  and  then  gave  all  his  personal  estate 
to  certain  persons  on  trust  to  convert  into  money, 
get  in  and  receive  it  in  such  manner  as  they 
should  deem  expedient,  and  to  divide  the 
proceeds  amongst  his  children,  with  the  excep- 
tion of  some  furniture,  which  he  gave  to  one  of 
his  daughters : — Held,  that  the  trustees  were  exe- 
cutors according  to  the  tenor.  BaylU,  In  goods 
of,  1  L.  R.,  P.  21. 

A  testator,  after  giving  some  specific  legacies, 
bequeathed  the  residue  of  his  property  to  three 
trustees  upon  trust  to  sell,  and  pay  the  costs 
and  expenses  of  the  sale,  his  funeral  expenses 
and  deots,  and  some  pecuniary  legacies,  and 
directed  that  all  the  residue  of  the  money  re- 
maining in  their  hands  should  be  divided  be- 
tween his  three  daughters,  or  the  issue  of  any 
of  them  who  should  die  in  his  lifetime  : — 
Held,  that  the  trustees  were  not  executors 
according  to  the  tenor.  Love,  In  goods  of,  7  L.  R. , 
Ir.  178. 

Mere  Exeoution  of  Power.  1— A  married 

woman  who,  under  a  deed  of  settlement,  had  a 
power  of  appointment  by  will  over  a  fund,  exe- 
cuted a  will  in  which  she  directed  the  trustees 
of  her  marriage  settlement  to  distribute  her 
property  in  a  particular  way  in  accordance  with 
the  terms  of  such  settlement,  and  gave  them  all 
the  necessary  powers  of  sale  and  mortgage  the 
more  effectually  to  carry  her  will  into  execution  : 
— Held,  that  the  will  was  the  mere  execution  of 
a  power  for  the  distribution  of  the  funds  already 
in  the  hands  of  the  trustees,  who,  in  such  distri- 
bution, would  still  act  under  the  settlement,  and 
that  they  were  not  executors  according  to  the 
tenor  of  the  will.  leaser,  In  goods  of  2  L.  R., 
P.  183  ;  40  L.  J.,  P.  9  ;  24  L.  T.  72  ;  19  W.  R. 
333. 

Interpretation  of  Wordi  relating  to  Ap- 
pointment.]— L.,  who  died  domiciled  in  Portugal, 
made  a  will,  containing  an  appointment  (sub- 
stitutional) of  four  executors  in  Portugal,  and 
another  appointment  (also  substitutional)  of  four 
executors  in  England.  The  plaintiff,  who  was 
named  as  an  executor  in  both  appointments,  was 
resident  in  Portugal :— The  court  held,  that  the 
words  "  in  Portugal "  and  "  in  England  "  were 
equivalent  to  **  for  Portugal  *'  and  "  for  England." 
Velho  V.  Leite,  3  S.  &  T.  466  ;  33  L.  J.,  P.  107. 

A  will,  after  a  legacy  to  B.,  contained  a  gift 
of  other  legacies  to  B.,  with  directions  to  the 
latter  concerning  the  testatrix's  funeral,  and  con- 
cluded with  these  words :  "  I  appoint  him,  my 
brother  B.,  executor  of  this  my  last  will :  "—Held, 
that  the  word  "  with  "  should  be  understood  as 
interposed    between    the    words  "  him  "   and 


"  my ; "  and  that  as  well  S.  as  B.  was  entitled 
to  probate.  Boardman  v.  Stanley,  6  Ir.  R.,  £q. 
590. 

Charaetor  of  Exeentor.] — The  court  cannot 
pass  over  an  executor  by  reason  of  his  bad 
character  only  ;  he  must  also  be  resident  out  of 
the  United  Kingdom  at  the  time  of  the  death  of 
the  testator,  in  which  case  it  may  make  a  grant 
of  administration,  under  20&  21  yict.c.  77,  a.  73, 
to  some  other  person  with  such  limitations  as  it 
may  think  fit.  Samson,  In  goads  of  3  L.  IL,  P. 
48 ;  42  L.  J.,  P.  59 ;  28  L.  T.  478  ;  21  W,  B, 
568. 

More  than  one  Inatmment.] — A  person  left 
two  wills,  containing  different  and  inconsistent 
dispositions  of  his  property.  The  first  will  ap- 
pointed an  executor,  and  the  second  did  not 
revoke  that  appointment,  and  appointed  no  fresh 
executor,  and  contained  no  general  words  of 
revocation.  With  the  consent  of  all  parties  pro- 
bate of  both  wills,  as  together  containing  the 
last  will  of  the  deceased,  was  granted  to  the 
executor  named  in  the  first  will.  Oriffith^  In 
goods  of,  2  L.  R.,  P.  457 ;  26  L.  T.  780  ;  20 
W.  R.  425. 

A  testator  executed  a  will  and  codicil,  the 
latter  referring  to  the  former  by  its  date.  The 
name  of  the  executor  appointed  by  the  wiU  was 
written  on  an  erasure.  The  court  admitted  the 
declaration  of  the  testator  as  to  the  person  he 
had  appointed  executor,  made  before  Uie  execn- 
tion  of  the  codicil,  and  granted  probate  of  the 
will  and  codicil  to  such  executor.  Syh^s,  In 
goods  of,  3  L.  R.,  P.  26 ;  42  L.  J.,  P.  17  ;  28 
L.  T.  142  ;  21  W.  R.  416. 

A  testator,  by  a  will  fully  disposing  of  he 
property,  bequeathed  various  legacies,  appointed 
executors,  and  named  a  residuary  legatee  ;  and 
afterwards  made  another  will,  b^rim^ing,  ^  This 
is  my  last  will,"  repeating  some  of  the  legacies 
in  the  same  words,  altering  others,  and  making 
additional  ones,  but  naming  no  executor  or  resi- 
duary legatee  : — Held,  that  the  two  documents 
were  to  be  taken  together  as  his  last  will  and 
testament.    Leslie  v.  Leslie,  6  Ir.  R.,  Eq.  S32. 

A  testator  left  two  testamentary  papers,  in  the 
earlier  of  which  was  an  appointment  of  executors; 
In  the  later  one  he  disposed  of  his  whole  pro 
perty  in  a  manner  at  yariance  with  the  disposi- 
tions made  in  the  earlier  paper,  but  no  execatois 
were  appointed,  nor  was  the  previous  appoint- 
ment revoked.  The  court  included  both  papers 
in  the  probate.  Letois,  In  goods  of,  25  L.  T.  510 : 
19  W.  R.  1038. 

A  testator  executed  two  wills,  one  limited  to 
property  vested  in  him  as  trustee,  the  other  deal- 
ing with  his  own  real  and  personal  estate.  The 
court  directed  that  both  vnUs  should  be  included 
in  one  probate,  but  that  the  probate  should  be 
issued  in  duplicate.  Clans,  In  goods  ^,31 
W.  R.  924  ;  47  J.  P.  663. 

A  testator  made  two  wills.  By  the  first,  whick 
disposed  of  all  his  property,  he  appointed  his 
wife  executrix.  By  the  second,  which  dispoeed 
of  part  of  his  property,  and  did  not  revoke  the 
first,  he  appointed  8.  his  executor  : — Held,  that 
the  widow  was  entitled  to  probate  of  both  in- 
struments, leave  being  reserved  to  S.  to  come  in 
and  'prove.  Andrew,  In  goods  of,  42  L,  J«  p. 
38 ;  28  L.  T.  238  ;  21  W.  R.  391. 

A  person  dying  domiciled  in  England  having 
made  two  wills  in  England,  one  rating  exda- 
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Bively  to  property  in  Peru,  and  the  other  to  pro- 
perty in  England,  and  appointing  executors  of 
Doth  wills :—  Held,  that  the  executor  of  the 
English  will,  who  was  also  one  of  the  executors 
of  the  Peru  will,  was  entitled  to  probate  of  both 
instraments.  Winter^  In  good*  of,  4  S.  &  T. 
204. 

Kame  of  Executor  to  Will  not  in  Codi- 
cil.]— When  some  of  the  executors  named  in  a 
will  are  omitted  in  a  codicil,  chey  should  not  be 
excluded  from  probate,  unless  either  their  ap- 
pointment has  been  expressly  revoked,  or  the 
terms  of  the  appointment  make  it  inconsistent 
that  all  should  be  recognized  as  executors.  Lloyd, 
In  goods  of,  6  Ir.  B.,  Eq.  348. 

Therefore,  where  a  will  named  A.,  B.,  G.  and 
D.  as  executors,  and  a  codicil  appointed  A.  and 
B.  only,  proceeding  to  confirm  the  will  '*  in  all 
other  respects,  save  as  altered  by  this  codicil," 
A.,  B.,  C.  and  D.  were  all  held  to  be  entitled  to 
probate.    Ih, 

Codioil  Found — Supplemental  Probate.] — 

Where,  after  probate  granted,  a  codicil  is  found 
which  does  not.affect  the  appointment  of  the  exe- 
cutors, the  proper  course  is  to  apply  for  a  sup- 
plemental probate.  Oartier,  In  re,  1  Ir.  L.  B. 
307. 

Joint  Will  disponng  of  Foreign  Afsets — 
Subsequent  Will  disposing  of  Property  in  Ire- 
land.]— A.  and  B.  made  a  joint  will,  disposing  of 
property  in  the  United  States  of  America,  and 
appointed  executors.  B.  afterwards  made  a  will, 
referring  to  and  recognizing  the  joint  will,  and 
disposing  of  property  in  Ireland,  and  appointing 
other  executors.  The  court  refused  to  the  exe- 
cutors of  B.*s  will  probate  of  that  will  alone,  but 
granted  them  probate  of  both  wills,  reserving 
the  right  of  the  executors  of  the  joint  wilL 
Fletcher,  In  goods  of,  11  L.  B.,  Ir,  369. 

Wlien  out  of  Jurisdiction.] — The  case  of  an 
executor's  executor  is  within  the  spirit  of  38 
Geo.  3,  c.  87,  s.  1,  and  21  &  22  Vict.  c.  95,  s.  18. 
Grant,  In  goods  of,  1  P.  D.  435  ;  45  L.  J.,  P.  88  ; 
24  W.  B.  929. 

The  executor's  executor  being  out  of  the  juris- 
diction, the  court  granted  administration,  with 
will  annexed,  to  the  nominee  of  parties  inte- 
rested, limited  to  a  particular  fund.    Ih, 

The  words  "  at  the  expiration  of  twelve  months 
from  the  death  of  the  testator,'*  in  s.  1  of  38 
Geo.  3,  c.  87,  when  compared  with  the  words 
given  in  the  form  of  affidavit  in  the  second 
section,  and  of  the  grant  of  administration,  must 
be  held  to  mean  at  or  after  the  expiration  of  that 
period.  Ruddy,  In  goods  of,  2  L.  B.,  P.  330  ;  41 
L.  J.,  P.  63  ;  25  L.  T.  950  ;  20  W.  B.  319. 

When  the  applicant  is  the  residuary  legatee, 
whose  interest  is  undetermined,  the  grant  will 
be  made  under  38  Geo.  3,  c.  87,  but  where  a  par- 
ticalar  sum  is  set  aside  for  and  actually  payable 
to  the  applicant,  the  grant  can  be  made  under 
21  &  22  Vict,  c  95,  s.  18.    Ih, 

The  court  will  make  a  limited  grant  to  the 
personal  representative  of  a  legatee,  the  executor 
being  out  of  the  jurisdiction,  though  the  legatee 
only  ia  mentioned  in  38  Geo.  3,  c.  87.  Collier, 
In  goods  of,  2  8.  &  T.  444  j  31  L.  J.,  K  63  ;  6  L.  T. 
849. 

The  executor  being  out  of  the  jurisdiction,  the 
court  made  a  grant  of  administration  with  the 


will  annexed,  to  the  father  and  guardian  of  in- 
fant legatees,  limited  to  the  interest  of  thosef 
legatees  in  the  unadministered  estate,  under  38 
Geo.  3,  c.  87,  20  &  21  Vict,  c,  77,  s.  74,  and  21  & 
22  Vict.  c.  95,  8.  18.  Uav\;pson,  In  goods  of,  1 
L.  B.,  P.  1  ;  35  L.  J.,  P.  1  ;  11  Jur.,  N.  S.  304. 

Probate  of  the  will  of  C.  had  been  granted  by 
a  peculiar  coui-t  to  his  executor,  who  was  now 
abroad,  and  supposed  to  be  in  Australia.  C,  at 
the  time  of  his  death,  had  assets  out  of  the  juris- 
diction of  that  peculiar.  A  motion  to  grant 
letters  of  administration,  with  the  will  annexed; 
to  the  residuary  legatee  of  C.  was  refused.  Cooper ^ 
In  goods  of,  1  S.  &  T.  66  ;  8  Jur.,  N.  S.  394. 

Of  Married  Women.]  —  A  married  woman 
made  a  will,  appointing  executors,  and  died  in 
the  lifetime  of  her  husband,  who  by  deed  con- 
firmed the  will,  and  consented  to  the  same  being 
proved.  The  court  granted  to  the  executors 
administration  with  the  will  annexed.  Pamala; 
In  goods  of,  31  L.  J.,  P.  158. 

Husband's  Assent  to  Probate  of  Will 


of  Harried  Woman.] — A  will  was  made  by  a 
married  woman  who  appointed  her  husband  one 
of  the  executors.  He  assented  to  the  making  ot 
the  will,  and  after  her  death  expressed  his  inten- 
tion to  take  probate,  but  died  before  doing  so  : — 
Held,  that  he  had  assented  to  the  probate. 
Cooper,  In  goods  of,  6  P.  D.  34  ;  50  L.  J.,  P.  41  ; 
44  L.  T.  Ill  ;  29  W.  B.  444  ;  46  J.  P.  472. 

The  court  will  not  make  a  general  grant  of 
probate  to  the  executors  named  in  a  will  of  a 
married  woman ;  but  where  the  husband,  or  if 
dead  his  representative,  assents  thereto,  it  will 
make  to  them  a  general  grant  of  administration 
with  the  will  annexed.  Reay,  In  goods  of,  4 
S.  &  T.  215  ;  31  L.  J.,  P.  154  ;  8  Jur.,  N.  S.  596.^ 

Peme  Ck>vert  Exeoutrix— Husband  Objecting 
to  Probate — Grant  to  Attorney.]  —  A  married 
woman  having  been  appointed  sole  executrix  of 
a  will  and  universal  legatee,  her  husband  ob^ 
jected  to  her  taking  probate.  The  court,  under 
s.  73  of  20  &  21  Vict.  c.  77,  made  the  grant  to 
her  attorney: — Quaere,  whether  a  husband  has 
an  absolute  right  to  object  to  his  wife's  taking 
probate  of  a  will  of  which  she  is  executrix: 
Clerke  v.  Clerke,  6  P.  D.  103 ;  50  L.  J.,  P.  69; 
78  ;  29  W.  B.  823 ;  45  J.  P.  588. 

Exeeutors  Surriving,  or  not  appearing  on 
being  Cited,] — When  an  executor,  to  whom 
power  has  been  reserved,  survives  his  acting 
co-executor,  and  does  not  appear  to  a  citation, 
the  grant  will  go  as  if  his  name  had  never 
appeared  in  the  will,  and  the  executors,  if  any, 
of  the  acting  executor  will  be  the  representative 
of  the  original  testator.  Noddings,  In  goods  of, 
3S.&T,15;  9  W.  B.  40. 

But  on  the  death  of  an  executor,  without 
having  either  renounced  or  taken  probate,  the 
executor  of  the  survivor  of  two  acting  executors 
becomes  thepersonal  representative  of  the  original 
deceased.  Lorimer,  In  goods  of,  2  S.  &  T.  471 ;  31 
L.  J.,  P.  189  ;  6  L.  T.  612  ;  10  W.  B.  809. 

B.,  surviving  executor  of  A.,  died  in  Australia  ; 
his  executors  proved  his  will  in  that  colony,  in 
which  alone  he  had  any  property  : — Held,  that 
no  administration  with  the  will  annexed  of  the 
unadminister^  property  of  A.  could  be  granted 
before  the  executors  of  B.  had  been  first  cited  to 
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shew  cause  to  the  contrary.    Fleming j  In  goods 
qf,  6  Jar.,  N.  S.  486. 

In  1869  the  presumption  arose  that  A.,  who  had 
not  been  heard  of  for  seven  years,  was  dead,  but 
there  were  no  circumstances  from  which  the  date 
of  his  death  could  be  inferred.  In  1857  his 
father,  who  would  have  been  entitled  to  ad- 
ministration had  he  survived  A.,  died  intestate, 
and  no  administration  was  taken  out  to  him.  It 
being  uncertain  whether  A.  or  his  father  sur- 
vived, the  court  granted  administration  of  the 
effects  of  A.  to  his  sister  without  requiring 
administration  to  the  father  to  be  taken  out. 
PeoK  In,  goods  of,  29  L.  J.,  P.  95.    • 

Bole  or  Joint.] — D.,  on  3rd  January,  1853,  de- 
vised and  bequeathed  all  his  real  and  personal 
estate  to  P.,  and  appointed  him  *'  sole  executor  of 
this  my  will."  In  March,  1862,  by  a  paper  pur- 
porting to  be  his  last  will,  he  devis^  and  be- 
queathed two  houses  as  described,  and  their 
appurtenances,  to  G.,  and  made  G.  ''sole  exe- 
cutor of  this  my  will : " — Held,  that  the  two 
executors  were  jointly  entitled  to  probate  of  both 
papers.  Geavet  v.  Price,  3  S.  &  T.  71 ;  32  L.  J,, 
P.  113  ;  8  L.  T.  610  ;  11  W.  R.  809. 

A  testator  appointed  his  wife  and  his  son 
**  whole  and  sole  executrix :  " — Held,  that  they 
were  entitled  jointly  to  probate  of  his  will. 
Court,  In  goods  of,  2  S.  &  T.  485  ;  31  L.  J.,  P. 
61  ;  8  Jur.,  N.  S.  142 ;  6  L.  T.  658  ;  10  W.  R 
809. 

P.  appointed  C.  and  D.  "  executors  of  my  will 
in  India,"  and  W.  "  sole  executrix  of  my  will  in 
England.*'  On  an  exemplification  of  probate 
granted  in  Calcutta  to  G.  being  sent  home,  pro- 
bate was  granted  in  the  principal  registry  to  W., 
as  one  of  the  executors  of  the  will,  reserving 
power  of  making  a  similar  grant  to  the  other 
executors  in  the  will.  The  Bank  of  England 
objected  to  the  reservation  of  this  power,  but 
the  court  refused,  on  motion  on  behalf  of  W.,  to 
direct  the  probate  to  be  altered.  Pulman,  In 
gcods  of,  3  S.  &  T.  269  ;  33  L.  J.,  P.  20  ;  9  Jur., 
N.  8.  1204  ;  9  L.  T.  347  ;  12  W.  R.  60. 

Por  Limited  Objeots.]— W.  made  a  will  in 
England  in  1861,  and  appointed  B.  and  C.  exe- 
cutors. In  May,  1862,  b^mg  in  India,  he  made 
a  codicil,  and  on  the  9th  of  June  executed  a 
paper  whereby  he  appointed  E.  and  F.  "my 
executors  in  this  country."  The  court  held,  that 
the  context  of  the  paper  giving  the  testator's 
reasons  for  the  appointment  of  E.  and  F.  shewed 
that  he  did  not  mean  them  to  have  any  power 
over  his  property  in  England,  and  granted  pro- 
bate to  B..and  C,  without  reserving  power  to 
E.  and  F.  Wallich,  In  goods  of,  3  S.  &  T.  423  ; 
33  L.  J.,  P.  87  ;  9  L.  T.  809. 

B.  appointed  each  of  his  sons,  when  he  came  of 
age,  to  be  an  executor  of  his  will,  "  so  far  as  re- 
spects any  residuary  real  and  personal  estate,  and 
the  aggregate  fund  forming  my  general  estate  : " 
— ^Held,  that  the  sons,  on  coming  of  age,  were 
entitled  to  probate,  limited,  as  far  as  possible,  in 
the  words  used  by  the  testator,  due  regaxd  being 
had  to  the  fact  that  such  probate  coidd  not  affect 
the  real  estate.  Barnes,  In  goods  of,  7  Jur.,  N.  S. 
195. 

Co&yicted  of  Felony.] — ^An  executor  who,  after 
his  testator's  death,  is  convicted  of  felony  is, 
nevertheless,  entitled  to  probate.    Smethurst  v. 


Tomlin,  2  S.  &  T.  143  ;  30  L.  J.,  P.  269  ;  7  Jur.. 
N.  8.  763. 

See  also  EXECUTOB  AND  AOMINISTSATOS. 


b.  Admlniatrators. 

To  Administrator  of  Xzoentor.] — Where  A. 
died,  having  appointed  B.  executor  of  his  ^IL 
and  he  proved  the  will,  and  died  leaving  part  cf 
the  estate  unadministered,  the  court  made  a 
grant  de  bonis  non  (with  the  will  annexed)  to 
the  administrator  of  B.,  the  parties  entitled  in 
priority  being  abroad  and  difficult  to  be  found ; 
but  required  that  security  should  be  giTen  to  the 
amount  of  their  share  of  the  property.  HicJtg, 
In  goods  of,  39  L.  J.,  P.  27  ;  22  L.  T.  563  ;  18 
W.  R.471. 

To  Administrator!  with  Will  Annexed.] — An 
administrator  with  the  will  annexed  cannot  be 
forced  to  take  out  administration  with  a  later 
will  annexed,  when  the  first  administration  is 
revoked,  although  he  has  intermeddled  with  the 
estate.    Davis,  In  goods  o/j  4  8.  &  T.  213. 

A  mother,  by  her  will,  appointed  her  daughter, 
who  was  under  age,  sole  executor  and  nnlTersal 
intromitter  with  her  movable  means  and  estate, 
and  certain  persons  trustees  for  the  daughter 
until  she  was  of  legal  age.  In  a  subsequent  port 
of  the  will  she  directed  the  trustees,  in  case  her 
daughter  died  before  coming  of  age,  to  diride 
the  residue  of  her  property  in  a  particular  way. 
The  court  refused  to  grant  probate  of  the  ^rill  to 
the  trustees  as  executors  according  to  the  tenor 
thereof,  but  ordered  that  administration  with  the 
will  annexed  should  issue  to  them  under  the 
Probate  Act,  s.  73,  by  reason  that  the  testatrix 
had  not  appointed  by  her  will  an  executor  com- 
petent to  take  probate.  Stewart  or  Stuart,  In 
goods  of,  3  L.  R.,  P.  244 ;  44  L.  J.,  P.  37 ;  33 
L.  T.  72  ;  23  W.  R.  683. 

A  testator,  after  making  several  specific  be- 
quests, **  ordered  the  management  of  all  the  rest 
to  John  Smith  and  Judy ; "  there  not  being  in 
the  will  any  other  words  indicative  of  an  ap- 
pointment of  an  executor  or  of  a  bequest  of 
residue : — Held,  that  John  Smith  and  Judy  had 
been  constituted,  not  executors  according  to  the 
tenor,  but  residuary  legatees,  and  were  entitled. 
not  to  probate,  but  to  administration  with  the 
will  annexed.  Smith  v,  Kerrane,  Kerrane^  In 
goods  of,  II  Ir.  R.,  Eq.  447. 

Where  there  is  an  executor  de  facto  the  oomt 
has  no  power  to  grant  letters  of  administration 
with  the  will  annexed.  Delaeour,  In  goods  of,  9 
Ir.  R.,  Eq.  86. 

A  person  died  possessed  of  real  and  personal 
estate.  By  his  will  he  gave  the  income  derivable 
from  his  estate  and  effects  to  A.  for  life,  and 
continued^"  the  whole  after  her  decease  goes  to 
my  legal  heirs  and  theirs  for  ever : " — ^Held, 
that,  on  the  true  construction  of  the  words  *'  my 
legal  heirs  and  theirs  for  ever,"  the  heir-at-law 
took  as  residuary  legatee  of  the  personalty  as 
well  as  realty,  and  was,  therefore,  entitled  in  that 
character  to  a  grant  of  administration  with  the 
will  annexed.  Dveon,  In  goods  of,  Ibdhwmter  v. 
Thompson,  4  P.  D.  81  ;  47  L.  J.,  P.  57  ;  39  L.  T. 
234  ;  26  W.  R.  883. 

Bankmptoy  of  Administrator.] — ^An  adminis- 
trator became  bankrupt,  and  in  his  capacity 
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as  administrator  proved  for  a  debt  owing  by 
him  to  the  intestate's  estate.  A  dividend  be- 
came payable  to  the  estate,  but  in  the  meantime 
the  administrator  became  bankrupt  again,  and 
left  the  countiy.  The  court  refused  to  recall 
the  letters  of  administration  granted  to  him  and 
to  make  a  fresh  grant  to  his  creditor's  assignee. 
Hammond,  In  goodt  of,  30  L.  T.  76 ;  22  W.  R. 
353. 

Administrator  pendente  lite.]— A  married 
woman,  under  a  power  given  to  her  to  that 
effect,  duly  executed  a  will.  Her  husband,  by 
his  will,  made  her  universal  legatee  and  sole 
executrix.  She  survived  him,  but  did  not  tidce 
probate  of  his  will  or  re-execute  her  own. 
Litigation  having  arisen  on  the  question 
whether  the  wife's  executors  were  entitled  to 
a  limited  or  a  general  grant  of  probate,  the 
court  appointed  an  administrator  pendente  lite 
to  the  estate  of  the  husband.,  as  well  as  one  to 
her  estate.  Dawes,  In  goods  of,  2  L.  R.,  P.  147  : 
23  L.  T.  397. 

A  party  executed  a  will  and  two  codicils,  and 
by  the  will  he  appointed  executors.  A  suit  was 
iDstituted  to  try  the  validity  of  the  second  codicil 
only ;  such  codicil  in  no  way  affecting  the  ap* 
pointment  of  executors.  The  court  refused  to 
appoint  an  administrator  pendente  lite.  Mor- 
timer v.  Paull,  2  L.  R.,  P.  85  ;  39  L.  J.,  P.  47  ; 
22  L.  T.  631  ;  18  W.  R.  901. 

Executors  could  not  ebforce  in  the  Court  of 
Chancery  an  agreement  to  purchase  made  with 
their  testator,  in  consequence  of  an  appeal  to  the 
House  of  Lords  as  to  the  validity  of  the  will 
being  still  undecided,  and  their  consequent  in- 
ability to  shew  a  sufficient  title  to  the  property. 
The  court,  on  motion  by  the  executors,  and  adl 
parties  consenting,  rescinded  the  order  by  which 
it  had  delivered  out  probate  to  the  executors,  and 
issued  to  them  in  its  place  a  grant  of  adminis- 
tration pendente  lite.  Wright  v.  Rogers,  2  L.  R., 
P.  179  ;  40  L.  J.,  P.  8  ;  23  L.  T.  569  :  19  W.  R. 
192. 

Administration  pendente  lite  was  granted  to 
4he  defendant  in  a  suit,  the  plaintiff  not  op- 
posing. Be  Chatelatn  v.  Pontigny,  1  S.  &  T.  34 ; 
S7L.J.,  P.  18. 

•  The  court  will  follow  the  practice  of  the  Court 
of  Chanceiy  in  appointing  receivers,  and  will 
appoint  an  administrator  pending  suit,  where  a 
bonA  fide  suit  is  pending,  irrespectivdy  of  the 
property  being  in  particular  danger.  Bellew  v. 
BeUew,  4  S.  &  T.  58  ;  34  L.  J.,  P.  126  ;  11  Jur., 
•N.  S.  688  ;  13  L.  T.  247. 

•  In  appointing  an  administrator  pendente  lite 
the  court  cannot,  except  with  the  consent  of  all 
interested  parties,  give  him  special  powers  to 
pay  an  annuity,  by  way  of  maintenance,  to  one 
of  the  residuaiy  legatees,  who  is  also  one  of  the 
-next  of  kin.  Whittle  v.  KeaU,  36  L.  J.,  P. 
54. 

Where  an  estate  was  insolvent  and  the  subject 
of  a  suit  for  administration  in  chancery,  but 
which  was  suspended  by  the  death  of  the  ad- 
ministratrix, and  could  not  be  proceeded  with 
without  the  appointment  of  an  administrator, 
and  the  children  of  the  deceased  were  all  minors 
except  one,  and  he  was  in  New  Zealand,  and  the 
solicitors  for  the  family  intimated  that  none  of 
the  children,  or  any  one  on  their  behalf,  would 
take  out  administration,  the  court,  on  an  appli- 
eation  to  grant  administration  to  a  creditor  who 
had  proved  his  debt  in  the  administration  suit, 


declined  to  gi-ant  administration  until  the 
children  should  be  cited,  and  the  particulars  of 
the  debt,  as  well  as  of  the  estate  of  the  deceased, 
brought  before  the  court  by  affidavit.  Bradley, 
In  goods  of,  14  W.  R.  409. 

'Where  the  estate  of  a  deceased  consists  of  his 
share  of  a  business  which  he  was  carrying  on  in 
partnership  at  the  time  of  his  death,  and  which 
is  continued  to  be  carried  on  by  the  surviving 
partner,  the  court  will  not  appoint  an  adminis- 
trator pendente  lite  against  the  wish  of  the 
surviving  partner,  unless  a  strong  case  is  made 
that  he  is  dealing  improperly  with  the  business. 
Ilorrell  v.  Witts,  1  L.  R.,  P.  103  ;  35  L.  J.  P. 
56  ;  12  Jur.,  N.  S.  673  ;  14  L.  T.  137  ;  14  W.  R. 
516. 

The  court  ordered,  in  granting  administration 
pendente  lite,  that  the  administrator  should  not 
remove  certain  diamonds  which  were  deposited 
in  the  Bank  of  England  by  the  executors  after 
the  death  of  the  testatrix.  Smith  v.  Tehhitt,  16 
L.  T.  96. 

Concurrent  suits  were  pending  between  the 
same  parties  in  the  Court  of  Chancery  and  Court 
of  I^obate,  and  the  former  had  appointed  a  re- 
ceiver of  the  personal  estate  of  the  deceased. 
The  court  at  first  refused  to  appoint  an  adminis- 
trator pendente  lite,  but  afterwards,  being  satis- 
fied that  no  conflict  of  jurisdictions  would  arise, 
and  that  the  justice  of  the  case  required  the 
order,  appointed  the  receiver  of  the  Court  of 
Chancery  also  administrator  pendente  lite  at  the 
instance  of  the  creditors  of  the  deceased,  with 
the  view  of  enabling  them  to  obtain  speedy  pay- 
ment of  their  debts.  Tiehbome  v.  Tiehhorne, 
and  Tiehbome,  In  goods  of,  1  L.  R.,  P.  730 ; 
38  L.  J.,  P.  36,  70  ;  20  L.  T.  820, 1016  ;  17  W.  R. 
832. 

Under  s.  70  the  court  has  power  to  appoint  an 
administrator  even  though  the  apphcation  is 
made  by  a  third  person  not  party  to  the  suit. 
lb.    See  also  cases ^ost,  col.  9to. 


On  giving  Seonzity.] — ^An  administrator 


pendente  lite  was  appointed  on  his  giving  se- 
curity, to  the  amount  of  one  yearns  income  of 
the  property,  his  administration  to  be  under  the 
direction  of  the  court.  The  court  directed  that 
he  should  not  discharge  claims  on  the  estate 
until  they  had  passed  before  the  registrar. 
Charlton  v.  Hindmarsh,  1  S.  &  T.  519 ;  8  W.  R. 
259. 


On  Adminifltrator'e  AAdayit  that  it  waa 

for  the  Good  of  the  Eitate.  ] — In  an  interest  suit 
between  the  Queen*s  proctor  and  a  peison 
asserting  himself  to  be  lavrf  ul  nephew  of  a  de- 
ceased intestate,  the  court  appointed  the  person, 
who  had  been  made  receiver  in  respect  of  the 
same  estates  in  proceedings  in  chancery,  to  be 
administrator  pendente  lite,  on  his  affidavit  that 
the  estates  in  certain  particulars  would  be  bene- 
fited by  being  dealt  with  by  a  person  clothed 
with  such  authority,  and  on  consent  of  the 
parties  to  the  suit.  Her  Mtyesty^s  Procurator* 
General  v.  Williams,  2  S.  &  T.  363  ;  6  L.  T. 
765. 

Bepreientative  of  Deceased  HeztofKin.] — 
W.  died  intestate,  leaving  a  sister  and  several 
nephews  and  nieces,  children  of  a  deceased 
brother  and  sisters,  his  next  of  kin.  The  sur- 
viving sister  died,  and  her  administrator  applied 
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for  A  grant  of  administration  of  the  goods  of  W.: 
—Held,  that  he  was  not  entitled  to  administra- 
tion without  citing  the  nephews  and  nieces. 
Walker  J  In  goods  o/j  11  L.  R.,  Ir.  360. 

BaeeiTen  of  Baal  Estate.]— Before  a  receiver 
of  real  estate  will  be  appointed  by  the  court,  it 
is  necessary  that  it  should  appear,  on  affidavit, 
that  the  heir-at-law  or  the  devisee,  or  other 
person  having  or  pretending  interest  in  the  real 
estate,  has  been  cited.  Purday  v.  Field.  3  S.  & 
T.  576. 

The  court  has  no  power  to  appoint  a  receiver 
unless  the  validity  of  the  will  by  which  real 
estate  is  affected  is  in  dispute.  It  therefore  re- 
fused to  appoint  a  receiver  when  the  only  ques- 
tion was  as  to  the  person  who  was  appointed 
executor  in  the  will.  Grant  v.  Grant,  1  L.  R., 
P.  654  ;  38  L.  J.,  P.  65  ;  20  L.  T.  684. 

Limited  erant.]— Administration  of  the  estate 
of  B.  had  been  granted  to  two  of  his  sons  in 
1818,  one  of  whom  had  since  died,  and  the  other 
had  for  many  years  resided  in  the  West  Indies. 
A  sum  of  money  being  divisible,  in  which  the 
surviving  administrator  had  no  interest,  an  ad- 
ministration was  granted  to  a  third  son,  limited 
to  the  particular  sum  to  be  divided  and  to 
continue  so  long  only  as  the  former  surviving 
administrator  remained  out  of  the  jurisdiction 
of  the  court.  BayneSy  In  goods  of,  7  Jur.,  N.  S. 
832. 

To  an  Admlniitrator  in  a  Chancery  Bait.] — On 
an  application  in  the  Probate  Division  by  a  de- 
fendant in  a  chancery  siiit  for  a  grant  of  letters 
of  administration  to  the  estate  of  the  plaintiff  in 
that  suit  with  a  view  to  wind  up  the  chanoery 
suit: — Held,  that  an  affidavit  by  the  parties 
interested  in  the  estate  and  assenting  to  such  a 
course  is  necessary.  Richardson,  In  goods  of,  35 
L.  T.  767. 

Held,  also,  that  even  with  an  affidavit  before 
the  court  no  order  can  be  made  without  first  a 
certificate  under  the  hand  of  the  judge  in  the 
Chanoery  Division  before  whom  the  suit  is  pend- 
ing, which  shall  state  that  the  course  proposed 
is  a  proper  one  under  the  circumstances.    lb, 

Bale  ordered  in  Chancery  after  Appoint- 
ment.]— An  administrator  pendente  lit«  having 
been  appointed  by  the  Court  of  Probate,  a  suit 
was  instituted  in  the  Court  of  Chancery  to  ad- 
minister the  estate  of  the  deceased,  and  an  order 
was  made  in  such  suit  upon  the  administrator  to 
sell  certain  property  for  the  purpose  of  raising  a 
fund  to  pay  the  debts  due  from  the  deceased's 
estate.  The  Court  of  Probate  refused  to  inter- 
fere and  stop  the  sale  so  ordered  by  the  Court  of 
Chancery.  Tiehbome  v.  Tichhome,  2  L.  R.,  P. 
41  ;  39  L.  J.,  P.  23  ;  22  L.  T.  42. 

During  Inianity.]— Where  an  administratrix 
who  was  herself  beneficially  entitled  to  the  un- 
administered  residue  of  the  personal  estate  of 
the  deceased  became  of  unsound  mind,  but  had 
not  been  so  found  by  inquisition,  the  court 
granted  letters  of  administration  de  bonis  non 
to  her  next  of  kin  for  her  use  and  benefit  pend- 
ing her  unsoundness  of  mind :  the  letters  of 
administration  already  granted  being  impound^ 
in  the  meanwhile.  jSsjnnasse,  In  goods  of,  3  Ir. 
L.  R.  185. 


Where  one  executor  was  insane,  and  the  other 
was  a  seafaring  man  engaged  on  a  voyage  to  the 
East  Indies,  the  court  passed  them  both  oTer 
and  made  a  grant  of  administration  with  the 
will  annexed  to  a  third  person.  Lewis,  In  goods 
of,  25  L.  T.  510  ;  19  W.  R.  1038. 

When  ITnneeefsary  —  Setates  Aliroad.] — ^An 

administrator  of  C.  in  India,  recovered  judg- 
ment against  M.  in  an  action  in  Calcutta.  Ikl. 
died,  and  his  estate  was  being  administered  in 
England  : — Held,  that  it  was  not  necessary  for 
the  administrator  to  take  out  administratiou  in 
England  to  C.'s  estate.  Maenicol,  In  re,  Afac' 
nicol  V.  Mat^nicol,  19  L.  B.,  £q.  81 ;  31  L.  T.  566  ; 
23  W.  B.  67. 

When  a  creditor  of  an  English  company  ^rhich 
is  being  wound  up  by  the  court  dies  domiciled 
abroad,  the  official  liquidator  cannot  send  a 
dividend  abroad  to  be  paid  to  the  foreign  execn^ 
tors,  but  the  dividend  can  only  be  paid  on  pro- 
duction of  an  English  stamped  probate.  Ckfm* 
tnercial  Bank  Corporation,  in  re;  Cvmmissiamers 
of  Inland  Berenue,  Ex  parte,  5  L.  R.,  Ch.  314 ; 
39  L.  J.,  Ch.  497  ;  22  L.  T.  219 ;  18  W.  R.  411. 

See  also  Executob  and  Administrator. 


o.  In  Oasea  of  Husbands  and  Wives. 

Te  Widew  or  Next  of  Kin  of  Beeeased  Hii»» 
band.] — The  next  of  kin  and  heir  to  the  real 
estate  of  the  intestate  contested  the  right  to 
administration  with  the  widow,  on  the  gioiind 
of  her  want  of  interest  through  the  insolrency 
of  the  personal  estate.  There  was  no  distinct 
denial  of  the  insolvency  by  the  widow,  but  the 
evidence  to  prove  it  was  not  very  concluaive. 
The  court  refused  to  depart  from  the  practioe  of 
preferring  the  widow,  and  made  the  grant 
accordingly.  Peat  v.  Peat,  25  L.  T.  108;  19 
W.  B.  856. 

A  person  died  intestate,  leaving  a  widow  and 
several  minor  children  by  a  former  wife.  Daring 
his  lifetime  he  had  been  assisted  in  his  business 
by  his  brother.  On  the  other  hand,  his  widow, 
to  whom  he  had  been  married  but  a  short  time, 
was  entirely  unacquainted  with  its  management. 
These  circumstances  were  held  not  to  be  suffi- 
cient to  authorize  the  court  to  grant  a  joint 
administration  to  the  widow,  and  to  the  brother 
as  guardian  of  the  minor  children.  Richard*, 
In  goods  of,  2  L.  B.,  P.  216  ;  40  L.  J.,  P.  29  ;  24 
L.  T.  142  ;  19  W.  B.  443. 

A  testator  appointed  an  executor,  and  be- 
queathed the  residue  of  his  personal  estate  to  A« 
The  testator  and  A.  were  lost  in  the  same  ship, 
and  there  was  nothing  to  shew  who  was  the  sur- 
vivor. The  executor  renounced  : — Held,  that  as 
the  bequest  to  A.  did  not  take  effect,  and  there* 
fore  was  not  transmissible  to  his  personal  repre- 
sentative, the  widow  of  the  testator  was  entiiled 
to  administration  with  the  will  annexed.  Cbr- 
michael,  In  goods  of,  32  L.  J.,  P.  70  ;  11  W.  B. 
462. 

A  testator,  having  in  one  clause  of  his  will  left 
all  his  personal  property  to  his  wife  absolutely, 
by  a  subsequent  clause  gave  her  only  a  life  in- 
terest therein.  Under  these  circumstances  a 
special  grant  was  ordered  to  issue,  which,  after 
reciting  the  two  clauses,  should  authorize  the 
widow  to  take  administration  as  the  party  named 
in  them.  Westropp,  In  goods  of^  5  Jur.,  N.  S. 
1318. 
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A  soldier,  whilst  stationed  at  the  Cape  of  Good 
Hope,  was  married  to  A.,  and  he  being  still  resi- 
dent in  that  colony,  such  marriage  was  dissolved 
bj  a  properly-constituted  coort  there,  by  reason 
of  A.'s  adultery.  This  decree  was  made  before 
the  Divorce  Act  (20  &  21  Vict.  c.  85).  He  sub- 
sequently, still  serving  with  his  regiment  in  the 
same  colony,  was  married  to  B.,  and  this  last 
marriage,  by  the  law  of  the  Cape  of  Good  Hope, 
was  a  valid  marriage : — Held,  that  B.  was  en- 
titled to  administration  of  his  goods  upon  his 
death  as  his  lawful  widow  and  relict.  Argent  v. 
Argent,  4  S.  &  T.  62  ;  34  L.  J.,  P.  133  ;  11  Jur., 
N.  S.  864  ;  12  L.  T.  768. 

When  Widow  paiied  over.] — The  court  will 
not,  at  any  rate  without  notice,  pass  over  the 
widow,  who  has  been  legally  separated  from  her 
husband  by  reason  of  her  cruelty,  in  granting 
administration  to  his  estate.  Ihler,  In  goods  of, 
3  L.  R.,  P.  60 ;  42  L.  J.,  P.  18  ;  28  L.  T.  479  ;  21 
W.  R.  550. 

The  court  is  precluded  by  21  Hen.  8,  c.  5,  s.  3, 
from  making  a  joint  grant  of  administration  to 
a  widow  and  one  of  the  persons  entitled  in  dis- 
tribution, even  with  the  consent  of  the  next  of 
kin,  and  of  all  the  other  persons  entitled  in  dis- 
tribution, and  20  &  21  Vict.  c.  77,  s.  73,  does  not 
enlarge  the  power  of  the  court  in  such  a  case. 
Bromningj  In  goods  of,  2  S.  &  T.  634  ;  31  L.  J., 
P.  161  ;  7  L.  T.  217  ;  10  W.  R.  96. 

An  intestate  left  a  widow  and  two  children 
surviving.  He  had  been  separated  for  some  time 
before  his  death  from  the  widow,  and  she  had 
been  convicted  of  felony,  and  was  leading  a  life 
of  prostitution.  The  court  passed  her  over,  and 
made  a  grant  to  the  son.  Boddan,  In  goods  of, 
28  L.  T.  368. 

For  sufficient  cause,  e.g.,  the  misconduct  of  a 
widow,  in  having  eloped  from  her  husband  and 
lived  in  adulteiy,  the  court  will  grant  adminis- 
tration to  the  next  of  kin  in  preference  to  the 
widow.  Anderson,  In  goods  of,d  S.  &  T,  489  ; 
33  L.  J.,  P.  149 ;  11  L.  T.  21. 

The  testator  died,  leaving  a  widow  but  no 
issue.  He  bequeathed  a  policy  of  insurance  for 
1002.  to  his  sister  for  her  separate  use,  but  ap- 
pointed no  executor.  Such  policy  of  insurance 
comprised  almost  the  whole  of  the  personal 
estate  of  the  testator,  and  there  were  charges  of 
adultery  against  the  widow.  The  court,  in  the 
exercise  of  its  discretion,  without  going  into  the 
allegations  against  the  widow,  made  a  grant  of 
letters  of  administration  with  the  will  annexed 
to  the  sister  of  the  deceased,  as  the  person  having 
the  larger  interest,  but  ordered  that  the  widow 
should  nave  her  costs  out  of  the  estate.  Homan, 
In  goods  of,  62  L.  J.,  P.  94  ;  31  W.  R.  955. 

An  intestate  was  a  clerk  in  the  treasurer's 
office  of  a  corporation.  The  borough  treasurer 
had  admitted  that  he  had  been  guilty  of  em- 
bezzling a  large  sum  of  money  belonging  to  the 
corporation,  and  it  was  also  suggested  that  money 
was  due  from  the  deceased  to  the  corporation  : — 
Held,  that  there  were  no  special  circumstances 
within  20  &  21  Vict.  c.  77,  s.  73,  to  justify  the 
court  in  passing  over  the  widow  and  granting 
administration  of  the  estate  to  a  third  person. 
WelU  v.  Brook,  25  W.  R.  463. 

J.  B.  died,  leaving  her  husband  G.  B.  and 
several  children  her  surviving.    G.  B.  remarried, 
and  died  without  administering  the  effects  of  i 
his  first  wife.    Letters  of  administration  of  the 
effects  of  G.  B.  were  granted  to  a  creditor,  who 


renounced  all  right  to  administer  the  effects  of 
J.  B. :— Held,  that  the  children  of  J.  B.  were, 
and  not  the  widow  of  G.  B.  was,  entitled  to  the 
grant  of  administration  of  the  effects  of  J.  B. 
Bell,  In  goods  of,  1  S.  &  T.  288  ;  29  L.  J.,  P. 
162  ;  5  Jur.,  N.  S.  473  ;  7  W.  R.  349. 

Where  a  testator  assigned  his  property  on 
trust,  to  take  effect  on  his  death,  for  his  widow 
and  children,  the  court,  in  favour  of  the  inten- 
tion, granted  administration,  passing  over  the 
widow,  who  was  first  entitled  to  the  trustee. 
Cosnalian,  Inaoods  of,  1  L.  R.,  P.  183  ;  35  L.  J., 
P.  76  ;  14  L.  T.  337  ;  14  W.  B.  969. 

Hniband.] — A  husband  is  entitled  to  take  out 
administration,  in  right  of  the  wife,  to  her  next 
of  kin,  deceased  intestate,  and  her  renunciation 
in  favour  of  a  third  person,  e.g.,  a  creditor  of 
the  deceased,  will  not  deprive  the  husband  of  his 
right.    Ilaynes  v.  Matthews,  1  S.  &  T.  460. 

Quaere,  whether  a  husband  who,  by  a  deed 
of  separation,  has  resigned  aU  claim  to  the  pro- 
perty of  his  wife,  is  thereby  excluded  upon  her 
death,  in  his  lifetime,  from  taking  any  interest 
as  her  representative.  In  such  a  case  the  court 
vnll  not  grant  administration  to  the  next  of  kin 
of  the  wife  unless  the  husband  is  cited.  Oran' 
more  (Lord^,  In  goods  of,  30  L.  J.,  P.  183. 

The  next  of  km  of  a  married  woman  are  not 
at  liberty  to  question  her  husband's  right  to  ad- 
minister to  her  estate  on  the  ground  of  the 
nullity  of  the  marriage  by  reason  of  the  im- 
potence of  the  husband. '  A,  v.  B,^  1  L.  R.,  P. 
559. 

A  married  woman  was  the  only  legatee  of  a 
will  which  contained  no  appointment  of  an  exe- 
cutor. Her  husband  refused  to  consent  to  her 
taking  the  grant  of  administration  with  the  will 
annexed,  or  to  join  the  bond.  The  property 
being  left  to  her  separate  use,  the  court  made 
the  grant  to  her  attorney  without  the  husband's 
consent.  Warren,  In  goods  of,  1  L.  R.,  P.  538 ; 
37  L.  J.,  P.  12. 

Rule  50,  1862,  which  directs  that  no  person 
who  renounces  probate  or  administration  in  one 
character  "shall  be  permitted  to  take  represen- 
tation to  the  deceased  in  another,  does  not  apply 
to  the  husband  of  a  residuary  legatee  who  signs 
a  renunciation,  executed  by  his  wife,  merely  to 
signify  his  assent  to  her  act.  As  a  creditor  he 
may  take  administration  notwithstanding  his 
signature  to  such  a  document.  Biggs,  In  goods 
of,  1  L.  R.,  P.  595  ;  37  L.  J.,  P.  79. 

A  married  woman,  with  her  husband's  assent, 
made  a  will.  After  her  death,  her  husband  took 
the  property  bequeathed  to  him  by  the  will,  and 
at  his  death  the  will  was  found  amongst  his 
papers.  The  court  granted  probate  of  the  will 
to  the  executors  upon  the  ground  that  the  hus- 
band after  his  wife's  death  had  continued  his 
consent.     Child,  In  goods  of,  16  W.  R.  407. 

A.  died,  leaving  all  the  property  over  which 
she  had  power  of  appointment  to  B.,  who  was 
married  and  resident  in  America.  B.'s  husband 
came  to  England  and  applied  for  a  grant  of  ad- 
ministration with  the  will  annexed.  The  court, 
before  making  the  grant,  required  that  B.'s  con- 
sent should  fi^t  be  obtained.  Williams,  In  goods 
of,  17  L.  T.  518. 


Of  Adminiftratrix.] — ^A  creditor's  admin- 


istration of  the  personal  estate  and  effects  of  B. 
was  granted  to  C,  a  feme  sole.     0.  subsequently 
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intcrmarriod  with  D.,  and  died  six  weeks  after- 
wards, leaving  part  of  the  estate  of  B.  unad- 
ministered,  and  the  debt  in  respect  of  which  she 
had  obtained  the  grant  still  owing.  The  court 
held  that  D.  had  not  reduced  his  wife's  chose  in 
action  in  the  debt  into  possession  bj  merely 
taking  possession  of  that  part  of  B/s  estate  which 
he  found  in  her  hands,  and  refused  to  make  to 
him  a  grant  de  bonis  non  of  the  goods  of  B.  until 
he  had  first  taken  out  administration  to  his  wife. 
JtUdotif  In  good*  of,  1  L.  R.,  P.  G37  ;  38  L.  J., 
P.  40 ;  20  L.  T.  330. 

To  SepreientatiTes  of  Hniband  and  Wifo — 
Death  of  Wife.] — ^A  wife  whose  personal  estate 
consisted  of  a  legacy  which  became  payable  in 
1864,  died  in  1856  intestate.  In  1845  her  hus- 
band went  abroad,  and  was  last  heard  of  in 
1853  : — Held,  that  as  there  was  no  evidence  that 
she  died  a  widow,  her  next  of  kin  was  not  en- 
titled to  administer  without  citing  the  represen- 
tatives of  her  husband.  JVichoU  or  NicholU,  In 
goods  of,  2  L.  R.,  P.  461 ;  41  L.  J.,  P.  88  ;  27 
L.  T.  323  ;  21  W.  R.  161. 

The  rule  that  when  husband  and  wife  perish 
together,  and  there  is  no  evidence  that  the  one 
survived  the  other,  administration  of  their  per- 
sonal estate  will  be  granted  to  their  respective 
next  of  kin,  is  not  applicable  to  such  a  case. 
lb. 

Where  a  married  woman  makes  a  will  and  2^\h 
points  no  executor,  the  persons  interested  under 
the  will  are  entitlcKl  to  the  grant  in  priority  to 
the  husband,  who  can  only  obtain  the  grant  on 
their  renunciations  being  filed  in  the  registry. 
Bailey,  In  good*  of  2  8.  &  T.  135  ;  30  L.  J.,  P. 
190  ;  4  L.  T.  890  ;  9  W.  R.  540. 

A  woman,  being  entitled  to  a  legacy  on  the 
death  of  another  person,  married  and  died  in  the 
lifetime  of  her  husband,  who  also  died  before  the 
legacy  had  become  payable  and  without  having 
taken  out  administration  to  his  wife : — Held, 
that  the  legacy  formed  part  of  the  estate  of  the 
husband,  and  that  administration  to  the  wife  in 
respect  of  such  legacy  could  only  be  granted  to 
the  representative  of  the  husband.  Harding,  In 
goods  of  2  L.  R.,  P.  394  ;  26  L.  Tl  668  ;  20 
W.  R.  615. 

In  the  absence  of  express  woi^  in  the  grant, 
the  administrator  with  the  will  annexed  of  a 
married  woman,  who  was  an  executrix,  takes 
only  as  administrator  of  an  executrix,  and  has 
no  relation  with  the  original  testator.  Briggs, 
In  goods  of  26  W.  R.  535. 

A  husband  appointed  his  wife  and  two  other 
persons  as  executrix  and  executors.  The  wife 
re-married  and  died,  having,  during  her  second 
coverture,  made  a  will  in  accordance  with  her 
power  of  appointment,  and  she  appointed  her 
husband  her  sole  executor.  The  husband  took 
out  letters  of  administration  with  the  will  an- 
nexed. Part  of  the  estate  of  the  original  testator 
remained  unadministercd,  the  two  other  execu- 
tors having  predeceased  the  wife.  The  court 
held  that  the  grant  of  letters  of  administration 
to  the  second  husband,  with  the  will  of  his  wife 
annexed,  did  not  continue  the  chain  of  represen- 
tation to  the  original  testator,  and,  with  the 
consent  of  the  second  husband,  granted  adminis- 
tration of  the  unadministered  effects  of  the  tes- 
tator to  his  daughter  as  one  of  the  residuary 
legatees.    Ih, 

Where  a  husband  survives  the  wife,  and  dies 
intestate,  without  administering  to  her  estate. 


his  next  of  kin  must  constitute  themselves  his 
legal  representatives  before  they  have  any  claim 
to  administer  to  the  wife's  estate.  Craust,  In 
goods  of,  1  S.  &  T.  146. 

A  limited  probate  taken  out  of  the  will  of  a 
feme  covert  will  not  continue  the  chain  of  repre- 
sentation under  the  general  probate  of  the  will 
of  the  original  testator  ;  but  the  court  will  make 
a  supplemental  grant,  limited  to  the  property 
whicn  the  feme  covert  had  as  executrix.  Bayne, 
In  goods  of,\  S.  &  T.  132. 

A.  died  in  Ireland.  B.,  his  executor,  proved 
his  will  there.  B.  died,  and  C,  his  executor, 
proved  his  will  in  Ireland  and  had  the  Irish 
grant  re-sealed  in  the  principal  registry  of  the 
Court  of  Probate  in  Bngland  :~Held,  that  the 
chain  of  representation  was  not  continued,  and 
that  C.  was  not  entitled  to  a  grant  of  adminis- 
tration of  the  personal  estate  and  effects  in 
England  of  A«'s  wife,  who  predeceased  her  hus- 
band. Gaynor,  In  goods  of,  1  L.  R.,  P.  723  ;  38 
L.  J.,  P.  79. 

When  a  married  woman,  with  her  husband's 
consent,  had  made  investments  in  her  own 
name,  and  had  made  a  will  in  his  life  disposing 
of  property  over  which  she  had  a  power  of  ap- 
pointment, and  of  all  her  other  property,  and 
her  husband  had,  in  writing,  consented  to  and 
approved  of  the  will,  and  the  wife  died  in  the 
husband^s  lifetime,  the  court  revoked  a  limited 
grant  made  to  her  executors,  and  decreed  a 
general  grant  of  administration  with  the  will 
annexed  to  them,  upon  the  consent  of  the  per- 
sonal representative  of  the  husband  to  sach 
grant  being  filed.  Beay,  In  goods  </,  4  S.  &;  T. 
215  ;  31  L.  J.,  P.  154  ;  8  Jur.,  N.  S.  596. 

A  wife  separated  io  1836  from  her  husband, 
on  account  of  his  intemperate  habits,  and  after- 
wards maintained  herself.  In  1873  she  disposed 
by  will  of  personal  property  which  ahe  had 
earned  after  the  separation.  The  court  made  a 
grant  of  probate  to  the  executon  limited  to  the 
property  of  which  she  had  disposed,  and  OTer 
whicli  she  had  power  of  disposition.  Andrews, 
In  goods  of  28  L.  T.  479 ;  21  W.  R.  676. 

A  wife  was  deserted  by  her  husband,  and  died 
possessed  of  property  which  was  invested  in 
1871.  It  did  not  appear  at  what  time  she  be-> 
came  possessed  of  the  property,  but  it  was  after 
the  desertion.  The  court  granted  probate  only 
of  the  property  to  which  the  testatrix  had  be- 
come entitled  since  the  passing  of  the  Marriefl 
Women^s  Property  Act,  1870.  Pej^per,  In  gaasU. 
of  31  L.  T.  274  ;  22  W.  R.  832. 

A  couple  married  in  1811 ;  in  1817  they  ver- 
bally agreed  to  separate,  and  not  to  interfere  witli 
each  other,  and  divided  then  their  furniture  and 
effects.    They  never  again  cohabited,  and   the 
wife  supported  herself  by  her  own  industry,  and 
acquired  property,  which  she  disposed  of  by  will 
in  1856.   Probate  of  this  will  was  opposed  by  tia^ 
husband,  who  asserted  his  marital  right  to  hds 
wife's  property : — Held,  that  the  property  liaa 
been  acquired  to  the  wife's  sole  use,  and  the  jos 
diq>onendi  would  therefore  attach  to  such  pxo- 
oerty.    Haddon  v.  Fladgate,  1  8.  &  T.  48  ;    37 
L.  J.,  P.  21.    See  also  eases  post,  col.  982. 


Death  of  Husband.] — A  husband  was  lost 


at  sea  in  or  about  1846,  having  made  a  will  by 
which  he  left  all  his  property  to  his  wife,  "vtIk) 
died  in  1874  without  having  taken  any  steps  to 
prove  his  will.  The  widow  for  sevend 
drew  the  dividends  from  money  in  the 
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which  had  belonged  to  her  husband,  but  the 
Bank  of  England  had  refused  to  transfer  the 
stockf  or  paj  the  arrears  of  diyidend,  to  her  ad- 
ministrator, until  administration  to  the  hus- 
band^s  estate  had  been  taken  out.  There  was  no 
evidence  of  the  name  or  names  in  which  the 
8tx)ck  stood.  The  court,  in  the  absence  of  evi- 
dence that  the  husband  died  possessed  of  pro- 
perty within  the  jurisdiction,  refused  to  grant 
administration  with  the  will  annexed  ox  his 
effects  to  the  widow's  administrator.  Loeky  In 
goods  of,  24  W.  R.^281. 

The  court  will  not,  for  the  protection  or  con- 
venience of  the  Bank  of  England,  depart  from  the 
principles  on  which  it  is  accustomed  to  act. 
lb. 

A  wife  and  her  husband  made  an  agreement 
that  an  annuity  to  which  the  former  was  entitled, 
and  which  was  in  the  hands  of  a  trustee,  should 
be  equally  divided  between  them.  The  husband 
afterwards,  viz.,  in  1841,  disappeared,  and  no 
payment  of  his  share  of  the  annuity  was  ever 
made  to  him.  The  wife  died  in  1856.  The  wife's 
executor  now  applied  for  a  grant  of  adminis- 
tration de  bonis  non  to  the  estate  of  the  trustee, 
limited  to  a  sum  of  money  which  was  identified 
as  the  accumulation  of  the  husband's  unpaid 
share  of  the  annuity,  and  which  was  part  of 
certain  unadministered  estate  of  the  trustee. 
The  court  having  presumed  the  husband  to  have 
died  before  the  wife,  made  the  grant.  Serjeant, 
In  goads  of,  26  L.  T.  669  ;  20  W.  R.  872. 

A  husband  from  time  to  time  gave  his  wife 
sums  of  money,  part  of  which  accumulated  as 
stock  in  his  name  ;  he  received  the  dividends, 
and  paid  them  to  her,  and  in  every  way  treated 
the  stock  as  her  separate  property,  the  wife 
during  coverture,  with  the  husband's  consent, 
made  a  will,  whereof  she  appointed  an  executrix, 
survived  him  a  few  hours,  and  died  without  re- 
publishing the  will : — Held,  that  the  testatrix 
had  acquired  a  separate  estate,  of  which  the  hus- 
band had  considered  himself  trustee  for  her,  and 
to  which  the  jus  disponendi  attached,  and  that 
her  executrix  was  entitled  to  a  limited  probate. 
Smith,  In  goods  of,  1  S.  &  T.  126  ;  27  L.  J.,  P. 
39  ;  4  Jur.,  N.  S.  1193. 

A  husband  left  a  will,  in  which  he  made  his 
wife  executrix,  and  gave  her  a  life  interest  in  the 
whole  of  his  property ;  on  her  death  he  directed 
it  should  be  sold,  and  the  proceeds  divided 
amongst  his  children ;  and  he  appointed  his 
eldest  son  and  another  person  trustees  to  carry 
such  division  into  effect.  The  widow  took  pro- 
bate of  the  will,  and  subsequently  sold  the  pro- 
perty of  her  husband  for  6002. ;  and  with  that 
sum,  and  130Z.  of  her  own  moneys,  purchased 
two  leasehold  houses.  On  her  death,  the  court 
gnninted  administration  of  her  effects  to  the 
eldest  son,  the  trustee  named  in  their  &ther's 
will,  in  preference  to  the  nominee  of  the  other 
next  of  kin,  five  in  number.  Stainton,  In  goods 
of,  2  L.  R.,  P.  212 ;  40  L.  J.,  P.  25  ;  24  L.  T. 
320  ;  19  W.  R.  567. 


Grant  of  Letters  of  Administration  to 


Wife's  Father.]— A  husband  agreed  by  deed  of 
separation  that  if  his  wife  died  intestate  her  next 
of  kin  should  be  entitled  to  her  property.  She 
died  intestate,  leaving  separate  property  of  which 
she  had  become  poss^sed  by  virtue  of  the  deed, 
and  the  court,  notwithstanding  that  the  husband 
objected,  granted  letters  of  administration  to  her 
father,  limited  to  that  property,    Allen  v.  Hum- 


2)hrys,  or  Humphreys  v.  Allen,  or  Humphreys, 
In  re,  8  P.  D.  16  ;  62  L.  J.,  P.  24  ;  48  L.  T.  125  ; 
31  W.  R.  292  ;  47  J.  P.  24. 

Administration  Bond— Content  of  Hniband.] 
— Since  the  Married  Women's  Property  Act, 
1882,  when  a  married  woman  is  administratrix, 
it  is  not  necessary  that  her  husband  should  join 
in  the  administration  bond.  Ayres,  In  goods  of, 
8  P.  D.  168  ;  52  L.  J.,  P.  98  ;  31  W.  R.  660  ;  47 
J.  P.  440. 

When  a  wife  is  entitled  to  administration,  and 
the  husband  refuses  to  join  in  the  administration 
bond,  or  to  assist  her  in  obtaining  the  adminis- 
tration, the  court  will  grant  the  administration 
to  her,  allowing  a  third  person  to  execute  the 
bond  for  her.  Sutherland,  In  goods  of,  4  S.  &  T. 
189. 

When  the  universal  trustee  in  a  will  was  a 
married  woman,  the  property  being  given  to  her 
for  her  sole  and  separate  use,  and  the  husband 
refused  to  execute  the  bond  unless  she  undertook 
to  share  the  property  with  him,  the  court  granted 
administration  with  the  will  annexed  to  the  at- 
torney of  the  wife.  Warner,  In  goods  of,\7 
L.  T.  221. 

Hniband  and  Wife  Bying  together.  ^^Seepost^ 
col.  957. 


d.  On  Presumption  of  Death. 

Probable  Death  at  Sea.]— A  settler  in  New 
Zealand  embarked  1st  July,  1856,  in  a  vessel 
bound  for  Sydney  on  his  way  to  England.  The 
vessel  never  reached  Sydney,  and  no  intdligence, 
after  inquiries  had  been  instituted,  having  been 
obtained,  as  to  the  vessel,  or  any  of  those  on 
board,  she  was  supposed  to  have  foundered  at 
sea,  in  some  heavy  gale,  which  occurred  at  the 
time  she  was  making  the  voyage  in  question  : — 
Held,  that  his  death  was  to  be  presumed,  and 
that  advertisements  in  newspapers  for  persona 
supposed  to  be  dead  might  be  dispensed  with, 
when  their  history  is  kno?m  and  traced  within 
a  short  period  of  their  being  last  heard  of. 
Norr'is,  In  goods  of,  1  S.  &  T.  6  ;  27  L.  J., 
P.  4. 

M.  sailed  from  Liverpool  in  the  Brevet,  the 
27th  January,  1857,  for  Valparaiso.  The  voyage 
should  have  been  made  in  ten  weeks.  Nothing 
had  been  heard  of  either  the  Brevet  or  crew 
since  she  left  Liverpool.  The  ship  was  insured, 
and  the  underwriters  had  paid  policy  thereon,  aa 
upon  a  total  loss : — Held,  that  his  death  was  to 
be  presumed  ;  the  payment  of  policy  by  under- 
writers was  strong  evidence  in  favour  of  such 
presumption.  Main,  In  goods  qf,  I  S.  &  T.  11 ; 
27  L.  J.,  P.  5. 

On  the  15th  November,  1857,  S.  sailed  from 
Barcelona  to  Constantinople,  the  average  dura- 
tion of  the  voyage  being  thirty  days.  The  vessel 
had  never  arrived  at  her  destination,  nor  had 
anything  been  heard  of  her  or  the  crew,  and  the 
insurers  of  the  ship  had  paid  as  upon  a  total 
loss.  The  court  refused  to  grant  administration 
to  his  effects,  as  it  did  not  appear  that  any  in- 
quiries had  been  made  for  the  crew  at  Barcelona, 
but  allowed  administration  to  pass  conditionally, 
on  an  affidavit  of  such  inquiries  having  been 
made  without  the  result  being  filed  in  the  re- 
gistry.   Smyth,  In  goods  of,  28  L.  J.,  P.  1, 

A  master  of  a  ship  sailed  in  her  from  Deme- 
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rara,  on  the  23Td  of  October,  1858,  bound  for 
London,  the  ordinary  duration  of  the  voyage 
being  five  or  siz  weeks.  A  few  days  after  sailing, 
a  hurricane  passed  over  the  West  Indian  Islands, 
in  which  it  was  supposed  that  the  ship  and  all 
hands  had  been  lost,  neither  the  vessel  nor  any  of 
the  crew  having  been  heard  of  since  the  vessel 
sailed.  The  underwriters  on  the  vessel  had  ar- 
ranged to  pay  the  amount  insured  as  upon  a  total 
loss.  On  these  facts,  a  motion  made  on  the  30th 
of  March,  1859,  for  a  grant  of  administration  of 
the  effects  of  A.,  was  rejected,  the  court  holding 
that  the  application  was  premature,  since,  though 
the  vessel  might  be  lost,  the  crew  might  have 
been  picked  up  by  a  vessel  bound  on  so  long  a 
voyage,  that  tidings  of  them  could  not  have  been 
received  in  the  period  that  had  elapsed  since  the 
vessel  was  last  heard  of ;  and  that  inquiries 
should  have  been  made  at  Demerara  for  the 
crew  ;  but  on  the  22nd  of  June,  1859,  the  under- 
writers having  paid  the  amount  insured  on  the 
vessel,  and  nothing  having  been  heard  of  either 
her  or  any  of  the  crew,  administration  was 
granted.  Bishop,  In  goods  of,  1  S.  &  T.  303  ;  28 
L.  J.,  P.  93  ;  7  W.  R.  376. 

AdTertUementl — ^The  court  refused  to 


dispense  with  the  usual  advertisement  in  news- 
papers before  presuming  the  death  of  a  sailor 
who  had  been  last  heard  of  in  1859,  as  then 
about  to  sail  from  New  Zealand  to  China  in  a 
barque  now  believed  to  have  been  lost.  Atkin- 
son, In  goods  of,  7  Ir.  B.,  Eq.  219. 

Hot  Heard  of  for  SoTon  Tears.]— The  husband 
of  A.  had,  seven  years  before  her  death,  left  this 
country  for  America,  and  had  not  been  heard  of 
since  three  days  after  his  arrival  there,  although 
he  had  been  advertised  for  in  that  country  : — 
Held,  that  he  must  be  presumed  to  be  dead,  and 
probate  was  granted  of  her  will  as  if  she  had  died 
a  widow.  IIow,  In  goods  of,  I  S.  &  T.  53 ;  27 
L.  J.,  P.  37  ;  4  Jur.,  N.  S.  366. 

T.  was  not  heard  of  from  December,  1846. 
More  than  seven  years  afterwards,  namely,  in 
September,  1854,  he  would,  if  alive,  have  become 
entitled,  by  the  death  of  a  relative,  to  a  share  in 
her  residuary  personal  estate.  This  share  had,  in 
his  absence,  been  paid  into  the  account  of  the 
accountant-general  of  the  Court  of  Chancery, 
who,  it  was  stated,  was  prepared  to  pay  it  to  T.'s 
administrator.  He  had  no  other  property  in  this 
country.  The  court  declined  to  mi^e  a  general 
grant  of  administration  to  his  brother,  on  the 
ground  that  he  must  be  presumed  to  have  died 
before  the  death  of  his  relative,  but  made  a  grant 
limited  to  substantiate  proceedings  in  the  Court 
of  Chancery.  Turner,  In  goods  of,  S  S,  k  T. 
476.    See  also  Peck,  In  goods  of,  post,  coL  958. 

Affidavit  supporting  Applioatioii  for  Adminii- 
tration.] — It  is  not  necessary,  in  a  case  of  ad- 
ministration on  presumption  of  death,  in  an 
affidavit  for  administration,  to  negative  the  ex- 
istence of  the  persons  who  would,  if  alive,  have 
prior  interests  to  the  applicant  at  the  time  of  the 
death  of  the  deceased,  it  the  applicant  is  unable 
to  do  so.  It  is  enough  to  negative  their  existence 
at  the  time  of  swearing.  Sloane,  In  goods  of,  11 
L.T.149.  ^       9         J, 

e.  Kext  of  Kin. 

Generally.] — The  consent  of  the  next  of  kin, 


who  are  minors,  and  some  of  them  of  tender 
years,  is  not  sufficient  to  justify  the  court  in 
making  a  joint  grant  of  administration  to  the 
widow  and  one  of  the  other  next  of  kin.  unless 
there  are  special  circumstances  for  departing 
from  the  general  practice  of  the  court.  Kewbold, 
In  goods  of  1  L.  R.,  P.  285  ;  15  W.  R.  262. 

On  sufficient  grounds  shewn,  the  court  will  de- 
part from  the  general  practice  of  the  registry  by 
which  a  party  originally  entitled  in  distribution 
is  preferred  in  making  a  grant  de  bonis  non  to  a 
party  having  a  derivative  interest,  e.  g.  the  per- 
sonal representative  of  the  next  of  kin,  and  will 
make  the  grant  to  the  latter.  Carr,  In  good* 
of,  1  L.  R.,  P.  291 ;  16  L.  T.  181 ;  16  W.  R. 
718. 

The  next  of  kin  of  an  intestate  has  by  law  the 
same  title  to  administration  as  has  the  widow, 
though,  under  ordinaiy  circumstances,  the  prac- 
tice is  to  make  the  grant  to  the  widow.  Corstr, 
In  goods  of  31  L.  J.,  P.  170. 

A  person  who  is  entitled  to  administration  as 
next  of  kin  cannot  take  the  grant  as  a  creditor. 
Ih. 

The  next  of  kin  is  entitled  to  administration 
of  the  personal  estate  on  the  oath  that  tlie  de« 
ceased  died  intestate,  except  as  to  real  estate. 
Parkins,  In  goods  of,  1  8.  &  T.  465  ;  29  L.  J.,  P. 
47  ;  5  Jur.,  N.  S.  1270. 


To  Father  with  Will  Annexed  where  no  eU 
Bisposition  of  Sesidae.] — The  testator  bequeathed 
to  his  father  "a  life  interest,  or  until  he  shall 
marry  again,  of  one-third  of  such  money,  stocks, 
funds  or  other  securities,  not  hereinafter  specially 
devised,  as  I  may  die  possessed  of  ;  *'  and  he  gave 
the  other  two-thirds  of  his  capital  among  such  of 
his  brothers  and  sisters  as  should  attain  the  age 
of  twenty-one.  He  also  directed  that,  on  the 
death  or  second  marriage  of  his  &tther,  the  one- 
third  part,  and  the  share  of  his  mother^s  estate 
which  would  then  belong  to  him,  shonld  be 
divided  among  his  brothers  and  sisters.  There 
was  no  specific  gift  of  the  residue  ;  both  the 
executors  named  in  the  will  renounced  probate. 
The  court  made  a  grant  to  the  father  of  the  de- 
ceased, as  next  of  kin,  of  letters  of  adzninistn- 
tion  with  the  will  annexed,  with  a  memorandum 
to  the  effect  that  the  will  contained  no  clear  dis- 
position of  the  residue.  Aston,  In  goods  of^  € 
P.  D.  203  ;  60  L.  J.,  P.  77 ;  30  W.  R,  92  ;  45  J.  P. 
816  ;  46  J.  P.  104. 

To  Children.]^The  court  granted  adminis- 
tration to  the  natural  and  lawful  child  of  the 
deceased,  she  having  been  bom  six  monUis  after 
the  marriage  of  her  parents.  Tumook  y.  Tmr- 
noek,  36  L.  J.,  P.  85  ;  16  L.  T.  611. 

P.  bequeathed  the  residue  of  his  personal  es- 
tate to  be  equally  disposed  of  between  five  of  his 
children,  whom  he  named.  One  of  those  <^il- 
dren  died  in  his  lifetime : — Held,  that  the  five 
children  took  as  tenants  in  common,  and  the  share 
of  the  deceased  child  therefore  lapsed  to  the  un* 
disposed  residue,  and  the  court  granted  admiiiia- 
tration  with  the  will  and  codicil  annexed  to  B., 
son  of  the  deceased,  not  as  legatee,  but  as  entitled 
as  one  of  his  next  of  kin  to  part  of  the  undis- 
posed residue.  Pile,  In  goods  of,  2  S.  &  T.  628  ; 
31  L.  J.,  P.  40  ;  7  L.  T.  194. 

Where  Widow  Abroad  in  Lnnatie  Ajj- 

Inm.] — The  widow  of  a  deceased  intestate  being 
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absent  in  the  colonies,  and  confined  in  a  lunatic 
asjlam,  the  court  allowed  the  grant  of  adminis- 
tration to  go  to  one  of  the  children  without  citing 
her,    Jamenon,  In  goods  ofj  46  J.  P.  40, 

Cliildren  of  First  Wife  Preferred  to  Second 
Wife.] — A.  died  intestate,  lea^ng  her  husband 
and  children  by  him  surviying.  Her  husband 
afterwards  married  B.,  and  upon  his  dying  intes- 
tate, leaving  B.  and  children  by  both  wives  him 
sarviving,  administration  of  his  effects  was 
granted  to  a  creditor,  the  widow  and  children 
having  b^n  duly  cited,  but  not  appearing. 
Afterwards  a  sum  of  money,  to  which  A.,  at  the 
time  of  her  death,  was  entitled  in  reversion,  be- 
came payable  to  her  estate,  and  the  creditor 
renouncing  his  right  to  administration  of  A.'s 
estate,  B.  applied  that  it  might  be  granted  to 
her : — Held,  that  B.  had  no  right  to  the  grant, 
as  she  was  the  representative  neither  of  her  hus- 
band nor  of  A.,  but  that  on  the  renunciation  of 
the  creditor,  the  representative  of  B/s  husband, 
the  children  of  A.  were  entitled  to  the  grant 
Bell,  In  goods  of,  I  S.  &  T.  288  ;  29  L.  J.,  P. 
162  ;  5  Jur.,  N.  8.  473  ;  7  W.  R.  349. 

When  Teitator  of  Uiiioiind  Hind.] — ^A  person 
made  a  will,  whilst  of  unsound  mind,  in  favour 
of  a  charitable  institution.  The  only  party  in- 
terested to  support  it  being  cited  to  propound  it, 
or  shew  cause  why  it  should  not  be  treated  as 
void,  did  not  appear.  On  an  affidavit  of  the 
medical  attendant  of  the  deceased,  as  to  his  testa- 
mentary incapacity,  administration  was  granted 
to  one  of  his  next  of  kin,  as  in  an  intestacy. 
Perrij  v.  Dyke,  1  S.  &  T.  12  ;  27  L.  J.,  P.  7. 

Death  of  Husband  and  Wife— Ho  Evidence  as 
to  which  Bied  first] — ^W.  perished  with  his  wife 
and  only  child,  an  infant,  in  the  Cawnpore  mas- 
sacre, leaving  no  will.  There  being  no  evidence 
as  to  survivorship,  the  court  granted  administra- 
tration  of  his  personal  estate,  as  having  died  a 
widower,  to  his  mother,  as  his  next  of  kin.  The 
administrator's  oath.  Instead  of  being  in  the 
usual  form,  may  state  that  there  is  no  reason  to 
believe  that  the  wife  survived  the  husband. 
Wainwright,  In  goods  qf,lS.k  T.  267  ;  27  L.  J., 
P.  2. 

G.,  with  his  vnf e  and  three  children,  perished 
in  a  shipwreck.  There  being  no  evidence  as  to 
survivorship,  and  no  will,  the  court  granted  ad- 
ministration of  his  estate  as  having  died  a 
widower,  to  the  maternal  grandfather  of  the 
sarviving  children,  and  directed  that  the  ad- 
ministrator's oath,  instead  of  being  in  the  usual 
form,  should  state  that  there  was  no  reason  for 
believing  that  the  wife  had  survived  her  hus- 
band.    Orinstead,  In  goods  of,  21 L.  T.  731. 

When  husband  and  wife  die  by  the  same  cala- 
mity, and  there  is  no  evidence  that  the  one  sur- 
vived the  other,  administration  of  their  personal 
estate  will  be  granted  to  their  respective  next  of 
kin.     Wheeler  J  In  goods  of,  31  L.  J.,  P,  40, 

When  a  testator  made  a  will  appointing  a  sole 
executrix  and  residuary  legatee,  and  next  day 
killed  his  wife  and  committed  suicide  when  (as 
f  oand  by  a  coroner's  jury)  in  a  state  of  insanity, 
and  the  residuary  legatee  had  been  cited  and  had 
not  appeared,  the  court  refused  to  grant  letters 
of  administration  with  an  earlier  will  annexed 
antil  the  next  of  kin  of  the  residuary  legatee 
had  been  cited.    Thorns  v,  Payne,  23  W,  B,  71, 


Ho  Evidence  as  to  whether  Son  or.  Father  Bied 
first.] — Where  the  presumption  of  A.'s  death 
arose  from  the  fact  that  he  had  not  been  heard 
of  for  seven  years,  and  there  was  no  evidence 
that  he  was  ever  married  or  had  left  a  will,  and 
his  father  died  before  the  expiration  of  the  seven 
years,  the  court,  on  account  of  the  impossibility 
of  ascertaining  whether  or  not  A.  had  survived 
his  father,  under  20  &  21  Vict  c.  77,  s.  73, 
granted  administration  to  the  next  of  kin  of  A., 
without  requiring  administration  to  be  taken 
out  to  his  father.  Astell,  In  goods  of,  31  L.  J., 
P,38. 

A  bachelor,  who  had  gone  to  Australia,  had 
not  been  heard  of  for  seven  years.  His  father 
died  intestate  about  two  years  and  five  months 
before  the  expiration  of  the  seven  years.  No  per- 
sonal representation  had  been  taken  out  to  the 
father.  It  being  uncertain  whether  he  died 
before  or  after  his  father,  the  court  granted 
administration  of  his  effects  to  his  sister.  Peck, 
In  goods  of,  2  S.  &  T.  507. 

S.  died  on  the  7th  August,  1858,  a  bachelor  and 
intestate,  leaving  his  mother  and  sister  surviving 
him.  His  father  left  England  in  1840,  and  had 
not  been  heard  of  since  the  receipt  of  a  letter 
dated  the  9th  July,  1854  ;  but  there  was  no  evi- 
dence on  which  the  court  could  presume  that  the 
father  was  not  alive  on  the  7th  August,  1858, 
and  the  grant  of  administration  to  the  estate  was 
accordingly  made  to  the  mother,  under  the  power 
given  by  20  &  21  Vict  c.  77,  s.  73.  Smith,  In 
goods  of,  2  8.  &  T.  508 ;  31  L.  J.,  P.  182  j  7  L.  T, 
193  ;  10  W.  R,  586. 

Death  of  Testator  and  Lcf^tce  at  Same  Time.] 

— When  the  testator  and  his  residuary  legatee 
have  been  drowned  at  the  same  time  and  in 
the  same  ship,  the  l^acy  is  extinguished,  and 
the  grant  will  be  made  as  in  case  of  an  intestacy, 
Carmichael,  In  goods  of^^.k  T.  224. 

Bepresentativc  of  Next  of  Kin  or  Party  en- 
titled in  Distribution— General  Bale— Excep- 
tion.]— A.  having  died  intestate,  leaving  his 
sister  his  sole  next  of  kin,  and  several  nephews 
and  nieces  entitled  in  distribution,  his  sister  took 
out  letters  of  administration  to  his  estate,  and 
died,  leaving  two  daughters,  whom  she  appointed 
executrixes  of  her  will,  one  of  whom  having 
proved  that  will  the  court  granted  to  her  letters 
of  administration  de  bonis  non  of  the  goods  of 
A.  The  general  rule  is,  that  a  party  originally 
entitled  in  distribution  is  preferred  in  making 
a  grant  de  bonis  non  to  a  party  having  a  deri- 
vative interest ;  but  the  court  has  a  discretion 
in  the  matter,  and  will,  in  a  proper  case,  make 
a  grant  to  the  party  having  the  derivative 
interest,  provided  all  the  persons  entitled  in 
distribution  have  been  cited,  or  shall  by  appear- 
ance or  consent  waive  citations.  Johnson,  In 
goods  of,  7  L.  R.,  Ir,  1, 

To  Mother  on  Father  Benoandng.] — One  died 
intestate,  unmarried  and  without  issue,  leaving 
his  father  and  mother  surviving  hun.  His  assets 
consisted  mainly  of  the  amount  of  a  promissory 
note,  which  was  payable  by  instalments,  which 
the  intestate  had,  by  letters  to  his  mother  and 
his  solicitors,  directed  the  latter  to  hand  over 
to  his  mother.  Several  of  the  instalments  had 
been  paid  to  her  before  the  intestate's  death. 
The  court,  acting  under  the  78th  section  of  the 
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Probate  Act,  1857  (which  correspouds  with  the 
73rd  section  of  the  English  Act),  and  on  the 
renunciation  of  the  intestate's  father,  granted 
administration  to  the  mother.  Frrgntonj  In 
goodi  ofy  7  L.  R.,  Ir.  176. 

To  8Uter  when  Kothti  is  of  great  Ago.] — ^A 
spinster  died  intestate,  leaving  a  mother  and 
a  sister.  The  former  was  ■  seventy-nine  years 
old,  and  in  very  precarious  health,  and  it  was 
thonffht  that  she  could  not  be  informed  of  her 
daughter's  death  without  endangering  her  life. 
The  court,  under  20  &  21  Vict.  c.  77,  s.  73, 
granted  letters  of  administration  to  the  sister, 
for  the  use  and  benefit  of  her  mother,  darh', 
In  goods  of,  46  L.  J.,  P.  16  ;  25  W.  R.  82. 

To  Fatlior-in-law  fbr  Bonoftt  of  Son.] — ^A 
widower  died  intestate ;  his  only  son,  the  sole 
person  entitled  in  distribution,  was  resident  in 
Australia.  A  legal  representative  being  required 
immediately  for  the  preservation  of  the  property, 
administration  for  the  use  and  benefit  of  the  son 
was  granted  to  his  father-in-law.  Jones,  In 
goods  o/,l8.k  T.  13  ;  27  L.  J.,  P.  17. 

Whoa  not  to  Koxt  of  Kin— Bpooial  BoaioiL 

Vocoosary.] — The  court  refused  to  grant  ad- 
ministration jointly  to  the  widow  and  son,  no 
special  reason  being  given  for  the  application, 
and  some  of  the  next  of  kin  being  of  an  age  at 
which  they  were  incapable  of  consenting  to  such 
a  grant.  Xctobold,  in  goods  of^  36  L.  J.,  P.  14  ; 
15  L.  T.  248. 

A  person  died  intestate,  leaving  an  aged  uncle 
and  aunt  the  only  persons  entitled  in  distribu- 
tion ;  at  their  desire,  administration  was  granted 
for  their  use  and  benefit,  to  their  son,  on  the 
sureties  justifying.  Roberts,  In  goods  of,  1  S. 
Sc  T.  64. 

Administration  with  the  will  annexed,  granted 
to  the  nominees  of  the  residuaiy  legatee,  who 
was  a  married  woman,  without  notice  to  her 
husband,  the  residue  being  settled  to  her  sepa- 
rate use  and  at  her  absolute  disposal.  Pins, 
In  goods  of,  1  L.  R.,  P.  388 ;  36  L.  J.,  P.  95 ; 
17  L.  T.  31. 

Whon  Hoxt  of  Kin  Abroad.] — A  person 

was  supposed  to  have  made  a  will,  appointing 
his  cousin  his  executor,  but  at  his  death  it  could 
not  be  found.  His  brother,  the  sole  next  of  kin, 
had  been  absent  in  Australia  for  forty  years,  and 
a  representative  was  urgently  needed  to  carry  on 
the  business,  to  collect  the  debts,  and  to  repre- 
sent the  deceased  in  a  chancery  suit.  The  court 
made  a  grant  ad  coUigenda  to  his  cousin  for  the 
use  and  benefit  of  the  next  of  kin,  with  special 
directions  to  make  certain  payments.  Tepper, 
In  goods  of,  26  L.  T.  853. 

Where  the  estate  of  an  intestate  was  perishable, 
and  the  next  of  kin  were  in  Australia,  the  court 
granted  administration  for  the  use  and  benefit  of 
the  next  of  kin.  Tov,ng,  In  goods  of,  36  L.  J., 
P.  80 ;  16  L.  T.  446. 

A  person  died  in  England  intestate,  leaving 
two  children  the  only  persons  entitled  to  her 
eflfects,  who  were  resident  in  Georgia.  She  left 
money  in  the  funds  and  in  a  savings  bank,  a 
small  sum  due  to  her,  and  a  little  furniture. 
The  court  refused  to  make  a  grant  to  her  nephew, 
for  the  use  and  benefit  of  her  children,  although 
communication  with  her  children  from  England 


was  cut  off  by  reason  of  the  blockade  of  the 
southern  ports  of  the  United  States,  on  the 
g^und  that  the  property  was  not  perishable^ 
and  that  there  was  no  special  circumstances  to 
justify  the  court  in  depa^ing  from  the  ordinary 
practice.  White,  In  goods  o/,2S,k  T.  457  ;  Si 
L  J.,  P.  161  ;  6  L.  T.  162  ;  10  W.  R.  430. 

The  court  granted  administration  to  the  sister 
of  a  deceased  intestate,  the  mother  being  willing 
to  renounce,  and  her  husband  being  in  Aostralia. 
Llanicame,  In  goods  of,  1  L.  R.,  P.  306 ;  36  L.  J., 
P.  26  ;  15  L.  T.  193. 

C.  was  possessed  of  a  freehold  estate,  which  be 
occupied  and  farmed  himself ;  at  his  death  his 
only  next  of  kin  was  in  New  Zealand.  The 
court,  under  20  &  21  Vict-,  c.  77,  s.  73,  granted 
administration  of  the  personal  estate  to  his  sister 
for  the  use  and  benefit  of  such  next  of  kin,  and 
limited  until  the  next  of  kin  should  a{^ly  for 
and  obtain  administration  of  the  goods  of  the 
deceased.  Chtdwill,  In  goods  of,  1  L.  R.,  P. 
192 ;  36  L.  J.,  P.  75  ;  14  L.  T.  338. 


Whoa  Vext  of  Kin  of  ITnioimd  Kiad.] — 


A  person  died  intestate,  leaving  her  only  sister 
solely  entitled  in  distribution,  a  lunatic,  and  with- 
out any  committee  of  her  estate  or  person.  Ad- 
ministration for  the  use  and  benefit  of  the  sister 
during  her  lunacy  was  granted  to  the  stepmother, 
who  was  co-executor  and  co-trustee  with  the  de- 
ceased of  the  father's  will,  and  beneficially  inte- 
rested under  it.  liurrell.  In  goods  of,\%,SL  T. 
46. 

Seanaoiatioa  by.] — The  court  refused  to  grant 
administration  to  a  person  not  having  any  inte- 
rest in  the  estate,  merely  because  the  next  of 
kin  had  agreed  to  renounce  in  his  faTonr. 
Blake.  In  goods  of,  35  L.  J.,  P.  91  ;  14  L.  T. 
769  ;  i4  W.  R.  1021. 


£.  Onm  teatamento  annezo. 

When  a  codicil  contained  dispositions  indepen- 
dently of  the  will,  and  also  referred  to  the  will, 
which,  however,  could  not  be  found,  the  comt 
granted  administration  with  the  will  annexed. 
Greig,  In  goods  of,  14  W.  R.  349. 

A  legatee  was  erroneously  described  as  the 
sister  of  the  deceased,  being  her  daughter  ;  the 
court,  on  being  satisfied  that  it  was  a  mistaka. 
allowed  the  grant,  cum  testamento  annexo,  topass 
to  such  legatee.  Hooper,  In  goods  qf,  14  W.  B. 
210. 

A  person  having  had  a  will  prepared,  in  which 
an  annuity  (the  amount  being  left  in  blank)  -was 
given  to  his  wife,  and  the  residue  to  his  children, 
and  the  names  of  executors  were  not  filled  ixL,  at 
the  instigation  of  those  about  him,  executed  the 
same  in  its  unfinished  state,  at  the  same  time  re- 
marking, that  it  would  be  no  good  until  the  blanks 
were  supplied : — Held,  that  the  court  coold  not, 
on  affidavit,  say  the  deceased  did  not  execute  the 
will  animo  disponendi,  and  it  must  be  admitted  to 
probate,  but  that,  as  there  was  an  uncertainty  as 
to  the  residuary  bequest,  the  right  of  the  widow, 
under  21  Hen.  8,  c.  5,  s.  3,  would  prevail,  and  ad* 
ministration  with  the   will    annexed  most    be 
granted  to  her.     Poole,  In  goodi  of,  3b  Jo,  J     p. 
97. 

An  administrator,  with  the  will  annexed,  -vrbo- 
has  intermeddled  with  the  estate  cannot  be 
compelled  to  take  a  grant  with  a  later  will  an* 
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nezed,  upon  the  revocation  of  the  original  ad- 
ministration. Davis,  In  good*  of,  29  L.  J.,  P. 
72. 

C.  executed  a  will  in  which  she  appointed  an 
executor  who  subsequently  became  bankrupt, 
and  left  this  country  for  Australia,  The  property 
being  small,  on  the  consent  of  the  next  oi  kin 
the  court  granted  administration,  with  the  will 
annexed,  to  one  of  the  parties  interested  under 
it,  by  virtue  of  the  authority  given  by  20  &  21 
Vict.  c.  77,  s.  73.  Cooper,  In  goods  of^  2  L,  R.,  P. 
21,    See  also  eases  ante,  col.  944. 


ir.  Oraditors. 

Generally— In  what  Cases  a  Grant  will  be 
made.] — Letters  of  administratiou  were  granted 
to  an  assignee  of  a  deceased  tradesman,  limited 
to  the  book  debts  specified  in  the  deed  of  as- 
signment, Dixson,  In  goods  of,  10  Jur.,  N.  S. 
854. 

G.  being  a  married  woman,  and  having  an 
interest  under  her  father's  will  expectant  on  the 
death  of  his  widow,  joined  with  her  husband  in 
1841  in  executing  a  mortgage  of  such  interest  to 
B.,  to  secure  a  running  account,  O .  died  in  1 85 1 , 
and  her  husband  in  1853,  neither  possessed  of 
any  other  property.  On  the  death  of  her  father's 
widow,  a  representative  to  G.  was  required  to  re- 
lease the  trustees.  B.*8  debt  being  larger  than 
the  amount  of  G.'s  interest  under  the  will,  the 
court  granted  administration  of  the  goods  of  G. 
to  B.  Godfrey y  In  goods  of,  2  Q,  Sc  T.  133  ;  9 
W.  R.  499. 

Administration  with  the  will  annexed,  granted 
to  a  person  as  a  creditor  for  funeral  expenses, 
who  had  undertaken  the  funeral  of  the  deceased, 
at  the  request  of  the  universal  legatee  named  in 
the  will,  upon  his  giving  justifying  security. 
Newcomhe  v.  Beloe,  1  L.  R.,  P.  314  ;  36  L.  J.,  P. 
37  ;  16  L.  T.  33. 

The  court  will  not  grant  administration  to  an 
undertaker  as  a  creditor  for  funeral  expenses, 
nnless  informed  of  the  circumstances  under 
which  the  expenses  were  incurred,  and  by  whose 
authority  the  applicant  undertook  the  funeral. 
Ih, 

A  person  died  intestate  and  insolvent,  leaving 
fifteen  persons  entitled  in  distribution,  of  whom 
one  was  in  New  Zealand.  The  estate  chiefly  con- 
sisted of  the  goodwills  of  public-houses,  the  full 
value  of  which  could  not  h^  realized  save  by  an 
immediate  sale.  Under  the  circumstances,  and 
all  the  parties  in  England  consenting,  the  court 
granted  administration  to  a  creditor,  notwith- 
standing that,  to  avoid  delay,  the  party  in  New 
2<ealand  had  not  been  cited.  Meek  v.  I>wrhain, 
19  W.  R,  391  ;  8,  C,  Durham,  In  goods  of,  24 
L.  T.  73. 

An  intestate  died,  owing  debts  exceeding  in 
▼alae  his  personal  estate  and  effects.  Gifts  of 
money  had  been  made  to  him  during  his  life  by 
C,  a  relative  of  his  deceased  wife,  to  enable  him 
to  keep  up  his  establishment,  and  after  his  death 
his  debts  were  paid  by  C.  There  were  only  two 
next  of  kin  and  peiaons  entitled  in  distribution, 
and  oi  these  one  renounced  and  the  other  was  a 
lunatic,  and  his  next  of  kin  renounced  on  his 
behalf.  The  court  granted  administration  of  the 
intestate's  estate  and  effects  to  G.  Bateman,  In 
goods  of  2  L.  R.,  P.  242 ;  40  L.  J.,  P.  24  ;  24 
JL.  T.  399  ;  19  W.  R.  759. 

Where  an  executrix,  who  was  also  universal 
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legatee,  disappeared,  taking  the  will  with  her, 
the  court  refused  to  grant  administration,  with 
the  substance  of  the  will  annexed,  to  a  creditor, 
until  the  executrix  had  been  first  formally  cited 
by  advertisement.  Wormingtony  In  goods  of  16 
L.  T.  208. 

A  husband  having  died  intestate  and  insolvent, 
and  his  widow  and  next  of  kin  having  consented 
to  renounce  their  prior  rights  to  administration, 
the  court  refused  to  grant  administration  to  a 
nominee  of  the  deceased's  principal  creditors, 
their  nominee  being  a  stranger  not  personally 
interested  in  the  assets.  Prosser,  In  goods  of 
11  Ir.R.,  Bq.37. 

Semble,  in  such  a  case  the  practice  is  for  one 
of  the  creditorS'to  obtain  a  grant  of  administra- 
tion, and  then  to  appoint  their  nominee  to  act  as 
attorney.    Ih, 

J.  W.,  entitled  to  the  property  of  his  wife,  E. 
W.,  who  predeceased  him,  became  indebted  to 
the  estate  of  J.  P,  The  estate  of  E.  W.  after- 
wards became  entitled  to  a  share  in  the  residuary 
estate  of  J.  P,  The  executrix  of  J.  W.  refused  to 
take  out  letters  of  administration  to  E.  W.'s 
estate,  and  a  gprant  was  necessary  to  enable  the 
creditors  of  J.  W.  to  obtain  E.  W.'s  share  of  the 
residuary  estate  in  satisfaction  of  their  debt : — 
The  court  granted  (under  s.  73  of  20  &  21  Vict. 
c.  77)  administration  of  the  estate  of  E.  W.  to  a 
creditor  of  J.  W.  Wensley,  In  goods  of7F.  D. 
13  ;  51  L.  J.,  P.  21  ;  30  W.  R.  431 ;  46  J.  P.  264. 

When  a  person,  being  the  sole  party  interested 
in,  and  entitled  to  represent,  the  estate  of  a  de- 
ceased party,  died  without  having  taken  out  a 
grant  to  such  person,  and  his  personal  representa- 
tive filed  a  renunciation  and  a  consent  to  the 
grant  being  made  to  a  creditor  of  the  party  so 
originally  interested  and  entitled  to  the  grant, 
the  court  made  the  grant  to  such  creditor  under 
20  &  21  Vict.  c.  77,  s.  73.  Fraser,  In  goods  of 
1  L.  R.,  P.  327  J  36  L.  J.,  P.  63  ;  16  L.  T.  154. 

On  Death  ef  Bzeentxiz  de  ion  tert.] — An 
executrix  who,  without  having  taken  probate,  had 
intermeddled  in  the  estate  of  her  testator,  died 
possessed  of  property  belonging  to  him  : — Held, 
after  citation  of  her  next  of  kin  and  their  non- 
appearance, that  the  representative  of  the  testator 
was  entitled  as  a  creditor  to  a  general  grant  of 
letters  of  administration  of  her  estate.  MeUor, 
In  goods  of  or  Mellor  v.  Dyson,  8  P.  D.  108  ;  52 
L.  J.,  P.  62  ;  31  W.  R.  476  ;  47  J.  P.  280. 

Bight  of  Aetion  Suspended.] — The  rule  that 
when  a  creditor  is  appointed  executor  by  his 
debtor  his  right  of  action  is  suspended,  because 
he  is  presumed  to  have  retained  his  debt,  and  is 
the  person  both  to  pay  and  receive,  applies  only 
when  the  executor  nas  received  assets.  Lowe  v. 
Peskett,  16  C.  B.  600 ;  24  L.  J.,  C.  P.  196. 

The  rule  does  not  apply  where  the  debt  arises 
on  a  negotiable  instrument,  which  has  been 
legally  transferred  by  the  executor.    lb. 

Where  Children  of  Intestate  are  Minors.]— A 
creditor  was  appointed  guardian  to  minors  (the 
only  children  of  P.),  who  had  no  known  re^ 
lations,  for  the  purpose  of  taking  out  administra- 
tion to  the  estate  of  P.,  who  had  died  intestate 
and  insolvent.  Peek,  In  goods  oflH.kT.lil; 
27  L.  J.,  P.  106. 

Surety  who  has  paid  Debt.] — ^A  surety  who, 
after  the  death  of  the  principal,  pays  off  the  debt, 
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is,  in  case  of  in  testacy,  entitled  to  administration 
as  a  creditor.     Will%am»  v.  Jukes,  34  L.  J.,  P.  60. 

Granted  to  one  Creditor  altbongli  Proeeedingi 
eonuneneed  by  another.] — ^Administration  may 
be  granted  to  one  creditor,  though  the  proceed- 
ings for  obtaining  administration  may  have  been 
initiated  by  another  creditor,  the  latter  being 
allowed  such  costs  as  were  reasonably  incurred 
by  him  before  the  former  took  up  the  applica- 
tion. Andrews  ▼.  Murphy,  4  8.  &  T.  198 ;  30 
L.  J.,  P.  37. 

Btatnta  of  Limitations.]~A  creditor  was  al- 
lowed to  cite  the  next  of  kin  to  accept  adminis- 
tration, or  shew  cause  why  it  should  not  be 
granted  to  the  applicant,  although  his  right  of 
action  was  barred  by  the  Statute  of  Limitations. 
Coombs,  In  goods  of,  1  L.  R.,  P.  193 ;  36  L.  J., 
P.  78  ;  14  L.  T.636  ;  14  W.  R.  975. 

Bend  eonditioned  to  Administer  Estate  Bate- 
ably.] — ^And  on  their  not  appearing  he  is  entitled 
to  the  grant,  but  the  bond  must  contain  a  condi- 
tion that  he  distribute  the  assets  rateably  amongst 
all  the  creditors.  Coombs  v.  Coombs,  1  L.  R.,  P. 
288  ;  36  L.  J.,  P.  21  ;  15  W.  R.  286. 

When  administration  has  been  granted  to  a 
creditor,  and  no  application  was  made  at  the 
time  the  grant  issued  that  the  administrator 
should  pay  the  debts  rateably,  the  court  will  not 
revoke  such  grant  subsequently  in  order  to  com- 
pel such  administrator  to  give  up  his  right  to 
retain  assets  sufficient  to  repay  himself  his  own 
debt  in  full.  Brcbckenbury,  In  goods  of,  2  P.  D. 
272 ;  46  L.  J.,  P.  42 ;  86  L.  T.  744 ;  26  W.  R. 
698. 

For  the  future,  a  creditor  on  taking  out  ad- 
ministration must,  in  all  cases,  if  required  by  the 
court,  enter  into  a  bond  conditioned  to  administer 
the  estate  rateably  amongst  the  creditors  of  the 
deceased.    lb. 

And  OiTing  Seenrity.]— The  next  of  kin 

having  renounced,  the  court  granted  administra- 
tion of  the  personal  estate  and  effects  ot  an 
insolvent  int^tate  to  a  stranger  nominated  by  the 
bulk  of  the  creditors,  in  preference  to  a  particular 
creditor  whose  debt  was  small,  but  required  the 
nominee  to  give  justifying  security  and  to  enter 
into  a  bond  to  pay  the  debts  pro  rati  Smithson, 
In  goods  of,  36  L.  J.,  P.  77 ;  15  L.  T.  296. 

A  testator  by  his  will  appointed  A.  and  B. 
executors  and  trustees,  and  directed  them  to 
allow  his  wife  to  receive  the  rents  and  profits  of 
his  estate,  and  to  carry  on  his  business  of  a 
tailor  and  draper  for  the  term  of  her  natural 
life,  if  she  should  so  long  remain  his  widow.  The 
executors  declined  the  trusts  and  duly  renounced 
probate,  and  administration,  with  the  will  an- 
nexed, was  granted  to  the  widow,  who  carried 
on  the  business  down  to  the  time  of  her  death, 
in  January,  1874.  She  did  not  marry  again, 
and  she  died  insolvent  and  intestate.  With  the 
exception  of  a  policy  of  insurance  for  a  small 
amount,  the  whole  of  the  testator's  property  was 
employed  by  the  widow  in  carrying  on  the 
business,  and  while  she  did  so  C.  supplied  her 
with  goods  in  the  way  of  the  trade  of  a  tailor  to 
the  amount  of  399i.  The  debt  remained  unpaid 
at  her  death,  and  C.  held  no  security  for  any 
part  of  it.  The  parties  interested  under  the 
will  having  been  cited,  and  there  being  no  oppo- 
sition to  the  motion,  the  court  decreed  adminis- 


tration, with  the  will  annexed,  of  the  unadmin- 
istered  effects  of  the  testator  to  C.  as  an 
equitable  creditor  of  the  estate,  but  required,  as 
conditions  to  his  obtaining  the  grant,  that  he 
should  in  the  first  place,  as  a  legtd  creditor  of 
the  widow,  take  out  administration  to  her  estate, 
and  also-  give  justifying  security.  Fairlamb  or 
Fairland  v.  Percy,  Percy,  In  goods  49^,  3  L.  B., 
P.  217  ;  44  L.  J.,  P.  11 ;  32  L.  T.  406  ;  23  W.  R. 
697, 

Limited  Grant.] — ^A  creditor  insured  the  life  of 
his  debtor,  but  tne  policy  having  by  mistakft 
been  made  payable  to  the  representatives  of  Uie 
debtor,  the  court  granted  administration  limited 
to  the  policy.  Patteson  v.  Hunter,  30  L.  J.,  P. 
272. 

InsolTenoy  of  Estate  Donbtftil.]— The  conit 
will  not  grant  administration  with  the  will  an- 
nexed to  a  creditor  by  reason  of  the  insolvency  of 
t^e  estate  of  the  deceased,  if  the  widow  and  re- 
siduary legatee  are  willing  to  take  it ;  much  leas 
will  it  do  so  if  tho  insolvency  is  disputed.  Hatcke 
V.  Wedderbume,  37  L.  J.,  P.  33  ;  18  L.  T.  336  ; 
16  W.  R.  712. 

When  there  was  a  doubt  as  to  the  solvency  of 
the  estate  of  an  intestate,  and  the  sole  next  of 
kin  was  a  woman  in  a  low  position  of  life  and 
alleged  to  be  of  drunken  and  dissolute  habits  : — 
Held,  that  there  were  special  clreumstances  to 
justify  a  grant  of  administration  to  a  creditor 
under  20  &  21  Vict.  c.  77,  s.  73.  Farrand^  In 
goods  of,  1  P.  D.  439  ;  24  W.  R.  1018. 

Husband's  Bights  as  Creditor.]— -A  husband 
may  take  a  grant  with  the  will  annexed,  as  cre- 
ditor, although  he  has  mgned  a  renunciatioD 
executed  by  his  wife  as  residuary  legatee.  Higgs^ 
In  goods  of,  1  L.  R.,  P.  595  ;  37  L.  J.,  P.  79. 

A  female  having  taken  administration  to  an 
estate  as  a  creditor,  married  and  died.  Under 
the  administration  she  got  in  a  considerable 
portion  of  the  estate  and  paid  some  of  the  debts, 
but  did  not  set  apart  any  particular  fund  In  pay- 
ment of  her  own  debt :— Held,  that  the  husband 
was  not  entitled  in  his  own  right  as  a  creditor, 
but  only  as  the  representative  of  his  wife,  to 
take  administration  of  the  unadministered  effects 
of  the  deceased.  Risdon.  In  goods  of,\  L*.  R., 
P.  637  ;  38  L.  J.,  P.  40 ;  20  L,  T.  330. 

Babieqaant  IniolToney  of  Creditor.^ — A.  died 
intestate  and  letters  of  administration  of  his 
personal  estate  and  effects  were  granted  to  B.,  a 
creditor.  B.  was  subsequently  adjudicated  a 
bankrupt,  and  died  leaving  part  of  A.*b  estate  on- 
administered.  The  trustee  in  bankmptey  at  B.^ 
estate  assigncKl  to  C,  who  was  also  a  creditor  of 
B.*s,  the  debts  due  from  A.*s  estate  and  secoritieBL 
The  court  made  a  grant  de  bonis  non  to  C, 
limited  to  B.'s  interest  in  A.*s  estate.  Burdett^ 
Ingoods  of,  1  P.  D.  427  ;  46  L.  J., P.  71  ;  34  L. T. 
856. 

Person  bnying  np  Debt  after  ]>sath  of  XntMtnt*.] 

— A  person  who  has  bought  up  a  debt  after  tbe 
death  of  the  intestate  is  not  entitled  to  adminis- 
tration as  a  creditor  ;  and,  therefore,  where  a  bill 
of  exchange  accepted  by  an  intestate  had  boea 
indorsed  after  his  decease,  the  court  refused  to 
grant  a  citation  to  the  next  of  kin  to  accept  or 
refuse  administration  at  the  instance  of  the  ixk* 
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dorsee.     Oalbraith^  In  goodi  ofj^Jj,  R.,  Ir. 
168. 

Ad  ooUigtnda  bona.] — ^The  court,  under  spe- 
cial clrcomBtaiices,  made  a  grant  to  a  creditor  ad 
coiligenda  bona,  limited  to  collect  the  personal 
estate  of  the  deceased,  to  give  receipts  for  his 
debts  on  the  payment  of  the  same,  and  to  renew 
the  lease  of  his  business  premises  which  woold 
expire  before  a  general  grant  could  be  made  : — 
The  court  refused  to  include  in  the  grant  a  power 
to  dispose  of  the  lease  and  goodwill  of  the  busi- 
ness, or  a  power  to  carry  on  the  business.  Clark  - 
ington,  In  goods  of,  2  S.  <&  T.  380  ;  8  Jur.,  N.  S. 
84  ;  7  L.  T.  218  ;  10  W.  R.  124. 

When  a  foreigner  dies  intestate  in  this  country 
in  itinere,  without  any  relative  or  agent  here  re- 
sident, the  custody  of  his  property  belongs  to  the 
crown  ;  but  under  special  circumstances,  and 
by  aid  of  20  &  21  Vict.  c.  77,  s.  73,  the  court 
will  without  a  formal  notice  to  the  Queen's 
proctor,  grant  administration  to  a  responsible 
person  limited  ad  coiligenda  bona  defuncti. 
Wyekoff,  In  goods  of,  3  S.  &  T.  20  ;  32  L.  J., 
P.  214 ;  9  Jur.,  N.  S.  84  ;  7  L.  T.  666  ;  11  W.  R. 
218. 

The  widow  and  next  of  kin  in  this  country  re- 
nounced administration,  and  the  estate,  which 
was  insolvent,  was  liable  to  depreciation  if  the 
property  (timber)  was  not  at  once  sold.  The 
court,  under  the  circumstances,  made  a  grant  ad 
coiligenda  bona  to  a  creditor,  the  money  realised 
by  the  sale  of  tl\e  timber  (after  deduction  for 
wages  and  charges)  and  collection  of  debts  to  be 
paid  into  the  registry,  and  the  next  of  kin  abroad 
to  be  at  once  cited  with  a  view  to  the  applicant 
taking  a  creditor's  grant  Stewart,  In  goods  of 
1  L.  R.,  P.  727 ;  38  L.  J.,  P.  39. 

A  Prussian  subject  resident  in  this  country 
died  a  bachelor  and  intestate,  without  any  known 
relations.  He  carried  on  the  busi  ness  of  a  school- 
master, and  an  offer  was  made  for  the  purchase 
of  the  goodwill  of  the  school  if  possession  was 
given  forthwith.  The*  court,  in  these  circum- 
stances, made  a  grant  ad  coiligenda  bona  to  a 
creditor,  with  power  to  dispose  of  the  goodwill  of 
the  school,  but  directed  that  the  administrator 
should  bring  into  the  registry  the  proceeds  of  the 
sale  after  deduction  of  expenses  and  his  taxed 
costs  of  obtaining  the  administration.  Schtoerdt- 
Jeger,  In  goods  of  1  P.  D.  424  ;  46  L.  J.,  P.  46  ; 
34L.T.  72;  24  W.  R.  298. 

Adminiitrator  out  of  the  Jurifdietlon.]  — 
An  assignee  in  bankruptcy  of  an  administrator 
who  is  out  of  the  jurisdiction  is  a  creditor  within 
the  meaning  of  38  Geo.  3,  c.  87,  s.  1,  and  21  k  22 
Yict.  c.  96,  s.  18,  and  as  sucli  may  obtain  ad- 
ministration de  bonis  non  of  the  intestate,  limited 
to  the  fund  to  which  the  assignee  is  entitled. 
Hammond,  In  goods  <)f,  6  P.  D.  104  ;  60  L.  J.,  P. 
70,  73  ;  44  L.  T.  649  ;  29  W.  R.  807  ;  46  J.  P. 
619. 

Applioation  by  a  Creditor — ^Neooisarj  AAda- 

▼ita.] — An  application  by  a  creditor  for  a  grant 
of  administration  of  the  estate  of  a  deceased  in- 
testate, in  default  of  appearance  by  the  next  of 
kin,  must  be  accompanied  by  an  affidavit  of  the 
amount  and  nature  of  his  debt,  and  of  the  date 
'when  it  occurred.  Von  Desen,  In  goods  of  43 
Li.  T.  632. 

When  a  deceased  intestate's  next  of  kin  are 
abroad,  or  have  no  known  address,  and  fail  to 


appear  to  a  citation,  by  advertisement,  an  affi- 
davit that  service  of  the  citation  has  been  at- 
tempted and  failed,  and  that  the  deceased's  next 
of  kin  have  no  known  agent  in  England,  is  re- 
quisite,   lb. 

Before  administration  to  a  creditor  will  be 
granted,  an  affidavit  of  the  amount  of  the  per- 
sonal estate  of  the  deceased  must  be  filed.  JBriggs 
V.  Roope,  29  L.  J.,  P.  96. 

Affidavits  on  which  application  is  made  for  a 
grant  of  letters  to  a  creditor  should  state  that  all 
persons  entitled  in  distribution  of  the  effects  of 
the  deceased  have  been  cited.  Brown  v.  Wild' 
man,  28  L.  J.,  P.  64. 

The  court  will  not  grant  administration  to  a 
creditor  without  an  affidavit  of  the  date  when  the 
debt  became  due.  Bawlinson  v.  Burnell,  3 
8.&T.  479;  33  L.  J.,  P.  123. 


Citation.] — Where  administration  is  ap- 


plied  for  by  the  creditor  of  a  person  who  dies  in- 
testate without  any  known  relation,  a  citation, 
calling  upon  the  next  of  kin,  if  any,  and  all  per- 
sons having  interest  in  the  estate  of  the  deceased, 
should  be  issued,  and  an  abstract  of  it  advertised 
twice,  with  an  interval  of  a  fortnight,  notice 
also  being  given  to  the  Queen's  proctor.  After 
the  lapse  of  thirty  days  from  the  last  advertise- 
ment, if  there  is  no  appearance,  and  the  Queen's 
proctor  declines  to  interfere,  administration  will 
be  granted  to  a  creditor.  Brovone,  In  goods  of 
28  L.  J.,  P.  126. 

Where  one  of  the  next  of  kin  of  a  deceased 
was  a  minor,  and  was  resident,  in  service,  in 
Derbyshire,  and  her  mother,  her  natural  guardian, 
resided  in  Middlesex,  the  court  granted  adminls-* 
tration  to  a  creditor,  without  requiring  the 
citation  to  be  served  on  the  minor  in  the  pre- 
sence of  her  mother ;  a  copy  of  it,  sent  by  post, 
having  been  received  by  the  minor.  Lainson  v. 
Najflor,  29  L.  J.,  P.  126  ;  8  W.  R.  451. 

The  court  declined  to  make  a  grant  de  bonis 
non  with  the  will  annexed  to  a  creditor,  without 
citing  the  residuary  legatees  named  in  the  will 
who  were  resident  in  Australia.  Fairweather, 
In  goods  of,  2  S.  &  T.  688  ;  6  L.  T.  788  ;  10  W.  R. 
862. 

Where  an  application  is  made  for  a  grant  to 
the  secretary  of  an  association,  on  the  ground 
that  the  deceased  was  indebted  to  the  association, 
the  court  ought  to  have  such  information  of  the 
constitution  of  the  association  as  would  shew  that 
the  secretary  can  be  treated  as  a  creditor.    lb. 

An  intestate  died  insolvent,  and  the  only  assets 
were  a  fund  in  chancery  which  bore  no  interest, 
while  two  principal  debts  which  exceeded  it  in 
amount  bore  interest  at  the  rate  of  51.  per  cent. ; 
the  court,  notwithstanding,  declined  to  grant  ad- 
ministration to  a  creditor  until  the  next  of  kin, 
who  were  in  India,  had  been  cited.  Oerrard, 
In  goods qf,  16  L.T.267. 


h.  Chiardians. 

Of  Xinon.]— A.  left  surviving  him  a  widow  and 
two  minor  children.  The  widow  deserted  her 
children  to  lead  an  immoral  life ;  the  court  passed 
her  over,  and  granted  administration  to  the 
guardian  of  the  minor  children.  Creed,  In  goods 
of  6  Jur.,  N.  8.  690. 

The  guardian  of  a  minor  of  the  whole  blood  is 

entitled  in  preference  to  the  half  blood.    Strata 

ton  ▼.  Idnton,  31  L.  J.,  P.  48. 

I  I  2 


967 


WILL — Probate  and  Letters  of  Administration. 


968 


The  court  granted  administration  to  the  guar- 
dian elected  by  minors  for  their  use  and  benefit, 
without  requiring  the  citation  or  renunciation  of 
their  next  of  kin,  where  the  property  was  yery 
small  and  the  next  of  kin  were  in  Australia  and 
their  interest  was  infinitesimal.  Hagger,  In 
goods  of,  3  S.  &  T.  65  ;  32  L.  J..  P.  96  ;  9  Jur., 
N.  8. 386  ;  8  L.  T.  470  ;  11  W.  R.  640. 

A.  died  intestate,  leaving  four  children,  of 
whom  one  was  of  age,  but  was  abroad,  and  the 
other  three  were  minors.  An  immediate  grant 
of  administration  being  necessaiy,  the  court 
granted  administration  to  the  duly-elected  guar- 
dian of  the  minors  for  their  use  and  benefit, 
limited  until  one  of  the  children  should  apply 
for  a  grant.    Burgess^  In  goods  of  4  S.  &  T.  188 ; 

32  L.  J.,  P.  158  ;   9  Jur.,  N.  S.  553  ;   9  L.  T.  86  ; 
11  W.  R.687. 

A.,  whose  marriage  had  been  dlBSolved  by 
reason  of  the  misconduct  of  her  husband,  died 
intestate,  leaving  one  child  under  age.  The 
court,  on  copies  of  the  decrees  nisi  and  absolute 
for  the  dissolution  of  such  marriage  being  filed 
in  the  registry,  ordered  that  administration 
should  issue  to  the  maternal  grandmother  of 
such  child  for  her  use  and  benefit,  no  notice  of 
the  application  having  been  given  to  the  father, 
who  was  resident  in  New  Zealand.  /Tay,  In 
goods  of  35  L.  J.,  P.  3  ;  11  Jur.,  N.  S.  936  ;  13 
L.  T.  335  ;  14  W.  R.  147. 

The  guardian  of  an  infant,  sole  next  of  kin  of 
an  intestate,  is  entitled  in  preference  to  creditors. 
John  V.  Bradbury,  1  L.  R.,  P.  245  ;  36  L.  J.,  P. 

33  ;  15  L.  T.  414  ;  15  W.  R.  285. 

Where  joint  guardians  have  been  appointed  by 
the  Court  of  Chancery  to  a  minor,  administration 
for  his  benefit  cannot  properly  be  granted  to  one 
of  them  only ;  but  under  special  circumstances, 
and  by  authority  of  20  &  21  Vict.  c.  77,  s.  73,  the 
Court  of  Probate  will  permit  this  to  be  done. 
MurpJitj,  In  goods  of  5  Jur.,  N.  S.  416. 

When  a  married  woman,  living  separately 
from  her  husband,  having  obtained  a  protection 
order,  died,  leaving  him  and  a  minor  son  her 
surviving,  the  court  made  a  grant  of  her  effects 
to  a  guardian  elected  by  the  son  for  his  use  and 
benefit  without  citing  the  father,  requiring  justi- 
fying security.  Strphenson,  In  goods  of  1  L.  R., 
P.  287  ;  36  L.  J.,  P.  29  ;  15  L.  T.  296  :  15  W.  R. 
286. 

C.  gave  all  her  property  of  whatsoever  descrip- 
tion to  her  son,  when  he  attained  the  age  of 
twenty-one,  and  then  concluded,  "  I  appoint  C. 
and  K.,  of  &c.,  trustees."  The  court  held  that 
the  trustees  were  not  executors,  and  granted 
administration,  with  the  wiU  annexed,  to  the 
guardian  of  the  minor.  Cozens,  In  goods  of  16 
L.  T.  208  ;  15  W.  R.  532. 

When  it  is  desired  that  a  stranger  should  take 
a  grant  of  administration  for  the  use  and  benefit 
of  .minors,  to  whose  guardianship  there  is  a  next 
of  kin  entitled,  the  practice  is,  not  that  the  minors 
should  elect  the  next  of  kin  to  be  their  guardian 
for  the  purpose  of  nominating  the  stranger  to 
procure  the  grant,  but  that  the  next  of  kin  should 
renounce  bis  right  to  the  guardianship,  and  that 
the  minors  should  elect  the  stranger  to  be  their 
guardian,  in  which  capacity  he  can  take  the 
grant.  Molinevx,  In  goods  of  25  L,  T.  162  ;  19 
W.  R.  568. 

A  father  left  two  children  in  their  minorities, 
his  only  next  of  kin.  The  minors'  next  of  kin 
were  four  in  number,  and  three  of  them  re- 
nounced their  rights  to  the  guardianship  and 


administration.  The  fourth  went  to  Nevada  in 
1869,  and  nothing  ¥ras  now  known  of  him.  The 
court  permitted  the  minors  to  elect  a  stranger  in 
blood  as  their  guardian,  without  requiring  the 
citation  or  renunciation  of  the  absent  next  of 
kin.  Langham,  In  goods  of  25  L.  T.  951 ;  20 
W.  R.  319. 

A  brother  bequeathed  his  real  and  personal 
estate  in  two  equal  moieties  to  the  children  of 
his  deceased  sisters.  The  executor  renounced, 
and  the  children  were  resident  abroad.  The 
sole  surviving  next  of  kin  was  another  sister,  to 
whom  the  testator  had  left  a  legacy  of  **one 
shilling,'*  and  who  was  leading  a  dissolute  life. 
Under  these  circumstances,  the  court  made  a 
grant  of  administration  with  the  will  annexed 
to  a  relative  not  interested,  for  the  use  and 
benefit  of  the  minors  until  they  should  apoear 
and  take  the  grant.  Thomas,  In  goods  of  28 
L.  T.  677. 

A  husband  and  wife  separated  by  agreement. 
The  husband  covenanted  not  to  claim  adminis- 
tration of  his  wife's  estate  if  she  should  die 
during  his  life.  She  died  during  his  life.  The 
husband  refused  to  renounce  :  the  court  refused 
to  make  a  grant  to  the  guardian  of  her  childr^i 
until  he  hi^  been  cited.  Pigott,  In  goods  of^  42 
L.  J.,  P.  77  ;  29  L.  T.  45 ;  21  W.  R.  823. 

The  nearest  relatives  of  minor  children  having 
been  abroad  for  many  years  without  having 
communicated  with  their  friends  in  this  country, 
the  court  permitted  the  children  to  elect  another 
person  to  take  administration  on  their  behalf  of 
the  estate  of  their  father,  without  citing  such 
nearest  relatives  in  the  first  instance.  BureX' 
more,  In  goods  of  3  L.  R.,  P.  139  j  43  L.  J.,  P.  1 ; 
29  L.  T.  377  ;  22  W.  R.  70. 

The  sole  executrix  and  universal  legatee 
having  died  in  the  testator's  lifetime,  and  the 
next  of  kin  being  abroad,  the  court  granted  letters 
of  administration  with  the  will  annexed,  to  the 
guardian  of  persons  entitled  in  distribution.  See, 
In  goods  of  i  P.  D.  86 ;  48  L.  J.,  P.  70  ;  40 
L.  T.  658  ;  27  W.  R.  665. 

A  father  by  will  appointed  two  guardians  of  his 
daughter,  a  minor,  and  directed  £hat  in  the  event 
of  the  death  of  either  of  them  the  survivor  ahould 
nominate  some  other  person  to  act  as  co-g:aar- 
dian  with  him  : — Held,  that  such  dlrectioii  was 
within  the  powers  of  12  Car.  2,  c  24,  ss.  8,  9, 
and  administration  de  bonis  non  was  granted  to 
the  guardian  thus  substituted.  Pamell,  In  g0ods 
of  2  L.  R.,  P.  379 ;  41  L.  J.,  P.  35  ;  26  L.  T.  744 ; 
20  W.  R.  494. 

Where  a  will  duly  executed  contains  simplr 
an  appointment  of  a  guardian  of  his  children  by 
a  fatber,  but  no  disposition  of  personal  property, 
or  an  appointment  of  an  executor,  it  is  not  en- 
titled to  probate.  Morton,  In  goods  <i^,  33  L.  J., 
P.  87  ;  9  L.  T.  809  ;  12  W.  R.  320. 

A  testamentaiy  guardian  of  minor  children  is 
entitled  to  a  gtant  for  their  use  and  benefit, 
preferably  to  a  guardian  elected  by  the  childreQ. 
Morris,  In  goods  of  2  S.  &  T.  360  ;  31  L.  J.,  P. 
80  ;  6  L.  T.  768. 

A  testator  divided  the  residue  of  his  personal 
estate  between  his  son,  his  only  next  of  kin,  and 
his  three  illegitimate  daughters,  who  were 
minors.  They  propounded  the  will  by  their 
guardian.  The  son  unsuccessfully  opposed  it,  mud 
was  condemned  in  costs.  He  had  a  larger  in- 
terest in  the  specific  legacies  than  the  minors., 
and  it  was  proved  that  in  iACt  there  was  no 
residue: — The  court  refused,  under  these   cir- 
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cumstances,  to  make  the  grant  to  the  guardian 
of  the  minors,  but  decreed.it  to  the  son.  It  also 
declined  to  make  the  grant  to  the  son  condi- 
tional on  his  payment  of  the  guardian's  costs,  as 
by  so  doing  it  would  delay  the  payment  of  the 
legacy  to  the  widow.  Sawbridge  y.  Milly  2  L.  B., 
P.  219  ;  40  L.  J.,  P.  27  ;  24  L.  T.  320 ;  19  W.  R. 
706. 

A.  and  B.  having  been  nominated  by  a  testator 
to  be  executors  and  residuary  legatees  in  trust, 
as  sudi  renounced  probate  and  administration 
with  the  will  annexed.  They  were  also  ap- 
pointed, on  the  death  or  second  marriage  of  the 
testator's  widow,  guardians  of  the  minor  chil- 
dren of  the  testator,  the  substituted  residuary 
legatees  named  in  his  will: — Held,  that  they 
were  entitled,  as  such  guardians,  to  administra- 
tion with  the  will  annexed  of  the  goods  of  the 
testator  left  unadministered  by  the  widow,  the 
first  administratrix,  for  the  use  and  benefit  of 
the  minors,  with  the  usual  limitations.  Lo/tus, 
In,  gooiU  of,  3  S.  &  T.  307  ;  33  L.  J.,  P.  69. ;  10 
Jur.,  N.  S.  324. 


To  Vominee  of  Onardiaii.] — ^Whexe  a 


wife  had  obtained  a  magistrate's  order  pro- 
tecting her  property  and  earnings,  and  died 
intestate,  leaving  minor  children,  the  court 
granted  administration  to  the  uncle  of  the 
children,  elected  by  their  guardian  for  that  pur- 
pose, though  the  husband  was  alive.  Wier,  In 
aoodi  of,  2  S.  &  T.  461 ;  28  L.  J.,  P.  Ill ;  8  Jur., 
N.  S.  393. 

Of  Union.] — ^A  pauper  lunatic  died  intestate 
in  the  possession  of  440^.,  leaving  a  lunatic 
sister,  his  sole  next  of  kin.  The  court  having 
previously  refused  the  application  {see  2  L.  R., 
P.  217  ;  40  L.  J.,  P.  21 ;  23  L.  T.  877  ;  19  W.  R. 
422),  afterwards,  under  the  12  &  13  Vict.  c.  103, 
:88.  16,  17,  granted  administration,  for  the  use 
And  benefit  of  the  lunatic  sister  during  her 
lunacy,  to  the  board  of  guardians  of  the  union 
to  which  the  deceased  was  chargeable,  as  cre- 
ditors of  the  deceased.  Sluirland,  In  re,  25 
L.  T.  574  ;  8,  C,  nom.  Windeatt  v.  Sharland,  2 
L.  R.,  P.  266  ;  41  L.  J.,  P.  9  ;  20  W.  B.  211. 

F.  died  intestate  and  a  widow,  leaving  M.,  her 
•daughter,  the  only  person  entitled  in  distribu- 
tion. M.  had  been  for  some  years  in  a  county 
lunatic  asylum,  maintained  at  the  charge  of  the 
hamlet  of  Mile-End  Old  Town.  No  committee 
of  her  person  or  estate  had  been  appointed.  F. 
left  a  sum  of  money,  principally  in  the  funds,  in 
the  name  of  her  late  husband,  under  whose  will 
she  was  entitled  to  it.  After  the  proper  cita- 
tions, the  court,  under  20  &  21  Vict,  c  77,  s.  73, 
granted  administration  of  the  goods  of  F.  to  the 
clerk  of  the  guardians  of  the  poor,  for  the  use 
and  benefit  of  the  lunatic,  limited  during  the 
period  of  her  lunacy ;  the  sureties  to  justify. 
Mndlay,  In  goods  of  3  S.  &  T.  266  ;  33  L.  J.,  P. 
21  ;  9  Jur..  N.  S.  1263 ,  9  L.  T.  346 ;  12  W.  R. 
59. 

The  court  granted  administration  of  the  goods 
And  effects  of  a  pauper  dying  intestate,  without 
icnown  relations,  to  the  guaKlians  of  the  union 
<as  creditors)  on  which  she  was  chargeable,  the 
12  &  13  Vict.  c.  103,  s.  16,  empowering  them,  in 
the  event  of  a  pauper  dying  possessed  of  pro- 
|)erty,  to  reimburse  themselves  the  expenses  in- 
curred by  them  in  and  about  the  burial  of  such 
pauper,  and  in  and  about  the  maintenance  of 
such  pauper,  at  any  time  during  the   twelve 


months  previously  to  the  decease.    WKeiDui,  lu 
goods  of  36  L.  J.,  P.  91 ;  13  L.  T,  411. 

i.  Leffatees. 

With  Will  Annexed  de  bonis  non — Juitiiying 
Seearity.j — The  estate  of  a  testatrix  having 
been  administered,  except  as  to  one  legacy,  the 
court  granted  administration  with  will  annexed 
de  bonis  non  to  the  legatee,  without  requiring 
the  representative  of  the  executor  or  his  re- 
siduary legatees  to  be  cited,  but  ordered  that  the 
sureties  should  justify.  King,  In  goods  of  8 
P.  D.  162  ;  62  L.  J.,  P.  93  ;  31  W.  B.  843. 

Bosidoary  Legatee.]— A  father  devised  and 
bequeathed  the  residue  of  his  real  and  personal 
estate  to  trustees  for  the  benefit  of  his  cnlldren, 
but  in  case  of  the  failure  of  such  trust,  for  such 
of  his  two  brothers  as  should  be  living  at  the 
time  the  failure  of  the  trust  was  ascertained. 
At  the  time  of  his  death  the  testator  had  no 
child,  and  his  wife  was  not  enceinte ;  one 
brother  died  a  fortnight  after  him  : — ^Held,  that 
the  failure  of  the  earlier  trust,  although  not 
known,  was  determined  on  the  death  of  the  tes- 
tator, and  the  residue  vested  at  that  time  in  the 
brothers,  and  therefore  that  the  executors  of  the 
deceased  brother  on  the  citation  and  non-ap- 
pearance of  the  other  brother,  were  entitled  to  a 
grant  of  administration  with  the  will  annexed 
of  the  goods  of  the  deceased.  Sidebottom  v. 
Sidebottovh,  2  L.  R.,  P.  366  ;  41  L.  J.,  P.  23  ;  25 
L.  T.  855  ;  20  W.  R.  302. 

In  a  will  which  contained  specific  bequests  of 
several  articles  of  plate,  furniture,  &c,  the  last 
specific  bequest  being  that  of  30/.,  a  bequest  to 
S.  of  '•''  the  residue  of  my  things  "  would  not  en- 
title 8.  to  a  grant  as  residuary  legatee.  Ludlow. 
In  goods  of  1  S.  &  T.  29. 

A  testator  left  to  A.  whatever  money  remained 
at  his  agent's,  and  also  any  money  that  might 
result  from  the  sale  of  his  effects  : — Held,  that 
he  was  not  entitled  to  administration  as  a  resi- 
duary legatee.  O^Lotighlin,  In  goods  of  2  L.  B., 
P.  102  ;  39  L.  J.,  P.  53  ;  18  W.  B.  902. 

The  court  will  not  grant  administration  with 
the  will  annexed  to  the  residuary  legatee,  with 
the  consent  of  the  executor.  It  can  only  do  so 
on  the  executor's  renunciation  of  probate,  or 
after  a  citation  has  been  served  upon  him,  upon 
his  non-appearance  within  the  prescribed  time. 
Garrard  v.  Garrard,  2  L.  B.,  P.  238  ;  25  L.  T. 
162  ;  19  W.  B.  669. 

A  testator  died,  leaving  a  mixed  fund  of  real 
and  personal  estate.  By  his  will  he  left  the 
whole  of  the  income  arising  from  his  estate  and 
effects  to  his  maternal  aunt  A.  for  life,  and  *'  the 
whole  after  her  decease  to  my  legal  heirs  and 
theirs  for  ever  : " — Held,  that  on  the  true  con- 
struction  of  the  words  **  legal  heirs  and  theirs 
for  ever,"  the  heir-at-law  took  as  residuary 
legatee  of  the  personalty  as  well  as  the  realty, 
and  was  in  that  character  entitled  to  a  grant  of 
administration  with  the  will  annexed.  Dixon^ 
In  goods  of  Todhunter  v.  Tlwmpson,  4  P.  D.  81  ; 
47  L.  J.,  P.  67  ;  39  L.  T.  234  ;  26  W.  B.  883. 

I.  D.,  by  his  will,  gave  all  his  property  to 
A.  H.  for  life,  and  then  "  the  whole  "  ....  to 
his  "legal  heirs  and  theirs  for  ever:" — Held, 
that  both  realty  and  personalty  were  given  to 
his  co-heiresses,  and  the  grant  made  to  M.  T., 
one  of  the  co-heiresses,  as  one  of  the  residuary 
legatees.    IK 
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B.  died  in  1864,  Icftving  a  will  of  which  he 
appointed  his  wife  (with  otiieTs)  executrix.  She 
proved  the  will,  and  survived  the  other  exe- 
cutors. She  afterwards  married  S.,  and  daring 
coverture  with  him  made  a  will  under  powers 
vested  in  her,  and  -appointed  her  husband  sole 
executor.  On  her  death  in  1876  letters  of  ad- 
ministration (with  her  will  annexed)  were  granted 
to  S.,  who  was  the  sole  person  entitled  to  the 
personal  estate  over  which  she  had  no  disposing 
power  : — Held,  that  a  further  grant  was  required 
as  to  the  unadministered  effects  of  B.,  and  such 
grant  was  made  (with  the  consent  of  B.)  to  the 
natural  and  lawful  daughter  of  B.,  and  one  of 
the  residuaiy  legatees  under  his  will.  Bridger^ 
In  goodi  of,  4  P.  D.  77  ;  47  L.  J.,  P.  46  ;  89 
L.  T.  123. 

A  testator  directed,  that  after  payment  of  his 
debts  and  funeral  expenses,  all  his  remaining  pro- 
perty, subject  to  certain  legacies,  should  be  placed 
in  proper  securities,  and  appropriated  to  the  edu- 
cation of  his  si^er*s  children,  as  should  seem  most 
meet  and  beneficial  to  them  by  the  executors  of 
his  will : — Held,  that  the  children  of  the  testator's 
sister  were  absolute  residuaty  legatees,  and,  the 
executors  having  died  in  the  lifetime  of  the  tes- 
tator, were  entitled  as  such  to  administration 
with  his  will  annexed.  Presant  v.  Ooodtoin, 
29  L.  J.,  P.  115  ;  6  Jur.,  N.  8.  404. 

In  1817,  administration  with  the  will  annexed 
was  granted  to  certain  parties  in  their  character 
of  residuary  legatees  in  trust,  who  had  already 
renounced  as  executors.  B.  had  acted  as  executor 
under  three  several  wills.  His  executors,  being 
unwilling  to  intermeddle  in  the  management  of 
those  properties,  which  were  mixed  up  togeUier 
and  incumbered,  renounced  probate  of  his  will. 
They  afterwards  applied  for  administration  with 
the  will  annexed  to  be  granted  to  them  as  re- 
siduary legatees  in  trust,  which  was  decreed 
accordingly.  Bennet,  In  good*  of  6  Jur.,  N.  8. 
326,  n. 

A  testator  on  his  deathbed  gave  instructions 
for  a  will  to  a  person  who  was  unknown  to  him, 
and  who,  in  preparing  it,  omitted  his  surname 
and  also  introduced  the  name  and  description  of 
an  executor  who  was  totally  unknown  to  the 
testator  or  to  any  of  his  friends  or  relations,  and 
who  could  not,  therefore,  be  identified  with  the 
consent  of  all  parties  interested ;  the  court 
granted  administration  with  the  will  annexed 
to  one  of  the  residuary  legatees.  Sawtell,  In 
goods  of  2  8.  &  T.  448  ;  31  L.  J.,  P.  66  ;  6  L.  T. 
395  ;  10  W.  R.  782. 

8.  made  the  following  bequest :  '*  My  ward- 
robe, trinkets  and  other  things  to  my  aunt.  In 
the  event  of  her  decease  before  mine,  then  all 
my  effects  to  her  two  daughters  : " — Held,  that, 
looking  at  the  language  of  the  will  generally, 
these  words  did  not  constitute  the  aunt  residuary 
legatee.  Smith,  In  goods  <jf,  34  L.  J.,  P.  16  ;  10 
Jur.,  N.  8.  1084. 

A  testator,  after  making  several  specific  be- 
quests, *'  ordered  the  management  of  all  the  rest 
to  John  Smith  and  Judy  ;  "  there  not  being  in 
the  will  any  other  words  indicative  of  an  ap- 
pointment of  an  executor  or  of  a  bequest  of 
residue  : — Held,  that  John  Smith  and  Judy  had 
been  constituted,  not  executors  according  to  the 
tenor,  but  residuary  legatees,  and  were  entitled, 
not  to  probate,  but  to  administration  with  the 
will  annexed.  Smith  v.  Kerrane,  Kerranc,  In 
goods  of  11  Ir.  R.,  Eq.  447. 
When  a  will  does  not  dispose  of  •  the  residue, 


the  Iqntees  are  entitled  to  administration  with 
the  will  annexed,  limited  to  the  property  di^ioaed 
of  by  the  will;  the  next  of  kin  without  the 
consent  of  the  legatees  being  entitled  to  a  giant, 
save  and  except  such  property,  or  to  a  castezorum 
grant.  If  the  deceased  dies  a  bastard  and  un- 
marned,  the  crown  takes  the  same  grant  as  the 
next  of  kin.  Rhoades,  In  goods  ^,  1  L.  B.^  P. 
119  ;  36  L.  J.,  P.  125. 

Sa  limited  Bcprase&tatiTe  of.  ] — A  married 

woman,  a  residuary  l^^atee  under  a  will,  by 
virtue  of  powers  enabling  her  to  do  90,  ezecated 
a  will  by  which  she  distributed  the  prc^jerty  of 
which  she  had  a  right  to  dispose,  Ynex  residuaty 
interest  being  part  of  the  property.  The  chain 
of  executors  oeing  broken,  a  grant  of  adminla- 
tration,  with  the  will  annexed,  of  her  unad- 
ministered estate,  was  made  to  the  limited 
representatives  of  the  residuary  legatee.  Bit^ 
Jield,  In  goods  of  2  L.  R.,  P.  152  ;  23  L.  T.  325 ; 
18  W.  R.  1144. 

ITniyersal  Legatee.  ]~ A  testator  appointed 
his  nephew  universal  legatee  of  his  whole  pro- 
perty in  trust  for  legatees  named  in  the  wilL 
The  nephew  took  no  beneficial  interest,  and  the 
testator  left  a  son  living.  No  executor  was  ap- 
pointed. On  motion,  the  court  made  the  grant 
to  the  nephew.  Ford,  In  goods  of  23  1^  T. 
328  ;  18  W.  R.  960, 

A.  left  in  the  hands  of  trustees,  '*  all  the  pro- 
perty she  might  be  possessed  of  at  her  death,'" 
&c.,  followed  by  an  enumeration  of  properties 
which,  however,  did  not  include  the  whole  of 
her  property : — Held,  that  the  specific  enumeni- 
tion  did  not  restrain  the  general  terms  preoeding 
it,  and  that  the  trustees  were  entitled  to  admin- 
istration, with  the  will  annexed,  as  aniTenal 
legatees  in  trust.  Goodyar,  In  gomU  of^  1 
B.  &  T.  127  ;  4  Jur.,  N.  S.  1243. 

A  testator  left  all  his  property  that  he  was 
possessed  of  to  his  eldest  son  for  life,  and  if  he 
nad  no  family  that  it  revert  to  his  fiftli  son.  He 
stated  that  his  property  consisted  of  hooaes, 
stock,  and  bank  shares,  and  named  B.  aa  tenatee 
in  conjunction  with  D.,  and  dir&cted  that  the 
said  trustees  first  pay  all  debts  due  bj  his 
eldest  son,  and  invest  some  stock  and  notonej  m 
the  said  trustees  should  think  proper  in  good 
securities,  and  that  his  grandchild  T.  should 
have  500^.  when  he  arrived  at  twenty-one.  The 
court  granted  administration  com  testanaento 
annexe  to  B.  and  D.  as  universal  legatees  in 
trust.    PalmfTy  In  goods  <2^,  11  L.  R.,  Ir.  1. 

An  application  for  a  gi'ant  (with  the  will  an* 
nexed)  to  the  sole  legatee :  on  affidavit  that  the 
testatrix  died  possessed  of  no  other  property  tK—* 
that  specifically  described  in  the  will: — ^H^d, 
that  no  reason  was  shewn  for  not  citing  the  nex^ 
of  kin  ;  that  they  must  be  cited ;  or  that  ad- 
ministration might  be  taken  limited  to  the  pio- 
perty  specified  in  the  wilL  WAtson^  In  g^ed* 
of  1  8.  &  T.  110  ;  27  L.  J.,  P.  7. 

A  testatrix  id^t  to  her  three  nieces  all  her 
personal  effects  and  everything  of  eveiy  kind 
'*  that  I  have  now,  or  may  have  at  the  time  of 
my  decease,  at  my  apartments  at  A.  or  else- 
where : " — Held,  that  the  nieces  were  uniTenal 
legatees  and,  as  no  executor  was  appointed,  that 
they  were  entitled  to  administration  with  the 
will  annexod.  Scarborough,  In  goods  of  6  Jar.. 
N.  8. 1166;  9W.  R.  149. 

A  universal  legatee,  under  a  will,  which  does 
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not  appoint  an  executor,  is  bj  the  invariable 
practice  of  tbe  registry  entitled  to  administration 
with  the  will  annexed,  and  not  to  probate  as 
executor  according  to  the  tenor.  Olijphantf  In 
goods  of,  1  S.  &  T.  525  ;  30  L.  J.,  P.  82 ;  6  Jur., 
N.  S.  256. 

A  husband,  left  sole  executor  and  universal 
Ic^tee  under  his  wife's  will,  which  was  made 
by  virtue  ot  a  power,  renounced  as  executor. 
Subsequently,  owing  to  the  disposition  of  the 
trust  fund  under  his  wife's  will,  nis  consent  was 
require^  by  the  trustees  to  enable  them  to  deal 
with  it.  On  motion  to  the  court  that  he  might 
be  allowed  to  retract  his  renunciation  which  had 
already  been  filed  in  the  registiy,  the  court 
directeid  that  the  applicant  should  take  adminis- 
tration with  the  will  annexed  as  universal 
legatee,  in  which  capacity  the  applicant  had  not 
renounced  his  beneficial  interest  under  the  will. 
Blmety  In  goods  of ^  44  L.  T.  816. 

'WM    of    KngHihman    Domkiled    in 

Fraaee.] — ^An  Englishman,  domiciled  in  France, 
wrote  a  holograph  will,  in  which  was  the  clause 
following :  "  J'institue  pour  ma  l^gataire  uni- 
verselle  Madame  A.  .  .  .  et  ce  pour  lui  donner 
une  preuve  de  ma  reconnaissance  des  bons  soins 
qu'elle  a  eu  pour  moi  en  France  letout  sans  rien 
exoepter,  et  notamment  pour  tons  les  eflets 
mobUier,  et  tons  lesbiens  meuble,  que  je  possMe 
en  France  : " — Held,  on  the  evidence  of  French 
advocates,  that  A.  was  entitled  to  the  whole 
personal  property  of  the  testator,  whether  in 
fingland  or  France.  ZaneuvUle  v.  Anderson^  2 
S.  &  T.  24  r  30  L.  J.,  P.  25  ;  6  Jur.,  N.  S.  1260  ; 
3  L.  T.  304  ;  9  W.  B.  74. 

With  LimitatlML] — ^A  husband  by  his  will 
made  his  wife  sole  executrix  and  residuary 
legatee.  By  *  codicil  he  deyised  and  bequeathed 
to  A.  all  property  held  by  him  upon  any  trust  or 
by  wajjr  of  mortgage.  He  died  insolvent,  and 
the  widow  renounced  probate  of  the  will  and 
codicil  as  executrix,  and  administration  as  re- 
siduary legatee.  The  court  granted  administra- 
tion, with  the  will  and  codicil  annexed,  to  A., 
limited  to  the  trust  property  so  far  as  it  was 
personally  left  to  him  by  the  codicil.  Prothero, 
In  goods  of,  3  L.  R.,  P.  209 ;  44  L.  J.,  P.  8  ;  31 
L,  T.  561 ;  23  W.  B.  212. 

When  ExMutors  out  of  the  Jnrisdiotion.] — 
The  words  "  at  the  expiration  of  twelve  months 
from  the  death  of  the  testator,"  in  s.  1  of  38 
Geo.  3,  c.  87,  when  compared  with  the  words 
given  in  the  form  of  affidavit  in  the  second  sec- 
tion, and  of  the  grant  of  administration  in  the 
third,  must  be  held  to  mean  at  or  after  the  ex- 

firation  of  that  period.    Bttddy,  In  goods  of  2 
i,  R.,  P.  330 ;  41  L.  J.,  P.  63 ;  25  L.  T.  950 ;  20 
W.  R.  319. 

When  the  applicant  is  the  residuaiy  legatee, 
whose  interest  is  undetermined,  the  grant  will 
be  made  under  38  Geo.  3,  c.  87,  but  where  a 
particular  sum  is  set  aside  for  and  actually  pay- 
able to  the  am>licant,  the  grant  can  be  made 
under  21  &  22  Vict.  c.  95,  s.  18.    lb. 

One  of  the  executors  named  in  the  will  proved 
the  paper,  and  then  left  the  country.  The 
second  executor  nanied  in  the  will  was  also  out 
of  the  jurisdiction.  The  court  made  a  grant 
durante  absentia  to  a  legatee  and  also  one  of  the 
next  of  kin  to  enable  her  to  become  a  party  to  a 
suit  in  the  Chancery  Division  for  the  administra- 


tion of  the  estate.  JenkinSj  In  goads  of  49 
L.  J.,  P.  30 ;  41  L.  T.  736  ;  28  W.  R.  431 ;  44 
J.  P.  801. 

Benoonoing  Probate.]— A  person  who  has 
been  appointed  sole  executrix  and  named  uni- 
versal legatee  and  has  renoun<>ed  probate  may 
afterwaids  take  a  grant  of  administration  do 
bonis  non  in  the  latter  character.  Wheeltoright, 
In  goods  of  3  P.  D.  71  ;  47  L.  J.,  P.  87  ;  39 
L.  T.  127  ;  27  W.  R.  139. 

B.  appointed  C.  and  D.  executore  and  residuary 
legatees  in  trust,  his  widow  residuary  legatee  for 
life  or  widowhood,  and  C.  D.,  E.  F.  and  G.  sub- 
stituted residuary  legatees.  C.  and  D.  renounced 
probate  and  administration  as  executors  and  re- 
siduary legatees  in  trust,  and  letters  of  adminis- 
tration with  the  will  annexed  were  granted  to 
the  widow  ;  she  died,  leaving  part  of  the  estate 
unadministered.  The  court  refused  to  allow  C. 
to  retract  his  renunciation  as  residuary  legatee 
in  trust,  but  granted  him  administration  de  bonis 
non  as  substituted  residuary  legatee.  Morrison, 
In  goods  of  2  S.  &  T.  129  ;  3  L.  T.  786  ;  9  W.  R. 
518. 

Whero  Legatee  has  purposely  Destroyed 
Will.] — ^Where  the  court  was  satisfied,  on  the 
evidence,  that  the  defendant,  who  had  taken 
out  letters  of  administration,  had  possessed  him- 
self of  the  will  after  the  death  of  the  deceased, 
and  had  suppressed  or  destroyed  it,  and  there- 
fore decreed  letters  of  administration  with  the 
will  annexed)  as  contained  in  a  draft ;  and  aa 
the  plaintiff  and  defendant  were  the  residuary 
legatees  in  the  will,  and  as  such  equally  entitled 
in  usual  course  to  the  letters  of  administration, 
ordered  the  grant  to '  be  made  to  the  plaintiff. 
Podmore  v.  WhaUon,  3  S.  &  T.  449  ;  33  L.  J.,  P. 
148  ;  10  Jur.,  N.  S.  766  ;  10  L.  T.  754. 

Xisdeseription  of  Legatee.] — ^Where  the  ob- 
ject of  a  testatrix^s  bounty  was  erroneously 
described,  the  court,  on  being  satisfied  that  the 
misdescription  was  the  result  of  mistake,  granted 
administration,  with  the  will  annexed,  to  such 
person.    Hooper,  In  goods  of  13  L.  T.  446. 


Legatee  Signing  "^1^11,  but  not  as  Witness.]^ 
A  residuary  legatee  who  was  present  at  the 
execution  of  the  wUl,  in  which  no  executor  was 
appointed,  wix)te  her  name,  after  the  instrument 
had  been  signed  by  the  testator  and  attesting 
witnesses,  underneath  the  attestation  clause  at 
the  request  of  one  of  the  witnesses : — ^Held,  that 
the  court  having  to  determine  to  whom  the 
grant  of  administration  with  the  will  annexed 
should  go,  it  was  the  duty  of  the  court  to  in- 
quire in  what  character  the  legatee  had  signed 
the  paper  ;  and  the  court  being  satisfied  that  she 
had  not  signed  the  will  as  a  witness,  her  signature 
was  omitted  from  the  grant.  Sharvian,  In  goods 
of  38  L.  J.,  P.  47. 

The  residuary  legatee  signed  the  will  after  it 
was  executed  at  the  request  of  one  of  the 
attesting  witnesses.  The  court  required,  before 
making  an  order  for  the  omission  of  her  sig- 
nature from  the  probate,  that  a  notice  to  shew 
cause  should  first  be  served  upon  the  next  of  kin, 

B.  made  her  will  in  the  presence  of  C.  and  D., 
who  subscribed  to  the  same ;  subsequently  E., 
an  executor  and  legatee,  at  the  request  of  the 
testatrix,  signed  his  name,  to  signify,  as  suggested. 
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his  acceptance  of  the  executorehip.  The  court 
rejected  a  motion  praying  to  omit  E.'s  name  in 
the  probate.  Foretit.  In  goodt  of,  2  S.  k  T.  334  : 
31  L.  J.,  P.  200  ;  6  L.  T.  689. 

J.  Attorneya,  Amenta,  and  Komineas. 

FonoiL  Xntitled  Seiident  in  England.]— 
When  the  person  entitled  to  administration  is 
in  England,  a  grant  will  not  be  made  to  his 
attorney,  unless  the  estate  consists  solely  of  pro- 
perty held  in  trust.  Bnllar,  In  goods  of,  39 
L.  J.,  P.  26  ;  22  L.  T.  146. 

Where  a  person,  solely  entitled,  was  resident 
in  this  country,  and  able  to  take  it  himself,  the 
court  declined  to  decree  it  to  his  attorney  for 
his  use  and  benefit.  BwcK,  In  good*  of  2  S. 
&  T.  139  ;  30  L.  J.,  P.  1 71  ;  4  L  T.  461 ;  9  W.  K. 
639. 


Perwn  SnUUed  Eatident  Abroad.]— When  a 
party  solely  entitled  to  the  grant  of  adminis- 
tration  of  an  estate  was  abroad,  and  it  was 
not  known  where  she  was,  or  when  she  would 
return  to  this  country,  and  there  was  a  sum  of 
money  payable  to  the  estate,  the  court  made  a 
gi»nt  of  administration  to  a  person  whom  she 
had  duly  authorized  by  power  of  attorney  to 
manage  her  property  in  EngUnd.  JSgcoU  In, 
goods  of  4  S.  &  T.  186. 

.  A  testator  left  three  next  of  kin,  one  of  whom 
was  resident  in  Calcutta,  and  another  at  New 
York.  These  two  each  nominated  an  attorney 
m  this  country  for  the  purpose  of  taking  a  grant- 
The  court,  however,  refused  to  make  a  joint 

^nt  to  these  attorneys.  Sh^j^herd,  In  goods  of 
^o  Ij.  1.  40o. 

^  Where  a  party  entitled  to  administration  is 
Abroad,  and  has  given  a  simple  power  of  attorney 
to  his  agent  in  finghind  to  take  out  administra- 
tion for  his  use  and  benefit,  the  court  will  only 
grant  administration  to  the  agent  on  the  same 
terms  as  it  would  have  granted  it  to  the  party 
himself  Goldshorough,  In  goods  of  1  8.  &  T. 
295  ;  6  Jur.,  N.  S.  417  ;  7  W.  R.  375. 

W  here  a  party  entitled,  being  resident  out  of 
Jingland,  had,  by  a  power  of  attorney,  specially 
authorized  his  brother  to  execute  for  him  an  in- 
strument  of  renunciation  and  consent,  the  court 
acted  on  a  renunciation  and  consent  so  executed. 

iTTnVAd ''  ^-  '•'  ^- ''' ' ''  ^'  ''• 
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constituted  of  the  four  executors  who  proved 
the  will,  unless  the  fifth  executor  had  been  first 
cited.    Fletcher,  In  goods  of  8  Jur.,  N.  8.  572. 

Xxeenton  Abroad.]— A.  died  in  1833,  leaving 
a  will,  whereof  he  appointed  B.,  C.  and  D.  exe- 
cutors, and  B.  residuary  legatee.  C.  alone  proved 
the  will,  power  being  reserved  to  grant  probate 
to  the  other  executors.  In  1847  B.  died,  leaving 
a  will,  appointing  E.  sole  executrix,  who  duly 
proved  B.'8  will.  In  1856,  C.  died  intestate, 
leaving  part  of  the  personal  estate  of  A.  onad- 
ministered.  D.,  the  surviving  executor  of  A« 
not  having  appeared  to  a  citation  calling  on  him 
to  accept  or  refuse  probate  of  the  will  of  A.  ad- 
ministration, with  the  will  of  A.  annexed,  was 
granted  to  the  attorney  of  E.,  then  abroad,  as 
the  personal  representative  of  the  residuaiy 
legatee  of  A.,  the  chain  of  executorship  having 
been  broken.  Collison  v.  Maxoe,  28  L.  J.,  P. 
90. 

A.,  in  April,  1856,  executed  a  power  of  attor- 
ney appointing  L.  her  attorney,  for  the  poipoee 
of  managing  her  real  and  personal  estate,  and 
giving  him  very  extensive  powers,  but  not  in 
terms  sufficient  to  constitute  him  her  attorney 
for  the  purpose  of  taking  out  letters  of  adminis- 
tration. A.  then  went  abroad,  and  during  her 
absence,  money  having  become  payable  to  the 
personal  estate  of  B.,  who  had  died  intestate, 
and  in  respect  of  whose  estate  A  was  entitled  to 
administration,  it  became  necessary  that  an  ad- 
ministrator should  be  appointed  in  order  that  a 
discharge  for  that  sum  might  be  given.  It  being 
uncertain  when  A  would  return  to  this  conntiy. 
or  where  he  was,  the  court  granted  administiu^ 
tion  of  the  estate  of  B.  to  L.  Escot,  In  goods  of 
28L.  J.,P.  17.  ^  •^' 


Inteitata  Dying  Abroad.]- B.,  having  ac- 
qmred  a  domicil  in  British  Guiana,  died  a 
bachelor  and  intestate,  without  any  known  rela- 
tions there.  Under  an  ordinance  of  that  colony 
the  admmistrator-general  took  possession  of  B.'s 
property  in  that  colony,  and  appointed  P.,  P.  and 
P.,  of  Liverpool,  to  be  his  attorneys,  and  in  his 
name  to  take  letters  of  administration  to  the 
personal  estate  of  the  deceased  in  this  country. 
The  court,  after  notice  to  the  Queen's  proctor, 
and  citations  of  next  of  kin,  made  the  grant 
accordingly.  O'Bri^m,  In  goods  of  2  8.  &  T. 
604;31L.J.,P.194;7L.t249. 

•  Testator  Dying  Abroad.]— A  testator  named 
five  executors,  four  of  whom  took  probate  in 
Victoria,  in  which  colony  he  died,  and  power  to 
do  so  was  reserved  to  the  fifth  :— Held,  that  ad- 
ministration with  the  will  annexed  could  not  be 
granted  in  this  country  to  the  attorney  lawfully 


To  Attorney  of  Heir,  with  Deeroo  of  Pexaiaa 
Conrt  Annexed.] — A.,  a  native  of  and  domiciled 
in  Persia,  made  and  duly  executed  his  will  ac- 
cording to  Persian  law.  By  the  law  of  Persia, 
which  does  not  recognize  the  principle  of  it^re- 
sentation  of  the  estate  of  a  oeceased  perBon.  his 
will,  as  well  as  all  his  property,  is  taken  posses- 
sion of  by  the  court  having  exclnsire  jorisdictian 
in  matters  of  wiUs,  inheritance  and  snocessioiu 
This  court  is  composed  of  ecclesiastics  called 
"  Moojateheds."  It  is  presided  over  by  one  of 
the  body,  styled  the  "  Superior  Religious  Head 
and  Highest  Authority,"  and  his  decrees  are 
irrevocable.  Neither  the  original  nor  any  copy 
of  the  will  is  allowed  to  go  out  of  the  possession 
of  the  court.  The  contents  of  the  will  are  pnb- 
lished  by  the  court  in  the  presence  of  the  persons 
(legatees  and  heirs)  interested  in  the  property 
of  the  deceased,  and  a  document  is  given  to  each, 
certifying  the  portion  of  the  property  to  which 
he  is  entitled.  The  testator  died  possessed  of 
certain  property  (funds  standing  in  his  name  in 
the  books  of  the  Bank  of  EngUind),  and  this 
property  was  appointed  to  B.,  his  eldest  son,  by 
the  "  Superior  Religious  Head,"  who  gave  a  doca- 
ment  under  his  hand  and  seal  certifying^  that 
fact.  The  court  granted  to  the  duly-appointed 
attorney  of  B.  letters  of  administration  (with  the 
decree  of  the  Persian  court  annexed),  limited  to 
the  property  specified  in  the  said  decree.  D^tt 
Aly  Khan,  In  goods  of  6  P.  D.  6  ;  49  L.  J^  p 
78  ;  29  W.  R.  80.  ^ 

Person  appointed  Faetorlooo  tntoris  by  Seotek 
Conrt  of  Soision.]— Administration  of  the  peiw 
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sodaI  estate  in  England  of  a  domiciled  Scotch- 
man granted  to  A.,  appointed  by  the  0>art  of 
Session  at  Edinburgh  factor  loco  tatoris  to  the 
in&Dt  children  of  the  deceased.  JoneSj  In  goods 
of,  28  L.  J.,  P.  80. 

Power  of  Attorney  dispensed  with.]]— If  the 

conrt,  on  the  document  before  it,  is  satisfied  that 
the  party  entitled  desires  the  person  applying 
to  act  as  his  attorney,  it  will  not  require  a  regu- 
larly-executed power  of  attorney.  Morley^  In 
good*  of,  3  S.  &  T.  425  ;  33  L.  J.,  P.  108  ;  10 
L.  T.  540 ;  12  W.  R.  1064. 

To  Attorney  out  of  the  JnTisdiotion.] — ^Admin- 
istration will  be  granted  to  an  attorney  of  the 
next  of  kin,  such  attorney  being  resident  without 
the  jurisdiction  of  the  court,  if  the  sureties  to 
the  bond  are  resident  within  the  jurisdiction. 
Leeton,  In  goods  of,  1  B.  &  T.  463  ;  29  L.  J.,  P. 
19  ;  1  L.  T.  74  ;  5  Jur.,  N.  S.  1270. 

'  In  the  Case  of  Foreigners.] — ^Administration 
of  the  effects  of  an  intestate  who  died  domiciled 
abroad,  granted  to  the  agent  of  a  foreigner  en- 
titled by  the  law  of  the  domicil  to  administration. 
BiancJii,  In  goods  of,  1  S.  &  T.  511 ;  28  L.  J., 
P.  139. 

Atiignmant  of  Bight  to  Letters  of  Administra- 
tion.]— A.  bequeathed  the  residue  of  his  personal 
estate  to  W.,  his  sole  executor  and  trustee,  in 
trust  for  such  persons  As  B.,  a  married  Woman, 
should  appoint,  and  in  default  of  appointment 
to  B.  absolutely.  W,  renounced.  By  deed,  B. 
appointed  and  assigned  to  M.  and  J.,  who  ac- 
cepted the  trust,  all  her  interest  under  the  will, 
and  her  right  to  letters  of  administration,  with 
the  will  annexed,  in  order  that  they  might 
obtain  such  letters  of  administration.  Letters 
of  administration,  with  the  will  annexed,  granted 
to  M.  and  J.  Martindale,  In  goods  ^,  1  S.  &  T. 
«  ;  27  L.  J.,  P.  29  ;  4  Jur.,  N.  S.  196. 

Domiciled  Sootohmmn  haying  Indian  Pro- 
perty.]— A  domiciled  Scotchman  died,  leaving  a 
will,  whereby  he  appointed  executors.  The 
executors  proved  the  will  in  Scotland,  and  au- 
thorized F.  &  Co.  to  take  out  administration  as 
their  agents  in  India,  where  the  deceased  pos- 
sessed considerable  property.  F.  &  Co.  did  so, 
and  having  realized  the  assets,  they  paid  the 
Hioney  for  their  own  protection  into  the  Court  of 
Chancery  in  England.  On  a  suggestion  that 
personal  representation  was  also  necessary  in 
^is  country  to  enable  the  executors  to  take  the 
Hioney  out  of  the  Court  of  Chancery,  the  court 
expressed  its  willingness  to  grant  proJ3ate  of  the 
will,  but  declined  to  allow  the  executors'  oath  to 
be  altered  to  meet  the  facts  of  the  case  by  having 
the  property  sworn  under  2QI,  Murray,  In  goods 
of,  16  L.  T.  266. 

Snglishmmn  Domioiled  Abroad — ^Adminiftra- 
tion  with  Betranilation  of  Will  Annexed.]— 
A  translation  of  the  will  of  an  Englishman  dying 
domiciled  abroad  but  possessed  of  personal  pro- 
perty in  England,  originally  written  in  English, 
had  been  proved  in  the  court  of  the  country  of 
his  domicil.  One  of  the  executors  transferred 
his  powers  to  his  co-executor,  who  afterwards 
<lied,  and  G.  was  appointed  in  his  place  by  the 
same  court.    The  court  granted  letters  of  ad- 


ministration, with  a  retranslation  of  the  will 
annexed,  to  G.'s  attorney  in  this  country.  Rule, 
In  goods  of,  4  P.  D.  76  ;  47  L.  J.,  P.  32  ;  39  L.  T. 
123  J  26  W.  R.  357. 

To  Disinterested  Hominee.]— The  court  will 
grant  administration,  with  the  consent  of  all 
parties  interested  in  the  property .  of  the  de- 
ceased, to  their  nominee  who  takes  no  interest  in 
the  property  himsell  Farrdl  v.  Broxonhill,  3 
S.  &  T.  467. 

To  Hominees  nnder  Special  Circnmstanees — 
30  ft  81  Viet.  e.  77,  s.  78.]— The  consent  of  all 
the  persons  interested  is  not  a  sufficient  ground 
for  departing  from  the  general  rules  as  to  grants 
of  administration*  The  court  therefore  refused 
to  'make  a  joint  grant  to  two  of  the  persons  in- 
terested in  distribution  and  to  a  nommee  of  the 
next  of  kin,  although  the  next  of  kin  and  all  the 
persons  interested  concurred  in  the  application. 
Miehardson,  In  goods  of  2  L.  R.,  P.  244  ;.  40 
L.  J.,  P.  36  ;  25  L.  T.  384  ;  19  W.  R.  979. 

The  mere  fact  that  the  person  who  would  be 
entitled  to  administration  desires  that  some 
other  person  should  take  the  grant,  does  not 
constitute  such  a  special  state  of  circumstances 
as  to  justify  a  grant  under  20  &  21  Vict.  c.  77, 
s.  73.  In  such  a  case  the  proper  course  to  be 
adopted  is  for  the  person  entitled  to  administra- 
tion to  take  the  grant,  and  then  appoint  his 
nominee  to  act  as  his  or  her  attorney.  Hale,  In 
goods  of,  3  L.  R,  P.  207 ;  44  L.  J.,  P.  45  j  31 
L.  T.  799. 

A  will  having  been  set  aside  by  reason  of  an 
informality  in  the  execution,  the  widow  and 
children  entered  into  an  arrangement  by  deed  to 
carry  out  the  intention  of  the  husband  as  con- 
tained in  such  will,  notwithstanding  its  informa- 
lity. The  court  refused  to  grant  administration 
to  the  executors  named  in  the  will  under  the 
Probate  Act,  s.  73,  as  the  nominees  of  the  pai-ties 
interested  in  an  intestacy,  they  themselves  having 
no  interest  in  the  property  of  the  deceased. 
lb. 

If  next  of  kin  are  unable  to  agree  amongst 
themselves  which  of  them  shall  take  administra- 
tion, and  are  all  willing  that  such  administration 
shall  be  granted  to  a  nominee  who  has  no  interest 
therein,  that  will  not  be  a  special  circumstance 
to  justify  the  court  in  makmg  a  grant  to  such 
nominee  under  20  &  21  Vict  c.  77,  s.  73.  Tvague 
V.  Wharton,  Jeffries,  In  goods  of  2  L.  R.,  P.  360  ; 
41  L.  J.,  P.  13  ;  25  L.  T.  764  ;  20  W.  R.  214. 

A  doubt  having  been  raised  as  to  the  l^itimacy 
of  the  sole  next  of  kin,  a  deed  was  entered  into 
by  the  parties  interested  for  the  distribution  of 
the  property  amongst  themselves  in  certain  pro- 
portions, and  it  was  a  part  of  the  arrangement 
that  administration  of  the  personal  estate  c^ould 
be  applied  for  by  an  individual  who  had,  under 
no  circumstances,  an  interest  therein : — Held, 
that  there  were  special  circumstances  in  tJic 
case  which  authorized  the  court  to  grant  such 
administration  to  the  person  designated  under 
20  &  21  Vict.  c.  77,  s.  73.  HopUns,  In  goods  of, 
3  L.  R.,  P.  236 ;  44  L.  J.,  P.  42 :  33  L,  T. 
320. 

Crown  Nominees  (15  ft  16  Vict.  e.  5).]— When 
a  bastard,  having  no  relations,  makes  a  will  dis- 
posing <^  a  part  only  of  his  or  her  property,  the 
crown  has  a  right  to  a  grant  save  and  except,  or 
to  a  cseterorum  grant,  but  not  to  a  general  grant 
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of  adminifltntioD,  and  the  legatees  have  a  right 
to  a  grant,  with  the  will  annexed,  limited  to  the 
property  disposed  of  by  the  wilt  Rhoades,  In 
goods  of,  1  L.  R.,  P.  119 ;  35  U  J.,  P.  126. 

A  nominee  of  the  crown  taking  oat  adminis- 
tration to  the  estate  of  an  intestate  is  nnder 
the  same  obligation  as  any  other  administrator. 
Att.-Gtn.  T.  Kohlcr,  9  H.  L.  Gas.  654  ;  8  Jar., 
N.  8.  467. 

The  15  k  16  Vict.  c.  3,  only  dispenses  with  the 
necessity  of  his  giving  the  asoal  bond  to  the 
ordinary,  bat  imposes  on  him  all  the  daties  and 
liabilities  of  a  private  administrator.  If  he  im- 
properly pays  to  the  crown  part  of  an  intestate's 
effects,  thoagh  such  payment  is  made  nnder 
authority  of  a  warrant  under  the  sign-man nal, 
he  makes  himself  personally  liable  to  restore  it 
to  parties  afterwards  proving  themselves  legally 
entitled.    Ih. 

Upon  his  death  that  liability  only  continues 
against  his  personal  representatives,  and  not 
against  his  successor  in  office.  But  that  snc- 
cessor  may  make  himself  personally  liable  for 
the  acts  of  his  predecessor,  as  by  taking  out 
letters  of  administration  de  bonis  non  to  the 
same  estate,     lb. 

Where  the  nominee  of  the  crown  had  impro- 
perly paid  money  (thus  coming  to  his  hands)  to 
the  then  sovereign,  and  the  succeeding  nominee 
of  the  crown  had  taken  out  letters  of  administra- 
tion de  bonis  non  to  the  same  estate,  and,  in  a 
suit  by  the  next  of  kin  against  him,  had  only 
contested  the  fact  of  the  claimants  being  truly 
the  next  of  kin,  and  denied,  if  they  were  so, 
liability  to  pay  interest  on  the  sum  claimed  : — 
Held,  that  this  was  in  substance  an  admission  of 
liability  to  pay  the  principal  to  the  next  of  kin, 
and  the  claimants  having  satisfactorily  estab- 
lished their  title  to  that  character,  the  liability 
to  pay  interest  followed,  as  of  course,  on  the 
liability  to  pay  the  principal.    Ih, 

The  effects  of  an  intestate  having  vested  in  the 
crown  by  forfeiture,  if  letters  of  administration 
are  granted  to  A.,  in  consequence  of  a  warrant 
from  the  king,  and  they  run  in  the  usual  form, 
viz.,  ''To  pay  debts,**  &c.,  but  with  this  addi- 
tional clanse,  "  For  the  use  and  benefit  of  his 
Majesty,"  A.  will  be  answerable  as  administrator 
for  the  debts  of  the  intestate,  and  will  not  be 
permitted  to  give  evidence  tending  to  question 
the  validity  of  the  letters  of  administration. 
Megit  v.  Johtuon,  2  Dougl.  542. 

P.ri»ee  of  Wales  when  Intestate's  Xftatas 
in  Cornwall.] — T.  G.  died  in  Cornwall,  intestate, 
without  known  relations.  The  court  granted 
letters  of  administration  of  his  estate  for  the 
use  of  his  royal  highness  the  Prince  of  Wales 
as  Doke  of  Cornwall ;  but,  semble,  without  pre- 
judice to  the  rights  of  the  crown.  Comtoall 
(^Solicitor  of  Duchy  of)  v.  Canning  or  Caning^ 
In  goods  of,  6  P.  D.  114  ;  41  L.  T.  737  ;  28  W.  R. 
278. 

k.  Oommitteea  of  I<imatlos. 

When  Entitled.] — An  intestate,  whose  pro- 
perty was  under  1,0002.  in  value,  left  no  known 
relation  except  a  sister,  who  was  of  unsound 
mind,  but  had  not  been  found  so  by  inquisition, 
and  who  had  no  property  of  her  own.  The  court 
refused  to  grant  administration  for  the  use  and 
benefit  of  the  lunatic  to  a  stranger  in  blood  until 
the  applicant  should  obtain  an  order  from  the 


Court  of  Chancery,  under  26  &  26  Vict  c  86, 
s.  12,  rendering  the  property  of  the  lunatic  avail- 
able for  her  maintenance  and  benefit  SlMwtberij 
In  goods  o/,i  S,  k,  T.  32 ;  34  L.  J.,  P.  93 ;  11 
Jur.,  N.  S.  396  ;  12  L.  T.  582  ;  13  W.  R.  696. 

A.  died  intestate,  without  child  or  parent, 
leaving  a  widow  and  several  next  of  kin.  Before 
the  widow  took  out  letters  of  administration  she 
was  found  a  lunatic,  and  a  committee  of  her 
person  and  estate  appointed: — Held,  that  the 
committee  was  entitled  in  preference  to  the  next 
of  kin.    Alford  v.  A^ord,  3  Jur.,  N.  S.  990. 

A  sole  executrix  and  sole  legatee,  who  had 
taken  out  probate,  was  declared  a  lunatic.  Her 
next  of  kin  was  appointed  committee  of  her  per- 
son,  and  another  person  committee  of  her  estate. 
With  the  consent  of  the  latter  the  court  passed 
him  over,  and  granted  administration,  with  the 
will  annexed,  to  the  committee  of  the  person. 
SearlHt,  In  goods  of,  27  L.  T.  216 ;  21  W.  E. 
79. 

Objection  of  Masters  in  Lunacy.] — ^A.  died  in- 
testate leaving  B.,  a  person  of  unsound  mind, 
her  lawful  sister  and  sole  next  of  kin,  sarviving 
her.  C.  was  appointed  committee  of  B.'s  estate, 
but  the  Masters  in  Lunacy  objected  to  his  takdng 
the  grant  of  administration  of  A.*s  estate.  In 
these  droumstances  the  court,  with  the  consent  of 
C.  and  the  consent  also  of  the  next  of  kin  of  B., 
made  the  grant  to  D.,  a  stranger  in  blood  to  the 
deceased.  HastiitgSj  In  goods  of  4  P.  D.  7S  :  47 
L.  J.,  P.  30  ;  39  L.  T.  45. 


1.  On  Senunoiatlon  of  Parties. 

OflneraUy.]— The  Probate  Court  Rules,  1862, 
are  for  the  guidance  of  the  registry,  bat  capable 
of  modification  by  the  court  L^uSj  In  good* 
of  3  S.  &  T.  307  ;  33  L.  J.,  P.  59 ;  10  Jur., 
N.  S.  324;  10  L.  T.  240. 

When  a  person  has  renounced  probate  or  ad- 
ministration in  one  character, he  maybe  entitled 
to  administration  de  bonis  non  in  an  inferior 
character,  which  did  not  exist  when  he  renounced 
in  the  superior  character.    Ih, 

By  Person  Abroad.! — ^Where  a  party  entitled, 
being  resident  out  of  England,  had  bv  a  power 
of  attorney  specially  authorized  his  brother  to 
execute  for  him  an  instrun^ent  of  renunciation, 
and  consent,  the  court  acted  on  a  renanciAtMA 
and  consent  so  executed.  Mosser,  In  g^ads  tf^ 
3  S.  &  T.  490. 

Of  Xzeentors.] — ^Where  one  of  several  execa* 
tors,  after  intermeddling  in  his  testator's  es- 
tate, executed  a  renunciation,  and  probate  had 
been  granted  to  his  co-executors,  the  court,  (k& 
the  application  of  the  renunciant,  declared  his 
renunciation  to  be  invalid,  and  directed  tbe 
record  of  it  on  the  probate  to  be  cancelled. 
BadenacU,  In  goods  of  3  S.  &  T.  465  ;  33  L.  J^ 
P.  179  ;  10  Jur.,  N.  S.  521  ;  11  L.  T.  275. 

An  executor,  having  renounced  in  Australia, 
was  appointed  by  tbe  executors,  who  proved  the 
will  in  the  colony,  their  agent  to  obtain  letters 
of  administration  with  the  will  annexed  in  this 
country :  the  court  held  that  r.  50  of  tbe 
Probate  Court  Rules,  1862,  did  not  apply,  and 
made  the  grant  to  him  as  attorney,  but  required 
that  he  should  file  a  fresh  and  definite  renuncia- 
tion, which  beyond  all  question  should  strip  him 
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of  the  character  of  executor  and  bring  him 
within  the  operation  of  b.  9  of  the  Probate  Act. 
Ruuellf  In  goods  of,  1  L.  R.,  P.  634 ;  38  L.  J., 
P.  31 ;  20  L.  T.  231. 

The  renunciation  of  an  executor  need  not  be 
under  seal.  Boyle,  In  goods  of,  3  S.  &  T.  426  ; 
33  L.  J.,  P.  109  ;  10  L.  T.  541. 

The  court  received  and  acted  on  an  informal 
deed  of  renunciation,  which  stated  in  substance, 
all^oagh  not  in  terms,  that  the  executor  had  not 
intermeddled.  Oihson,  In  goods  of,  1  L.  B.,  P. 
106;  35  L.  J.,  P.  114;  12  Jur.,  N.  S.  844;  14 
L.  T.  23. 

When  a  will,  disposing  of  realty,  appointed 
an  executor,  who  afterwards  renounced,  the 
court  granted  admimstration,  with  the  will  an- 
nexed, to  the  next  of  kin.  Jordan,  In  goods 
of,  1  L.  E.,  P.  555  ;  37  L.  J.,  P.  22  ;  16  W.  R. 
407. 

The  court  wUl  not  recognize  an  agreement  by 
an  executor  to  renounce.  Ilargreates  v.  Wood, 
2  S.  &  T.  602  ;  32  L.  J.,  P.  8 ;  7  L.  T.  338  ;  11 
W.  R.  31. 

An  executor  cannot  renounce  after  he  has 
taken  probate.  Veiga,  In  goods  of,  32  L.  J.,  P. 
9  ;  11  W.  R.  84. 

An  executor  under  the  will  of  a  testator  do- 
miciled in  Portugal  accepted  the  executorship 
in  that  country,  and  also  obtained  probate  in 
England.  Becoming  afterwards,  through  age 
and  infirmity,  incapable  of  acting,  a  competent 
Portuguese  tribunal  permitted  him  to  renounce 
the  executorship,  and  appoint  A.  to  act  as  execu- 
tor in  his  stead.  Upon  application  for  a  grant 
to  A.  of  administration  ae  bonis  non  with  the 
will  annexed  : — Held,  that  the  renunciation  of 
the  executor,  though  sanctioned  by  the  law  of 
Portugal,  could  not  be  recognized  in  this  country, 
and  that  A.  therefore  was  not  entitled  to  the 
grant  prayed.    Ih, 

A  renunciation  of  executorship  is  not  com- 
plete and  may  be  retracted  at  any  time  before 
it  is  filed  in  the  court.  Movant  or  Morand,  In 
goods  of,  3  L.  R.,  P.  151 ;  43  L.  J.,  P.  16 ;  30  L.  T. 
74. 

An  executor  signed  a  renunciation  of  pro- 
bate, in  order  that  administration  with  the  will 
annexed  might  be  granted  to  a  creditor.  The 
necessary  papers,  including  the  renunciation,  to 
lead  the  grant,  were  taken  into  the  registry,  but  a 
difficulty  arose  in  the  way  of  the  grant,  and  all 
the  ptpers  were  withdrawn : — Held,  that  there 
had  oeen  no  renunciation  by  the  executor  within 
the  meaning  of  the  Probate  Act,  1857  (20  &  21 
Vict.  c.  77),  s.  79,  and  that  he  was  entitled  to 
probate  of  the  will.    lb. 

A  i>erson  who  has  been  appointed  sole  execu- 
trix and  named  universal  legatee,  and  has  re- 
nounced probate,  may  afterwards  take  a  grant  of 
administration  de  bonis  non  in  the  latter  cha- 
racter. Wheelwright,  In  goods  of  3  P.  D.  71 ; 
47  L.  J.,  P.  87 ;  39  L.  T.  127  ;  27  W.  R.  139. 

When  "failing  A.,"  B.  was  substituted  exe- 
cutor, the  court  held,  that  the  condition  of  sub- 
stitntion  was  satisfied  by  A.*s  refusal  to  act,  and 
granted  probate  to  B.  on  the  renunciation  of  A. 
Cidquhmtn,  In  goods  of,  37  L.  J.,  P.  1 ;  17  L.  T. 
123;  16W.  R.  88. 

See  also  Exscutob  and  Administbatob. 


Vest  of  Kin.] — Where  the  persons  who  are 
sole  next  of  kin  and  the  only  persons  entitled  in 
dls^ribntion  renounce  their  title,  to  administra- 


tion, the  court  will  make  the  grant  to  a  person 
who  would  have  been  next  of  kin  if  the  sole 
next  of  kin  had  been  out  of  the  way,  although 
such  person  has  no  interest.  Johnson,  In  goods 
of,  2  S.  &  T.  595  ;  7  L.  T.  337. 

Eatraeting  Bemmeiation.] — The  Court  of  Pro- 
bate has  jurisdiction  in  a  proper  case  to  allow 
an  executor  to  retract  his  renunciation  even 
where  the  renunciation  is  complete.  Bell,  In 
goods  of,  4  P.  D.  85  ;  40  L.  T.  659. 

It  has  never  been  decided  that  an  executor 
who  has  filed  a  renunciation  of  his  rights  may  not 
afterwards  retract  such  renunciation,  notwith- 
standing the  terms  of  the  Probate  Act,  1857, 
s.  79,  but  he  certainly  will  not  be  permitted  to 
do  so,  unless  he  can  shew  that  such  retracta- 
tion vTiU  be  for  the  benefit  of  the  estate  or  of 
those  interested  under  the  will.  6^77/,  In  goods 
of,  3  L.  R.,  P.  113. 

80  ft  SI  Yiet.  e.  77,  s.  79,  is  not  Betro- 

speetiTe.]— The  20  &  21  Vict.  c.  77,  s.  79,  does 
notapplv  to  an  executor  who  has  renounced 
before  that  act  came  into  operation  ;  and  the 
retractation  of  such  renunciation  after  the  act 
came  into  operation,  and  a  second  renunciation 
after  such  retractation,  will  not  bring  him  within 
that  section.  Whitham,  In  goods  of,  1  L.  R., 
P.  303  ;  36  L.  J.,  P.  26  ;  16  L.  T.  447  ;  15  W.  R. 
560. 

The  next  of  kin  may,  with  consent  of  the 
court,  retract  a  renunciation  before  adminis- 
tration has  issued  to  another  party;  but  the 
court  is  not  bound  to  allow  such  retractation. 
Park,  In  goods  qf,  6  Jur.,  N.  S.  660. 

A.  having,  before  20  &  21  Vict.  c.  77,  renounced, 
as  executor,  probate  of  A.*s  will,  and  as  resi- 
duary legatee  in  trust,  administration  with  the 
will  annexed,  such  administration  was  granted 
to  the  residuary  legatee  for  life : — Held,  that  on 
the  death  of  the  administratrix,  A.  could  not 
retract  his  renunciation  in  either  capacity. 
Bichardson,  In  goods  of,  I  S.  ac  T.  515  ;  6  Jur., 
N.  S.  326. 


m.  General  or  X«ii&ited  Ghrant. 

OeneraL] — ^A  clause  revoking  all  former  wills 
in  a  will  purporting  to  deal  only  with  trust  pro- 
perty, entitled  the  executor  of  the  will  to  a 
general  grant  of  probate.  Lancaster,  In  goods 
of,  1  S.  &  T.  464  ;  29  L.  J.,  P.  19  ;  1  L.  T.  75. 

When  the  person  entitled  to  a  general  grant 
with  the  will  annexed  was  also  an  appointee  by 
the  same  will  to  a  fund  of  2,0002.  in  settlement, 
and  the  general  estate  of  the  testatrix,  who  died 
insolvent,  did  not  amount  to  52.,  the  court  de- 
clined to  make  a  limited  grant  to  the  appointee 
on  the  suggestion  that,  by  taking  a  general  grant, 
he  render^  himself  liable  to  be  harassed  with 
actions  by  her  creditors.  Somerset,  In  goods  of, 
1  L.  R.,  P.  350. 

To  BzMutor  of  Harried  Woman.] — ^A 

married  woman  executed  a  wiU  under  powers 
given  to  her  by  her  marriage  settlement.  She 
survived  her  husband,  and  died  without  repub- 
lishing her  will.  All  the  next  of  kin,  except  one 
in  New  Zcnland,  consented  to  a  general  grant 
with  the  will  annexed  of  the  goods  of  the  de- 
ceased being  made  to  the  executor  named  in  the 
will.    The  court  made  the  grant  without  any 
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notice  to  or  consent  from  the  next  of  kin  in  New 
Zealand.  Thorild,  J»  goods  of,  36  L.  J.,  P. 
119. 

Limitad— To  Part  of  SfUto  Applioaat  ia  la- 
teroftad  ia.] — ^Admimstration  of  the  personal 
estate  and  effects  of  a  deceased  had  been  granted 
to  A. ;  and  all  the  property,  with  the  exception 
of  an  interest  in  some  fields  as  tenant  from  year 
to  year,  had  been  administered.  A  will  having 
been  propounded,  dealing  with  these  fields  alone, 
and  bequeathing  the  testator^s  interest  in  them 
to  B.,  the  court  refused  to  grant  to  B.  an  admi- 
nistration with  the  will  annexed  limited  to  the 
property  contained  in  the  will ;  but  revoking 
the  former  administration  to  A.,  granted  her 
liberty  to  apply  for  and  obtaip  letters  of  admi- 
nistration with  the  will  annexed.  Clarke,  In 
goods  of,  6  Ir.  R.,  £q.  26. 

Where  a  party  applying  for  administration  has 
no  direct  interest  in  the  personal  estate  of  the 
deceased,  he  cannot  obtain  a  gmnt  extending  to 
the  whole  of  the  property  ;  it  must  be  limited  to 
the  particular  funa  to  which  he  satisfies  the 
court  he  is  entitled.  Dodgson,  In  goods  of  1  8. 
&  T.  260  ;  28  L.  J.,  P.  116  ;  5  Jur.,N.  8.  252. 

The  court  will  grant  administration  to  a  cestui 
que  trust  of  a  trust  fund,  limited  to  that  fund, 
when  the  trustee  in  whose  name  the  fund  stands 
is  dead,  and  is  without  a  personal  representative, 
the  parties  entitled  to  represent  the  deceased 
trustee  having  been  first  cited.  When  there  are 
several  parties  interested  in  the  fund,  the  grant 
will  be  umited  to  the  interest  of  the  cestui  que 
trust  making  the  application,  unless  the  other 
cestui  que  trusts  assent  to  the  grant  extending  to 
their  respective  interests.  Pegg  v.  Chamberlain, 
1  8.  &  T.  627  ;  8  W.  R.  273. 

To  Proporty  pasdng  nndef  a  Power.]— 

If  executors  are  appointed  in  a  will  which  dis- 
poses only  of  real  property,  they  are  usually 
entitled  to  probate  oi  the  same  ;  but  this  is  not 
the  case  if  such  will  is  made  under  a  power,  for 
t'hen  the  executors  have  their  authority  limited 
to  such  properfyy  as  passes  under  the  power,  and 
can  take  nothing  jure  representationis.  0*Dwyer, 
In  goods  of,  1  S.  &  T.  466  ;  29  L.  J.,  P.  47  ;  5 
Jur.,  N.  8. 1366. 

To  Policy  of  I]iiiira]ie6.1 — The  court  may, 

if  it  thinks  fit,  depart  from  the  practice  of  not 
granting  limited  administration  to  a  person  en- 
titled to  a  general  grant.  The  district  registrars 
are,  by  the  rules,  bound  to  adhere  to  such  prac- 
tice.   Patteson  v.  Uuntsr,  30  L.  J.,  P.  272. 

A  creditor  insured  the  life  of  his  debtor,  but 
the  policy  having  by  mistake  been  made  payable 
to  tne  representatives  of  the  debtor,  the  court 
granted  administration  to  it,  limited  to  the  policy. 
lb. 

To  Partionlar  Bequest.] — ^A  wife  who  was 

a  legatee  under  the  wiU  of  her  father  died  in  his 
lifetime  and  in  that  of  her  husband,  leaving 
issue.  The  husband  died  before  the  father, 
leaving  a  will  of  which  probate  was  granted : — 
Held,  that  as  under  7  WiU  4  &  1  Vict  c.  26,  s.  33, 
the  bequest  took  effect  as  if  the  legatee  had  died 
immediately  after  her  fatiier,  in  which  case  she 
would  have  died  a  widow,  her  son  was  entitled 
to  administration  limited  to  the  bequest,  without 
citing  the  executor  of  the  husband.     Councell, 


Ingoods  of  2  L.  B.,  P.  314  ;  41  L.  J.,  P.  16  ;  23 
L.  T.  763. 

ToTnift  PiuUL] — ^A.,  when  blind,  made 

his  will,  having  noproperty  of  his  own,  but  being 
surviving  trustee  of  a  fund  consisting  of  stodc, 
solely  for  the  purpose  of  enabling  B.,  to  whom 
the  reversion  in  t^e  trust  fund  had  been  asngned, 
to  receive  the  same.  By  the  will  he  appointed  B., 
his  executors,  administrators  and  assigns,  his  sole 
executor.  B.  died  in  A.'s  lifetime,  having  made 
a  will  whereof  C,  one  of  his  executois,  had 
taken  probate.  The  court  being  satisfied  that  A. 
knew  and  approved  of  the  contents  of  his  will 
when  he  executed  it,  granted  probate  of  it  to  C, 
limited  to  the  trust  fund.  Atford,  In  goods  of 
1  8.  &  T.  540  ;  8  W.  R.  340. 


To  Oarrying  out  Instmetioni  of  Taatator.] 


— A  son,  being  entitled  to  the  whole  of  the  per- 
sonal estate  of  his  father,  deceased  intestate, 
wrote  from  Madras,  where  he  was  serving  in  the 
Royal  Artillery,  to»a  cousin  in  England,  giving 
him  directions  as  to  securing  the  amount  of  the 
property,  and  transmitting  a  small  sum  to  him. 
The  court  granted  administration,  under  20  k.  21 
Vict.  c.  77,  s.  73,  to  the  cousin  for  the  use  and 
benefit,  &c.,  limited  to  carrying  into  effect  the 
directions  contained  in  the  letter.  DrinkwaUr, 
In  goods  of,  2  8.  &  T.  611;  31 L.  J.,  P.93 ;  7  L.  T. 
251. 

At  to  Debt  of  Kngliihman  to  Foroiga  In- 

tostate.] — On  the  death  of  ^A.,  who  was  a  domi- 
ciled French  subject,  and  at  the  petition  of  his 
wife,  the  tribunal  of  commerce  of  the  Seine  de- 
clared his  estate  bankrupt.  According  to  the 
practice  of  that  tribunal,  a  svndic  was  appointed 
to  administer  the  estate,  ana  an  order  was  made 
that  the  debts  due  to  the  estate  should  be  sold. 
They  were  accordingly  sold  by  auction,  and 
amongst  them  one  due  from  a  firm  in  England  : 
— Held,  that  the  court,  in  its  discretion,  will  not 
grant  administration  to  enable  such  a  pureiiaser 
to  recover  a  debt  due  in  England.  Dejrit  v. 
Deletieleuse,  2  8.  &  T.  131  ;  30  L.  J.,  P.  86  ;  7 
Jur.,  N.  S.  196  ;  7  L.  T.  894. 

At  to  Time.] — Upon  the  death  of  a  testa- 
tor, A.,  the  surviving  executor,  being  resident  in 
Sydney,  B.,  who  held  a  general  power  of  attorn^ 
to  act  for  A.  in  this  country,  sent  out  to  him  for 
execution  a  special  power  of  attorney  to  autho- 
rize B.  to  take  out  administration,  with  the  will 
annexed,  for  A.*s  use  and  benefit^  and  also  a 
process  of  renunciation  in  case  he  should  vrish  to 
renounce.    The  reslduaiy  legatee  for  life   was 
incompetent  from  senility  to  take  adminiatration, 
and,  subject  to  his  interest,  B.  and  others  were 
entitled  to  the  residue.    The  majority    of  the 
persons  interested  under  the  will  being  desirous 
that  a  grant  should  be  made  without  waitixi^fbr 
the  return  of  the  power  of  attorney  or  renonda- 
tion,  the  court  granted  administration,  with  the 
will  annexed,  to  B.,  limited  until  snch  time  ac 
A.  should  apply  for  probate,  or  his  attorney  for 
administration,  with  the  will  annexed.  Lewis^  Jm 
goods  of,  29  L.  J.,  P.  94. 


To  Property  in  England.] — ^A  husband 


having  died  in  India,  his  property  was 
nistered  by  the  administrator-genenil  there, 
paid  one  moiety  of  the  avai^ble  funds  to 
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widow,  who  was  resident  in  India,  and  trans- 
mitted the  other  moiety  to  this  country  for 
distribution  amongst  the  parties  entitled  at  the 
time  of  his  death.  The  court,  under  20  k  21 
Vict  c.  77,  8.  73,  g^nted  administration  of  his 
goods  to  one  of  such  parties  limited  to  the  pro- 
perty transmitted  to  this  country  by  the  admi- 
nistfator-generaL  Hughet^  In  good*  of,  3  L.  R., 
P.  140  ;  43  L.  J^  P.  31 ;  29  L.  T.  377. 

Determinatioii  by  Court  of  0<niftniotion.]-^A 
wife  died,  leaving  property  in  England  and 
Ireland,  and  her  executrix  took  out  probate  in 
England,  "  limited  to  such  property  as  she  had 
power  to  dispose  of."  A  caveat  having  been 
lodged : — Held,  that  inasmuch  as  she  had  power 
to  dispose  of  some  property  in  Ireland,  the  court 
would  not  take  upon  itself  to  decide  what  par- 
ticular sum  it  was,  but,  simply  setting  aside  the 
caveat  and  resealing  the  probate,  would  leave 
that  question  to  be  determined  by  a  court  of 
construction.  Mahon  v.  Hodgem,  6  Ir.  R.,  Eq. 
344. 

A  woman  made  her  will  while  under  cover- 
ture ;  and  by  it,  after  disposing  of  property  to 
which  she  was  entitled  to  her  separate  use, 
bequeatii^  **all  the  residue  of  the  real  and 
personal  estate  which  I  shall  possess  or  have 
power  to  dispose  of  at  the  time  oi  my  decease  to 
my  niece."  After  the  will  was  executed  her 
husband  died,  bequeathing  her  considerable  per- 
sonal property.  Shortly  afterwards  she  died 
herself,  without  having  re-executed  her  will : — 
Held,  that  although  the  court  would  be  war- 
ranted in  holding  that  the  testatrix,  having  full 
power  over  the  property  acquired  £rom  her  hus- 
band at  the  time  of  her  deatn,  and  having  used 
language  in  the  will  sufficiently  large  to  include 
it,  had  effectually  disposed  of  it,  yet  that  it  was 
its  duty  to  conform  to  the  decision  of  the  Privy 
Council  in  Barnes  v.  Vincefit  (6  Hoore,  P.  C.  C. 
201),  and  to  leave  the  question  for  the  court  of 
construction.  Noble  v.  Willeoek  or  Phelps^  2 
L.  R.,  P.  276  ;  40  L.  J.,  P.  60  ;  26  L.  T.  66 ;  19 
W.  R.  1116. 

It  accordingly  refused  a  general  probate  of  the 
will,  but  made  the  limit^  grant  as  full  as  it 
possibly  could,  so  as  not  to  prejudice  the  parties 
or  fetter  the  court  of  construction.    lb. 

When  the  will  of  a  married  woman  is  tendered 
for  probate  on  the  ground  that  she  has  separate 
property,  and  the  probate  is  contested,  if  the 
court  is  satisfied  that  there  is  separate  property, 
it  has  power  to  grant  probate  of  all  such  property 
AS  the  testatrix  had  power  to  dispose  of  without 
deciding  what  that  property  is.  But  it  is 
generally  the  duty  of  the  court,  so  far  as  the 
evidence  and  pleadings  enable  it  to  do  so,  to 
decide  judicially  of  wlmt  such  property  consists. 
Thorp,  In  goods  of.  Thorp  v.  McDonald,  3  P,  D. 
76  ;  38  L.  T.  867 ;  26  W.  R.  770—0.  A. 

Foreigner   Abroad  —  Property   in   this 

Country — ^Letters  of  Adminiitration  Ibnnded  on 
a  Foreign  Beoree.] — D.  M.  K.,a  Persian  subject, 
was  by  a  decree  of  a  Persian  court  declared  en- 
titled to  certain  property  in  this  country.  The 
decree,  though  founaed  partly  upon  a  will,  made 
no  mention  of  it.  and  the  court  which  had 
custody  of  the  will  refused  to  give  a  copy  of  it. 
The  Court  of  Probate  granted  letters  of  achninis- 
tration  limited  to  the  propertv  mentioned  in  a 
duly-authenticated  copy  of  the  decree.  The 
court  allowed  the  law  applicable  to  the  case  to 


be  proved  by  a  Persian  ambassador.  Dost  Aly 
Khan,  In  goods  ^,  6  P.  D.  6 ;  49  L.  J.,  P.  78  ; 
29  W.  R.  80. 


To  Appointment  of  new  Tmstees.] — ^A 


marriage  settlement  of  personal  estate  contained 
a  power  for  the  surviving  or  continuing  trustee, 
or  ^e  acting  executors  or  administrators  of  the 
last  surviving  trustee  (after  the  death  of  the 
husband  and  wife),  to  appoint  a  new  trustee  or 
new  trustees  in  the  place  of  any  deceased  trustee 
or  trustees.  The  husband  and  wife  were  both 
deceased ;  and  tiie  last  surviving  trustee  of  the 
settlement  died,  having  made  a  will.  Adminis- 
tration of  his  estate,  with  the  will  annexed,  was 
granted,  but  the  administrator  died,  leaving  his 
estate  partly  unadministered.  The  persons  en- 
titled beneficially  under  the  settlement  were 
in&nts  under  twenty-one  years  of  age.  A 
guardian  having  been  appointed  for  them,  the 
executors  and  legatees  of  the  last  surviving 
trustee  were  cited  to  accept  or  refuse  probate  or 
letters  of  administration,  cum  test,  ann.,  and,  on 
their  not  appearing,  the  court  gave  liberty  to  the 
guardian  oi  the  infitnt  cestuis  que  trust  to  apply 
for  and  obtain  letters  of  administration  of  the 
goods  of  the  last  surviving  trustee,  without  his 
will  annexed,  and  limited  to  the  appointment  of 
the  guardian  and  one  other  person  as  new  trustees 
of  the  settlement,  and  to  the  obtaining  a  transfer 
of  the  trust  funds;  these  persons  being  shewn 
by  affidavit  to  be  fit  and  eligible  to  act  as  such 
trustees,  and  having  consented  in  writing  to  act : 
— Mode  of  procedure  and  form  of  order  in  such 
a  case.    Jackson,  In  goods  of,  7  L.  R.,  Ir.  318. 

In  Case  of  Property  of  ICarried  Women.! — 
By  a  post-nuptial  settlement,  an  annuity  for  life 
was  granted  to  a  wife,  her  executors,  adminis- 
trators, and  assigns,  by  her  husband.  The  par- 
ties afterwards  separated,  and  a  decree  dissolv- 
ing the  marriage  by  reason  of  the  adultery  of 
the  husband  was  obtained  in  a  Scotch  court. 
Such  decree,  however,  was  ineffectual  in  this 
country,  as  the  marriage  had  been  celebrated 
in  England  and  the  parties  domiciled  here. 
Subsequently  the  husband  died.  After  the 
decree  made  in  Scotland,  and  before  the  death 
of  her  husband,  she  executed  a  will,  in  which 
she  expressed  an  intention  to  dispose  of  her 
separate  property  only.  This  will  was  not  re- 
published after  the  death  of  the  husband,  and 
she  made  no  other  will.  Probate  was  granted  to 
the  executor,  limited  to  such  property  as  he  in 
his  affidavit  should  state  he  believed  to  form 
part  of  her  separate  estate.  Crofts,  In  goods  of, 
2  L.  R.,  P.  18. 

A  wife  died  at  Rome  in  1864,  in  the  lifetime 
of  her  husband.  By  an  indenture  of  post-nuptial 
settlement  it  was  provided  that  property  which 
was  then  settled  upon  certain  trusts,  and  any 
other  property  to  which  she  might  thereafter 
become  entitled,  should,  in  the  event  of  her  pre- 
deceasing her  husband,  and  other  events  which 
happened,  be  distributable  amongst  her  next  of 
kin  as  if  she  had  died  unmarried  and  intestate. 
Her  husband,  an  Italian,  died  at  Rome  in  1871, 
having  executed  a  will,  in  which  he  appointed 
executors,  but  the  will  was  not  proved  in  this 
country.  The  wife  was  entitled  to  one-third 
share  of  her  father's  residuary  personal  estato 
which  became  distributable  in  November,  1874, 
and  by  an  order  of  the  Court  of  Chancery  the 
share  was  carried  over  to  her  account.  The  court 


987 


WILL — Probate  and  Letters  of  Administration. 


988 


nnder  these  oircamstances  gnnted  adminiBtra- 
tion  limited  to  the  fund  in  chanceiy,  to  one  of 
the  next  of  kin,  without  reqniring  the  repre- 
eentatiye  of  the  husband  to  be  cited.  Oorofo- 
linu  In  goods  ofy  44  L.  J.,  P.  36  ;  33  L.  T.  72  ; 
23  W.  R.  466. 

Be  bonii  non.]— A  limited  administration  de 
bonis  non,  with  tne  will  annexed,  will  not  gene- 
rally be  granted  to  a  legatee.  The  persons  en- 
titled to  a  general  grant  should  be  first  cited ; 
and  if  they  do  not  take  administration,  the  legatee 
will  be  entitled  to  a  general  grant.  WatU^  In  goods 
of,  1  S.  &  T.  538  ;  29  L.  J.,  P.  108 ;  8  W.  R. 
340. 

A  married  woman  made  a  will  nnder  a  power, 
and  appointed  two  executors.  One  of  them 
proved,  and  the  husband  took  out  a  cseteroram 
administration.  The  deceased  was  the  executrix 
of  a  will  which  she  had  proved  : — Held,  that 
the  claim  of  executorship  was  not  continued  by 
the  appointment  of  executors  made  under  the 
power,  and  that  the  residuary  legatee  of  the 
original  testatrix  was  therefore  entitled  to  a 
grant  of  administration  de  bonis  non,  without 
citing  those  executors  to  accept  or  renounce 
probate.     Hughes,  In  goods  of,  29  L.  J.,  P.  165. 

Where  the  unadministered  estate  of  a  testator 
had  been  transferred  to  the  accountant-general 
of  the  Court  of  Chancery,  and  a  bill  had  been 
filed  praying  for  it  to  be  administered  by  that 
court,  the  court  decreed  a  grant  de  bonis  non  to 
the  residuary  legatee  for  life,  without  requiring 
her  to  find  sureties  to  the  administration  bond. 
Cleverly  v.  Oladdish,  2  S.  &  T.  335  ;  31  L.  J.,  P. 
53  ;  6  L.  T.  689. 

A.  died  lea^ng  a  will,  whereby  he  appointed 
his  wife  sole  executrix  and  universal  legatee. 
She  took  probate,  and  afterwards  marri^  B., 
and  during  her  coverture  made  a  will  in  execu- 
tion of  a  power  vested  in  her,  and  appointed  B. 
sole  executor.  Upon  her  death  B.  took  limited 
probate  of  her  will,  and  also  administration  of 
the  rest  of  her  effects  : — ^Held,  that  B.,  as  repre- 
senting the  whole  of  his  wife^s  personal  estate, 
was  entitled  to  administration  of  the  unadminis- 
tered effects  of  A.  Martin,  In  goods  of,  32  L.  J., 
P.  5  ;  11  W.  R.  191. 

B.,  sole  executrix  of  and  universal  lef2:atee 
named  in  a  will  of  A.,  died  intestate,  and  her 
three  children  took  out  a  joint  administration  to 
her  estate.  One  of  the  children  subsequently 
died,  and  a  second  took  up  her  residence  in  Aus- 
tralia. A  representative  being  required  to  the 
estate  of  A.,  to  transfer  trust  property,  the 
court  granted  administration,  with  the  will  an- 
nexed, of  the  estate  of  A.  left  unadministered 
by  B.,  to  one  of  the  administrators  of  the  effects 
of  B.,  the  other  surviving  administrator  having 
been  cited,  and  not  appearing.  Hancock,  In 
qoods  of,  3  S.  &  T.  557  ;  38  L.  J.,  P.  174  ;  10  Jur., 
*N.  S.  758. 

An  executor  named  in  a  will  proved  the  same, 
but  died  without  having  distributed  the  whole 
estate.  The  court  decreed  administration  with 
the  will  annexed  of  the  unadministered  pro- 
perty, to  the  assignee  in  bankruptcy  of  the  re- 
siduary legatee.  Downvoard  v.  Dickinson,  34 
L.  J.,  P.  4  ;  10  Jur.,  N.  8.  1084. 

If  A.  dies  intestate,  and  B.,  who  is  solely  en- 
titled to  A.'s  personal  estate,  afterwards  dies 
without  taking  out  administration,  the  appoint- 
ment of  a  representative  to  B.  is  a  condition  pre- 
cedent to  a  grant  of  administration  of  the  effects 


of  A.  AUen,  In  goods  </,  3  8.  &  T.  559  ;  34  L.  J., 
P.  1:  13W.  R.106. 

A.,  a  married  woman,  the  sole  executrix  and 
universal  legatee  named  in  the  will  of  B.,  took 
probate  of  the  same  and  died,  leaving  part  of 
nis  estate  unadministered.  C,  the  sole  execn- 
trix  named  in  the  will  of  A.,  took  probate  of  the 
same  limited  to  the  property  over  which  A.  had 
a  power  of  disposal,  and  also  administration  of 
the  rest  of  her  goods': — Held,  that  C.  should 
take  a  grant  of  administration  with  the  will 
annexed  of  the  nnadministered  estate  of  B.,  and 
not  a  supplemental  grant  of  administration  of 
the  goods  of  A.,  limited  to  such  personal  estate 
as  vested  in  A.  as  sole  executrix  of  the  will  of 
B.  Richards,  In  goods  of,  1  L.  R.,  P.  156  ;  35 
L.  J.,  P.  44  ;  13  L.  T.  767. 

A  joint  gpramt  of  administration  de  bonis  non 
was  made  under  20  &  21  Vict.  c.  77,  s.  73,  to  a 
next  of  kin  and  to  a  person  entitled  in  distribu- 
tion, the  next  of  kin  consenting  to  the  grant,  and 
there  being  special  circumstances  rendering  snch 
joint  grant  convenient.  Orundy,  In  goods  ^,  1 
L.  R.,  P.  459  ;  37  L.  J.,  P.  21  ;  17  L.  T.  451  ;  16 
W.  R.  406. 

Ad  litem.] — ^The  court,  in  accordance  with  the 
practice  of  the  ecclesiastical  courts,  will  make 
grants  limited  to  substantiate  proceeding  in 
chanceiy  on  a  mere  averment  of  interest,  with- 
out in  any  way  considering  the  merits  of  the 
case,  and  the  15  &  16  Vict.  c.  86,  s.  44,  does  not 
apply  where  the  estate  to  be  represented  is  ^ic 
very  estate  to  be  administer^l  in  the  suit. 
Maclean  v.  Damson,  1  8.  &  T.  425. 

D.  propounded  a  will  of  E^  which  was  opposed 
by  H.,  one  of  the  next  of  kin  of  E.,  and  certain 
issues  in  the  suit  came  on  for  hearing  before  the 
Court  of  Probate  and  a  jury.  Before  the  jur 
was  sworn,  terms  of  compromise  were  signed  by 
counsel  on  behalf  of  both  parties  ;  one  of  which 
terms  was  that  a  Sooteh  confirmation  of  the  will 
brought  into  court  by  D.  should  receive  the  seal 
of  the  court.  Subsequently,  the  parties  being 
unable  to  agree  as  to  the  meaning  and  efifect  to 
be  given  to  the  terms  of  compromise,  D.  moved 
to  have  the  confirmation  sealed  and  delivered  oat 
to  him  ;  the  court  refused  to  give  effect  to  one  of 
the  terms  of  the  compromise,  the  parties  b^ng 
unable  to  agree  as  to  the  rest,  but  held  that  D. 
was  entitled  to  take  out  the  confirmation  unsealed. 
H.  afterwards  filed  a  bill  in  chancery  for  the  ad- 
ministration of  -E.'s  estate  ;  a  demurrer  to  this 
bill  for  want  of  parties  was  allowed.  The  estate 
of  E.  was  also  alleged  to  be  vested  in  trastees  hj 
sequestration  under  the  Scoteh  Bankruptcy  Acts. 
H.  moved  for  administration  with  the  will  an- 
nexed, pendente  lite,  or  for  administxation 
limited  to  substantiate  the  proceedings  in  <dian- 
cery : — Held,  that  the  nominee  of  H.  was  oh 
titled  to  a  grant  of  the  latter  description. 
Hawarden  QVisoountess")  v.  Dunlop,  2  &  &  T. 
614  ;  31  L.  J.,  P.  180  ;  7  L.  T.  261. 

F.  died  in  1836,  leaving  a  will  and  one  oodicalt 
and  therein  appointed  three  executors  and  resi- 
duary legatees  in  trust.  Two  renounced  and  the 
third  took  probate,  but  died  in  1853  intestate. 
All  the  resiauary  legatees  named  in  the  wQ]  ax^ 
codicil  then  renounced  except  T.,  and  on  his 
being  cited  and  not  appearing,  a  grant  de  bonis 
non  (will  annexed)  was  made  to  K.  as  a  cre- 
ditor. He  died  in  1868,  leaving  personalty  of  F. 
unadministered.  F.  was  indebted  to  his  co- 
trustees of  the  marriage  settlement  of  D.  in 
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respect  of  troflt  moneys  misappropiiated  by  him, 
which  had  been  the  subject  of  proceedings  in 
chancery.  By  indenture  of  the  28th  of  Decem- 
ber, 1860,  the  executors  of  the  surviying  trustee 
agreed  with  the  persons  beneficially  entitled  to 
the  trust  fund  to  transfer  all  their  right  and  title 
to  sue,  on  receiving  discharges  from  such  per- 
sons ;  and  the  court,  on  T.  l^ing  cited  and  not 
appearing,  granted  to  the  nominee  of  the  assignees 
of  the  executors  of  the  suTYiving  trustee  adminis- 
tration de  bonis  non,  with  the  will  annexed,  of 
F.,  limited  to  reyive  and  substantiate  the  pro- 
ceedings in  chancery.  Frampton,  In,  goods  of^ 
3  S.  &  T.  169 ;  9  Jur.,  N.  S.  766  ;  8  L.  T.  701. 

The  grant  of  letters  of  administration  ad  litem 
makes  the  grantee  complete  representative  of  the 
estate  to  tiie  extent  of  the  authority  which  the 
letters  purport  to  confer,  and  a  decree  obtained 
against  such  grantee  is  therefore  binding  upon 
any  one  who  may  afterwards  take  out  general 
administration  to  the  estate.  Dwcu  v.  Chanter^ 
2  Ph.  646  ;  17  L.  J.,  Ch.  297. 

T.  was  not  heard  of  from  December,  1846. 
More  than  seven  years  afterwards,  namely,  in 
September,  1864,  he  would,  if  alive,  have  be- 
come entitled,  by  the  death  of  a  relative,  to  a 
share  in  her  residuary  personal  estate.  This 
share  had,  in  his  absence,  been  paid  into  the  ac- 
count of  the  accountant-general  of  the  Court  of 
Chancery,  who,  it  was  stated,  was  prepared  to 
pay  it  to  his  administrator.  He  had  no  other 
property  in  this  country.  The  court  declined  to 
make  a  general  grant  of  administration  to  his 
brother,  on  the  ground  that  he  must  be  presumed 
to  have  died  before  the  death  of  his  relative, 
but  made  tf  grant  limited  to  substantiate  pro- 
ceedings in  the  Court  of  Chancery.  IStrmr^  In 
goods  ofy  3  S.  ac  T.  476  ;  33  L.  J.,  P.  180  ;  10  Jur., 
N.  8.  708. 

A.,  under  the  impression  that  he  was  entitled 
in  his  own  right  to  a  ^lare  in  the  residue  of  an 
estate,  assigned  it  for  a  sufficient  consideration 
to  B.  At  the  time  he  executed  the  deed  of  as- 
signment the  share  formed  part  of  the  estate  of 
his  fisher,  to  whom  he  was  administrator.  On 
the  death  of  A.  the  court  refused  to  grant  ad- 
ministration to  the  executor  of  B.  of  tiie  estate 
of  the  father,  limited  to  A.*s  interest  in  such 
flhare,  the  value  of  which  had  been  ascertained 
in  the  Court  of  Chancery,  but  only  limited  to 
institute  proceedings  in  that  court,  and  to  re- 
ceive whatever  he  might  be  held  entitled  to  by 
it.  Burdon  v.  Morgan^  Longhurstj  In  goods  of^ 
2  L.  R.,  P.  371  ;  41  L.  J.,  P.  26  ;  26  L.  T.  406  ; 
20  W.  B.  613.    8et  also  easts  ante,  coL  945. 

To    Substantiate     Claim     in    Freneh 

Courts.] — ^When  a  woman  died  in  France,  leav- 
ing personal  estate  there  but  none  in  England, 
And  it  was  alleged  that,  by  the  law  of  France, 
lier  husband,  from  whom  she  had  eloped,  could 
-not  establish  his  claim  to  her  prepay  there 
-without  a  grant  from  the  Court  of  Probate  : — 
Held,  that  the  court  had  no  jurisdiction  to  make 
:a  limited  grant  to  enable  him  to  substantiate 
disclaim  to  the  property  in  the  courts  of  France. 
Tucker,  In  goods  o/  3  S.  &  T.  585  ;  34  L.  J.,  P. 
•29. 


For  Mngittg  Aetion  fbr  Damages  tn 


'Segligonoo.l— -Where  the  death  of  a  married 
^inroman  had  oeen  caused  by  negligence,  and  her 
l:iti8band,  a  mariner,  was  abroad  at  the  time,  and 
i^as  not  expected  to  return  until  after  the  twelve 


months  limited  by  9  &  10  Vict.  c.  93,  s.  3,  for 
bringing  an  action  to  recover  damages  would  ex- 
pire, the  court  granted  to  her  mother  letters  of 
administration  limited  for  the  purpose  of  bring- 
ing such  action.  Williams^  In  goods  of,  81 L.  J., 
P.  40,  n. 

SnbsoqiLont    Application    for    Ooneral 

Chrant.] — A  grant  of  ac^inistration  in  the  goods 
of  a  deceased,  limited  to  carry  on  proceedings 
in  chancery,  having  lawfully  issued  and  being 
still  in  force,  the  court  will  not  revoke  it, 
in  order  that  a  general  grant  may  be  made  to 
the  party  who  in  the  first  instance  would  have 
been  entitled  thereto.  The  proper  coune  is 
to  supplement  the  limited  grant  with  a  grant 
of  administration  of  the  rest  of  the  goods  of 
the  deceased.  Brown,  In  goods  of,  2  L.  B.,  P. 
465. 

n.  Probates  of  Wills  aifeotinff  Beal  Estate. 

How  Ux  Probate  is  Svidonee.] — In  ejectment 
by  the  heir-at-law  against  the  devisee,  he  served 
on  the  pUintiff,  under  20  &  21  Vict.  c.  77,  s.  64, 
a  notice,  addressed  to  her  and  her  attorney,  that 
he  intended  at  the  trial  *^  to  adduce  in  evidence 
the  probate  of  the  will  as  proof  of  the  devise." 
The  plaintiff  did  not  within  four  days  of  the 
receipt  of  that  notice  give  notice  to  the  defen- 
dant that  she  disputed  the  validity  of  the  will. 
At  the  trial  the  defendant  produced  the  probate 
of  the  will  duly  stamped  with  the  seal  of  the 
Probate  Court : — Held,  that  the  probate  was  not 
conclusive  evidence  of  the  validity  and  contents 
of  the  will.  Barraelough  v.  Oreenough^  2  L.  B., 
Q.  B.  612  ;  86  L.  J.,  Q.  B.  261 ;  16  W.  B.  934  ;  8 
B.  k,  S.  623— Ex.  Ch. 

An  appointment  of  a  testamentary  guardian 
is  not  "  a  devise  or  other  testamentary  disposi- 
tion of  or  affecting  real  estate "  within  the  20 
&  21  Vict,  c,  79,  8.  68  (similar  to  20  &  21  Vict, 
c.  77,  s.  64),  so  as  to  admit  of  being  proved  by 
*'  the  probate  of  the  will  or  the  letters  of  ad- 
ministration with  the  will  annexed,  or  a  copy 
thereof,  stamped  with  any  seal  of  the  Court  of 
Probate."  Cope  v.  Mooney,  14  Jr.  C.  L.  B.  256  : 
10  L.  T.  864. 

Where  the  notice  required  by  s.  68  of  20  & 
21  Vict.  c.  79  (Irish),  similar  to  s.  64  of  the 

20  &  21  Vict.  c.  77  (English),  has  been  given, 
and  no  counter-notice  served,  probate  of  a  wiU 
obtained  prior  to  the  passing  of  that  act,  and 
sealed  with  the  seal  of  the  Prerogative  Court,  is 
admissible  upon  a  question  relating  to  real  estate, 
and  does  not  require  for  that  purpose  to  be 
sealed  with  the  seal  of  the  Court  of  Probate. 
Irwin  V.  Callwell,  12  Ir.  C.  L.  B.  144. 

Sect  68  of  the  20  &  21  Vict,  a  79  (Irish), 
only  requires  that  the  notice  to  be  given  there- 
under shall  state  that  the  party  giving  it  means 
to  rely  on  the  probate  of  the  will,  or  a  copy 
thereof ;  and  does  not  require  the  party  giving 
such  notice  to  specify  the  particular  purposes 
for  which  he  intends  to  make  use  of  the  probate 
or  a  copy  thereof.    lb. 

Probate  of  a  will  is  admissible  without  being 
stamped  with  the  seal  of  the  court  under  20  & 

21  Vict  c.  77,  s.  64.  The  stamp  of  the  seal  of 
the  court  is  required  for  a  copy  only.  Rinpon 
V.  Priest,  3  F.  &  F.  644. 

To  Boeoiyors  of  Beal  Estate.  ]—<Sr0  ante, 
coL  947. 
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o.  Foreign  and  Colonial  Ghranta. 


Fonlgn  Chrant.] — Probate  in  common  form  of 
a  will  alleged  to  be  valid  by  the  law  of  a  foreign 
country  will  be  granted  on  prlmA  facie  proof 
that  the  foreign  court  has  adopted  it  as  a  valid 
testament,  but  the  certificate  of  a  notary  public, 
referring  to  some  act  of  a  foreign  court,  is  not 
sufficient.  Deihais^  In  ffoodt  l>f;  De  Vigny 
iCouiUes*)y  In  goods  of,  4  B.  &  T.  13  ;  34  L.  J., 
P.  68 ;  12  L.  T.  854  ;  13  L.  T.  246 ;  13  W.  R.  616, 
640. 

Where  a  will  has  been  proved  in  the  proper 
court  of  the  domicii  of  the  deceased,  it  is  the 
ordinary  practice  of  the  court  to  grant  probate 
on  a  copy-  of  the  will  authenticated  oy  the 
authorities  of  the  place  of  domicii ;  in  the  case 
of  a  Russian  probate,  however,  as  the  original 
will  forms  part  of  such  probate,  it  will  accept  a 
certified  copy  of  the  will  made  in  this  country. 
Clarke,  In  good*  of,  36  L.  J.,  P.  72 ;  16  L.  T. 
366  ;  15  W.  B.  881. 

The  prayer  for  probate  may  also  be  supported 
on  another  ground,  viz.,  on  the  affidavit  of  a 
skilled  person  as  to  the  validity  of  such  a  paper 
by  the  law  of  the  foreign  country,  and  on  an 
affidavit  as  to  the  domicii  of  the  deceased.    lb. 

Where  a  translation  of  a  will  originally  written 
in  English  has  been  proved  in  the  court  of  a 
foreign  country,  and  probate  is  asked  on  that 
ground,  a  retranslation  of  the  translation  is  the 
proper  document  to  produce  ;  but  if  proof  of  the 
validity  of  the  paper  by  the  law  of  the  foreign 
domicii  is  relied  on,  then  the  original,  or  a  copy 
of  the  original,  should  be  before  the  court.    lb. 

A  Spaniard  died  at  Bilbao,  in  Spain.  On  the 
day  of  his  death  he  caused  a  document  to  be 
prepared  by  a  notaiy,  purporting  to  give  autho- 
rity to  his  wife  to  make  a  will  on  his  behalf.  In 
pursuance  of  this  authority  she  made  a  will  on 
his  behalf  after  his  decease,  and  appointed  her- 
self executrix.  The  court  being  satisfied  from 
the  affidavit  of  a  Spanish  advocate  that  such  a 
will  was  valid  according  to  the  law  of  Spain, 
decreed  probate.  Ovttierez,  In  good*  of^  38  L.  J., 
P.  48  ;  20  L.  T.  768  ;  17  W.  B.  742. 

The  court  refused  to  follow  a  foreign  grant 
which  was  made  by  the  foreign  court  to  persons 
who  were  not  entitled  as  of  right,  but  who  were 
nominated  by  the  widow  and  next  of  kin  for  the 
purpose,  there  being  nothing  on  the  face  of  the 
proceedings  to  shew  that  she  had  renewed  the 
consent  in  their  favour  in  respect  of  the  adminis- 
tration of  the  English  estate.  Weaver,  In  goods 
of,  36  L.  J.,  P.  41 ;  16  L.  T.  331  ;  15  W.  R.  199. 

The  court  follows  the  grant  of  the  court  of  the 
testator^s  domicii,  as  to  the  document  which  that 
court  has  admitted  to  probate,  but  not  as  to  the 
person  to  whom  the  grant  is  made.  Cosnahan, 
In  goods  of,  I  L.  B.,  P.  183 ;  36  L.  J.,  P.  76  ;  14 
L.  T.  337  ;  14  W.  B.  969. 

Where  a  testator  dies  domiciled  in  a  foreign 
country,  and  probate  has  been  granted  in  that 
country,  the  court  will  indorse  that  grant  with- 
out examining  the  grounds  on  which  it  was 
based.    Smith,  In  goods  of,  16  W.  B.  1130. 

Colonial  Orant] — A  married  woman  died 
domiciled  in  the  colony  of  the  Cape  of  Good 
Hope.  On  her  marriage  with  B.  an  agreement 
was  entered  into  between  them  which,  according 
to  the  laws  of  the  colony,  excluded  B.  from  all 
right  or  interest  in  her  property,  but  did  not 
deprive  him  of  the  right  to  administration  of 


her  personal  estate  and  effects,  in  the  event  of 
her  dying  intestate.  On  her  death,  intestate, 
letters  of  administration  were  granted  by  the 
supreme  court  of  the  colony  to  the  husbuMl  of 
her  sister,  and  the  court  granted  administratiofn 
of  her  personal  estate  and  effects  in  England  to 
one  of  her  brothers  and  next  of  kin  resident  in 
this  country,  without  requiring  the  husband  to 
be  cited.  Probart,  In  goods  of,  36  L.  J.,  P.  71 ; 
16  L.  T.  298  ;  15  W\  B.  798. 

A  person  died  domiciled  in  New  South  Wales, 
in  which  country  probate  of  his  will  was  granted 
to  A.,  as  executor  according  to  its  tenor.  Ac- 
cording to  the  practice  the  words  of  the  will  did 
not  constitute  an  executorship  ;  but  in  order  to 
follow  the  colonial  grant  as  near  as  possible,  the 
court  directed  that  administration  should  issue 
to  A.  under  20  &  21  Vict  c.  77,  s.  73,  as  the  per- 
son entitled  by  the  grant  from  the  proper  couit 
in  New  South  Wales  to  administer  tne  effiects  of 
the  deceased.  Earl,  In  goods  ^,  96  L.  J.,  P.  127 ; 
16  L.  T.  799. 

A  certified  copy  of  a  will  and  codicil  which 
had  been  proved  in  Jamaica  was  sent  to  this 
country  by  the  secretary  of  the  island,  bnt  by 
mistake  the  probate  was  not  sent.  The  oouit 
being  satisfied  by  the  certificate  of  the  secretaiy 
that  the  copy  sent  was  a  true  copy  of  the  wiU 
and  codicil,  granted  probate  until  a  more 
authentic  copy  should  be  brought  into  the 
registry.  THmer,  In  goods  of,  36  L.  J.,  P.  82  ; 
15  L.  T.  446. 


p.  Sootoh  and  Iriah  Grants. 

Sootoh — ^Finding  of  Commiitaiy  a«  to   Bo- 

mielL] — The  finding  of  the  commissary  as  to 
Scotch  domicii,  under  21  &  22  Victc  56,88. 9, 12, 
is  conclusive  evidence  of  the  fact  of  domicii  for 
the  purposes  of  that  act  only ;  i.e.  for  rendering 
it  unnecessaiy  to  take  an  English  probate  in  re- 
spect of  assets  in  England  ;  but  it  has  no  effect 
in  determining  any  issues  raised  in  a  suit  in  the 
Court  of  Probate,  which  will  proceed  to  try  sack 
issues,  though  a  confirmation  of  the  will  in  ques- 
tion is  tendered  for  the  seal  of  the  coorL 
Ilatcarden  v.  Duniop,  2  S.  &  T.  340 ;  31  Lu  J.,  P. 
17;  5L.  T.  765. 

Confirmation.l — Executors  of  a  Scotch 


will,  having  sent  the  original  oonfinnation 
granted  by  the  Commissary  Court  to  the  colooy 
of  Victoria,  obtained  a  duplicate  confirmation 
from  that  court,  and  applied  under  21  &  22  YicL 
c.  56,  s.  12,  to  have  the  seal  of  the  Probate  Gooit 
affixed  to  it.  The  court  ordered  the  seal  to  be 
aflixed,  on  the  ground  that  it  was  bound  to  give 
faith  to  the  commissary's  certificate,  and  conid 
not  take  into  consideration  the  fact  that  the  con- 
firmation was  a  duplicate.  Webster,  In  goods  pf, 
29  L.  J.,  P.  66  ;  5  Jur.,  N.  S.  1270. 

The  &ct  of  one  of  three  executors  havini^  de- 
clined to  accept  a  confirmation  in  Scotland  is  no 
bar  to  his  afterwards  applying,  the  other  exe- 
cutors having  died,  for  a  grant  of  probate  in 
England.  Campbell,  In  goods  of,  23  L*.  T.  323  : 
18  W.  B.  844. 

Where  confirmation  of  the  executor  of  a  pexson 
who  has  died  domiciled  in  Scotland  has  been  sealed 
with  the  seal  of  the  Court  of  Probate,  in  mamier 
provided  by  21  &  22  Vict.  c.  56,  s.  12,  the  eaoe* 
cutor  has  all  the  powers  of  an  ordinary  Kng^^^*» 
executor,  and  may  sell  and  dispose  of  leaa^KiMa 
in  England,  although  they  are  q>ewfically 
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queathed,  and  although,  by  the  law  of  Scotland, 
an  execator  cannot  deal  with  leasehold  property 
in  that  country.  Hood  v.  JBarringtan  (^Lord^,  6 
L.  R.,  Eq.  218. 

Sik  or  additional   Oonflnnatioii.]  —  On 

the  death  of  a  domiciled  Scotchman,  his  widow 
filed  in  the  Commissary  Court  at  Jedburgh  an 
inventoiy  of  his  estate,  distinguishing  which  part 
was  situate  in  Scotland  and  which  in  England, 
and  the  value  of  each,  and  she  was  decreS  and 
confirmed  executrix  dative  to  the  deceased. 
The  confirmation  was  sealed  in  England.  Sub- 
sequently additional  estate  was  (Uscovered  in 
England.  Thereupon  the  executrix  filed  a  fresh 
inventory  of  such  estate  in  the  Commissary 
Coart,  and  obtained  an  eik  or  an  additional  con- 
firmation, the  court  ordering  the  eik  to  be  sealed 
in  the  registry.  Bydey  In  goods  o/j  2  L.  R.,  P. 
86  ;  89  L.  J.,  P.  49  ;  23  L.  T.  166  ;  18  W.  R.  902. 

The  seal  of  the  court  will  not  be  afi&xed  to  an 
eik  or  an  additional  confirmation.  Hutohesonj 
In  goods  of,  3  S.  &  T.  165  ;  32  L.  J.,  P.  167  ;  11 
W.  R.  772. 

Where  an  original  confirmation  obtained  in  a 
commissary  court  of  Scotland  is  incomplete,  it  is 
requisite,  for  the  purpose  of  obtaining  the  seal  of 
the  Court  of  Probate,  that  there  should  be  a  new 
confirmation,  including  the  whole  of  the  personal 
estate  in  England  and  Scotland.    Ih. 

An  additional  confirmation  granted  under  21 
&  22  Vict.  c.  56,  8.  12,  does  not  apply  to  an 
original  confirmation  granted  before  that  act 
came  into  operation.  GordoJi,  In  goods  of,  2  S. 
&  T.  622  ;  29  L.  J.,  P.  67. 

Where  an  inventory  has  been  recorded  in  a 
commissary  court  of  Scotland  of  the  personal 
estate  of  a  person  who  died  domiciled  in  Scot- 
land, and  confirmation  has  been  granted  in 
respect  of  the  same,  and  afterwards  an  additional 
inventory  has  been  recorded  of  personal  estate 
belonging  to  the  deceased  in  England,  and  an 
eik,  or  additional  confirmation,  has  been  granted 
in  respect  of  the  same,  the  Court  of  Probate  will 
not  seal  such  eik,  or  additional  confirmation. 
WiTigate,  In  goods  of  2  S.  &  T.  625 ;  8  Jur.,  N.  S. 
142. 


Inventory.] — In  a  form  of  confirmation, 


produced  in  order  to  be  sealed  in  the  English 
Court  of  Probate,  it  was  not  stated  that  the  in- 
ventory given  in  on  oath  contained  the  personal 
estate  of  the  deceased  *'at  the  time  of  his 
death  :  "—Held,  that  since  23  &  24  Vict.  c.  80, 
the  fifth  section  of  which  requires  that  certain 
property,  to  be  included  in  the  inventory,  shall 
be  taken  at  its  value  on  the  day  the  Inventory  is 
sworn  to,  such  words  are  properly  omitted.  Hay, 
In  goods  of  3  S.  &  T.  273  ;  33  L.  J.,  P.  25  ;  10 
Jur.,  N.  S.  136  ;  9  L.  T.  454. 

Af  sets  in  Scotland  and  Sngland— Will  proved 
in  Beotland  only— Bight  of  Legatee  to  Insist 
upon  Proof  in  England.] — W.  E.  died  possessed 
of  property  of  smill  value  in  this  country,  and 
entitled  under  the  will  of  J.  O.  E.,  to  large 
assets  in  Scotland  which  were  being  duly  ad- 
ministered there.  The  executors  of  W.  E.  proved 
his  will  in  Scotland  only.  G.  W.  H.,  a  legatee 
under  W.  E.'s  will,  applied  for  a  grant  of  ad- 
ministration of  the  estate  of  W.  E.  in  this 
cotmtry,  which  application  was  opposed  by  the 
executors : — Held,  that  the  court  is  not  bound  to 
make  such  a  grant,  but  that  its  power  is  discre- 
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tionary.  Evoing,  In  goods  of  or  Hope  v.  Buying, 
6  P.  D.  19 ;  50  L.  J.,  P.  11 ;  44  L.  T.  278 ;  29 
W.  R.  474  ;  45  J.  P.  376. 

Held,  also,  that  it  not  having  been  shewn  that 
the  executors  were  not  doing  their  duty,  there 
was  no  necessity  for  any  grant  in  this  country. 
Application  refused.    Ih. 

A  similar  application  was  made  by  another 
legatee  upon  the  ground  also  that  such  a  grant 
was  necessary  to  substantiate  proceedings  in 
chancery.  Application  refused,  on  its  being 
proved  that  the  grant  was  not  necessary  for  the 
suit  in  chancery.    lb. 

^ Xemorandnm  as  to  Bomicil  of  Deceased 


after  Issue  of  Probate.] — A  note  or  a  memo- 
randum on  a  probate  that  the  deceased  died 
domiciled  in  England  may,  under  21  &  22  Vict, 
c.  56,  s.  14,  be  written  aiter  the  probate  has 
issued.  Allison,  In  goods  of  34  L.  J.,  P.  20  ;  10 
Jur.,  N.  S.  1244 ;  11  L.  T.  514  ;  13  W.  R.  277. 

Irish.  1 — Letters  of  administration  granted  in 
the  Irish  Probate  Registry,  limited  to  a  fund, 
were  presented  in  the  Probate  Registry  in  Eng- 
land to  be  resealed.  They  had  attached  to  them 
a  certificate  from  the  Inland  Revenue  OflSce, 
that  the  deceased  had  no  personal  estate  within 
the  jurisdiction  of  the  English  Probate  Court  to 
be  affected  by  the  administration  ;  and  from  the 
registrar  of  the  Irish  Probate  Court,  that  a  bond 
had  been  given  sufficient  in  amount  to  cover  the 
property  to  which  the  said  administration  was 
limited  : — Held,  that  the  requirements  of  20  & 
21  Vict.  c.  79,  and  21  &  22  Vict.  c.  95,  had  not 
been  complied  with,  and  the  letters  of  admini- 
stration couM  not  be  resealed.  Roohe,  In  goods 
of  7  Jur.,  N.  S.  784. 

After  a  testamentary  suit  had  been  determined 
by  a  decree  that  a  paper  writing  propounded  as 
the  last  will  of  a  deceased  was  invalid,  the  court 
ordered  an  Irish  grant  of  administration,  which 
had  been  brought  into  the  registry,  to  be  re- 
sealed with  the  seal  of  the  Court  of  Probate  in 
England,  under  20  &  21  Vict.  c.  79,  s.  95.  Collins, 
In  goods  of  32  L.  J.,  P.  26  ;  11  W.  R.  154. 

A  party,  having  obtained  letters  of  administra- 
tion of  the  effects  of  a  deceased  in  this  country, 
and  given  security  to  cover  the  property  in  Eng- 
land only,  may  subsequently  give  additional 
security  to  include  property  in  Ireland,  in  order 
to  apply  for  the  certificate  of  the  registrar  in 
England,  without  which,  under  22  &  23  Vict, 
c.  31,  s.  26,  such  letters  cannot  be  resealed  in 
Ireland.  Potts,  In  goods  of  6  Jur.,  N.  S.  486  ; 
2  L.  T.  255  ;  8  W.  R.  454. 

G.  died  intestate,  leaving  her  husband  surviv- 
ing her,  who  did  not  take  administration  to  her 
estate.  The  will  of  the  husband  was  proved  in 
the  Prerogative  Court  of  Armagh,  Ireland,  but 
no  grant  was  made  in  this  country.  The  will  of 
the  sole  executor  of  the  husband  was  also  proved 
in  Ireland,  but  was  resealed  in  London  : — Held, 
that  the  executor  under  the  last-mentioned  will 
did  not  represent  the  husband  in  England  so  as 
to  be  entitled  to  obtain  administration  of  the 

rds  of  the  deceased.     Gaynor,  In  goods  of  1 
R.,  P.  723  ;  38  L.  J.,  P.  79  ;  21  L.  T.  367  ;  17 
W.  R.  1062. 

q.  In  other  Oases. 

Debtors.] — Making  a  debtor  an  executor  \» 
not  an  extinguishment  of  the  debt.     Carey  v. 

Goodhige,  3  Bro.  0.  C.  110. 

K  K 
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Where  a  creditor  makes  his  debtor,  or  one  of 
his  joint  and  seyeral  debtors,  his  executor,  either 
alone  or  with  others,  the  debt  is  discharged  by 
operation  of  hikw,  for  he  cannot  have  an  action 
against  himself;  and  a  personal  thing  if  sus- 
pended is  lost.  Clieetham  ▼.  Ward^  1  B.  &  P.  630. 

Where  the  payee  of  a  promissory  note  made 
the  maker  his  executor,  held,  that  the  debt  was  dis- 
charged, and  that  no  action  could  be  maintained 
on  the  note,  even  by  a  person  to  whom  the  exe- 
cutor had  indorsed  it,  FreaJdey  v.  Fox^  9  B.  & 
C.  130 ;  4  M.  &  B.  18. 

Parties  in  Eqnal  Degree.]— A  person  died, 
leaving  a  brother  and  three  sisters  surviving 
him.  The  brother  had  been  twice  bankrupt, 
and  on  the  last  occasion  had  paid  no  dividend. 
The  parties  applying  for  administration  were,  on 
the  one  hand,  the  brother,  and  on  the  other,  two 
of  the  sisters,  with  the  assent  of  the  third : — 
Held,  that  the  court,  where  it  has  a  discretion, 
will,  cseteris  paribus,  grant  administration  to  a 
male  in  preference  to  a  female,  but  not  so  when 
such  grant  is  opposed  by  those  who  have  a  majo- 
rity of  interests  in  the  property.  Iredale  v. 
Ford,  1  S.  &  T.  305  ;  5  Jur.,  N.  S.  474  ;  7  W.  B. 
462. 

Where  several  parties  in  equal  degree  apply 
for  administration,  the  party  obtaining  it  will 
be  required  to  find  justifying  security  to  the 
amount  of  the  share  of  the  dissenting  party.  Ih, 

Parties  Abroad.]— When  administration  to  an 
estate  of  a  person  who  died,  resident  abroad,  is 
applied  for,  it  should  appear  upon  affidavit  that 
he  left  personal  property  in  this  country.  Fvatut 
V.  Burrell,  28  L,  J.,  P.  82. 

Where  A.,  the  person  primarily  entitled  to 
letters  of  administration,  is  abroad,  and  a  cita- 
tion has  issued,  but  has  not  been  personally 
served,  calling  on  him  to  accept  or  refuse  letters 
of  administration,  or  shew  cause  why  they  should 
not  be  granted  to  B.,  who  in  the  event  of  A.*s 
refusing  to  accept  administration,  would  be  en- 
titled to  them,  the  court,  before  granting  ad- 
ministration to  B.,  requires  an  affi(&vit  that  A. 
has  no  agent  in  this  country.    Ih. 

Kale  or  Female.  ]—Cffiteris  paribus,  the  male 
is  preferred  to  the  female  in  a  contest  for  a 
grant  of  administration,  but  the  female,  when 
with  the  consent  of  the  male  she  is  prior  petens, 
is  preferred  to  the  male  who  afterwards  opposes 
her  taking  the  grant.  Cordeux  v.  TrMler.  4  S,  & 
T.  48  ;  84  L.  J.,  P.  127  ;  11  Jur.,  N.  S.  587. 

Although  charges  of  intemperance  and  mis- 
conduct were  alleged  against  the  eldest  male 
next  of  kin,  who  represented  the  majority  of  in- 
terests, and  who  was  the  prior  applicant,  the 
court  granted  administration  to  him  in  prefer- 
ence to  a  female  representative  of  the  deceased. 
Ellison  V.  M'Cormiok,  14  W.  B.  742. 

When  there  has  been  an  Intermeddling.]— On 
a  proxy  of  renunciation  and  consent  being  filed 
by  a  widow,  which  omitted,  however,  the  decla- 
ration that  she  had  not  intermeddled  in  the 
estate  (she  having  intermeddled  therein  through 
mistake),  the  court  granted  administration  to  the 
natural  and  lawful  father  of  the  deceased.  Fell, 
In  goods  of,  2  S.  &  T.  126  ;  3  L.  T.  766 ;  9  W.  B. 
252. 

The  executors  of  a  will  Intermeddled  in  the 
estate  and  effects  of  their  testator,  without  taking 


probate  of  the  instruments  A  citation  having 
been  served  upon  them,  to  enter  an  appearance 
and  take  probate,  they  entered  an  appearance, 
but  took  no  further  steps  in  the  matter.  The 
court  refused  to  grant  an  attachment  againsi 
them  for  contempt  in  not  obeying  Uie  dtation. 
but  directed  a  peremptory  order  to  be  served 
upon  them  to  take  probate  within  ten  days 
from  the  date  of  the  oitler.  Mordaunt  v.  Clarke. 
1  L.  B.,  P.  592 ;  38  L.  J.,  P.  46 ;  19  L.  T.  610. 

Offioers  of  Isleof  Xan.] — ^In  the  Isle  of  Man 
officers  called  **  sumners  are  appointed  in  each 
parish  by  the  bishop,  whose  duty  it  is  to  take 
upon  themselves  g^nts  of  administration  with 
the  wills  annexed,  in  the  event  of  executors  re- 
fusing to  act,  or  being  unable  to  give  security  to 
the  ecclesiastical  court  of  the  diocese.  A.  died 
in  the  Isle  of  Han,  leaving  a  will,  whereof  he 
appointed  executors.  The  executors  being  nnabk 
to  give  security  to  the  ecclesiastical  court  of  the 
diocese,  administration  with  the  will  annexed 
was  granted  to  B.,  sumner  for  the  parish  in  which 
A.  died.  The  executors  having  been  cited  and 
not  appearing,  the  court,  upon  an  affidavit  as  to 
the  ciroumstainces  under  which  the  grant  was 
made  to  B.,  and  upon  B.'s  consent  being  filed  in 
the  registry,  granted  administration  with  the 
will  annexed  to  the  residuarv  legatee.  Tf^A-t^aa, 
In  goods  of,  2  S.  &  T.  318  ;  &  C,  nom.  Cuhbon  v. 
Steele,  30  L.  J.,  P.  192 ;  5  L.  T.  140. 

Crorporation.] — When  an  executor  named  in  a 
will  is  a  corporation  aggregate,  administration 
with  the  will  annexed  will  be  g^nted  to  its 
syndic,  i.  e.,  a  person  specially  appointed  by  the 
corporation  for  that  purpose.  JDarke,  In  good* 
of,  1  S.  &  T.  516  ;  29  L.  J.,  P.  71  ;  2  L.  T,  24  ;  S 
W.  B.  273. 

Assignees  of  Banknipti.]^A.,  in  1813.  as- 
signed certain  bills  of  exch^ge  and  negotiable 
instruments  to  B.,  who  was,  in  1833,  adjadicated 
a  bankrupt.  In  1862,  C,  being  his  official  as- 
signee, a&signed  the  sums  remaining  due  and  to 
become  due  on  the  bills  of  exchimge  and  the 
negotiable  instruments  to  D.  as  purchaser,  nnder 
the  Bankruptcy  Act,  1861,  s.  137,  and  D.  sold 
and  assigned  them  to  E.  The  court  declined  to 
make  a  grant  of  the  personal  effects  of  A.,  limited 
to  the  aforesaid  sums  (the  next  of  kin  of  A. 
having  been  cited  and  not  appearing),  to  E.«  but 
made  the  grant  to  D.  as  assignee  of  the  ofllcial 
assignee.  Mes,  In  goods  ii^,  3  S.  &  T.  181  ;  33 
L.  J.,  P.  175  ;  9  Jur.,  N.  S.  1080  ;  9  L.  T.  519. 

A.  died  leaving  a  vrill,  whereof  he  appointed  B. 
executor  and  residuary  l^atee.  B.  proved  tbe 
will,  and  afterwards  became  bankrupt,  and  sub- 
sequently died  intestate,  leaving  part  of  thf 
estate  of  A.  unadministeted.  At  the  time  of  his 
bankruptcy  B.  was  a  creditor  of  A.  The  conrt 
granted  administration  with  the  will  annexed  of 
the  unadministered  estate  of  A.  to  the  assignee 
in  bankruptcy  of  B.  in  the  character  of  assignee 
of  a  residuary  legatee.  Chune,  In  goods  of^  3  S. 
&T.564;  IIL.  T.641. 

A  married  woman  had,  at  the  time  of  her 
death,  a  reversionary  interest  under  the  veill  of 
her  grandmother,  and  shortly  afterwards  her 
estate  became  absolutely  entitled  to  2427.  lOx.  \\4. 
as  her  share  of  her  grandmother's  residuary  per- 
sonal estate.  She  left  no  children,  and  her  has- 
band  was  adjudicated  a  bankrupt.  The  hnsbaiid 
refused  to  renounce  administration,  and  did  no( 
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appear  to  a  citation  issued  by  the  trustee  under 
his  bankruptcy.  The  court,  under  20  &  21  Vict, 
c.  77,  8.  73,  granted  letters  of  administration  to 
the  trustee  under  the  husband's  bankruptcy, 
limited  to  the  share  of  the  deceased  in  the  resi- 
duary personal  estate  of  her  grandmother. 
TiUn/  V.  Trutsler,  26  W.  R.  760. 

TmstMS.] — When  a  court  of  equity  had  made 
an  order  under  the  Trustee  Act,  1850  (13  &  14 
Vict.  c.  60),  ss  27  and  32,  substituting  new  trus- 
tees for  those  named  in  the  will,  the  Court  of 
Probate  granted  •  administration  with  the  will 
annexed  to  the  substituted  trustees  without  re- 
quiring the  execution  of  a  deed  of  conveyance  to 
them  by  the  old  trustees.  Wood/all^  In  goodn 
of,  3  L.  R.,  P.  108  ;  42  L.  J.,  P.  64  ;  29  L.  T. 
248  J  21  W.  R.  933. 

A.,  who  died  intestate,  was  one  of  the  execu- 
tors and  trustees  of  his  father's  will,  and  applied 
to  his  own  use  considerable  sums,  part  of  the 
trust  funds,  which  came  into  his  hands  as  trustee. 
A  renunciation  and  consent  having  been  filed  by 
the  next  of  kin,  the  court  granted  administration 
of  the  personal  estate  and  effects  of  the  deceased 
to  B.  and  C,  the  substituted  trustees  under  his 
father's  will.  B&nd,  In  goodi  of,  44  L.  J.,  P.  41 ; 
33  L.  T.  71 ;  23  W.  R.  597. 


Of  Xarriage  Settlement>-30  ft  21  Viot. 


«.  77,  1.  73.] — A.  died  intestate.  His  estate 
was  insolvent,  the  only  asset  of  any  value 
being  an  interest  in  a  mortgage  of  property 
in  Ceylon,  which  he  had  conveyed  to  the 
trustees  of  his  marriage  settlement,  one  of 
whom  was  B.,  his  brother-in-law.  A.  was  a 
widower,  and  left  five  children,  two  of  whom 
were  of  full  age.  The  two  adult  children  re- 
nounced administration.  The  court,  on  a  re- 
nunciation by  the  eldest  son  on  behalf  of  the 
minor  children,  who  had  appointed  him  as  their 
guardian  for  the  purpose  of  the  application, 
made  a  grant  of  administration  to  B.  under  20  & 
21  Vict.  c.  77,  8.  73.  Tijndall,  In  goods  of  51 
L,  J.,  P.  12  ;  30  W.  R.  231  ;  46  J.  P.  169. 

The  sole  next  of  kin  of  an  intestate  was  a 
married  woman  whose  husband  had  been  for 
several  years  in  Australia  without  being  heard  of. 
By  a  settlement  executed  on  the  marriage  all 
property  was  settled  upon  the  wife  to  her  sepa- 
rate use,  independently  of  her  husband  and  with- 
out power  of  anticipation,  with  remainder  to  the 
husband  for  life,  remainder  to  the  children  of 
the  marriage.  The  wife  having  renounced  ad- 
ministration, the  court  granted  letters  of  ad- 
ministration to  the  trustees  of  the  settlement 
under  20  &  21  Vict.  c.  77,  s.  73.  MaycJwU,  In 
goods  of  4  P.  D.  74  ;  47  L.  J.,  P.  31 ;  39  L.  T. 
94  ;  26  W.  R.  439. 

Foreigner's  Property  in  England.]— A  domi- 
ciled Paraguayan  died  in  Paraguay,  leaving 
personal  property  in  England.  After  his  death, 
but  before  a  grant  was  made  in  England,  a 
decree  of  the  government  of  Paraguay  declared 
that  all  his  property,  wheresoever  situate,  was 
the  property  of  the  nation  of  Paraguay.  The 
court  held  that,  although  by  the  law  of  Paraguay, 
as  existing  at  the  time  when  the  grant  of  the 
probate  of  his  will  was  applied  for,  the  will 
might  be  invalid,  the  right  to  the  grant  and  the 
saccession  to  the  property  mast  be  governed  by 
the  law  of  Paraguay  as  it  existed  at  the  time  of 
the  death ;  and,  therefore,  that  the  government 


of  Paraguay  had  no  locus  standi  to  contest  the 
validity  of  the  will.  Lynch  v.  Provisional 
Government  of  Paragiuiy,  2  L.  R.,  P.  268  ;  40 
L.  J.,  P.  81  ;  25  L.  T.  164 ;  19  W.  R.  982. 

When  the  deceased  is  domiciled  in  a  foreign 
country,  and  an  application  is  made  to  the 
Probate  Court,  either  for  an  original  or  a  do 
bonis  grant  of  administration,  it  will  be  prepared 
to  make  it  to  the  person  recognized  by  the 
proper  court  of  that  country.  UUl,  In  goods 
of  2  L.  R.,  P.  89  ;  39  L.  J.,  P.  52  ;  23  L.  T.  167  ; 
18  W.  R.  1005. 

Succession  to  chattels  real  depends  on  the  law 
of  the  country  wherein  they  are  situate,  and  not 
on  that  of  the  deceased's  domicil ;  and  in  case  of 
intestacy  the  right  to  administration  as  to 
chattels  real  must  follow  the  right  of  succession 
to  them  ;  and  it  is  not  the  practice  of  the  Court 
of  Probate  to  limit  its  grants  by  the  measure  of 
the  beneficial  interest  of  the  grantee.  Gentili, 
In  goods  of  9  Ir.  R.,  Eq.  541. 

Where,  therefore,  a  married  woman,  domiciled 
in  Italy,  died  there  poss^sed  of  a  leasehold  in- 
terest in  Ireland  settled  to  her  separate  use,  her 
husband  was  held  entitled  to  an  unqualified  ad- 
ministration as  to  the  leasehold,  although  his 
beneficial  interest  in  it  was  but  limited.    lb. 

Dying  Abroad.] — ^When  a  party  in  respect  of 
whose  estate  a  grant  is  asked  for  died  abroad, 
there  should  be  an  affidavit  that  he  left  personal 
property  in  England,  otherwise  the  court  has  no 
jurisdiction  to  make  the  grant.  Ecans  v.  Burrell, 
4  S.  &  T.  185. 

In  case  of  Felons.] — ^A  wife  became  entitled 
to  a  legacy  of  100/.  m  1827.  In  1833  she  was 
convicted  of  felony  and  transported  to  Van 
Diemen's  Land  for  seven  years.  In  1843  she 
received  a  certificate  of  freedom,  and  was  not 
heard  of  afterwards.  The  legacy,  which  was  the 
only  property  to  which  she  was  entitled,  became 
payable  in  1870.  The  court  required  notice  to 
be  served  on  the  Queen^s  Proctor  before  granting 
administration  of  her  personal  estate  and  effects 
of  her  husband.  Stevens  or  Stephens^  In  goods 
of  42  L.  J.,  P.  23  ;  28  L.  T.  143  ;  21  W.  R.  345  ; 
12  Cox,  C.  C.  382. 

Becei^ers  of  the  Court  of  Chanoery.] — Pro- 
ceedings in  chancery  having  been  taken  by 
persons  having  claims  upon  the  estate  of  an  in- 
testate, against  his  widow,  who  was  alleged  to 
have  possessed  herself  of  part  of  the  estates,  but 
who  had  not  taken  out  administration,  the  Court 
of  Chancery  appointed  a  receiver,  with  authority 
to  collect,  get  in,  and  receive  the  estate,  and  to 
apply  to  the  Court  of  Probate  for  administration. 
The  widow  and  all  the  next  of  kin  and  persons 
entitled  in  distribution  having  been  cited,  upon 
their  non-appearance  to  the  citation,  the  court 
made  a  general  grant  of  administration  to  the 
receiver.  Mayer,  In  goods  ofZ  L.  R.,  P.  39 ; 
42  L.  J.,  P.  57  ;  29  L.  T.  247. 

Oath  of  Adminiatrator.] — The  mother  of  an 
intestate  was  the  sole  forthcoming  next  of  kin, 
and  as  no  positive  intelligence  had  been  received 
of  the  father's  death,  though  he  had  been 
missing  since  1852,  the  court  allowed  the 
administratrix  to  swear  that  she  believed  her- 
self to  be  the  sole  next  of  kin.  Reed^  In  goods 
of  29  L.  T.  932. 

K  K  2 
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3.  Administbation  Bond. 


Oeneral  Snlei  as  to.] — ^The  court  will  not  de- 
termine the  amount  under  which  an  estate  is  to 
be  sworn.  Cleverley  v.  OladdUh„  2  S.  &  T. 
335  ;  31  L.  J.,  P.  53  ;  10  W.  R.  265. 

The  general  rule  is,  that  creditors  are  not 
entitled  to  require  the  next  of  kin,  or  the  guar- 
dian of  the  next  of  kin,  to  give  justifying  security  ; 
and  a  very  strong  case  ought  to  be  made  out 
before  a  departure  from  the  rule  is  allowed. 
John  y.  Bradbury,  1  L.  R.,  P.  245  ;  15  L.  T.  414. 

F.  appointed  S.  residuaiy  legatee  and  executor, 
and  in  case  of  his  decease  leaving  the  directions 
of  the  will  unperformed,  substituted  P.  as  execu- 
tor. In  August,  1850,  probate  was  granted  to  S., 
who  died  in  December,  1862,  leaving  certain 
legatees  of  income  for  their  lives  under  the  will 
surviving.  P.  renounced  probate,  and  the  widow 
of  S.  renounced  administration  with  the  will 
annexed.  One  of  the  legatees  for  life  was  en- 
titled to  administration  with  the  will  annexed, 
technically  a  cessat  grant,  on  which  a  bond  is 
usually  required  in  double  the  amount  of  the  de- 
ceased's property  at  time  of  death.  The  court 
directed  a  bond  to  be  taken  in  the  same  amount 
as  would  have  been  required  if  the  grant  had 
been  one  de  bonis  non.  Ihzard,  In  goods  of,  3  S. 
&  T,  173  ;  32  L.  J.,  P.  160  ;  9  Jur.,  N.  S.  756  ;  8 
L.  T.  702  ;  12  W.  R.  19. 

Lodging  A«^sot8  in  Court  under  Tmstee  Belief 
Act — Surety.]— The  surety  in  the  Probate  Court 
of  an  administrator  who  has  got  money  assets  of 
the  intestate  in  his  hands,  may  lodge  it  in  court 
under  the  Trustee  Relief  Act.  Monahan,  In  re, 
8  Ir.  R.,  Eq.  353. 

The  balance  of  the  assets  of  an  intestate,  after 
they  have  been  fully  administered,  should  be 
lodged  to  a  credit  entitled, "  In  the  matter  of  the 
11  &  12  Vict.  c.  68,  and  separate  credit  of  the 
next  of  kin  "  of  the  Intestate.    lb. 

When  Penalty  will  be  Beduced— Soretiei.]— 

When  an  administrator,  who  was  the  sole  person 
entitled  in  distribution,  had  no  friends  in  this 
country  willing  to  become  sureties,  the  court, 
though  it  refused  to  dispense  with  the  ordinary 
bonds,  allowed  the  amount  to  be  spread  over 
several  sureties  or  to  be  secured  by  one  surety 
alone.     Smith,  In  goods  of,  29  L.  T.  '932. 

When  the  estate  was  under  o.OOOZ.,  and  all 
the  debts  of  the  intestate,  with  the  exception  of 
a  few  small  debts,  amounting  to  25?.,  had  been 
paid  and  satisfied  by  the  administrator,  who  was 
the  only  next  of  kin  and  the  only  person  entitled 
in  distribution  to  the  personal  estate,  the  court 
required  only  one  surety  to  join  in  the  adminis- 
tration bond.  Bellamy,  In  goods  of,  44  L.  J.,  P. 
49  ;  33  L.  T.  71 ;  23  W.  R.  552. 

The  husband  of  the  sole  next  of  kin  of  a  de- 
ceased lunatic  administered  to  the  estate  after 
her  death.  The  estate  was  considerable,  and  the 
applicant  being  in  humble  circumstances  was 
unable  to  find  the  requisite  sureties.  The  court 
allowed  the  applicant  himself  to  give  a  bond  for 
the  full  amount  of  the  usual  penalties,  and 
ordered  him  to  find  sureties  in  lOOZ.  *  Harroxc, 
In  goods  of,  21  L.  t.  834. 

A  wife  took  out  administration  to  her  hus- 
band's estate,  and  became  insane  before  com- 
pletely administering  it.  The  court  in  granting 
administration  to  the  son  allowed  the  sureties  to 
justify  for  the  present  instead  of  the  original 


value  of  the  estate.      James,  In  goods  of,  21 
L.  T.  730. 

When  a  limited  administration  was  granted 
merely  to  enable  the  personal  representative  to 
assign  the  legal  estate  in  certain  leaseholds  of 
the  value  of  6,000?.  which  had  been  sold  by  the 
trustees,  the  court  allowed  the  administrator's 
bond  to  be  in  the  nominal  penalty  of  200?. 
Bowlby,  In  goods  of,  45  L.  J.,  P.  100. 

A.  died  intestate,  leaving  B.  his  only  next  of 
kin,  and  solely  entitled  in  distribution.  His 
personal  estate'  was  of  the  value  of  about  55?., 
and  it  seemed  that  he  had  no  debts.  B.  being 
unable,  through  poverty,  to  obtain  sureties  to 
the  amount  of  200?.,  the  penalty  of  the  requisite 
bond,  the  court  reduced  the  penalty  to  60?. 
Harrigan,  In  goods  of,  32  L.  J.,  P.  204. 

A.  died  iutestate,  leaving  personalty  sworn 
under  the  value  of  6,0007.  A.'s  father,  who  was 
his  only  next  of  kin,  and  the  only  person  en- 
titled  in  distribution,  being  unable  to  procure 
sureties  to  a  bond  in  a  penalty  for  doable  the 
amount  of  the  estate,  the  court  accepted  two 
sureties  in  1,000?.  each,  M'' Donald,  In  goods  </, 
32  L.  J.,  P.  132  ;  W.  R.  957. 

An  administratrix  was  allowed  to  enter  into  a 
bond,  with  sureties,  in  the  penalty  of  100?.  only, 
although  the  effects  would  be  sworn  under  3,00ftf . 
Omt,  In  goods  of  1.  S.  &  T.  54  ;  27  L.  J.,  P.  37  ; 
4  Jur.,  N.  S.  341. 

On  an  administration  with  the  will  annexed 
de  bonis  non,  to  a  contingent  annuitant  and 
legatee,  with  the  consent  of  minor  childroa 
beneficially  interested,  the  property  abont  8,000?^ 
the  court  allowed  two  sureties  to  justify  to  the 
amount  of  1,000?.  each.  Fraser,  In  goods  of,  33 
L.  J,,  P.  57  ;  9  L.  T.  845. 

When  security  had  already  been  given  bj  an 
applicant,  as  committee  in  lunacy,  the  court  re- 
quired a  bond  for  one-fourth  of  the  property,  with 
two  sureties,  each  in  one-half  the  amount.  JPowts, 
In  goods  of,  34  L.  J.,  P.  55. 

Biiability  of  Penon  entitled  in  Distriln. 


tion.] — In  a  case  of  intestacy,  where  one  of  the 
persons  entitled  in  distribution  was  a  minor,  but 
the  others  were  willing  to  dispense  with  justify- 
ing security,  administration  was  granted  to  one 
of  the  latter,  and  the  amount  of  security  was 
limited  to  a  sum  sufficient  to  cover  the  estinoated 
share  of  the  minor  in  the  assets-— (1),  on  the 
consent  of  the  remaining  adult  entitled  in  distri- 
bution that  the  security  given  should  be  primaiily 
available  to  secure  the  interest  of  the  minor  in 
the  personal  estate  of  the  intestate  ;  and  (2)  €o 
the  court  being  satisfied  that  no  danger  wsis  to  be 
apprehended  from  creditors.  Elliott,  /j»  fo^^ 
of  3  L.  R.,  Ir.  147. 

Inorease  in  Value  of  Property — ^Adminlatratsr 
Abroad.] — A.,  having  taken  out  administration 
to  the  goods  of  the  deceased,  went  abroad.     Sub- 
sequently, under  an  order  of  the  Court  of  Chan- 
cery, a  considerable  sum  became  payable  to  the 
estate  of  the  deceased,  and  of  his  brother  ai^ 
sister,  who  were  also  deceased.    The  order  cofnM 
not  be  passed  and  entered  until  the  additioDal 
duty  on  these  estates  had  been  paid.      In  tbe 
absence  of  the  administrator,  who  was  in  Japan. 
the  court  allowed  another  person  to  file   an  affi- 
davit as  to  the  increase  of  property,    and   to 
execute  the  bond  to  cover  the  increasfni  duty 
(in  the  place  of  the  administrator),  -with  tTBr»> 
\  sureties,  on  the  understanding  that,  as   soon  ^ 
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possible,  the  administrator  should  execute  a 
similar  bond.  Hoss^  In  goods  of,  2  P.  D.  274  ; 
i6  L.  J.,  P.  57  ;  25  W.  R.  808. 

Property  Sworn  under  larger  Sum  than  real 

V»1m.]— Where  justifying  security  had  been 
ordered,  and  it  appeared  that  though  the  estate 
had  been  sworn  under  2,0002.,  its  actual  value 
was  only  8002.,  the  court  allowed  the  sureties  to 
justify  for  double  the  amount  of  the  actual  value, 
instead  of  double  the  amount  under  which  the 
estate  was  sworn.  England  v.  Wall,  31  L.  J., 
P.  16. 

Where,  under  a  misapprehension  as  to  the 
value  of  the  personal  estate  of  an  intestate,  the 
penalty  of  the  bond  was  too  large,  the  court, 
upon  the  execution  of  a  fresh  bond  in  a  penalty 
proportioned  to  the  actusd  value  of  the  estate, 
ordered  the  original  bond  to  be  delivered  out  of 
the  registry  to  be  cancelled.  Ooold,  In  goods  qf, 
1  S.  &  T.  20  ;  34  L.  J.,  P.  105  ;  11  Jur.,  N.  S. 
288  ;  13  L.  T.  193. 

Seswoaring  Amount.]  —  An  administration 
was  taken  out  under  20,000/.,  and  a  bond  in  a 
penalty  of  double  that  sum  entered  into.  The 
administratrix  subsequently  received  a  sum  of 
money  from  a  bankrupt  estate  indebted  to  the 
deceased,  which  made  it  necessary  to  reswear  the 
amount  under  25,000/.  The  court  directed  the 
registrars  of  the  principal  registry  to  receive  a 
separate  bond  in  tne  penalty  of  10,000/.,  which, 
together  with  the  original  bond,  would  be  double 
the  amount  of  the  sum  under  which  the  estate 
was  to  be  resworn.  Weir,  In  goods  (/,  1  S.  &  T. 
606  ;  28  L.  J.,  P.  Ill  ;  2  L.  T.  191. 

Xarried  Woman  —  Consent  of  Huiband.] — 
Since  the  Married  Women's  Property  Act,  1882, 
when  a  married  woman  is  administratrix  it  is 
not  necessary  that  her  husband  should  join  in 
the  administration  bond.  Ayres,  In  goods  of,  8 
P.  D.  168  ;  52  L.  J.,  P.  98  ;  31  W.  R.  660  \  47 
J.  P.  440. 

A  married  woman  had  become  entitled  to  3/. 
per  cents,  standing  in  the  name  of  the  accountant- 
general  of  the  Court  of  Chancery,  and  it  was 
proposed  to  apply  to  that  court  to  have  a  settle- 
ment of  such  property  made  in  her-  favour.    In 
order  thereto  it  was  requisite  that  she  should 
take  administration  to  the  estate  oi  a  deceased 
party  under  whose  will  she  was  so  entitled  ;  but 
her  husband  refused  to  execute  the  bond  : — Held, 
that  on  an  attorney  certifying  that  the  wife 
•could  act  upon  such  a  grant  without  her  husband, 
.administration  might  issue  to  her,  and  that  the 
ibond  might  be  executed  on  her  behalf  by  a  third 
person  in  place  of  her  husband.    Sutherland,  In 
ijoods  of,  31  L.  J.,  P.  126  ;  8  Jur.,  N.  S.  465. 

Sureties — ^When  difpensed  with.] — The  court 
made  an  order  to  dispense  with  the  usual  sureties 
to  be  entered  into  by  A. ;  who  was  beneficially 
entitled  to  a  fund  which  had  been  paid  into  the 
Court  of  Chancery,  and  for  which  the  adminis- 
tration was  required,  it  appearing  that  A.  was, 
in  consequence  of  sickness,  in  great  poverty,  and 
unable  to  induce  any  of  his  relatives  or  friends 
Xo  become  sureties  to  the  bond.    Dc  la  Farque, 
In  goods  of,  2  S.  &  T.  631 ;   31  L.  J.,  P.  199  ;  7 
L.  T.  194. 

Where  a  testator  was  a  domiciled  Frenchman, 
.and  the  will  was  made  in  France,  the  court,  on 
Affidavits  that  the  legacies  were  all  paid,  and 


that  there  were  no  debts  in  this  country,  allowed 
administration  with  the  will  annexed  to  go,  with- 
out requiring  sureties  to  the  administration 
bond.    Be]ot,  In  goods  of,  20  L.  T.  231. 

Kotloe  to  Creditors  by  Advertif ement.] — 


The  22  &  23  Vict.  c.  35,  s.  29,  affords  protection 
to  sureties  in  an  administration  bond,  where  the 
administrator,  before  distributing  the  assets  of 
the  intestate,  has  pursued  the  course  pointed  out 
by  that  section.  Newton  v.  Sherry,  1  C.  P.  D. 
246  ;  46  L.  J.,  C.  P.  257  ;  34  L.  T.  251  ;  24  W.  E. 
371. 

BnretieB  Beeident  out  of  Jurisdiotion.  ] — Where 
a  limited  grant  of  administration  had  been  made 
to  a  person  resident  without  the  jurisdiction  of 
the  court,  who  was  unable  to  procure  justifying 
sureties  within  its  jurisdiction,  the  court  accepted 
sureties  resident  in  Jersey.  Heed,  In  goods  of, 
3  S.  &  T.  439. 

The  court  will  not  allow  residents  in  Scotland 
to  be  sureties.  Herbert  v.  Shwll,  3  S.  &  T.  479  ; 
33  L.  J.,  P.  142. 

The  court  is  at  liberty  to  accept  as  sureties 
persons  resident  out  of  its  jurisdiction,  when  the 
principal,  who  is  also  residing  without  the  juris- 
diction, is  unable  to  procure  sureties  within  the 
jurisdiction,  provided  a  writ  of  summons  is  serv- 
able  on  the  sureties  under  15  dc  16  Vict.  c.  76, 
s.  18.  Ballingall,  In  goods  of,  3  S.  &  T.  441,  u. ; 
32  L.  J.,  P.  138  ;  9  L.  T.  116  ;  11  W.  R.  591. 

Where  a  person  applying  for  administration 
was  solely  entitled  to  the  personal  estate  of  the 
deceased,  and  there  were  no  creditors,  the  court 
allowed  the  sureties  to  be  persons  resident  in 
Scotland.  Houston,  In  goods  of,  1  L.  R.,  P,  85  ; 
35  L.  J.,  P.  41. 

Administration  bond  allowed  to  be  executed 
by  foreigners  resident  abroad,  upon  proof  that 
the  administrator  was  unable  to  obtain  sureties 
resident  here,  that  the  deceased  had  no  debts  un- 
paid, and  that  the  person  on  whose  behalf  the 
letters  of  administration  were  applied  for  was 
solely  entitled  to  the  estate  in  this  country. 
Fernandez,  In  goods  qf,  4  P.  D.  229. 

SeceWer  appointed  by  Court  of  Chancery.] — 
The  mere  fact  that  a  receiver  of  the  personal 
estate  of  an  intestate  has  been  appointed  by  the 
Court  of  Chancery  is  no  ground  for  dispensing 
with  justifying  security  on  a  grant  of  adminis- 
tration. Jackson  v.  Jaekson,  1  L.  R.,  P.  12  ; 
35  L.  J.,  P.  3  ;  13  L.  T.  336  ;  14  W.  R.  111. 

If  a  receiver  is  appointed  for  a  temporary  pur- 
pose only,  and  it  is  not  clear  that  the  Court  of 
Chancery  will  retain  its  control  of  the  estate 
after  the  grant  has  been  made,  justifying  secu- 
rity will  be  required.    Ih, 

Under  20/.] — Where  letters  of  administration 
were  granted  merely  to  enable  a  personal  repre- 
sentative of  a  deceased  party  to  execute  a  formal 
release  to  a  trustee  under  a  marriage  settlement, 
the  court  allowed  the  property  to  be  sworn  under 
20/.  StacpooU,  In  goods  of,  2  S.  &  T.  316  ;  30 
L.  J.,  P.  191  ;  5  L.  T.  140. 

Bonds    prior  to   Commencement  of   Probate 

Act.]— 6<r  21  &  22  Vict.  c.  95,  s.  15,  as  to  hoods 
given  before  the  Wth  January,  1858. 

Prior  to  the  commencement  of  the  20  &  21 
Vict  c.  77,  probate  was  granted  by  the  Preroga- 
tive Court  of  Canterbury ;  it  turned  out  that  a 
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small  portion  of  the  assets  lay  in  the  province  of 
York,  out  that  they  were  included  in  the  amount 
of  property  sworn  to  : — Held,  this  being  a  legal 
grant,  that  the  20  &  21  Vict.  c.  77,  s.  87,  hatl 
made  it  unnecessary  to  have  a  further  grant,  but 
that  the  probate  duty,  which  would  have  been 
payable  upon  taking  out  probate  in  the  pro- 
vince of  York,  must  be  paid.  FrecJdeton  or 
Jliekleton,  In  goodf  p/,  1  S.  &  T.  16  ;  27  L.  J., 
P.  16. 

Administration  to  the  goods  of  A.  was  granted 
in  the  Consistory  Court  of  Lichfield,  in  Septem- 
ber, 1857  ;  the  property  was  sworn  under,  and 
the  duty  paid  upon.  9,000/.  It  was  afterwards 
discovered  that  8,000/.  consols  formed  part  of 
this  amount.  The  Bank  of  England  refused  to 
reg^ter  the  letters  of  administration,  which  were 
certainly  void  under  the  old  law.  It  was  soaght 
to  take  the  opinion  or  direction  of  the  court  as 
to  the  effect  of  ss.  86,  87  and  88  of  the  20  &  21 
Vict.  c.  77,  on  such  a  grant.  No  definite  motion 
being  made,  the  court  declined  to  give  any 
opinion  on  the  point.  Elwell,  In  goods  of^  1 
S.  k,  T.  27. 

Diioliarge  of  Sureties.] — The  court  will  not 
dischai^e  the  original  sureties  and  allow  other 
sureties  to  be  substituted  for  them.  Starke  In 
goods  of,  1  L.  B.,  P.  76  ;  35  L.  J.,  P.  42  ;  13  L.  T. 
682  ;  14  W.  R.  349. 

Where  an  administratrix  entered  into  a  bond 
with  two  sureties,  and  one  of  them  subsequently 
wished  to  be  discharged,  and  two  other  persons 
of  substance  were  willing  to  take  his  place,  the 
court  held,  it  could  not  allow  the  bond  to  be  can- 
celled on  the  administratrix  executing  a  new 
bond  with  the  second  original  surety,  and  one  or 
both  of  the  persons  offering  themselves.    Jd. 

Death  of  Ordinary— To  whom  Paseing.]— A 
bond,  taken  by  the  ordinary,  according  to  22 
&  23  Car.  2,  c.  10,  and  taken  to  the  ordinary  by 
name,  his  executor,  administrators  or  assigns, 
passed  on  the  death  of  the  ordinary,  according  to 
the  general  rule  with  regard  to  the  descent  of 
chattels  in  the  hands  of  a  corporation  sole,  to  his 
executor  and  not  to  his  successor.  Howley  v. 
Knight,  14  Q.  B.  240  ;  19  L.  J.,  Q.  B.  3  ;  14  Jur. 
665. 

Issue  and  Form  of.]— The  court  has  no  power, 
under  any  circumstances,  to  dispense  with  an 
administration  bond.  Pawis,  In  goods  of,  34 
L.  J.,  P.  55. 

The  court  has  no  authority  to  vary  the  condi- 
tions of  the  bond,  so  that  an  attorney  shall  under- 
take only  to  pay  over  the  personal  estate  which 
may  come  to  his  hands  to  the  party  for  whose 
use  and  benefit  he  takes  administration,  and  not 
to  administer  it  in  the  usual  form,  according  to 
law.  Ooldshorottgh,  In  goods  of.  1  S.  &  T.  295  ; 
5  Jur.,  N.  S.  417  ;  7  W.  R.  375. 

Attestation.] — Where  the  property  was  small, 
and  the  administratrix  lived  in  Australia,  the 
court  dispensed  with  the  rule  of  court  which  re- 
quires the  bond  to  be  attested  by  the  person 
who  administers  the  oath  to  the  administrator 
or  administratrix.  Parker,  In  goods  of  1  L.  R., 
P.  301  ;  36  L.  J.,  P.  26  ;  15  L.  T.  248  ;  15  W.  R. 
262. 

Assignment  of.] — An  application  for  the  as- 
signment of  an  administration  bond  is  not  a 


proceeding  in  any  action  within  Ord.  LI II.  r.  2, 
and  ooming  under  the  old  practice,  the  proceed- 
ing will  be  by  a  rule  nisi  without  notice  to  the 
sureties.  Cartwright,  In  goods  of  1  P.  D.  422  ; 
34  L.  T.  72 ;  24  W.  R.  214. 

The  assignee  will  not  be  required  to  give 
security  for  costs  if  he  is  resident  in  England. 
Young,  In  goods  of  infra. 

Leave  to  appeal  against  an  order  for  the  as- 
signment was  refused.    Ih. 

Where  the  alleged  breach  of  the  condition 
was,  that  the  administrator  had  not  paid  any 
part  of  the  personal  estate  of  the  intestate  to 
one  of  the  next  of  kin,  and  the  only  question  in 
dispute  was,  whether  the  applicant  was  one  of 
the  next  of  kin,  the  court  directed  the  bond  to 
be  assigned  to  him  upon  condition  that  he  would 
consent  to  an  order  that  no  execution  should 
issue  at  common  law,  but  that  the  money,  if 
any,  recovered  by  the  judgment  should  be  |Mdd 
into  the  registry.    lb, 

A  creditor  of  an  intestate  to  whom,  a  bond 
has  been  assigned,  although  thereby  empowered 
to  sue  in  his  own  name,  is  in  all  other  respects 
in  the  same  position  as  the  ordinaiy  was,  and 
may,  therefore,  maintain  an  action  thereon  for 
the  general  benefit  of  all  parties  interested  in 
the  estate,  but  not  for  his  own  or  the  benefit  of 
any  one  in  particular.  Saundrey  v.  Mitchell,  3 
B.  &  S.  405  ;  32  L.  J.,  Q.  B.  100  ;  9  Jur,,  N.  S. 
968  :  7  L.  T.  849  ;  11  W.  R.  363. 

Breach  of  Ck>nditio&  on.] — ^When  a  peiBon 

makes  out  a  primA  facie  case  that  there  has 
been  a  breach  of  the  condition  of  the  bond,  the 
court  will  direct  it  to  be  assigned  by  the  regis- 
trar.    Sandrey  v.  Mieliell,  3  S.  &  T.  25- 

The  court  will  not  entertain  objections  "to  the 
validity  of  the  condition  of  the  bond,  but  will 
leave  such  questions  to  be  determined  by  a  coim 
of  common  law.    Ih, 

Where  a  person  interested  under  the  estate  of 
a  deceased  intestate,  to  whom  administratioD 
has  been  taken  out,  makes  out  a  primft  fkcie  case 
of  breach  of  the  bond,  the  court  will  direct  a 
rule  nisi,  calling  on  the  sureties  to  shew  cause 
why  the  bond  should  not  be  assigned.  Jones,  1% 
goods  of  3  S.  &  T.  28  ;  32  L.  J.,  P.  26  ;  8  L.  X. 
90  ;  11  W.  R.  191. 


Discretion  of  Court  as  to.] — But  the  court 


might  refuse  to  do  so  if,  on  cause  shewn,  the  pro- 
ceeding appeared  to  be  wholly  frlTolous  and 
vexatious.  Baker  v.  Brooks,  3  S.  &  T.  32  •  32 
L.  J.,  P.  25  ;  8  L.  T.  89  ;  11  W.  R.  HO. 

The  court  has  a  discretion  as  to  orJering  aa 
assignment  for  the  purpose  of  the  bond  bein? 
sued  upon.  It  will  order  the  assignment  if  satis- 
fied tnat  the  application  is  bon&  fide,  that  a 
prim&  facie  case  of  breach  of  the  condition  is- 
made  out,  and  that  the  applicant  is  the  pro|^r 
person  to  sue.  Young,  In  goods  of,  1  L.  i,  P. 
186  ;  35  L.  J.,  P.  126 ;  14  L.  T.  634 ;  14  W.  B- 
821,  970. 


Suing  upon.] — An  administrator  exe> 


cuted  a  bond  with  one  surety  under  a  nominal 
sum.  He  subsequently  re-swore  the  value  of 
the  property  at  a  gjeatly  increased  stun,  and 
executed  a  fresh  bond  with  two  new  sureties 
He  afterwards  became  a  bankrupt,  without 
having  duly  administered  the  estate  of  the  de- 
ceased ;  and  application  was  made  to  the  cooit 
for  leave  to  sue  on  the  bonds.    The  court  rcfns^ 
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to  grant  leave  to  sue  upon  the  first  bond  until 
the  action  on  the  second  bond  had  been  disposed 
of.  Irting,  In  gaotU  of^  1  L.  R.,  P.  668  ;  38  L.  J., 
P.  83  ;  20  L.  T.  684. 

A  declaration  against  a  surety  on  an  adminis- 
tration bond  in  the  form  required  by  the  rules 
under  the  Court  of  Probate  Act,  1857,  expressed 
to  be  made  by  B.  as  the  true  and  lawful  attorney 
of  6.,  only  next  of  kin  of  the  deceased,  and  con- 
ditioned "  all  the  rest  and  residue  of  the  personal 
estate  and  effects,  to  deliver  and  pay  unto  such 
person  or  persons  as  shall  be  entitled  tJiereto 
under  the  act  of  parliament,'*  assigning,  as  breach 
of  the  condition,  that  other  persons  were  entitled 
equally  with  G.  to  the  residue  of  the  personal 
estate  as  next  of  kin,  yet  that  B.  did  not  deliver 
and  pay  the  same  to  such  persons,  but  wrong- 
.  fully  paid  over  the  whole  to  G.,  not  being  sole 
next  of  kin,  but  one  of  them,  is  good,  the  condi- 
tion being  absolute  and  not  qualified  by  the  re- 
cital in  the  bond  that  G.  was  sole  next  of  kin. 
Letter  v.  Gooch,  17  W.  R.  139. 

4.  Effect  and  Proof  of  Pbobate  and 
letteb8  of  administration. 

Sifeet  of.] — The  grant  of  probate  of  n  will  not 
appealed  against,  conclusively  establishes  that 
the  will  was  executed  according  to  the  law  where 
the  testator  was  domiciled  at  the  time  of  his 
death.  Whicker  v.  Hnmej  7  H.  L.  Cas.  124  ;  28 
L.  J.,  Ch.  396  ;  4  Jur.,  N.  S.  533. 

The  probate  whenever  obtained  has  relation 
to  the  time  of  the  testator's  death.  Rogert  v. 
Jamei,  7  Taunt.  147  ;  2  Marsh.  425. 

Where  administration  with  the  will  annexed 
is  granted  to  a  person  as  the  attorney  of,  and  for 
the  benefit  of,  the  executor,  such  person  repre- 
sents the  testator  during  the  life  of  the  executor, 
or  until  he  takes  oat  probate.  Suwerkrop  v. 
Day,  3  N.  &  P.  670  ;  1  W.,  W.  &  H.  463  ;  8  A.  & 
E.  624. 


Payment  to  Ezeeutor  or  Administrator 


a  Good  Disoharge.] — So  long  as  the  probate  re- 
mains unrepealed,  it  cannot  be  impeached  in 
the  temporal  courts.  Allan  v.  JDundas,  3  T.  R. 
125. 

Ther^ore,  a  payment  of  money  to  an  executor, 
who  has  obtained  probate  of  a  forged  will,  is  a 
discharge  to  the  debtor  of  the  Intestate,  notwith- 
standing the  probr.te  is  afterwards  declarcd  null, 
and  administration  is  granted  to  the  intestate's 
next  of  kin.    lb, 

Semble,  that  payment  of  a  debt  to  an  adminls- 
t  rater,  to  whom  letters  of  administration  have 
been  regularly  granted,  exonerates  the  debtor, 
though  it  should  turn  out  that  there  is  a  will 
existing.  Protser  v.  Wagner,  1  C.  B.,  N.  S.  289  ; 
26  L.  J.,  C.  P.  81.  See  20  &  21  Vict.  c.  77,  ss. 
75,  76,  77. 

Enables  Executor  or  Administrator  to 


8ae.] — ^The  administrator  has  sufficient  property 
in  coal  raised  from  mines  after  he  takes  out  ad- 
ministration, and  in  the  barges  marked  with  the 
name  of  his  intestate,  to  maintain  an  action  of 
trover.  IS'oier  v,  Swansea  Canal  Company,  1 
A.  &  E.  354  ;  3  N.  &  M.  391. 

Executors  and  administrators  cannot  recover 
property  out  of  this  country,  because  the  juris- 
diction of  the  prerogative  courts  does  not  extend 
beyond  their  respective  provinces.  Scott  v.  Hent- 


ley,  1  Kay  &  J.  281 ;  24  L.  J.,  Ch.  244  ;  1  Jur., 
N.  S.  394. 

Title  of  Administrator  relates  back  to 

Death  of  Intestate.] — Lettei's  of  administration 
have  relation  to  the  death  of  the  intestate,  so  as 
to  enable  the  administrator  to  sue  for  goods  of 
the  intestate  which  were  sold  and  delivered  by 
an  agent  after  his  death  and  prior  to  the  grant- 
ing of  administration.  FoHer  v.  Bates,  12  M.  &  W. 
226  ;  1  D.  &L.  400  ;  13  L.  J.,  Ex.  88 ;  7  Jur.  1093. 

An  administrator  may  maintain  trespass  for 
the  seizure  of  goods  of  the  intestate,  between  the 
death  and  the  grant  of  letters  of  administration. 
Thurpe  v.  Stallwood,  6  Scott,  N.  R.  715  ;  5  M.  & 
G.  760  ;  1  D.  &  L.  24  ;  12  L.  J.,  C.  P.  241  ;  7 
Jur.  492. 

The  doctrine  of  relation,  by  which  the  letters 
of  administration  are  held  to  relate  back  to  act» 
done  between  the  death  of  the  intestate  and  the 
taking  out  of  the  letters  of  administration,  exists 
only  in  those  cases  where  the  act  done  is  for  the 
benefit  of  the  estate.  Morgan  v.  Thomas,  8  £x. 
;)02  ;  22  L.  J.,  Ex.  152  ;  17  Jur.  283. 

The  widow  of  an  intestate  remained  in  the 
possession  of  her  husband's  property  for  some 
time  after  his  decease.  The  intestate's  son  did 
not  interfere  in  any  way  with  the  property, 
which  was  seized  under  a  fi.  fa.  issued  against 
the  widow.  They  afterwards  took  out  letters  of 
administration : — Held,  first,  that  there  was  no 
evidence  of  the  administrator's  assent  to  the 
widow's  taking  the  property.    lb. 

Held,  secondly,  that  if  such  an  assent  could  be 
implied,  the  estate  was  not  bound  by  it,  as  the 
act  to  which  the  assent  was  given  did  not  benefit 
the  estate.    Jb, 

Semble,  that  the  rule  of  law,  that  the  title  of 
an  administrator  has  relation  back  to  the  death  of 
the  intestate,  so  as  to  enable  him  to  recover  for 
an  injury  to  personal  chattels  prior  to  the  grant 
of  administration,  applies  also  to  leasehold  pro- 
perty ;  but  in  that  case  he  must  first  enter. 
Bamett  v.  Guildford  {EarV),  11  Ex.  19  ;  24 
L.  J.,  Ex.  281 ;  1  Jur.,  N.  S.  1142. 

Porohaser  not  bonnd  to  pay  Ezeontor 

before  Probate.] — Although  executors  can  make 
an  assignment  and  give  a  receipt  for  purchase- 
money,  which  are  binding,  yet  a  purchaser  is  not 
bouna  to  pay  the  purchase-money  till  probate, 
because  till  the  evidence  of  title  exists,  the  exe- 
cutors cannot  give  a  complete  indemnity.  NeW' 
ton  V.  Metropolitan  Railway  Company,  1  Drew. 
&  Sm.  583  ;  8  Jur.,  N.  S.  738  ;  5  L.  T.  542. 

Proof  of  Probate.] — A  will  of  a  feme  covert, 
authorized  by  a  power  in  her  marriage  settle- 
ment, cannot  be  given  in  evidence  to  shew  a  title 
to  personal  property  till  it  has  been  proved  in 
the  ecclesiastical  court.  StoTW  v.  Forsyth,  2 
Dougl.  737. 

In  an  action,  as  executor,  for  money  had  and 
received,  he  proved  a  notice  to  produce  the  pro- 
bate of  the  will  of  G.,  of  which  the  defendant 
was  executor,  and  under  which  the  plaintiff's 
testatrix  claimed  the  money  which  was  the 
subject  of  the  action,  and  also  put  in  a  judge's 
order  to  admit  an  office  copy  of  the  will.  The 
will  not  being  produced,  the  plaintiff  tendered 
in  evidence  an  official  copy,  purporting  to  be 
signed  by  the  registrar  of  the  ecclesiastical  court, 
and  annexed  to  which  was  a  document,  purport- 
ing to  be  a  copy  of  the  act  of  the  ecclesiastical 
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coart: — ^Held,  that  this  being  a  copy  of  an 
official  act,  was  admiasible  as  secondary  evidence 
against  the  defendant.  Watte  y.  Galej  2  D.  & 
L.  926  ;  14  L.  J.,  Q.  B.  212  ;  9  Jur.  782. 

In  an  action  on  a  promissory  note,  payable 
"  to  the  executors  of  the  late  Mr.  W.  B.,"  the 
proper  proof  that  they  are  the  executors  of  Mr. 
W.  B.  is  the  production  of  the  probate  of  his 
will,  and  the  reading  in  evidence  so  much  of  it 
as  shews  that  he  appointed  them  his  executors  ; 
and  the  giving  in  evidence  the  grant  of  adminis- 
tration (annexed  to  the  probate)  is  not  sufficient 
for  this  purpose.  Hamilton  t.  Atton^  1  C.  &  K. 
679. 

Under  14  &  15  Vict.  c.  99,  s.  14,  an  unstamped 
copy  of  an  act  book  of  the  ecclesiastical  court  is 
sufficient  evidence  of  the  probate  of  a  will  to 
prove  the  executorship  of  the  person  named  in  it. 
Dorrett  v.  Meux,  2  C.  L.  R.  807  ;  16  C.  B.  142  ; 
23L.J.,  C.  P.  221. 

Where  executors  suing  for  a  debt  due  to 
them  as  such  had  put  in  evidence  probate  of  the 
will  of  their  testator,  and  the  same  had  been 
used  without  objection  : — Held,  that  the  defen- 
dant could  not  afterwards,  by  giving  intrinsic 
evidence  of  the  value  of  the  estate,  object  to  the  ad- 
missibility of  the  probate  for  want  of  a  sufficient 
stamp.  Ilobinson  v.  Veimon  {LorcT)^  7  C.  B.,  N. 
S.  235  ;  29  L.  J.,  C.  P.  310. 

Before  20  &  21  Vict.  c.  77,  s.  62,  the  probate 
was  the  only  evidence  of  a  will  of  personalty. 
Ri'x  V.  NetkerteaU  4  T.  R.  268. 

The  title  of  three,  claiming  as  executors,  is 
well  proved  by  the  probate  granted  to  one  only 
of  the  will  appointing  them  all.  Walters  v. 
Pfcih  M.  &  M.  362  ;  S,  P.,  Dar'us  v.  Williams,  1 
Smith,  6  ;  13  East,  232. 

The  production  of  the  ori^nal  will,  with  the 
act  of  the  ecclesiastical  court,  ordering  probate, 
is  sufficient  evidence  of  the  title  of  an  executor, 
without  accounting  for  the  non-production  of 
the  probate.  Doe  d.  Edwards  v.  Gunning,  2 
N.  &  P.  260  J  7  A.  &  E.  240  ;  W.,  W.  &  D.  460. 

The  probate  of  a  will  is  not  admissible  to  prove 
declarations  of  the  testator  as  reputation  on  a 
question  of  pedigree.  Doe  d.  Wild  v.  Ormerod, 
1  M.  &  Rob.  466. 


Of  Foreign  Wills.]— The  copy  of  a  foreign 


will  contained  in  the  ancillary  probate  granted 
in  this  country  to  the  foreign  executors,  is  the 
only  admissible  evidence  of  the  will.  Enhmti  v. 
Wylu,  10  H.  L.  Cas.  1  ;  31  L.  J.,  Ch.  402  ;  8  Jur., 
N.  S.  897  ;  6  L.  T.  263  ;  10  W.  R.  467. 

The  certificate  of  the  Hanoverian  ambassador, 
under  the  seal  of  the  legation,  was  admitted  as 
evidence  of  the  law  of  Hanover  as  to  the  validity 
of  a  testamentary  paper.  Klingemann,  In  goods 
of,  3  S.  &  T.  18 ;  8  L.  T.  172  ;  il  W.  R.  218. 

Proof  of  Letters  of  Administration.]  —  An 
examined  copy  of  the  act  book,  in  the  registry  of 
the  prerogative  court  of  Canterbury,  stating  that 
administration  was  granted  to  the  defendant  of 
her  husband's  goods  at  such  a  time,  is  proof  of 
her  being  such  administratrix,  in  an  action  against 
her  as  such,  without  giving  her  notice  to  produce 
the  letters  of  administration.  Davis  v.  Williams, 
13  East,  232  ;  1  Smith,  5. 

To  prove  a  person  dead,  the  production  of  the 
letters  of  administration  granted  by  the  ordinary, 
is  not  of  itself  sufficient  evidence.  Hwmpson  v. 
DonaZdson,  3  Esp.  63  \  S,P.,  ^foons  v.  Dc  Bernales, 
1  Russ.  301. 


5.  Revocation  and  Altebation  of  Grant. 

Bevocation  of  Grant — ^Practioe  Opposed  to  it.] 

— Where  a  grant  had  been  taken  out  under  the 
misapprehension  that  a  note  or  memorandum 
imder  21  &  22  Vict.  c.  56.  s.  14,  might  be  indorsed 
after  it  had  issued,  the  court  revised  to  revoke 
the  grant.    Faulkner,  In  goods  of,  8  W.  R.  464. 

A  citation  was  personally  served  upon  the  exe- 
cutor and  universal  legatee,  named  in  a  will,  call- 
ing upon  him  to  bring  into  the  r^stry  the  pro- 
bate of  it  which  had  been  granted  to  him,  and  to 
shew  cause  why  the  probate  should  not  be  revoked 
and  declared  null  and  void,  and  the  will  itself  de- 
clared null  and  invalid.  The  probate  was  brought 
into  the  registry,  but  no  appearance  entered  to 
the  citation.  The  court,  although  there  was  no 
evidence  before  it  as  to  the  invalidity  of  the  will, 
revoked  the  probate,  and  ordered  probate  of  an 
earlier  will  to  issue  in  common  form  to  the  exe- 
cutor named  therein.  Crosby  v.  Noton,  36  L.  J., 
P.  56  ;  16  L.  T.  163  ;  16  W.  R.  775. 

Semble,  where  a  general  grant  of  administra- 
tion is  properly  nude,  the  practice  is  against 
revoking  it,  even  with  consent  of  the  grantee, 
unless  me  grantee  has  become  incapable  by  the 
act  of  God.  Grants  to  creditors,  however,  are  an 
exception  to  this  rule.  Morris,  In  goods  of,  2  S. 
&  T.  360  ;  31  L.  J.,  P.  80. 

After  a  decree  had  been  made  on  the  construc- 
tion of  a  will  and  for  the  administration  of  the 
testator's  estate  in  accordance  therewith,  a  letter 
of  later  date  was  found  duly  executed  and  almost 
an  exact  counterpart  of  the  earlier  will.  Ques- 
tions having  arisen  as  to  the  effect  of  the  new 
will  on  certain  legacies,  named  in  both  wills, 
which  by  the  decrce  had"  been  held  to  be  super- 
seded, the  court,  on  the  application  of  the  trustees, 
directed  an  inquiry  as  to  who  were  the  persous 
interested  in  setting  up  the  alleged  new  will,  and 
that  notice  should  be  given  to  such  persons  that, 
unless  they,  within  a  limited  time,  took  steps  to 
recall  the  existing  probate,  and  to  prove  the  new 
will,  the  court  would  proceed  to  administer  the 
estate  on  the  will  as  proved.  Harrison  y.  Ucery, 
34  L.  T.  238. 

The  court  will  not  revoke  a  probate  rightly 
g^nted,  and  not  issued  under  a  mistake.  Jfnir, 
In  goods  of,  1  S.  &  T.  294  ;  28  L.  J.,  P.  49  ;  5  Jur« 
N.  S.  445. 

On  whose  Application.] — An  executor  who  has 
proved  a  will  in  common  form  cannot,  as  such 
executor,  take  proceedings  to  call  in  question  the 
validity  of  that  will.  He  has  no  right,  there- 
fore, to  cite  the  persons  interested  under  it  to 
propound  it  in  solemn  form,  or  shew  cause  why 
the  probate  in  common  form  should  not  be  re- 
voked. CJiamb(Tlain,  In  goods  of,  1  L.  R.,  P. 
316  ;  36  L.  J.,  P.  52 ;  16  L.  T.  97 ;  15  W.  R,  680. 

Of  Elected  Guardian  on  Disoovery  of 


tamentary  Guardian.] — Where  a  testamentary 
guardian  to  minor  children  had  been  appointed, 
and  administration  had,  per  incuriam,  been 
granted  to  a  guardian  elected  by  the  minors  for 
their  use  and  benefit,  the  court  revoked  the  grant 
and  granted  administration  to  the  testamentary 
guardian.    Morris,  In  goods  of,  supra. 

Of  lost  Letters  of  Admi2iistratio]i.l — 


Upon  the  revocation  of  letters  of  administration, 
which  have  been  lost,  an  undertaking  will  lie 
required  from  the  person  to  whom  they  were 
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granted,  that,  if  found,  he  will  bring  them  into 
the  registry,  and  that  they  will  not  be  acted  upon. 
Carr,  Ingoodt  of,  1  S.  &  T.  111. 

When  Chrant  made  in  Error.] — ^An  intes- 
tate married  his  deceased  wife's  sister.  On  his 
death  she  obtained  letters  of  administration  to 
his  personal  estate  and  effects,  and  died  leaving 
part  of  the  estate  nnadministered.  The  court 
revoked  the  grant  so  made  in  error,  and  de- 
creed administration  to  the  natural  and  lawful 
daughters  and  next  of  kin  of  the  deceased. 
WelU,  In  goods  of,  17  L.  T.  123. 

A  next  of  kin  took  out  administration  of  the 
effects  of  a  deceased  person  and  swore  that  she 
died  intestate.  Four  years  afterwards  the  ad- 
ministration was  called  in,  and  evidence  was  pro- 
daced  to  shew  that  a  will  of  the  deceased,  daly 
ezecated,  was  in  existence  at  the  time  of  her 
death,  and  that  it  had  passed  into  the  hands  of 
the  next  of  kin.  It  was  not  forthcoming.  The 
court  revoked  the  administration,  and  granted 
probate  of  a  draft  of  the  will  limited  until  the 
original  was  produced.  Podmore  v.  Whatton^  3 
S.  &  T.  449 ;  33  L.  J.,  P.  143  ;  10  Jur.,  N.  S.  756  ; 
10  L.  T.  754. 

A.,  the  surviving  trustee  of  a  term  of  500  years, 
died,  having  appointed  B.  and  others  his  executors, 
of  whom  B.  proved  his  will,  and  survived  his  co- 
executors.  B.  appointed  C.  his  executor,  and  C. 
proved  B.'s  will.  D.,  for  the  purpose  of  bringing 
an  ejectment,  applied  to  the  Court  of  Probate  for 
letters  of  administration  de  bonis  non,  to  A., 
limited  to  the  term  of  500  years,  which  were 
granted  to  him  ;  and  D.  brought  the  ejectment 
for  the  term,  as  the  personal  representative  of  A. : 
— Held,  that  the  letters  of  administration  granted 
to  D.  were  void,  and  that  he  should  have  been 
nonsuited.  JPBougall  v,  (/ShavglineMy,  2 
Ir.  R.,  0.  L.  157. 


Procednre  after  Bevoeation.] — An  order 


was  made  for  the  revocation  of  a  grant  with  the 
^vill  annexed.      The  letters  of   administration 
were  in  the  hands  of  the  proctors,  who  had 
obtained  them,  and  who  claimed  a  lien  upon  them 
for  costs.    The  court  declined  to  order  the  proc- 
tors to  deliver  up  the  letters  for  the  purpose  of 
cancellation,  but  directed  that  a  copy  of  its  order, 
revoking  the  grant  and  requiring  the  executor  to 
bring  the  letters  into  the  registry  if  they  ever 
came  into  his  possession,  should  be  served  upon 
them.     Barnes  v.  Durham,  1  L.  R.,  P.  728  ;  38 
L..  J.,  P.  46. 


8nitf  for.] — ^In  a  suit  for  revocation  of 


probata  the  defendant  propounding  the  will 
should  deliver  issue,  and  move  for  directions  as 
to  the  mode  of  trial.  Brandreth  v.  Brandrath, 
2  S.  &  T.  446  ;  31  L.  J.,  P.  153  ;  6  L.  T.  335  ;  10 
W.  R.  672. 

The  court  will  not  direct  an  issue  to  the 
assizes  except  upon  application  supported  by 
affidavit.     lb. 

Where  executors  of  a  later  will  having  called 
in  the  probate  of  a  will  of  prior  date,  propound 
in  a  declaration  the  later  will,  it  is  not  com- 
petent to  them  to  allege  in  their  declaration  that 
the  probate  of  the  earlier  will  was  surreptitiously 
obtained,  or  that  the  earlier  will  ought  to  he 
[>ronoanced  null  and  invalid.  RofhotUam  v. 
ntfsbotJtam,  2  S.  &  T.  121  j  30  L.  J.,  P.  38 ;  3  L.  T. 
►57  ;  9  W.  R.  148. 
In  a  suit  for  revocation  of  probate,  the  party 


propounding  the  will  must  begin,  though  the 
plaintiff  has  declared,  alleging  an  intestacy. 
Cross  V.  Cross,  3  S.  &  T.  292  ;  33  L.  J.,  P.  49  ;  10 
Jur.,  N.  S.  183  ;  10  L.  T.  70  ;  12  W.  R.  694. 

It  being  doubtful  whether  an  unsuccessful 
plaintiff  in  a  suit  for  revocation  of  probate  would 
be  able  to  pay  the  costs  of  an  intervener  who  had 
propounded  the  will,  the  court  oi-dered  that  the 
Intervener's  costs  should  be  paid  out  of  the 
estate.    Ih, 

A  next  of  kin  who  unsuccessfully  applied  for 
revocation  of  the  probate  of  a  will,  was  con- 
demned in  costs,  although  there  was  strong 
evidence  of  the  incapacity  of  the  testator,  on  the 
ground  that  he  had  allowed  an  unreasonable 
time  to  elapse  between  the  death  of  the  testator 
and  the  institution  of  the  suit,  and  had  charged 
the  widow  of  the  testator  and  the  drawer  of  the 
will  with  conspiring  to  obtain  the  wUl  when  the 
testator  was  incompetent.  Clayton  v.  Davis,  33 
L.  J,,  P.  28. 

What  Interest  Kecessary  to  entitle  Person  to 
Intervene  in  Suit] — To  entitle  a  person  to 
intervene  in  a  suit  for  revocation  of  letters  of 
administration  it  is  not  necessary  that  he  should 
have  had  an  interest  at  the  time  of  the  death  of 
the  deceased  ;  an  interest  acquired  subsequently 
by  purchase  of  part  of  the  estates  from  the 
administrator  is  sufficient.  Lindsay  v.  Lindsay, 
2  L.  R.,  P.  459  ;  42  L.  J.,  P.  32  ;  27  L.  T.  592  ; 
21  W,  R.  272. 

Pleas  Allowed.] — ^A  person  who  has  no  interest 
in  the  assets,  except  under  a  later  will,  cannot 
be  allowed  to  plead  any  plea  to  an  earlier  will, 
except  its  revocation  by  the  will  on  which  his 
interest  depends.  Philpott  v.  C  CdlUighan,  6 
Ir.  R.,  Eq.  327. 

Withdrawal  of  Caveat,  Effect  of.]— An  exe- 
cutor entered  a  caveat  to  a  will  of  a  later  date, 
but  withdrew  the  caveat  before  it  was  warned 
and  allowed  letters  of  administration,  with  the 
earlier  will  annexed,  to  be  granted  to  one  of  the 
residuary  legatees  named  therein: — Held,  that 
he  was  not  estopped  by  the  withdrawal  of  the 
caveat  under  the  circumstances  from  calling  in 
the  letters  of  administration  (with  the  earlier 
will  annexed)  and  propounding  the  alleged  later 
will.  Goddard  v.  &niith,  3  L.  R.,  P.  7  ;  42  L.  J., 
P.  14  ;  28  L.  T.  141 ;  21  W.  R.  247. 

Iisne  Devisavit  vol  non — Costs.] — When  the 
heir-at-law  filed  a  bill  against  the  devisee  and 
executor  impeaching  the  validity  of  the  will, 
and  an  issue  was  directed  which  resulted  in  the 
validity  of  the  will  being  established : — Held, 
that  the  bill  must  be  dismissed  without  costs  as 
regarded  the  devisee,  and  that  the  heir-at-law 
must  pay  the  costs  of  the  executor.  Banks  v. 
Goodfdlow,  11  L.  R.,  Eq.  472  ;  40  L.  J.,  Ch.  511. 

Amendment  of  Probate— Words  of  Will  mast 
be  regarded.] — There  is  no  difference  between 
the  words  which  a  testator  himself  uses  in  draw- 
ing up  his  will,  and  the  words  which  are  bonil 
fide  used  by  one  whom  he  trusts  to  draw  it  up  for 
him.  The  court  in  either  case  must  take  the 
words  as  it  finds  them,  and  therefore  held  that 
the  plaintiff,  the  natural  daughter,  was  not  en- 
titled to  have  probate  amended  by  omitting  the 
words  "  from  and  after  the  decease  of  my  said 
wife  without  leaving  issue  of  our  said  marriage," 
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on  ibe  groond  that  the  draughtsman  introduced 
them  without  reason  or  special  directions,  and 
that  the  effect  of  the  same  had  not  been  intelli- 
gently appreciated  by  the  testator.  Rhodes  v. 
modes,  7  App.  Cas.  192  ;  51  L.  J.,  P.  C.  53  ;  46 
L.  T.  463  ;  30  W.  R.  709— P.  C. 

At  to  Date  on  which  Will  was  Execnted.] 


— The  court  may  order  a  memorandum  to  be 
indorsed  on  a  probate  after  it  has  issued,  as  to 
the  true  date  on  which  a  will  was  executed,  if 
satisfied  that  the  date  given  in  the  probate  is 
erroneous.  Allchhij  In  goods  of,  1  L.  R.,  P.  664 ; 
38  L.  J.,  P.  84  ;  20  L.  T.  757. 

DoBcription   of  Testator.] — The   court 


allowed  a  probate  to  be  amended  after  it  had 
issued  by  the  addition  of  a  fuller  description  of 
the  testator  than  therein  contained  in  tne  first 
instance.  Towgood,  In  goods  of,  2  L.  R.  P.  408  ; 
41  L.  J.,  P.  84  ;  26  L.  T.  984  ;  20  W.  R.  802. 

6.  Pbagtice  selatino  to. 
a.  Oitation. 

Parties  Cited — Heir-at-Law  and  Devisee.  ]— 

The  court  will  not  authorize  the  citation  of  the 
heir-at-law,  under  20  &  21  Vict.  c.  77,  s.  61, 
until  a  plea  has  been  filed  in  the  suit,  or  until 
the  next  of  kin  has  been  already  cited  to  see 
proceedings.  Moore  v.  Holgate,  1  L.  R.,  P.  101  ; 
36  L.  J.,  P.  46  ;  14  L.  T.  24 ;  14  W.  R.  516. 

Where  an  executor  propounds  the  latter  of  two 
wills,  the  court  will  direct  a  citation  to  issue 
against  the  deyisees  under  the  earlier  will,  and 
against  the  heir-at-law,  though  already  before 
the  court,  as  defendant  in  the  suit.  Lister  v. 
Smith,  3  S.  &  T.  53 ;  32  L.  J.,  P.  13 ;  7  L.  T.  219 ; 
10  W.  R.  429. 

When  a  party  to  a  suit  is  before  the  court  as 
next  of  kin  or  legatee,  being  also  heir-at-law  or 
deyisee  under  the  same  wiU,  it  is  necessaiy  to 
cite  him  to  see  proceedings  under  20  &  21  Vict, 
c.  97,  s.  61,  as  heir-at-law  or  devisee.  EmherUy 
V.  Trevanion,  4  S.  &  T.  197  ;  22  L.  J.,  P.  142. 

Before  a  receiver  of  real  estate  will  be  ap- 
pointed by  the  court,  it  is  necessary  that  it 
should  appear  on  affidavit  that  the  heir-at-law 
or  devisee,  or  other  person  having  or  pretending 
interest  in  the  real  estate,  has  been  cited.  Pur- 
dey  v.  Field,  33  L.  J.,  P.  73  ;  12  W.  R.  1088. 

When  a  suit  has  been  commenced  with  a 
caveat,  and  the  defendant  has  filed  no  plea  to 
the  declaration  propounding  the  will,  a  citation 
may  issue  against  the  heir-at-law.  Dowrile  v. 
Domvile,  4  S.  &  T.  17  ;  34  L.  J.,  P.  79  ;  12  L.  T. 
54  ;   S,P.,  Coplestone  v.  Nicholes,  33  L.  J.,  P.  57. 

When  contention  arises  about  a  testamentary 
paper  of  a  deceased,  and  his  heir-at-law  is  either 
not  within  the  jurisdiction  of  the  court,  or  has 
no  known  place  of  abode,  the  court  may  still 
order  him  to  be  cited,  but  will  not  decide  that 
any  particular  form  of  service  of  the  citation 
shall  bind  him.  Martin  v.  Harding,  11  Jur., 
N.  S.  118. 

The  executors  under  a  will  cited  the  executoi*s 
named  in  a  codicil  to  it,  as  also  the  other  parties 
interested,  to  propound  such  codicil.  An  ap- 
pearance had  been  entered  for  the  executors 
named  in  the  codicil,  but  no  declaration  had 
been  filed.  The  bequests  in  the  codicil  affected 
the  real  estate.  The  court  ordered  the  heir-at- 
law  to  be  cited.  Comer  v.  Pamell,  36  L.  J.,  P. 
81 ;  16  L.  T.  299. 


When  in  a  suit  commenced  by  caveat,  the 
party  propounding  a  will  wishes  to  cite  the 
heir-at-law  before  pleas  have  been  filed  con- 
testing the  validity  of  the  will,  he  must  make  an 
affidavit  that  he  intends  to  proceed  and  prove 
the  will  in  solemn  form.  Peacock  v.  Lmce.  I 
L.  R.,  P.  311 ;  36  L.  J.,  P.  46 ;  15  L.  T.  634 ;  16 
W.  R.  717. 

An  heir-at-law  who  has  not  been  cited,  cannot, 
by  entering  a  caveat,  prevent  the  executors  of  a 
will  affecting  realty  from  obtaining  probate  in 
common  form.  If  the  heir-at-law  has  entered 
a  caveat  under  those  circumstances,  it  is  not 
necessary  for  the  executors  to  declare.  Yfni9g  r. 
J^rrie,  4  S.  &  T.  210. 

The  provisions  of  20  &  21  Vict,  c  77,  ss.  61 
and  62,  which  authorize  the  citing  of  the  heir- 
at-law  or  persons  interested  in  the  real  estate, 
when  contentious  proceedings  arise  as  to  tte 
validity  of  a  will,  and  by  which  the  probate  of 
a  will  granted  after  such  litigation  is  to  enure  to 
the  benefit  of  all  persons  interested  in.  the  real 
estate  affected  by  the  will,  are  not  applicable  to 
wills  executed  before  the  Wills  Act,  or  to  wills 
which  in  whole  or  in  part  have  been  execnted 
not  in  accordance  with  the  requirements  of  the 
Wills  Act.  Campbell  v.  Lucy,  2  L.  R.,  P.  209 ; 
40  L.  J.,  P.  22  ;  24  L.  T.  231  ;  19  W.  R.  568. 

The  practice  as  to  citations  to  see  proceedings 
heretofore  in  use  in  the  Probate  Court  has  not 
been  altered  by  the  Judicature  Acts,  and  the 
rules  therein  contained  ;  and  therefore,  in  order 
that  a  decree  in  a  testamentary  suit  may  bind 
the  heir-at-law  or  devisees  of  real  estate,  a  cita- 
tion should  be  taken  out  against  them  under  iO 
&  21  Vict.  c.  77,8.  61,  notwithstanding  the  direc- 
tions of  r.  13  of  Ord,  XVI.  Kennaway  v.  JKm- 
naway,  1  P.  D.  148  ;  45  L,  J.,  P.  86 ;  34  L,  T. 
854  ;  24  W.  R.  586. 


Form  of  Affldayit] — ^An  affidavit,  upon 


which  an  application  to  cite  the  persons  in* 
terested  in  the  real  estate  affected  by  a  will 
in  dispute  is  based,  must  state  not  only  that 
it  disposes  of  real  estate,  but  that  it  was  execnted 
accoiding  to  the  law  of  England,  and  at  a  date 
since  the  Wills  Act  came  into  operation.  Osns^ 
hell  V.  Lucy,  supra. 


Assignee  of  Heir-at-Law.]— In  an  actka 


as  to  the  validity  of  a  will  the  court  will  iK)t 
order  the  assignee  of  the  heir-at-law  of  the 
testatrix  to  be  cited  as  a  person  having  or  pre- 
tending interest  in  the  real  estate  affected  by 
the  will.  Jones  v.  Jones,  7  P.  D.  66 ;  61 
L.  J.,  P.  93  ;  46  L.  T.  919  ;  30  W.  R.  691 ;  4< 
J.  P.  472. 


Exeentors.] — When  an   executor  had 


proved  a  will  (power  being  reserved  to  his  oo- 
executors  to  come  in  and  prove  it),  upon  h» 
refusal  to  produce  the  probate  and  an  accoimt 
of  the  estate  in  respect  of  which  it  had  been 
granted,  so  as  to  enable  a  co-executor  to  prove 
the  will  without  payment  of  probate  duty,  the 
court  directed  a  citation  to  issue  against  him. 
Turrell,  In  goods  of,  2  S.  &  T.  466  ;  31  L.  J.,  P. 
170  ;  6  L.  T.  162  ;  10  W.  R.  430. 

An  executor  by  non-appearance  to  a  citati^A 
calling  upon  him  to  take  probate  of  a  copy  of  a 
missing  will,  is  barred  from  afterwards  obtaining 
probate  of  the  original  will  when  found.  IMri* 
V.  Dans,  4  S.  &  T,  208  ;  31  L.  J.,  P.  216. 

The  court  allowed  a  citation  to  execatoxs  to 
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bring  in  the  probate  to  issue  on  an  affidavit  of 
the  agent  of  the  party  citant  (the  next  of  kin), 
who  was  in  Australia  ;  the  property  being  dis- 
tributed by  the  Court  of  Chancery  in  due  course 
of  administration,  which  could  not  be  stayed 
until  proceedings  were  instituted  for  revo- 
cation of  the  probate,  and  the  agent  of  the 
party  Mtant  being  in  a  position  to  make  the 
necessary  averments  to  lead  the  citation.  Ifut^ 
ley  J  In  goods  of,  1  L.  R.,  P.  696  ;  38  L.  J.,  P.  27. 


Hext  of  Kin.]-— The  court  allowed  a 

citation  to  issue  against  the  next  of  kin,  calling 
upon  him  to  take  administration  of  the  goods 
of  a  deceased,  or  shew  cause  why  it  should  not 
be  granted  to  the  applicant  as  a  creditor,  al- 
though by  the  operation  of  the  Statute  of  Limi- 
tations the  applicant  was  debarred  from  re- 
covering his  debt  against  the  estate  of  the 
deceased.  Coombs ,  In  goods  of,  1  L.  R.,  P.  193  ; 
35  L.  J.,  P.  78. 

A  person  died  on  27th  March,  1862,  leaving  a 
will  dated  17th  April,  1860,  whereof  he  ap- 
pointed two  executors  ;  there  was  also  a  paper 
purporting  to  be  a  codicil  dated  26th  March, 
1862.  The  executors  believing  this  not  to  be 
a  true  codicil,  asked  for  a  citation  on  the  lega- 
tees interested  under  it  calling  on  them  to  pro- 
pound and  prove  it  if  they  thought  fit.  The 
court  refused  to  issue  the  citation,  but  suggested 
that  the  executors  might  proceed  to  prove  the 
will  in  solemn  form,  and  cite  the  next  of  kin 
and  the  legatees  under  the  codicil  to  see  the 
will  proved.  Benhow,  In  goods  (/,  2  S.  &  T. 
488 ;  31  L.  J.,  P.  171 ;  6  L.  T.  659. 

The  executor  named  in  the  will  having  deter- 
mined to  propound  it,  cited  certain  persons  who 
were  the  next  of  kin  to  see  proceed  mgs.  They 
appeared,  and  there  being  reason  to  believe  that 
there  were  other  next  of  kin,  the  court  made  an 
order  upon  them,  under  20  &  21  Vict.  c.  77,  s.  24, 
to  attend  before  the  registrar  to  be  examined  as 
to  the  state  of  the  familv.  Sheph-eard  v.  Beet- 
Iiam,  2  L.  R.,  P.  384  ;  41  L.  J.,  P.  44. 

A  father  left  two  children  in  their  minorities, 
his  only  next  of  kin.  The  minors'  next  of  kin 
were  four  in  number,  and  three  of  them  re- 
nounced their  rights  to  the  guardianship  and 
administration.  The  fourth  went  to  Nevada  in 
1869,  and  nothing  was  now  known  of  him.  The 
court  permitted  the  minors  to  elect  a  stranger  in 
blood  as  their  guardian,  without  requiring  the 
citation  or  renunciation  of  the  absent  next-of- 
kin.  Langham,  In  goods  of  25  L.  T.  951 ;  20 
W.  R.  319. 

A  brother  bequeathed  his  real  and  personal 
estate  in  two  equal  moieties  to  the  children  of 
his  deceased  sisters.    The  executor  renounced 
and   the  children  were  resident  abroad.    The 
sole  surviving  next  of  kin  was  another  sister,  to 
whom   the  testator  had  left  a  legacy  of  "  one 
shilling,"  and  who  was  leading  a  dissolute  life. 
Under   these  circumstances,  the  court  made  a 
gTsmt  of  administration  'with  the  will  annexed 
to  a  relative  not  interested,  for  the  use  and  bene- 
fit of  the  minors  until  they  should  appear  and 
take  the  grant.    TJiomas,  In  goods  of  28  L.  T. 
677. 


(^neen's  Prootor.] — When  the  will  of  a 


bastard  affecting  real  estate  is  propounded,  if 
each  real  estate  would  devolve  on  the  crown  in 
case  of  an  intestacy,  the  Queen's  proctor  may 
be    cited  to  intervene  in  respect  of    the  real 


estate.     Wymun  v.  Ashtoell,  4  S.  &  T.  196  ;  29 
L.  J.,  P.  94. 

Person   Interested.]  —  A   citation  was 


ordered  to  issue  against  the  only  person  inter- 
ested in  the  estate  of  a  deceased  person,  calling 
upon  him  to  take  administration,  on  the  applica- 
tion of  a  party  who  was  interested  in  the  due 
prosecution  of  a  suit  in  Chancery,  for  which 
purpose  a  representative  of  the  estate  was  re- 
quired. WilliamSy  In  goods  of  2  L.  R.,  P.  81  ; 
39  L.  J.,  P.  48  ;  22  L.  T.  630 ;  18  W.  R.  844. 

Before  a  person  is  permitted  to  contest  a  will 
he  may  be  called  on  by  the  propounder  to  shew 
his  interest ;  but  when  two  contest  a  will,  neither 
can  call  upon  the  other  first  to  shew  his  interest. 
Hingeston  v.  Thicker ^  31  L.  J.,  P.  91. 

QontM,']— See  post,  col.  1034. 

On  Married  Women.] — Service  of  a  cita- 


tion on  a  married  woman  is  effected  by  serving 
her  in  the  presence  of  her  husband.  Hallett  v. 
Cox,  28  L.  J.,  P.  56  n. ;  8,  P.,  HerheH  v.  Shielly 
3  S.  &  T.  479  ;  33  L.  J.,  P.  142. 

When  a  citation  has  not  been  duly  served  on 
a  married  woman,  the  court  will  act  upon  a  re- 
nunciation subsequently  executed  by  herself  and 
husband.  Herbert  v.  Shiell,  3  S.  &  T.  479 ;  33 
L.  J.,  P.  142. 

In  Case  of  Huibaiid  and  Wife.]-— When 


a  wife  and  husband  resident  abroad  have  been 
served  with  a  citation  by  advertisement,  there 
should  be  an  affidavit  that  neither  of  them  has 
any  agent  in  this  country.  Ikans  v.  Burrell,  4 
S.  &  T.  185. 

A  wife  died  at  Rome  in  1854,  in  the  lifetime 
of  her  husband.  By  an  indenture  of  post-nuptial 
settlement  it  was  provided  that  property  which 
was  then  settled  upon  certain  trusts,  and  any 
other  property  to  which  she  might  thereafter  be- 
come entitled,  should,  in  the  event  of  her  pre- 
deceasing her  husband,  and  other  events  which 
happened,  be  distributable  amongst  her  next  of 
kin  as  if  she  had  died  unmarried  and  intestate. 
Her  husband,  an  Italian,  died  at  Rome  in  1871, 
having  executed  a  will,  in  which  he  appointed 
executors,  but  the  will  was  not  proved  in  this 
country.  The  wife  was  entitled  to  one-third 
share  of  her  father's  residuary  personal  estate 
which  became  distributable  in  November,  1874, 
and  by  an  order  of  the  Court  of  Chancery  the 
share  was  carried  over  to  her  account.  The 
court  under  these  circumstances  granted  ad- 
ministration limited  to  the  fund  in  chancery,  to 
one  of  the  next  of  kin,  without  requiring  the 
representative  of  the  husband  to  be  cited.  Goro- 
folini,  In  goods  of  44  L.  J.,  P.  36  ;  33  L.  T.  72  ; 
23  W.  R.  456. 

A  husband  and  wife  separated  by  agreement. 
The  husband  covenanted  not  to  claim  adminis- 
tration of  his  wife's  estate  if  she  should  die 
during  his  life.  She  died  during  his  life.  The 
husband  refused  to  renounce  :  the  court  refused 
to  make  a  grant  to  the  guardian  of  her  children 
until  he  had  been  cited.  Pigott,  In  goods  of  42 
L.  J.,  P.  77  ;  29  L.  T.  45  ;  21  W.  R.  823. 

On  Minon.] — The  service  of  a  citation 


on  a  minor  is  effected  by  serving  it  on  him  in 
the  presence  of  his  natural  or  legal  guardian,  or 
of  some  pei-son  upon  whom  the  care  and  cus- 
tody of  the  minor  have  for  the  time  being  de- 
volved.    Brovm  v.  Wildman,  28  L.  J.,  P.  54. 
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When  a  minor,  of  the  age  of  seventeen,  was 
living  in  service  at  a  distance  from  her  mother, 
her  natural  guardian,  the  court  dispensed  with 
the  rule,  wMch  requires  service  of  a  citation 
upon  a  minor  to  be  effected  upon  her  in  the  pre- 
sence of  her  natural  or  legal  guardian,  or  of  some 
person  upon  whom  her  custody  for  the  time 
beiug  properly  devolved.  Lainson  v.  Aaylor,  2 
S.  &  T.  7. 

An  affidavit  that  a  mmor  was  served  with  a 
citation  in  the  presence  of  his  guardian,  should 
go  on  to  shew  how  he  became  his  guardian. 
Jvhmon  v.  Weldy,  2  S.  &  T.  313  ;  30  L.  J.,  P. 
170;  5L.  T.  118. 

Where  a  citation  was  served  upon  two  minors 
at  the  house  where  they  resided,  but  their  custo- 
dian declined  to  be  present  at  the  service,  and  an 
attempt  was  also  made  to  serve  the  citation  on 
the  next  of  kin  of  the  minor,  but  failed  by 
reason  of  the  process-server  not  being  permitted 
to  see  the  next  of  kin,  the  court  held  the  service 
on  the  minors  to  be  sufficient.  Lean  v.  Vbier,  3 
S.  &  T.  469  ;  33  L.  J.,  P.  88. 


On  Lnnaties.] — ^^Vhen  a  person,  whom  it 


is  necessary  to  cite  as  interested  in  the  estate  of 
a  deceased,  is  a  lunatic,  and  a  committee  of  his 
estate  has  been  appointed,  service  of  a  citation 
upon  such  committee  is  sufficient.  It  is  not 
necessary  that  the  lunatic  should  be  personally 
served  in  the  presence  of  some  medical  man. 
Surtees,  In  goods  of,  28  L.  J.,  P.  89. 


On  Oi&cial  Liquidators  of  Companies.]- 


The  plaintiffs  propounded  the  will  and  codicil  of 
A.  W.,  under  the  latter  of  which  her  husband, 
who  had  survived  her  but  a  short  time,  took  an 
interest.  The  court  allowed  a  citation  to  issue 
to  the  official  liquidators  of  the  East  of  England 
Bank,  creditors  of  the  husband,  to  see  the  codicil 
proved.  Wilson^  In  re,  3  S.  &  T.  572 ;  10  Jur., 
N.  S.  1242;  11  L.  T.  427. 

Serviee  in  General.] — The  court  has  no  power 
to  dispense  with  the  service  of  citations.  Pottn 
v.  Pt;««,  30  L.  J.,  P.  112. 

Leave  to  proceed  to  prove  a  will  in  solemn 
form  will  not  be  granted  unless  citations  have 
been  personally  served  on  the  persons  entitled 
to  see  proceedings,  or  if  personal  service  is  im- 
practicable, have  been  duly  advertised.    lb. 

When  a  citation  has  been  served,  a  certificate 
of  service  should  be  indorsed  on  the  citation. 
Ooodburn  v.  Bainhridge,  2  S.  &  T.  4  ;  29  L.  J., 
P.  163  ;  2  L.  T.  439  ;  8  W.  R.  504. 

An  affidavit  of  the  service  of  a  citation  should 
identify  the  citation  served  ;  the  citation  should 
be  made  an  exhibit  to  the  affidavit.  Harenc  v. 
Datvson,  3  S.  &  T.  50  ;  32  L.  J.,  P.  94. 

The  service  of  a  citation  by  a  party  to  a 
suit  is  insufficient.  Glgde  v.  I)ame,  33  L.  J., 
P.  184. 


By  AdvertiBement.]— When  a  party 


IS 

<jited  by  advertisement,  and" has  no  agent  in  this 
country,  there  should  be  an  affidavit  that  he  has 
no  attorney,  agent  or  correspondent  in  this 
country.  K&7iworthy  v.  Kcnworthy,  3  S.  &  T. 
«4  ;  32  L.  J.,  P.  107;  8  L.  T.  470;  11  W.  R. 
350. 

Amendment  of  Citation.]— A  plaintiff,  in  a 
citation  to  bring  in  probate,  described  himself  as 
one  of  the  lawful  cousins  and  next  of  kin  of  the 


deceased,  and  upon  an  order  obtained  by  the 
defendant  that  he  should  propound  his  interest, 
filed  an  act  on  petition,  in  which  he  alibied  that 
he  was  one  ^of  the  executors  and  i«8idiiaiy 
legatees  of  A.,  deceased,  who  was  the  lawful 
cousin  german  of  the  deceased,  and  one  of  his 
next  of  kin,  and  living  at  his  death.  The  court 
gave  the  plaintiff  leave  to  amend  the  dtation 
by  inserting  in  it  his  correct  description,  upon 
payment  of  the  defendant's  costs  up  to  the  time 
of  the  amendment,  exclusively  of  the  ooets  of 
entering  an  appearance.  Ridgway  y.  Abingdon, 
3  8.  &  T.  3  ;  32  L.  J.,  P.  4  ;  7  L.  T.  756  ;  11  W. 
R.  1-0. 


Betnm  into  Registry.] — When  the  estate  of 
a  deceased,  who  died  without  any  known  rela- 
tion, was  barely  sufficient  to  pay  his  liabilities, 
and  a  citation  had  been  issued  and  served  on 
behalf  of  a  creditor  upon  the  Queen's  proctor 
and  by  advertisement,  but  had  been  lost  or 
destroyed  by  his  solicitor's  clerk,  who  had  ab- 
sconded for  embezzlement,  the  court  dispensed 
with  the  rule  requiring  the  citation  to  be  le- 
tumed  into  the  registry,  and  made  the  grant 
of  administration  to  the  creditor.  Hobituon,  In 
goods  of,  4  S.  &  T.  43. 


b.  Appearance. 

Serviee  of  Writ  of  Smnmons  to  Appoar.]— 

When  a  writ  of  summons  cannot  be  pei«>nally 
served  upon  one  of  several  defendants  by  reason 
of  his  address  being  unknown  and  not  ascertain- 
able, the  court  will  not  dispense  altogether  with 
tlie  service,  but  will  direct  service  of  the  writ  to 
be  effected  by  advertisement.  Wh  itley  t.  Honey- 
well,  35  L.  T.  517. 

If  a  defendant  is  a  foreigner  resident  ont  of 
the  jurisdiction,  he  must  be  served  with  notice 
of  the  writ  of  summons  in  the  action.  Bedding- 
ton  V.  Bcddington,  1  P.  D.  426  ;  45  L.  J.,  P.  44  : 
34  L.  T.  366  ;  24  W.  R.  346. 

Other  Matters  as  to.]— An  affidavit  of  search 
and  of  non-appearance  should  state  the  daj  on 
which  the  search  was  made.  Harenc  v.  Dawson, 
3  S.  &  T.  50  ;  32  L.  J.,  P.  94. 

Where  two  persons  have  been  cited,  and  neither 
has  appeared,  it  should  state  that  no  appearance 
has  been  entered  by  or  on  behalf  of  either  of 
them.    lb. 

A  caveat  entered  by  a  next  of  kin  having 
been  warned  by  the  executors,  the  next  of  kin 
applied  to  have  the  time  for  entering  an  appear- 
ance extended  in  order  that  a  communication 
might  be  made  with  another  next  of  kin  who 
was  in  Australia,  the  caveat  purporting  to  bare 
been  entered  also  on  his  behalf.  The  court  ks 
jected  the  motion.  Corcoran,  In  goodm  of.  11 
W.  R.  241. 

A  party  cited  to  see  proceedings  who  has  ap- 
peared, and  opposes  a  testamentary  paper,  is  n<^ 
allowed  to  adopt  the  pleas  of  the  defendant, 
but  should  file  pleas  on  his  own  behalf,  ./meff 
v.  WUliums,  4  S.  &  T.  19. 

c.  StayinflT  Proceedings  in  Suits. 

Oronnds  for.] — It  is  no  ground  for  a  stay  <^ 
proceedings  in  a  suit  commenced  by  the  next  of 
kin,  that  the  alleged  executor  of  a  will  has  -R}^^ 
a  petition  in  a  commissary  court  in  Sootlaod, 
to  obtain  confirmation  of  the  same  ii    ' 
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Hawarden  v.  Dunlop^  2  S.  dt  T.  150 ;  4  L.  T. 
339. 

The  court  relosed  to  order  that  proceedings 
instituted  to  proYe  a  will  in  solemn  form  should 
be  stayed  because  the  heir-at-law  had  commenced 
actions  of  ejectment  in  reference  to  the  real 
estate  bequeathed  by  the  will.  Davies  v.  Deve- 
reux,  36  L.  J.,  P.  77. 

A  native  of  France  died  after  many  years' 
residence  in  London,  leaving  a  will,  executed 
according  to  the  English  law,  in  which  he  ap- 
pointed B.  sole  executrix.  B.  propounded  the 
will  in  a  declaration.  C,  the  brother,  who,  with 
other  next  of  kin,  had  entered  a  caveat,  filed 
pleas  and  treated  the  will  as  that  of  a  domiciled 
Englishman.  Some  months  afterwards,  the 
cause  having  in  the  meantime  been  ordered 
to  be  tried  by  a  special  jury,  C.  and  the  other 
next  of  kin  commenced  proceedings  in  France 
to  set  aside  the  will  on  the  ground  that  the 
testator  was  a  domiciled  Frenchman,  and  that 
the  will  was  not  executed  according  to  the  law 
of  France:  the  court  refused  to  stay  the  pro- 
ceedings pending  the  proceedings  before  the 
French  tribunal,  or  to  allow  the  pleadings  to  be 
amended  so  as  to  raise  the  question  of  domicil ; 
the  facts  as  to  the  domicil  having  been  within 
the  knowledge  of  C.  from  the  first,  and  the  case 
standing  for  trial.  Duprez  v.  Veret^  1  L.  K.,  P. 
583  ;  38  L.  J.,  P.  5  ;  17  W.  R.  167. 

When  an  action  is  brought  against  executors, 
who  are  restrained  by  an  injunction,  from  dis- 
posing of  their  testator's  effects,  and  they  resist 
the  claim,  the  court  will  not  stay  proceedings, 
although,  if  a  judgment  had  been  signed,  it 
might  stay  execution.  Davis  v.  Salter^  1  D.  P. 
C.  561 ;  2  C.  &  M.  466. 

The  court  refused  to  stay  the  proceedings  in 
an  action  by  an  administrator,  upon  a  suggestion 
that  there  was  a  will  in  India,  which  the  intes- 
tate's widow,  who  was  thereby  appointed  execu- 
trix, had  intimated  her  intention  to  bring  to  this 
country  to  prove.  Prosser  v.  Warner,  1  0.  B., 
N.  S.  289  ;  26  L.  J.,  C.  P.  81. 

d.  Abatement  by  Death. 

When  a  plaintiff  died  after  the  hearing  and 
before  judgment,  the  court  would  not,  on  the  ap- 
plication of  his  personal  representative,  give 
judgment,  unless  such  personal  representative 
had  been  made  a  party  to  the  record.  Staines  v. 
JoTws,  31  L.  J.,  P.  10. 

^  By  the  death  of  a  plaintiff,  after  a  verdict  in 
his  favour,  the  suit  abates  ;  and  a  suggestion  of 
the  death  must  have  been  entered  on  the  record 
before  a  decree  could  be  made.  Jones  v.  JoneSy 
36  L.  J.,  P.  43  ;  15  L.  T.  544  ;  15  W.  R.  498. 

e.   Afl^darlts. 

Form.] — An  affidavit  on  which  the  addition  or 
place  of  abode  of  a  deponent  is  not  inserted  will 
not  be  admitted.  Bernard^  In  goods  of,  2  S.  &  T. 
489  ;  31  L.  J.,  P.  89  ;  6  L.  T.  726. 

When  a  joint  affidavit  was  made  by  A.  and  by 
B.,  and  B.*s  addition  was  omitted,  the  court 
treated  the  affidavit  as  that  of  A.  only.  Wood- 
hurne.  In  goods  of,  31  L.  J.,  P.  89,  n. 

Affidavits  were  sent  out  to  New  Plymouth, 
New  Zealand,  to  swear  the  widow  of  W.  K., 
deceased,  as  administratrix.  In  the  meantime 
she  had  moved  to  Hobart  Town,  in  Tasmania, 
and  certain  interlineations  in  accordance  were 


made  in  the  affidavits,  but  not  initialed  by  the 
judge  who  administered  the  oath ;  the  descrip- 
tion of  Mrs.  King,  as  widow,  was  also  slightly 
irregular.  The  judge  made  an  order  that  such 
affidavit  should  be  filed  King^  In  goods  of  2  S. 
&  T.  621 ;  32  L.  J.,  P.  14  ;  7  L.T.  394  ;  11  W.  R. 
171. 

A.,  in  the  oath  for  executrix,  described  her- 
self as  of,  &c.,  "  the  lawful  widow  and  relict  of 
the  deceased,"  without  any  other  addition.  The 
affidavit  was  rejected  in  the  registry  as  contrary 
to  the  practice,  on  the  ground  that  the  deponent 
might  he  a  married  woman  notwithstanding  the 
terms  of  the  addition : — The  court  held  the  addi- 
tion to  be  sufficient,  and  directed  the  affidavit  to 
be  received.  Morgan,  In  goods  of  32  L.  J.,  P. 
139  ;  11  W.  R.  749. 

Supporting  Petitioii-— Beferenoe  to  Facts  not 

Mentioned  in  Petition.]— If  affidavits  filed  in  sup- 
port  of  a  petition  as  to  the  right  of  a  party  to 
obtain  letters  of  administration,  go  into  matters 
not  set  out  in  such  petition,  the  court  will  not 
allow  counter-affidavits  to  be  brought  in  at  once, 
but  at  the  hearing  will  either  refuse  to  read  such 
parts  of  the  affidavits,  or  will  then,  if  they  be 
material,  permit  the  other  party  to  answer  them 
on  oath.  Cordeux  v.  Trasler,  4  S.  &  T.  48  ;  34 
L.  J.,  P.  127 ;  11  Jur.,  N.  S.  587. 

Supporting  Application  for  Examination  of 
Witness.] — ^In  order  to  found  an  application  for 
the  immediate  examination  of  a  witness  in  a 
pending  suit,  the  affidavit  must  set  out  special 
circumstances  ;  it  is  not  sufficient  that  it  states 
that  the  witness  is  a  material  witness.  Andrew 
V.  Brooke,  3  L.  R.,  P.  181  ;  43  L.  J.,  P.  39  ;  31  L. 
T.  102  ;  22  W.  R.  712. 

AffldaYit  of  Scripts.] — A  memorandum  written 
by  a  solicitor  from  oral  directions  of  the  testator, 
and  sent  to  counsel  as  instructions  to  draft  a 
will,  is  a  script  within  the  meaning  of  the 
affidavit  of  scripts,  although  not  read  by  the 
deceased.    Bagot  v.  Ba^ot,  1  Ir.  L.  R.,  308. 

An  omission  to  annex  to,  or  mention  in  the 
affidavits  of  scripts,  the  instructions  for  a  will,  is 
no  ground  for  allowing  out  of  the  estate  the 
costs  of  an  unsuccessful  opposition  to  the  will, 
if  such  opposition  is  not  founded  on  the  absence 
of  instructions.  Foxwell  v.  Poole,  3  S.  &  T.  5  ; 
32  L.  J.,  P.  8  ;  7  L.  T.  757  ;  11  W.  R.  32. 

Taken  in  Foreign  Places  or  Conntries.] — 
An  affidavit  sworn  before  a  notary  abroad  will 
not  be  admitted  unless  it  appears  on  affidavit 
that  there  was  not,  at  the  place  where  it  was 
sworn,  a  British  consul  or  other  officer  em- 
powered by  18  &  19  Vict.  c.  42,  s.  1,  to  take  affi- 
davits, and  that  a  notary  has,  by  the  law  of  such 
place,  authority  to  take  affidavits.  Bernard,  In 
goods  of  2  S.  &  T.  489  ;  SI  L.  J.,  P.  89  ;  6  L.  T. 
726. 

A  requisition  to  New  South  Wales  under  the 
seal  of  the  Prerogative  Court  of  Canterbury,  to 
swear  an  administrator  : — Held,  that  the  Court  of 
Probate  can  decree  administration  on  the  affi- 
davits so  sworn.  Bedwell,  In  goods  of  I  8.  ic  T. 
15  ;  27  L.  J.,  P.  8. 

But  a  declaration  on  oath  was  received  in- 
stead of  an  affidavit,  the  person  making  it  being 
resident  abroad,  where  an  affidavit  could  not 
be  made.  Lambert,  In  goods  of,  1  L.  R.,  P. 
138  ;  35  L.  J.,  P.  64  ;  14  L.  T.  227  ;  14  W.  R.  617. 
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In  lUply.]— The  court  will  allow  affidavits  in 
reply  to  be  read  at  the  hearing  of  a  cause,  if 
it  thinks  such  affidavits  are  necessaiy.  Cordeux 
V.  Trasler,  4  S.  &  T.  48  ;  34  L.  J.,  P.  127  ;  11 
Jur.,  N,  8.  687. 


t.  Parties, 

Propotuading  11^.] — ^A  person  appointed  exe- 
cutor, and  after  the  testator's  death  convicted  of 
felony,  is  not  thereby  disentitled  to  maintain  a 
suit  in  the  Court  of  Probate,  with  a  view  of 
establishing  the  validity  of  the  will  by  which  he 
is  appointed  executor.  Smethurst  v.  Tomlin  and 
Banket,  2  S.  &  T.  143 ;  7  Jur.,  N.  S.  763  ;  6  L.  T. 
712. 

A  party  propounding  a  will  may  put  any  per- 
son opposing  it  on  proof  of  his  interest ;  but 
where  two  parties  oppose  awill.e.g.,  the  Queen's 
proctor  and  an  alleged  next  of  kin,  neither  can 
put  the  other  on  proof  of  his  interest.  Hin- 
gcjtton  V.  Tucker,  2  S.  &  T.  596 ;  7  L.  T.  337. 

Being  cited  to  propound  and  prove  a  will  is  a 
distinct  matter  from  being  cited  to  take  probate 
under  21  &  22  Vict,  c.  95,  s.  16.  Bewsher  v. 
Williams,  3  S.  &  T.  62 ;  8  L.  T.  290,  n. ;  11  W. 
R.  541. 

The  burden  of  proof  lies  upon  the  party  pro- 
pounding a  will.  He  is,  therefore,  bound  to 
begin,  although  he  is  an  intervener,  and  although 
the  plaintiff  in  the  suit  has,  in  his  declaration, 
alleged  an  intestacy.  Crost  v.  Cross,  3  S.  &  T. 
49  ;  12  W.  R.  694. 

A  jury  found  for  a  will,  although  the  only  sur- 
viving attesting  witness  swore  tlmt  it  was  a  for- 
gery, and  the  court  refused,  upon  the  evidence,  to 
disturb  the  verdict.    lb. 

Where  parties  interested  under  a  testamentary 
paper  have  been  cited  to  appear  and  propound 
it,  and  have  not  appeared  and  propounded  it, 
the  court  will  grant  administration  as  to  an  in- 
testate, or  probate  of  an  earlier  will,  as  the  case 
may  be,  in  common  form.  Morton,  In  goods  of, 
3  S.  &  T.  179  ;  32  L.  J.,  P.  174  ;  9  Jur.,  N.  S.  728  ; 
9  L.  T.  300. 

A  party  who  has  no  interest  under  a  will  can- 
not propound  it.  Parton  v.  Johnson,  1  L.  R.,  P, 
549  ;  37  L.  J.,  P.  67  ;  18  L.  T.  923  :  16  W.  R. 
1192. 


Partioulars   of  Papers   propounded.]— 


Where  a  will  or  a  codicil  is  propounded  in  a  de- 
claration in  the  usual  form,  and  there  is  ground 
for  suggesting  that  other  testamentary  papers, 
besides  those  specifically  referred  to  in  the  decla- 
ration, may  be  included  in  the  probate,  the  court 
will  order  the  party  propounding  the  will  or  codi- 
cil to  furnish  the  other  party  with  particulars  of 
the  testamentary  papers  he  intends  to  set  up. 
Marsh  v.  Corry,  3  S.  &  T.  458  ;  33  L.  J,,  P.  112  : 
lOJur..  N.S.I  59. 


Interested  in  Opposing.] — ^A  caveat  was 


warned  by  the  widow,  and  the  defendants  ap- 
peared thereto  as  universal  devisees  and  legatees  of 
the  estate  of  A.,  the  universal  devisee  and  legatee 
of  the  whole  estate  of  the  deceased.  The  plain- 
tiff thereupon  declared,  alleging  an  intestacy. 
The  defendants  pleaded  propounding  a  will, 
whereof  A.  was  sole  executnx  and  universal 
legatee.  On  motion  for  an  order  to  amend  the 
pleas  by  setting  forth  how  they  derived  their  in- 
terest : — Held,  that  it  was  too  late  for  the  plain- 


tiff to  call  upon  the  defendants  to  set  forth  their 
interest  after  the  declaration  had  been  delivered. 
Inkson  V.  Jeeves,  3  S.  &  T.  39  ;  32  L.  J.,  P.  69 ; 
8  L.  T.  173  ;  11  W.  R.  360. 

A  deed  executed  by  the  deceased  in  favour  of 
the  defendant,  in  which  she  was  described  as  a 
siBter  of  the  deceased,  is  sufficient  evidence  of 
relationship,  so  that  she,  as  next  of  kin,  can  con- 
test the  validity  of  the  will  of  the  deceased. 
Smith  V.  nhUtt,  1  L.  R,  P.  364  ;  36  L.  J.,  P.  36 ; 
15  L.  T.  694. 

An  executor  having  propounded  a  will,  a  party 
who  appeared  to  dispute  it  as  the  natural  son  of 
the  deceased,  was  put  upon  proof  of  his  interest 
In  his  declaration  he  lUleg^  that  the  deceased 
was  a  domiciled  Portuguese,  that  he  was  his 
natural  son,  that,  by  the  law  of  Portugal,  he  was 
entitled  to  the  whole  of  the  deceased's  property, 
and  that  he  had  instituted  a  suit  in  Portugal 
against  the  executor,  in  which  lie  obtained  a  de- 
cree that  he  should  be  put  into  possession  of  the 
property.  The  declanition  did  not  state  the 
nature  of  the  suit,  nor  the  questions  involved  in 
it ;  nor  did  the  judgment  shew  that  the  plain- 
tiff was  in  the  same  position  as  a  legitimate  son : 
— Held,  that  the  foreign  judgment  alone  did 
not  shew  such  an  interest  in  the  party  in 
whose  favour  it  was  made,  as  to  entitle  him  to 
dispute  the  will.  Crispin  v.  DogUane,  29  L.  J., 
P.  130. 

Parties  entiUed  to  Contest ^roof  of  Will.]-- 
An  executor  of  a  former  will  nas  the  same  right 
as  a  next  of  kin  to  put  an  executor  of  a  later 
will  upon  proof  in  solemn  form,  and  to  interro- 
gate his  witnesses.    Boston  v.  Fox,  4  S.  &  T.  199. 

Infants — 0aardian  ad  litem.]— When  a  will 
is  disputed  by  a  guardian  ad  litem  on  behalf  of 
infants,  the  Court  of  Probate  has  power  to  in- 
quire whether  the  suit  is  for  their  benefit.  JVr- 
cival  v.  Cross,  7  P.  D.  234  ;  62  L.  J.,  P.  16 ;  47 
L.  T.  353  ;  31  W.  R.  124 ;  46  J.  P.  792. 

In  appointing  a  guardian  ad  litem  to  an  infant, 
the  court,  if  it  thinks  fit,  may  pass  over  the  next 
of  kin.  guiek  v.  Quick,  33  L.  J.,  P.  177 ;  10 
Jur.,  N.  S.  372. 

The  court  refused  to  appoint  the  paternal 
uncle  guardian  to  a  minor,  for  the  parpoee  of 
instituting  a  suit  on  his  behalf  a^inst  the 
mother  in  reference  to  the  validity  of  the  will 
of  his  father,  without  first  citing  the  mother  to 
shew  cause  why  such  an  appointment  should  not 
be  made.  Jenkins,  In  goods  of,  1  L.  R.,  P.  690  ; 
38  L.  J.,  P.  72.     See  also  ISYAJST, 

Paupers.] — ^A  plaintiff  who,  through  poxcrty, 
is  unable  to  prosecute  a  suit  instituted  hy  him, 
should  apply  for  leave  to  continue  the  suit  in 
form&  pauperis.  If  he  does  not,  and  the  suit  is 
dismissed  for  non-prosecution,  he  will  not  after* 
wards  he  allowed  to  recommence  it  in  foima 
pauperis.  Cathrell  v.  Jeffree,  33  L.  J.,  P.  178 ; 
10Jur.,N.  S.  445. 

6.  obtained  probate,  in  common  forao.,  of  a 
paper  professing  to  be  the  will  of  JL,  Such 
probate,  at  the  suit  of  the  next  of  kin  of  the 
deceased,  was  revoked,  the  ooart  holding  that 
the  paper  was  not  the  will  of  the  deceased,  and 
that  8.  had  been  guilty  of  fraud  in  ohtauxtini: 
probate ;  and  in  contesting  the  suit,  8.,  though 
suing  in  f  orm&  pauperis,  was  condemned  in  the 
costs  of  the  suit,  Carless  v.  Thompson^  1  S.  Jt 
T.  21. 
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A  person  saing  in  form&  paaperis,  to  whom 
coansel  has  been  assigned  by  the  court,  cannot 
appear  by  another  counsel  until  there  has  been 
a  renunciation,  or  a  new  assignment  of  counsel, 
or  he  has  been  dispaupered.  Hamer  y,  BoreKam, 
1  S.  &  T.  26 ;  27  L.  J.,  P.  107. 

8*.  PleadixLffs. 

Claim— Form  of.] — ^When  a  will  which  has 
been  destroyed  is  propounded,  it  is  not  neces- 
sary to  set  out  the  substance  of  the  will,  or  to 
allege  its  destruction  in  the  declaration.  Glen 
v.  Burgeu,  3  S.  &  T.  43  ;  32  L.  J.,  P.  157  ;  8  L. 
T.  174;  IIW.  R.  463. 

The  declaration  should,  however,  if  possible, 
assign  a  particular  date  to  the  will,  and  an  aver- 
ment that  the  deceased  in  or  about  a  certain 
month  made  his  last  will,  is  primdi  facie  insuffi- 
cient   Ih, 

A  plaintiff  propounded  a  will  in  a  declaration 
in  the  ordinary  form,  to  which  the  defendant 
pleaded.    The  plaintiff  then  filed  a  second  de- 
claration in  a  special  form,  propounding  the  will 
as  an  American  will.    To  this  declaration  the 
defendant  pleaded,  and  evidence  was  taken  on 
the  questions  raised  by  the  pleadings  under  a 
requisition  and  commissions  in  America.    Before 
the  case  came  on  for  trial,  the  plaintiff  amended 
his  declaration  by  reverting  to  the  case  which 
he  had  originally  set  up,  whereupon  the  defen- 
dant abandoned  his  opposition  and  consented  to 
probate.    The  court  condemned  the  defendant 
in  the  costs  of  proving  the  will  in  solemn  form, 
as  if  the  suit  had  proceeded  upon  the  original 
declaration,  and  made  no  order  as  to  the  costs 
caused  by  the  filing  of  the  second  declaration. 
Areher  v.  Burhe,  1  L.  R.,  P.  568  ;  37  L.  J.,  P.  30. 


Interest  Suit] — The  pedigree  of  parties 


claiming  to  be  next  of  kin  of  a  person  dying 
intestate,  against  the  Queen's  proctor  claiming 
administration  on  the  ground  of  bastardy,  must 
be  set  out  in  their  pleadings  and  not  by  way  of 
particulars.     Griffin  v.  Greenwood,  19  L.  T.  661. 

Action  to  proYO  Will  and  to  discharge 


Protection  Order  made  in  Wife's  Lifetime.]— A 
claim  to  pronounce  against  the  validity  of  the 
will  of  a  married  woman  who  had  obtained  a 
protection  order,  and  a  counter-claim  to  dis- 
charge the  protection  order,  may  be  included  in 
the  same  action.  Mudge  v.  Adams^  6  P.  D.  54  ; 
50  L.  J.,  P.  49  ;  44  L.  T.  185 ;  29  W.  R.  307. 

Leave  to  Plead.] — Before  a  plea  that  the  tes- 
:ator  did  not  intend  the  alleged  testamentary 
nstrument  to  operate  as  his  will  can  be  put  on 
he  record,  leave  must  first  be  obtained ;  but  it 
3  not  necessary  to  furnish  particulars  under 
uch  plea.  Harrison  v.  Kirly,  17  L.  T.  152 ; 
6  W.  B.  144. 

Sefence.l — When  the  statement  of  claim  does 
ot  deny  the  defendant's  interest  in  the  estate, 
le  court  will  not  order  the  statement  cf 
sfence  to  be  struck  out  for  not  alleging  an 
iterest  in  the  defendant.  Medcalf  v.  Jainet,  25 
\  R.  63. 

When   a   plea  contains  irrelevant  matter,  it 
ould  be  objected  to  on  application  at  chambers. 
trlar  v.   Jf'arlar,  1  S.  &  T.  124 ;  27  L.  J.,  P. 
3. 
The  admifision  of  a  responsive  allegation,  plead- 


ing in  the  earlier  part  the  personal  and  testa- 
mentary history  of  the  testatrix,  and  in  the  later 
part  that  the  paper  in  question  was  procured  by 
her  husband  at  a  time  when,  by  reason  of  extreme 
illness,  she  had  not  testamentary  capacity,  was 
opposed : — Held,  that  the  earlier  part  of  the  al- 
legation, though  in  itself  inadmissible,  as  not 
i^ecting  the  issue,  would,  in  combination  with 
the  averment  of  testamentary  incapacity  con- 
tained In  the  latter  part,  be  such  evidence  as  a 
judge  could  not  properly  withdraw  from  the 
consideration  of  a  jury  at  a  trial  of  the  issue  of 
testamentary  competency,  and  must  be  admitted 
to  proof  accordingly.  Latham  v.  Woolbertj  1  S. 
&  T.  1  ;  27  L.  J.,  P.  10. 

When  a  party  pleading  relies  upon  a  will  of 
later  date  than  that  propounded,  he  is  bound  to 
set  it  forth  in  the  plea,  with  the  same  particulars 
as  in  a  declaration.  Leake  v.  Hurst^  30  L.  J.^ 
P.  39  ;  7  Jur.,  N,  S.  104. 

An  executor  propounding  a  will  cannot  plead 
in  opposition  to  an  earlier  will  propounded  in 
the  same  suit  any  plea  but  revocation  by  the 
will  which  he  propounds.  Part(yn  v.  Jnh?ison, 
1  L.  R.,  P.  549  ;  37  L.  J.,  P.  67  ;  18  L.  T.  923  ; 
16  W.  R.  1192. 

Pleas  of  Undue  Execution  and  Bevocation.] — 

Under  a  plea  that  a  paper  propounded  is  not  the 
will  of  the  deceased,  evidence  of  undue  execution, 
or  of  incapacity,  is  not  admissible.  The  meaning 
of  that  plea  is,  that  the  deceased  did  not  execute 
the  paper  intending  that  it  should  operate  as  his 
will.     Cmliffe  v.  Cross,  32  L.  J.,  P.  68. 

A  plea  that  the  will  propounded  is  not  the  will 
of  the  deceased,  is  too  vague  and  indefinite,  and 
will  not  be  allowed  to  be  pleaded.  Otoen  v. 
Davies,  3  S.  &  T.  588  ;  33  L.  J.,  P.  201 ;  13  W. 
R.  88. 


That  Testator  was  incapable  of  Execu- 


ting Will.]— A  defendant  pleaded,  that  at  the 
time  of  the  pretended  execution  of  the  will  de- 
ceased was  incapable  of  executing  it,  and  that 
the  will  was  prepared  and  made  by  A.,  and  that 
deceased  had  not  given  to  A.  directions  to  pre- 
pare or  make  it : — Held,  that  both  pleas  were 
bad,     Middlehurst  v.  Johnson^  30  L.  J.,  P.  14. 

That  Testator  did  not  know  Contents  of 


Will.] — ^A  plea  that  at  the  time  when  the  testa- 
tor signed  the  will  he  did  not  know  and  approve 
of  the  contents  thereof,  is  good  on  demurrer. 
HastUow  V.  Stohie,  1  L.  R.,  P.  64  ;  35  L.  J.,  P. 
18  ;  11  Jur.,  N.  S.  1039  ;  13  L.  T.  473  ;  14  W.  R. 
211. 

A  plaintiff  having  propounded  a  will  and 
codicil,  the  defendant  pleaded  that  ithe  codicil 
was  not  prepared  in  conformity  with  the  instruc- 
tions of  the  deceased  ;  and  that  the  deceased,  at 
the  time  of  the  execution  of  the  codicil,  was 
ignorant  of  its  contents : — Held,  that  the  plea 
was  bad.  Cunliffe  v.  Cross,  3  S.  &  T.  37  ;  32  L. 
J.,  P.  68  ;  9  Jur.*,  N.  S.  210  ;  8  L.  T.  172  ;  11  W. 
R.  258. 

In  a  suit  as  to  the  validity  of  a  will,  the  next 
of  kin  pleaded  that  it  was  not  the  will  of  the 
deceasea.  The  jury  found  that  the  testatrix 
gave  instructions  for,  and  intended  to  have  in- 
serted in  her  will,  certain  small  legacies,  which 
were  in  fact  omitted  ;  that  such  instructions,  at 
the  moment  she  executed  the  will,  were  absent 
from  her  mind  ;  and  that  the  residuary  legatee, 
who  procured  such  execution,  knew  that  such 
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instractions  were  absent  from  her  xnincL  The 
yerdict  on  this  iasae,  by  direction  of  the  judge  of 
assize,  was  entered  for  the  next  of  kin  : — Held, 
that  as  no  fraud  was  pleaded  or  Imputed  to  the 
residuary  legatee,  and  as  the  will  was  read  over 
to  the  testatrix  at  the  time  she  executed  it,  the 
mere  omission  of  the  legacies  did  not  prevent 
the  instrument  propounded  from  being  her  will. 
Mitchell  V.  Oard,  3  S.  &  T.  75  ;  32  L.  J.,  P.  12d ; 
9  Jut.,  N.  8.  673. 

A  plaintiff  propounded  a  will.  The  defendant 
pleaded  denying  the  due  execution  of  such  will ; 
and,  that  the  deceased  subsequently  executed 
another  will,  by  which  the  first  was  revoked; 
and  finally,  that  he  destroyed  the  second  will 
with  an  intention  to  revoke  it : — Held,  that  the 
last  fact  was  not  properly  pleaded,  inasmuch  as 
it  was  no  answei  to  the  declaration.  Powell  v. 
PoioeU,  1  L.  R.,  P.  6  ;  36  L.  J.,  P.  5 ;  11  Jur.,  N. 
8.  982  ;  13  L.  T.  566  ;  14  W.  R.  147. 

At  the  trial  a  legatee  in  an  earlier  wiU  who 
resisted  probate  of  a  later  will,  which  was 
propounded  by  the  executors,  impeached  the 
genuineness  of  the  testator's  signature  to  the 
instrument,  though  no  allegation  of  fraud  had 
been  pleaded  : — Held,  that  evidence  in  support 
of  the  allegation  of  forgery  was  admissible  under 
the  plea  of  undue  execution.  Hooton  v.  Dennett 
17  L.  T.  670  ;  16  W.  R.  488. 

A  defendant  pleaded,  in  addition  to  pleas  of 
undue  execution,  want  of  testamentary  capacity, 
and  undue  influence,  that  a  will  of  an  earlier 
date,  brought  in  with  the  scripts,  was  the  last 
will  and  testament  of  the  deceased  : — Held,  that 
the  plea  might  stand,  as  it  occasioned  no  incon- 
venience to  the  plaintiff.  Tailby  v.  Brtnvn,  13 
L.  T.  566. 

Pleas  of  Undue  Influence  and  Frand.] — A  plea 
that  a  will  was  procured  by  undue  influence  is 
bad,  unless  the  name  of  some  person  exercising 
the  undue  influence  is  stated  in  it.  West  v.  Went^ 
4  S.  &  T.  22  ;  34  L.  J.,  P.  146  ;  .Sf.  P.,  Harris  v. 
Bradbury,  30  L.  J.,  P.  168. 

A  plea  that  a  will  was  procured  by  the  undue 
influence  of  "  A.  and  others,"  is  good,  but  the 
other  side  is  entitled  to  the  particulars  of  '*  the 
others."    Ih, 

When  it  is  intended  to  invalidate  a  will  on 
the  ground  of  fraud,  or  of  circumstances  tanta- 
mount to  a  charge  of  fraud,  there  should  be  a 
plea  alleging  that  the  execution  of  the  will  has 
been  obtained  by  fraud.  A  plea  of  undue 
influence  is  insufficient  to  let  in  a  charge  of 
fraud.  Wtiite  v.  White,  2  S.  &  T.  504  ;  31  L.  J., 
P.  215. 

In  a  plea  averring  that  the  execution  of  a  will 
was  obtained  by  the  undue  influence  or  fraud 
of  A.,  and  others  acting  with  him,  it  must  be 
shewn  that  he  personally  exercised  such  in- 
fluence or  fraud.  Purcell  v.  Barlow,  9  Ir.  R., 
Eq.  367. 

Leave  was  granted  to  a  defendant  (propound- 
ing the  latest  will  of  the  deceased)  to  insert  a 
different  name  in  each  plea,  he  paying  the  costs 
from  the  filing  of  the  pleas  to  the  amendment. 
Ih, 

Partioulars  of  Pleas.] — By  a  rule  of  proceed- 
ing in  the  Probate  Coutt  (1865),  made  as  to 
contentious  business,  it  is  required  that  any 
party  having  pleaded  certain  pleas  as  to  the 
competency  of  the  testator,  and  the  validity  of 
the  execution  of  the  will,  shall  give  particulars 


in  writing,  stating  shortly  the  substance  of  the 
case  he  intends  to  present  to  the  court,  and  no 
other  defence  shall  be  available.  The  particulars 
delivered  set  forth  that,  *^at  the  time  of  the 
execution  of  the  alleged  will,  the  deceased  was 
in  a  state  of  mental  prostration  brought  on  by 
habitual  drunkenness  and  disease  of  the  brain, 
and  that  when  he  executed  the  alleged  will  he 
was  not  conscious  of,  and  did  not  approve  of, 
the  contents  of  the  alleged  will  or  of  the  resi- 
duary clause  : " — Held,  that  these  particulars 
could  not  be  construed  as  restricting  the  defen- 
dant to  proof  that  the  non-approval  of  the  red- 
duary  clause  was  alone  occasioned  by  mental 
prostration  brought  on  by  habitual  drunkenness 
and  disease  of  the  brain.  Fvlton  v.  Andrew,  7 
L.  R..  H.  L.  448  ;  44  L.  J.,  P.  17  ;  32  L.  T.  209 ; 
23  W.  R.  566. 

Costs  of  Pleas  of  Undue  Influeaee.] — ^A  defen- 
dant pleading  undue  influence,  and  not  appearing 
at  the  trial  in  support  of  the  plea,  will  be  con- 
demned in  costs.  Tolland  v.  Stevenson,  12  Jnr., 
K.  S.  300  ;  13  L.  T.  609. 

A  defendant  pleaded  that  the  will  propounded 
was  not  duly  executed,  and  that  the  deceased 
was  incapable  at  the  time  of  making  a  wiU. 
With  this  plea,  he  gave  notice  that  he  only  in- 
tended to  cross-examine  the  witnesses  produced 
in  support  of  the  will.  Subsequently  he  obtained 
leave  to,  and  did,  file  a  plea  of  undue  influenoe 
on  the  part  of  the  plaintiff,  but  did  not  with- 
draw the  notice  :— Held,  that  such  notice  only 
protected  the  defendant  from  costs,  in  case  he 
limited  his  cross-examination  to  those  matters 
required  to  be  established  by  an  executor  in 
proving  a  will  in  solemn  form,  namely,  that  the 
will  was  duly  executed  and  that  the  testator 
was  capable  at  the  time  of  execution.  Ireland 
v.  Bendall,  1  L.  R.,  P.  194 ;  35  L.  J.,  P.  79 ;  14 
Xi.  T.  574. 

The  court  refused  to  condemn  a  next  of  kin  in 
costs  who  had  unsuccessfully  opposed  a  will  on 
the  ground  of  incapacity  and  undue  influence, 
although  there  was  no  direct  evidence  of  undue 
influence,  when  it  appeared  that  the  will  was 
made  in  &vour  of  the  testator's  widow,  and  at 
her  instigation,  by  answers  of  "aye"  and  "no" 
at  a  time  when  his  capacity  might  be  fairly 
questioned.  Smith  v.  Smith,  1  L.  R.,  P.  239  ; 
36  L.  J.,  P.  13  ;  15  L.  T.  192  ;  15  W.  R.  230. 


Pleadings  by  Interveners.] — An  intervener 
may  plead  after  issue  joined  by  leave  of  the 
court.  Jimes  v.  Williams,  34  L.  J.,  P.  102  :  11 
Jur.,  N.  S.  288. 

A  party  intervening  after  the  pleadings  have 
been  closed,  cannot  be  allowed  by  a  minute  of 
court  to  adopt  and  adhere  to  the  pleas  Graven  i^ 
in  opposition  to  a  will,  but  must  file  his  own 
separate  pleas.    lb. 

Withdrawing  Pleas.] — ^Leave  to  I  withdraw  a 
plea  to  which  there  has  been  a  demurrer,  will 
not  be  granted  except  upon  payment  of  ooets. 
Uaicke  v.  Ilawke,  32  L.  J.,  P.  132. 

Amendment  of  Pleadings.] — M.  A.    X>^   ti» 

testatrix,  in  1853,  made  her  will,  by  which,  she 
gave  her  property  equally  between  the  plaintiffs., 
defendants,  and  interveners.  In  an  action  by 
the  plaintiffs  propoimding  this  will,  it  appeared 
that  in  1874  she  gave  insttuctions  for  anoth^ 
will,  which  would  have  deprived  the  plaintifEs  <^ 
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all  interest  in  hor  estate.  In  the  coarse  of  the 
plaintiff's  case  some  evidence  was  given  tending 
to  shew  that  the  testatrix  was  prevented  by  force 
and  threats  from  executing  the  proposed  will. 
The  court  allowed  the  pleadings  to  b^  amended 
by  adding  statements  to  that  effect,  and  praying 
for  a  declaration  that  the  plaintiffs  held  their 
shares  as  trastees  for  the  defendants  and  inter- 
veners.  JBetU  v.  Doughty^  5  P.  D.  26  ;  48  L.  J., 
P.  71 ;  41  L.  T.  560. 

The  inclination  of  the  court  is  to  allow  the  re- 
cord to  be  amended  at  the  trial  by  the  addition 
of  a  new  plea  rather  than  to  shut  out  any  defence 
which  might  be  raised.  Todd  v.  Simpson.  1  S.  & 
T.269. 

B.  died  in  May,  1850,  leaving  a  will  dated  May, 
1849,  and  two  codicils  dated  May,  1850.  Probate 
of  these  papers  was  taken  in  common  form,  in 
July,  1850.  In  April,  1858,  two  legatees  inti- 
mated their  intention  of  disputing  the  two 
codicils ;  whereupon  the  surviving  executors 
commenced  a  suit,  and  filed  their  declaration  on 
the  25th  of  June.  On  the  2l8t  of  July  the  de- 
fendants filed  pleas,  first,  alleging  that  the  codi- 
cils were  unduly  executed  ;  and,  secondly,  that 
the  testator  was  of  unsound  mind  at  the  time  of 
their  execution.  On  the  18th  of  November,  the 
plaintiffs  set  the  case  down  for  hearing,  but  it 
had  not  come  on  for  trial.  The  defendants  then, 
on  the  affidavit  of  their  solicitor,  applied  for 
leave  to  amend  their  pleas  by  inserting  similar 
pleas  against  the  will,  on  the  ground  that  since 
the  pleas  were  filed  their  solicitor  had  received 
information  impeaching  the  validity  of  the  will. 
The  court  haesitanter  allowed  such  amendment, 
on  condition  of  a  portion  of  a  legacy,  already  re- 
ceived by  one  of  the  defendants,  being  brought 
into  court,  the  costs  of  the  motion  being  paid, 
and  the  pleadings  amended  within  a  week.  Ware 
V.  Claxton,  1  S.  &  T.  251. 

The  court  wiU,  at  the  trial,  allow  pleadings  to 
be  amended  by  adding  a  plea  on  the  terms  of  ad- 
journment, if  desired  by  the  other  side,  and  pay- 
ment of  the  costs  of  the  day.  White  v.  White, 
31  L.  J.,  P.  215. 

But  leave  to  introduce  a  new  plea  after  issue 
joined  will  not  be  given,  unless  affidavits  in  sup- 
port of  the  motion  disclose  such  facts,  as,  ifproved 
m  evidence,  would  warrant  the  plea.  TtceU  v. 
ClarJtey  3  S.  &  T.  280 ;  33  L.  J.,  P.  49  ;  9  L.  T. 
658. 

If  at  the  trial  evidence  of  such  facts  should  be 
given,  the  court  would  allow  a  corresponding  plea 
to  be  added  to  the  record  if  it  could  be  done 
without  injury  to  the  other  party.    Ih. 

The  court  will  not  give  leave  to  amend  at  the 
eleventh  hour  unless  fresh  facts  have  only  just 
been  found  out.  Duprez  v.  Veret,  1  L.  R., 
683  ;  38  L.  J.,  P.  6  ;  17  W.  R.  157. 

Bemnrren.^ — Where  a  party  takes  no  step  on 
an  order  to  join  in  demurrer  within  a  given  time, 
the  party  demurring  is  at  the  expiration  of  the 
time  entitled  to  judgment  on  the  demurrer.  WelU 
V.  WelU,  2  S.  &  T.  607  ;  31  L.  J.,  P.  112  ;  7  L.  T. 
260. 


h.  Evidence. 

'SnbpOBua.] — The  Probate  Court  of  Ireland  has 
j  arisdiction  to  order  a  subpoena  to  issue  to  compel 
the  attendance  of  a  witness  resident  in  England 
or  Scotland.    llos9  v.  Burke,  G  Ir.  R.,  Eq.  328. 
VOL.  VII. 


Sxaminatioa  of  Witaessei.] — Neither  defen- 
dants nor  interveners,  unless  they  plead,  can 
be  permitted  either  to  examine  or  to  cross- 
examine  witnesses.  Xugtmt  v.  XugeiU,  7  Ir.  R., 
Eq.  519. 

Commifiion  to  Examine  Witnosies.] — In  a  tes- 
tamentary suit  the  question  at  issue  was,  whether 
the  will  of  the  deceased  was  executed  in  accord- 
ance with  the  provisions  of  the  7  Will.  4  &  1 
Vict.  c.  26.  One  of  the  attesting  witnesses  being 
resident  in  New  Zealand,  the  court  ordered  the 
original  will  to  be  transmitted  to  that  colony, 
attached  to  the  commission  for  the  examination 
of  such  witness,  an  attested  copy  having  been 
first  deposited  in  the  registry,  and  time  having 
been  allowed  for  the  examination  of  the  other 
witness  before  one  of  the  registrars  of  the  court 
by  either  party.  IhrHer  v.  Fomter,  33  L.  J.,  P. 
113;  10  Jut.,  N.  S.594. 

A  commission  for  the  examination  of  a  witness 
in  a  distant  colony  will  authorize  the  commis- 
sioners to  act  jointly  or  severally.    lb. 

The  court  has  power  to  issue  a  commission  to 
examine  a  witness  who  is  not  prevented  by  illness 
or  by  reason  of  being  without  the  jurisdiction  of 
the  court  from  attending  the  trial,  but  will  not 
make  such  an  order  without  the  consent  of  the 
other  side.    Jones  v.  Williams,  13  W.  R.  696. 

The  court  directed  a  commission  to  issue  for  the 
examination  of  the  surviving  attesting  witness  to 
a  will,  which  was  in  litigation  before  it,  although 
the  affidavit  filed  to  support  the  application  merely 
stated  that  the  witness  was  upwards  of  sixty-six 
years  of  age,  and  frequently  suffered  from  ill 
health.  Brown  v.  Brown.,  1  L.  R.,  P.  720 ;  38 
L.  J.,  P.  78  ;  21  L.  T.  339  ;  17  W.  R.  720. 

Under  s.  26  of  20  &  21  Vict.  c.  77,  the  court 
has  power  to  order  a  commission  to  issue  to 
examine  a  person  as  to  her  knowledge  of  a  testa- 
mentary paper.  Banjield  v.  PicUard,  or  Picka rd. 
In  goods  of,  6  P.  D.  33  ;  50  L.  J.,  P.  72  ;  29  W. 
R.  613  ;  45  J.  P.  508. 

DisooYory  and  Inspection.] — The  court  pos- 
sesses powers  as  extensive  as  the  Court  of  Chan- 
cery and  the  superior  courts  of  common  law  to 
compel  a  discovery,  by  virtue  of  the  20  k  21  Vict, 
c.  77,  8.  36,  such  powers  being  **  auxiliary  to  the 
trial  of  questions  of  fact  by  a  jury  before  the 
court  itself."  Hunt  v.  Anderson,  3  L.  R.,  P.  D. 
476;  37  L.  J.,  P.  27;  18  L.  T.  33;  16  W,  R. 
583. 

The  court  will  exercise  its  power  of  compelling 
a  discovery  in  cases  where  a  discovery  would  be 
gpranted  by  the  Court  of  Chancery,  in  order  that 
parties  may  not  be  compelled  to  resort  to  the 
Court  of  Chancery  for  assistance  in  the  prosecu- 
tion of  a  suit  in  the  Court  of  Probate.    lb. 

The  court  has  power  to  order  any  documents 
sufficiently  described,  and  shewn  to  be  material 
to  the  inquiry  going  on  before  it,  to  be  brought 
into  the  registry,  and  also  to  order  either  party 
to  file  additional  affidavits  as  to  scripts.  Peacock 
V.  Lowe,  36  L.  J.,  P.  91 ;  16  L.  T.  641. 

The  opposite  counsel  cannot  inspect  letters 
which  a  witness  has  with  him  during  examina- 
tion, though  they  relate  to  the  cause,  without 
putting  them,  if  required  by  the  other  side,  in 
evidence.    Palmer  v,  Maclear,  1  S.  &  T.  149. 

Declaration  of  Deceased  Person.] — Declara- 
tions of  a  deceased  person,  claiming  a  limited 
interest  under  a  particular  will  of  property  of 
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which  he  was  in  possession,  are  admissible  to  prove 
the  fact  that  such  will  had  a  legal  existence,  and 
that  certain  persons  were  named  executors  there- 
in. Sly  V.  Sly,  2  P.  D.  91 ;  46  L.  J.,  P,  63 ;  25 
W,  R.  463. 

Copy  of  Will.]— A  copy  of  a  will  in  the  hand- 
writing of  one  of  the  attesting  witnesses,  who 
was  a  solicitor's  clerk,  was  found  after  a  lapse  of 
fifty  years  among  the  solicitor's  papers  tied  np 
with  other  papers  belonging  to  a  client  who  was 
one  of  the  executors  named  in  the  will : — Held, 
on  proof  of  due  search  for  the  original  will,  that 
the  copy  was  admissible,    lb. 

By  AffldaYit.] — In  an  action  brought  for  the 
purpose  of  proving  a  will  in  solemn  form,  where 
none  of  the  parties  cited  had  appeared,  the  court 
declined  to  order  the  execution  and  attestation 
of  the  will,  to  be  proved  by  aflSdavit  under 
Ord.  XXXVII.  r.  1.  Cook  v.  Tomlinsan,  24 
W.  R.  851. 

Affidavits  having  been  sworn  before  the  United 
States  consul  in  Vera  Cruz,  as  there  was  no 
English  consul  or  diplomatic  agent  there : — Held, 
that  the  court  had  no  power  to  receive  them.  De 
Salazar,  In  goods  of,  21  W.  R.  776, 

Hotioe  with  Plea  to  Gall  and  Crosi-oxaxnine 
Witnossei.] — ^When  a  party  opposing  a  will  has 
given  notice  that  he  merely  Insists  upon  the  will 
being  proved  in  solemn  form  of  law,  and  only 
intends  to  cross-examine  the  witnesses  produced 
in  support  of  it,  he  may  on  the  eve  of  the  trial 
recall  such  notice,  and  substitute  another  expres- 
sion of  his  intention  to  produce,  if  necessary, 
witnesses  on  the  trial  of  the  cause.  Edmonds  v. 
i>wr,13L.  T.  248. 

If  a  party  o'JDposing  a  will  does  not  deliver 
the  notice  of  his  intention  not  to  call  witnesses 
until  after  he  has  delivered  his  plea,  he  loses  the 
protection  against  condemnation  in  costs  given 
by  the  rule  of  the  court,  and  the  question  of  costs 
is  left  to  the  discretion  of  the  court.  Bone  v. 
Whittle,  1  L.  R.,  P.  249  ;  36  L.  J.,  P.  15  ;  15 
L.  T.  330. 

An  attesting  witness  to  a  codicil,  signed  a 
written  statement  to  the  effect  that  it  was  not 
duly  executed,  and  it  was  opposed  upon  that 
statement.  The  court  being  of  opinion  that  the 
statement  had  been  unfairly  obtained  from  the 
witness  by  the  party  opposing  the  codicil,  con- 
demned her  in  the  costs.    Ih, 

A  party  who  pleads  that  the  deceased  did  not 
know  and  approve  of  the  contents  of  his  will 
may  upon  that  question  cross-examine  the  wit- 
nesses produced  by  the  plaintiff  without  being 
liable  to  costs,  if  he  has  given  the  notice  re- 
quired by  r.  41.  Cleare  v.  Cleave,  1  L.  R.,  P. 
655  ;  38  L.  J.,  P.  81  ;  20  L.  T.  497  ;  17  W.  R. 
687, 

A  conditional  notice,  that  if  both  attesting 
witnesses  to  a  will  are  produced  the  parties 
opposing  it  only  intend  to  cross-examine  the 
witnesses,  is  a  sufficient  notice  to  protect  them 
against  condemnation  in  costs.  Leeman  v.  George, 
1  L.  R.,  P.  542  ;  37  L.  J.,  P.  13 ;  17  L.  T.  518. 

Calling  Attesting  WitneeeeB.] — ^The  court  will 
not,  under  20  &  21  Vict.  c.  77,  s.  26,  order  the 
attendance  for  examination  in  open  court  of  the 
attesting  witnesses  to  a  will  because  they  may 
have  declined  to  give  information  as  to  the  cir- 
cumstances attending  the  execution  of  the  same.  { 


EraM  V.  Jones,  36  L,  J.,  P.  70  ;  16  L.  T.  299  ; 
16  W.  R.  778. 

A  party  having  been  brought  before  the  court 
to  be  examined  as  to  her  knowledge  of  the  testa- 
mentary papers  of  the  deceased,  counsel  was 
permitted  to  attend  on  her  behalf,  to  put  ques- 
tions to  her,  and  also  to  the  other  persons  who 
had  been  required  to  attend  on  the  same  in- 
quiry,    Ci*pc,  In  goods  of,  36  L.  J.,  P.  83. 

In  contentious  proceedings  the  party  pro- 
pounding a  will  is  not  bound  to  call  both  the 
attesting  witnesses.  Forster  v.  Ibrster,  33  L.  J., 
P.  1 13  ;  10  Jur.,  N.  S.  594  ;  &  P.,  BelHn  v.  KeaU, 

I  S.  &  T.  148  ;  27  L.  J.,  P.  56. 

But  a  party  proving  a  will  in  solemn  form  is 
bound  to  call  at  least  one  of  the  attesting  wit- 
nesses. Boionian  v.  Hodgson,  1  L.  R.,  P.  362  ; 
36L.J.,  P.  124;  16  L.  T.  392. 

It  will  not  suffice  to  prove  the  execution  by 
other  witnesses  who  were  present  at  the  time^ 
but  did  not  attest  the  instrument.    lb. 

When  a  party  propounding  a  will  in  a  con- 
tested suit,  the  only  issue  being  due  execution^ 
and  notice  under  the  41st  rule  having  been  given, 
called  one  of  the  attesting  witnesses,  who  gave 
evidence  against  the  due  execution  : — Held,  that 
he  was  bound  to  call  the  other  attesting  witness. 
Oioen  v.  WiUianis,  32  L.  J.,  P.  159  ;  9  L.  T.  86  ; 

II  W.  R.  808. 

An  executor  having  produced  one  of  the 
attesting  witnesses  to  the  will  in  dispute,  who 
failed,  from  mental  incapacity  or  some  other 
cause,  to  give  a  rational  account  of  the  time  and 
manner  of  execution,  called  the  second  witness. 
The  second  witness  deposed  that  the  testator  did 
not  sign  his  name  or  acknowledge  his  signature 
in  the  presence  of  two  witnesses  present  at  the 
time : — Held,  that  though  the  second  witness 
could  not  be  considered  a  hostile  witness,  yet  he 
was  produced  to  satisfy  the  requirements  of  the 
law ;  and  that  the  party  producing  him  might 
put  questions  to  other  witnesses  tending  tothiow 
donbtfl  upon  his  general  credibility.  Coles  t. 
Coles,  1  L.  R.,  P.  70  ;  35  L.  J.,  P.  40  ;  13  Lu  T. 
608  ;  14  W.  R.  290. 

Proof  of  Signature.  ] — ^When  attesting  witnesses 
are  out  of  the  jurisdiction,  a  will  may  be  proved  by 
evidence  of  their  handwriting,  although  the  will 
might  possibly  have  been  sent  to  the  witnesses. 
Wilson  V.  Collum,  9  L.  R.,  Ir.  150 — C.  A. 

i.  Trial. 

20  ft  21  Viet.  e.  77,  a.  29.]— Semble,  that 
20  &  21  Vict.  c.  77,  s.  29,  applies  only  to  proce- 
dure. Oliphant,  In  goods  of^l^.k  T.  525  ;  30 
L.  J.,  P.  82. 

Tlie  rules  for  practice  in  the  registry  are  not, 
under  all  circumstances,  absolutely  binding  on 
the  court.  Loftus,  In  goods  of,S  S.  &  T.  307  ; 
33  L.  J.,  P.  59  ;  10  Jur.,  N.  S.  324 ;  10  L.  T. 
240. 

When  Ck>ansel  wiU  he  Heard.] — ^AU  motions 

required  to  be  made  before  the  court  must  be 
made  by  counsel.  Brake  v.  Morgan,  27  LJ  J., 
P.  3  ;  4  Jur.,  N.  S.  32. 

Where  an  exeo^itor  propounds  a  will  in  solemn 
form,  and  there  are  several  defendants  wfaoee 
case  on  the  pleadings  is  substantially  the  same, 
the  court  will  hear  counsel  only  for  one  defen- 
dant,    Palnwr  v.  Maclean,  1  S.  &  T.  149, 

A  person  suing  in  formft  pauperis,  to  whom 
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counsel  has  been  assigned  by  the  court,  cannot 
appear  by  another  counsel  until  there  has  been 
a  renunciation  or  a  new  assignment  of  counsel, 
or  he  has  been  dispaupered.  Hamer  v.  Bore- 
Jiam,  1  S.  &  T.  26  ;  27  L.  J.,  P.  107. 

Bight  to  Begin.] — In  a  testamentary  suit  the 
party  propounding  the  last  will  is  entitled  to 
begin.  So  also  is  a  party  who  alleges  only 
undue  influence,  in  opposition  to  the  validity 
of  a  will.  Sutley  v.  Grim^ton,  5  P.  D.  24  ;  48 
L.  J.,  P.  68  ;  41  L.  T.  531. 

At  the  trial  of  an  ejectment  by  the  heir  and 
a  devisee  under  a  prior  will  as  co-plaintiffs 
against  the  devisee  under  a  later  will,  the  de- 
fendant admitted  the  heirship,  but,  nevertheless, 
the  plaintiffs  were  held  entitled  to  begin,  because 
of  the  joinder  of  the  devisee  as  a  co-plaintiff. 
Purdon  v,  Longford  {EarV)^  11  Ir.  R.,  C.  L. 
267. 

Ckiniolidation  of  Actions.]  —  Two  executors 
had  commenced  separate  defences,  and  two  re- 
cords had  been  made  up.  The  court  ordered 
the  recoids  to  be  consolidated,  but  gave  the 
defendants  leave  to  be  represented  by  counsel 
separately.    Limb  v.  Ilolden,  21  L.  T.  731. 

Place  ol] — In  a  testamentary  suit,  touching 
the  validity  of  a  will,  the  jury  was  discharged 
without  agreeing  to  a  verdict.  A  rule  absolute 
for  a  new  trial  was  granted,  but  on  motion  by 
the  plaintiff,  at  whose  instance  the  first  trial 
was  had,  the  court  refused  to  change  the  venue 
to  Stafford  assizes.  Muviford  v.  Shvfflehotliam, 
21  L.  T.  835. 

By  Ord.  XXXYI.  r.  1,  the  statement  of  claim 
must  contain  a  paragraph  stating  the  place 
where  the  plaintiff  proposes  the  trial  of  his 
cause  shall  take  place.  Except  under  special 
circumstances,  the  court  will  not  allow  causes 
to  be  tried  out  of  Middlesex,  unless  the  appli- 
cation is  made  in  the  statement  of  claim  in 
pursuance  of  this  order.  Ridge  v.  Ridge,  35  L,  T. 
428. 

Directions  as  to  Mode  of.] — The  court  will 
not  make  an  order  as  to  the  mode  of  trial  of 
a  cause  unless  all  the  pleadings  have  been  regu- 
larly filed  in  the  registry.  Isaacks  v.  Whaley, 
II  W.  R.  549. 

By  the  Conrt  itself.] — The  court  has 

power  to  direct  issues  of  fact  to  be  tried  before 
itself  by  a  jury,  reserving  issues  of  law  arising 
ont  of  the  pleadings  to  be  tried  by  itself  alone. 
Crispin  v.  Doglioni,  2  S.  &  T.  493  ;  31  L.  J.,  P. 
64  :  6  L.  T.  694 ;  10  W.  R.  810. 

When  the  cause,  from  the  nature  of  the  issues 
of  fact  raised,  is  a  more  proper  one  to  be  tried 
before  the  court  itself  than  by  a  jury,  the  court 
will,  on  the  application  of  one  of  the  parties, 
direct  it  to  be  heard  without  a  jury,  unless  such 
application  is  opposed  by  the  heir-at-law.  Quick 
v.  Quick,  3  S.  &  T.  460  ;  33  L.  J.,  P.  108; 

When  the  main  question  to  be  decided  was 
presumptive  revocation  of  a  will,  the  court 
(the  defendants  who  were  not  heirs -at -law 
opposing)  directed  the  cause  to  be  tried  by  the 
court  without  a  jury.  Smith  v.  Hood,  3  S.  &  T. 
462. 

By  Jnry.l— The  court  will  make  it  part 

of  an  order  for  tne  trial  of  a  cause  by  a  special 


jury,  that  if  the  applicant  does  not  take  the 
requisite  steps  for  striking  the  jury,  the  other 
party  may  have  it  tried  by  a  common  jury. 
MorrU  v.  Owen,  30  L.  J.,  P.  213. 

The  court  refused  to  allow  an  issue  as  to  the 
contents  of  a  destroyed  will  to  be  tried  by  a 
jury.  James  v.  Foster,  36  L.  J,,  P.  46  ;  15  L. 
T.  544  ;  15  W.  R.  498. 

At  the  Assizes.] -^Application  on  behalf 


of  a  plaintiff  to  direct  a  cause  to  be  tried  at  the 
assizes  refused.  There  is  no  similarity  between 
the  position  of  a  plaintiff  in  the  Probate  Court 
and  his  common  law  right  to  Liy  the  venue 
where  he  pleases.  A  testamentary  suit  is  at 
large,  and  ought  to  be  tried  before  the  judge, 
though  he  has  a  discretionary  power  to  send  an 
issue  to  be  tried  before  a  judge  of  assize.  Cooper 
V.  Moss,  1  S.  &  T.  143. 

In  order  to  save  expense  and  delay,  the  court 
will  generally  allow  issues  to  be  tried  at  the 
assizes.  When,  however,  the  suit  was  for  revo- 
cation of  probate,  and  there  had  been  great  delay 
in  calling  in  the  probate,  and  the  property  was 
large,  the  court  considered  these  circumstances 
sufficient  ground  for  refusing  an  application  by 
the  plaintiff,  opposed  by  the  defendant,  that  the 
issues  should  be  tried  at  the  assizes,  but  ordered 
that  the  defendant,  if  successful,  should  not  be 
allowed  more  costs  than  he  would  have  been 
entitled  to  if  the  issues  had  been  tried  at  the 
assizes.  Ridgioay  v.  Abington,  32  L.  J.,  P,  107  ; 
II  W.  R.  500. 

When  the  principal  issue  raised  was,  whether 
the  deceased  had  destroyed,  with  the  intention 
of  revoking  it,  a  will  which  was  not  forthcoming, 
the  court  refused  to  send  the  issues  for  trial 
at  the  assizes.  Beech  v.  Rathhone,  35  L.  J., 
P.  26. 

The  court  has  no  power  tp  order  an  issue  to  be 
tried  at  the  assizes  by  a  judge,  without  a  jury. 
If  both  parties  wish  the  issue  to  be  so  tried,  they 
should  apply  to  the  judge,  who  will  try  the  issue 
under  the  C.  L.  P.  Act  of  1854,  s.  I.  BusheU  v. 
Blenkhom,  1  L.  R.,  P.  89  ;  85  L.  J.,  P.  75  ;  13 
L.  T.  80  ;  14  W.  R.  408. 

When  issues  are  tried  at  the  assizes,  the  postea 
should  be  signed  by  the  associate.  West  v.  Good' 
rick,  31  L.  J.,  P.  39. 


By  Connty  Conrt   Judge.] — When   the 


judge  is  satisfied  that  the  county  court  has 
jurisdiction  over  a  cause,  he  will  direct  a  cause 
to  be  tried  before  the  judge  of  a  county  court 
having  jurisdiction,  and  will  also  direct  the 
papers  in  that  cause  to  be  transmitted  to  the 
county  court  for  the  purposes  of  that  suit,  but 
he  will  give  no  directions  as  to  the  mode  in 
which  the  cause  shall  be  tried.  Norris  v.  Allen, 
2  S.  &  T.  601  ;  32  L.  J.,  P.  3  ;  7  L.  T.  338 ;  11 
W.  R.  32. 

It  will  be  for  the  judge  of  the  county  court  to 
decide  whether  the  cause  shall  be  tried  before 
him  with  or  without  a  jury.    Ih, 

When  a  county  court  has  jurisdiction,  the 
court  may,  though  application  is  made  on  behalf 
of  all  the  parties  to  the  cause  for  it  tc  be  tried 
at  the  assizes,  still  in  its  discretion  direct  it  to 
be  tried  in  the  county  court.  Dvnn  v.  Bunn, 
1  S.  &  T.  521  ;  30  L.  J.,  P.  40  ;  8  W.  R.  259. 

When  on  an  application  acquiesced  in  by  all 
parties  to  direct  an  issue  to  be  tried  at  the 
assizes,  it  appeared  that  the  whole  property  did 
not  amount  to  300/.,  the  court  required  that  it 
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should  also  appear  that  the  personalty  was  not 
under  200/.,  so  as  to  shew  that  the  oounty  court 
had  no  jurisdiction.    lb. 

Where  issues  in  a  suit  for  proving  a  will  in 
solemn  form  have  hcen  directed  to  be  tried  by 
the  judge  of  a  county  court,  and  are  foand  by 
him  against  the  will,  upon  a  certified  copy  of 
his  decree  being  filed  in  the  principal  registry, 
the  judge  of  the  Probate  Court  will  pronounce 
against  the  will,  and  decide  any  questions  as  to 
costs,  T/umas  v.  Orowth/fr,  2  S.  &  T.  601  ;  10 
W.  R.  861. 

When  contentious  proceedings  are  referred  by 
the  court  to  a  county  court,  the  court  has  no 
further  jurisdiction,  except  by  way  of  appeal, 
over  such  proceedings.  Macleur  v.  Macleur^  1 
L.  R.,  P.  604  ;  37  L.  J.,  P.  68. 

See  also  Practicb  {Trial). 

AmendoMiit  of  Pleadings  at.] — M.  A.  D.,  the 

testatrix,  in  1853  made  her  will,  by  which  she 
gaye  her  property  equally  between  the  plaintiffs, 
defendants,  and  interveners.  In  an  action  by 
the  plaintiffs  propounding  this  will,  it  appeared 
that  in  1874  she  gave  instructions  for  another 
will,  which  would  have  deprived  the  plaintifb 
of  all  interest  in  her  estate.  In  the  course  of 
the  plaintiffs'  case  some  evidence  was  given 
tending  to  shew  that  the  testatrix  was  pre- 
vented by  force  and  threats  from  executing 
the  proposed  will.  The  court  allowed  the  plead- 
ings to  be  amended  by  adding  statements  to  that 
effect,  and  praying  for  a  declaration  that  the 
plaintiffs  held  their  shares  as  trustees  for  the 
defendants  and  interveners.  BetU  v.  Doughty^ 
6  P.  D.  26  ;  48  L.  J.,  P.  71  ;  41  L.  T.  560. 

Bestraixiing  Proceedings  in  the  Court  of  Pro- 
bate.]— The  defendants,  the  heir-at-law  and  some 
of  the  next  of  kin  C>t  a  deceased  person  whose 
will  could  not  be  found,  joined  with  the  plaintiff 
in  executing  a  deed  confirming  the  dispositions 
made  in  a  draft  will  in  favour  of  the  plaintiff. 
Afterwards,  the  defendants  applied  for  letters  of 
administration,  and  opposed  the  grant  of  pro- 
bate to  the  (draft)  will.  On  motion  by  the 
plaintiff,  the  defendants  were  restrained  by  a 
Court  of  Equity  from  farther  proceedings  in  the 
Court  of  Probate,  but  it  was  held  that  on  the 
construction  of  the  deed  there  was  nothing  in 
it  to  prevent  the  other  next  of  kin  from  obtain- 
ing administration.  Wilcocks  v.  Carter^  10  L. 
R.,  Ch.  440  ;  32  L.  T.  444  ;  23  W.  R.  630. 

lisnes.] — He  upon  whom  the  burden  of  prov- 
ing an  issue  lies  is  not  bound  to  prove  every  fact 
or  conclusion  of  fact  upon  which  the  issue  de- 
pends. From  every  fact  that  is  proved,  legiti- 
mate and  reasonable  inferences  may  be  drawn  ; 
and  hence,  in  discussing  whether  there  is,  in  any 
case,  evidence  to  go  to  the  jury,  what  the  court 
has  to  consider  is,  whether,  assuming  the  evi- 
dence to  be  true,  and  adding  to  the  direct  proof 
all  such  inferences  of  fact  as  in  the  exercise 
of  a  reasonable  intelligence  the  jury  would  be 
warranted  in  drawing  from  it,  there  is  sufficient 
to  support  the  issue.  Parfitt  v.  Lawless^  2  L.  R., 
P.  462  ;  41  L.  J.,  P.  68  j  27  L.  T.  215  ;  21  W.  R. 
200. 

Befasal  to  Propound  Will.]— When  the  parties 
interested  under  a  questioned  will  do  not,  though 
cited,  propound  it,  the  mode  of  having  the  Avill 


condemned  is  by  motion,  on  notice,  for  adminis- 
tration, notwithstanding  such  will.  Brennan  v. 
DiUon,  7  Ir.  R.,  Eq.  216. 

Sarrivorthip  of  Hniliand  or  WUt  Moertaiiiad 
by  Petition  or  Declaration.  ] — A  question  whether 
a  husband,  who  has  not  been  h^rd  of  for  many 
years,  survived  his  wife,  litigated  between  the 
next  of  kin  of  the  husband  and  of  the  wife,  m&j 
be  decided  either  on  a  petition  or  declaration. 
Pepnercome  v.  Gardner^  3  L.  R.,  P.  149, 

Objection  to  either  form  of  procedure  is  waived 
by  taking  any  step  in  the  cause.    Ih^ 

Postponement  oil — ^A  defendxmt  moved  for 
the  postponement  of  a  trial  from  the  spring  to 
the  summer  assizes,  on  the  ground  that  a  ma- 
terial witness  for  the  plaintiff,  whom  the  defen- 
dant wished  to  cross-examine  in  court,  would  be 
prevented  by  illness  from  being  present  at  the 
trial.  The  court  rejected  the  motion,  as  it  ap- 
peared that  the  witness  would  probably  die 
oefore  the  summer  assizes,  and  no  advanta^ 
would,  therefore,  be  gained  by  the  postponement. 
Wniiums  V.  Henry,  3  S.  &  T.  463  ;  33  L.  J.,  P. 
110, 

J.  New  TriaL 

Within  what  Time  Applieation  made.] — ^When 
an  issue  has  been  tried  at  the  assizes,  the  parties 
are  not  bound  by  the  rule  of  court,  which  dii^cts 
that  an  application  for  a  new  trial  must  be  made 
within  ten  days  of  the  trial,  or  on  the  first  sit> 
ting  of  the  court  after  the  trial.  Chariton  v. 
Ilvidmarih,  29  L.  J.,  P.  163. 

By  way  of  Appeal  fhmi  Judge  of  County  Conrt.] 

— ^When  a  testamentary  cause,  in  which  a  county 
court  has  jurisdiction,  has  been  commenced  io, 
or  has  been  transferred  to,  a  county  court,  the 
Court  of  Probate  has  no  power  to  giant  a  new 
trial,  or  to  make  any  order  in  the  cause,  unless 
it  is  brought  before  it  by  way  of  appeal  from  the 
determination  of  the  judge  of  the  county  court 
in  point  of  law,  or  upon  the  admission  or  rejec- 
tion of  evidence,  under  20  &  21  Vict.  c.  77,  s.  58. 
XeaU^y  v.  Veryard,  1  L.  R.,  P.  195  ;  35  L.  J.,  P. 
127  ;  14  L.  T.  769  ;  14  W.  R.  970. 

For  farther  Evidence.] — ^When  the  only  ma- 
terial question  at  issue  was  whether  the  decease^ 
who  was  proved  to  have  been  subject  to  insane 
delusions,  was  subject  to  them  at  the  date  of  the 
will,  and  the  evidence  of  the  plaintiffs  principal 
witnesses  negatived  the  existence  of  delusions  at 
any  time,  and  the  defendant's  witnesses  wei« 
unable  to  fix  the  date  of  their  first  appearance, 
and  the  defendant  after  trial  (which  terminated 
in  a  verdict  in  favour  of  the  will)  discovered 
evidence  tending  to  throw  further  light  on  the 
question ;  the  court  being  of  opinion  that  the 
latter  had  not  received  that  full  investigation 
and  final  solution  on  which  it  was  proper  to 
found  a-  decree,  granted  to  the  defendant  a  new 
trial  upon  payment  by  him  of  the  plaintiff^s  costs 
of  the  former  trial.  Young  v.  Dendy.  1  L.  R.,  P. 
344. 

Witness  Convicted  of  Pexjnry.] — In  a  testa- 
mentary suit  the  jury,  being  unable  to  agree, 
was  discharged  without  giving  a  verdict.  The 
question  in  dispute,  the  capacity  of  the  deceased, 
was  afterwards  referred  to  a  second  jury,  wbt) 
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foand  ia  tho  affirmative  and  for  the  plaintiff. 
Application  was  made  for  a  new  trial  on  the 
groimd  of  the  verdict  being  against  the  weight 
of  evidence,  but  it  was  refused.  Subsequently 
the  plaintiff  was  convicted  of  perjury  in  refer- 
ence to  the  evidence  he  gave  in  the  suit : — Held, 
that  that  circumstance  was  not  in  itself  sufficient 
to  justify  the  court  in  allowing  a  new  trial  after 
an  application  with  that  object  had  been  re- 
jected. Davie*  v.  Breclmellf  3  L.  R.,  P.  88  ;  42 
L.  J.,  P.  39  ;  28  L.  T.  604. 

Misdirection.]  —  On  issues  directed  by  the 
Court  of  Probate  to  determine  the  validity  of  a 
will,  evidence  was  given  on  the  part  of  those 
propounding  the  will  that  the  will  was  read 
over  to  the  deceased  before  execution,  and  this 
evidence  those  who  impeached  the  will  were 
not  in  a  position  to  contradict.  The  jury  found 
that  the  will  was  duly  executed,  that  the 
testator  was  at  the  time  of  sound  mind,  that  the 
execution  was  not  procured  by  undue  influence, 
and  that  he  at  the  time  of  the  execution  knew 
and  approved  of  the  contents  of  the  will  except 
as  to  the  residuary  clause,  of  tJie  contents  of 
which  he  did  not  know  and  approve.  A  verdict 
was  entered  accordingly : — Held,  that  no  new 
trial  ought  to  be  granted,  on  the  ground  that  the 
jury  was  not  directed  that  if  they  believed  that 
the  deceased  was  at  the  time  of  the  execution  of 
sound  mind,  they  were  bound  upon  the  uncon- 
tradicted evidence  that  the  will  was  read  over 
to  the  deceased  before  execution  to  find  that  he 
knew  and  approved  of  its  whole  contents.  For 
(assuming  that  the  jury  believed  the  evidence  of 
reading  over,  which  they  were  not  bound  to  do 
merely  because  no  contradiction  was  in  ffict 
given  to  it)  no  irrebuttable  presumption  of 
knowledge  and  approval  of  contents  would 
arise  upon  proof  that  the  testator  was  of  sound 
mind,  that  the  will  was  read  over  to  him,  and 
that  he  thereupon  affixed  his  signature.  Fulton 
V.  Andrew,  7  L.  R.,  H.  L.  448  ;  44  L.  J.,  P.  17  ; 
32  L.  T.  209  ;  23  W.  R.  666. 

Honseof  Lords.]— When  the  Court  of  Probate 
granted  a  rule  nisi  for  a  new  trial,  and  made  it 
absolute  to  enter  a  verdict,  the  House  of  Lords, 
upon  appeal  from  the  order  in  this  form,  enter- 
tained the  original  question  of  ^ew  trial,  and 
made  the  order  which  ought  to  have  been  made 
in  the  court  below.    lb. 

On  AffldaYits — ^Postponement  of.] — The  hear- 
ing of  a  motion  for  a  new  trial  upon  affidavits,  if 
formally  made  in  time,  will  be  postponed  when 
there  has  not  been  sufficient  time  to  procure  the 
necepsary  affidavits.  Toung  v.  Dendy,  36  L.  J., 
P.  43. 

See  also  casei  vnder  Practice. 


k.  Appeal. 

Generally.  ]— The  judge  of  the  Probate  Divi- 
sion having  directed  a  jury  to  find  in  favour  of 
A  will,  on  the  ground  that  the  &cts  proved  were 
no  evidence  of  its  having  been  revoked,  and 
having  pronounced  in  favour  of  the  will,  and 
directed  an  exception  to  his  ruling  to  be  annexed 
to  the  record,  there  being  no  record  to  which  it 
could  be  annexed,  the  Court  of  Appeal  directed 
notice  of  appeal  to  be  given.  Ilarrii,  In  re, 
Cheeu  V.  Lovfijoy,  2  P.  D.  161—0.  A. 


When  a  cause  has  been  heard  before  a  judge 
without  a  jnry,  the  evidence  being  given  vivft 
voce,  the  parties  may,  if  they  please,  apply  for 
a  rehearing  under  r.  60  of  the  Probate  Court 
Orders  of  July,  1862,  or  they  may,  without  doing 
so,  appeal  from  the  decision  of  the  judge,  on  the 
facts  as  well  as  the  law,  to  the  Court  of  Appeal. 
Sugden  v,  St,  Leonards  (^Lord')^  1  P.  D.  154  ; 
45  L.  J.,  P.  49  ;  34  L.  T.  369  ;  24  W.  R.  479— 
C.A. 

■ 

To  the  Home  of  Lords.] — Where  there  is  an 
appeal  from  a  final  decree  to  the  House  of  Lords, 
all  interlocutory  orders  are  under  appeal,  and  it 
is  unnecessary  to  obtain  leave  to  appeal  from 
such  orders.  Smith  v.  AtUins^  2  L.  R.,  P.  169  ; 
39  L.  J.,  P.  78  ;  22  L.  T.  247. 

Leave  to  appeal  from  an  order  discharging  a 
rule  for  a  new  trial  was  refused  on  the  ground 
that  it  was  unnecessary,  the  final  decree  being 
under  appeal.    Ih, 

See  also  Appeal. 

1.  Costs, 
i.  On  Opposing  or  Contesting  Proof  of  Wills* 

A  next  of  kin  pleaded  undue  execution  and 
incapacity  in  opposition  to  a  will,  and  called 
witnesses  in  support  of  these  pleas.  The  court 
pronounced  for  the  will,  but  refused  to  condemn 
the  next  of  kin  in  costs,  undue  influence  not 
having  been  pleaded.  Summ^rell  v.  Clements, 
3  S.  &  T.  35 ;  32  L.  J.,  P.  33  ;  8  L.  T.  172  ;  11 
W.  R.  153. 

Failure  to  establish  pleas  of  undue  influence 
and  fraud  will,  as  a  rule,  be  followed  by  condem- 
nation in  costs.    lb. 

In  deciding  whether  the  costs  of  an  unsuc- 
cessful party  should  be  paid  out  of  the  estate  or 
not,  the  court  will  be  guided  by  the  opinion  of 
the  judge  before  whom  the  issues  were  tried. 
West  V.  Goodrich,  31  L.  J.,  P.  39. 

When  the  opposition  is  groundless  the  unsuc- 
cessful opponent  of  a  will,  who  has  pleaded  the 
incapacity  of  the  testator,  will  be  condemned  in 
costs,  although  he  may  have  acted  bonft  fide. 
lb. 

In  interest  causes  the  general  rule  is  that  the 
unsuccessful  party  is  condemned  in  costs,  except 
under  special  circumstances  of  misconduct  by 
the  opposite  parties.  tJ^Lean  v.  McLean,  1  Ir. 
L.  R.,  Ch.  271. 

In  a  testamentary  suit,  condemnation  in  costs 
includes  all  the  charges  of  an  administrator 
pending  suit.    Fisher  v.  FisJter,  4  P.  D.  231 ;  48 

L.  J.,  P.  69. 

The  rule  and  practice  by  which  a  party  may 
compel  proof  of  a  will  in  solemn  form  without 
liability  for  costs  does  not  extend  to  a  residuary 
legatee  under  a  prior  will.  Hockley  v.  Wyatt, 
7  P.  D.  239  ;  51  L.  J.,  P.  92  ;  47  L.  T.  364 ;  46 
J.  P.  792. 

The  opponents  pleaded  undue  influence  and 
fraud,  but  offered  no  evidence  in  support  of 
these  pleas.  The  court,  to  mark  its  sense  of  the 
impropriety  of  putting  these  pleas  on  the  record, , 
condemned  them  in  whatever  costs  the  plaintifiBs 
might  have  incurred  to  rebut  these  pleas.  Du 
Boison  (foi-merly  Maxwell)  v.  Maxwell,  28  L.  T. 
369 ;  21  W.  R.  576. 

Where  Beasonable  Oronnds  exist  for.] — A  will 
of  a  married  woman  being  propounded  by  her 
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cxecutora,  it  was  opposed  by  her  husband,  and  a 
question  of  domicil  was  raised  upon  the  plead- 
ings. That  question  was  decidea  in  favour  of 
the  executors,  and  the  decision  was  affirmed, 
upon  appeal  to  the  House  of  Lords,  without 
costs,  llie  costs  of  the  litigation  in  the  Court 
of  Probate  were  allowed  out  of  the  estate,  on 
the  ground  that  the  question  raised  bj  the  party 
opposin^f  was  so  doubtful  that  he  was  entitled 
to  have  it  decided  by  a  competent  tribunal. 
Robins  and  Pnxton  v.  Dolphin^  1  S.  &  T.  518  ; 
29  L.  J.,  P.  138 ;  8  W.  R.  177. 

A  person  entitled  In  distribution,  who  merely 
puts  executors  to  strict  proof  of  a  will  in  solemn 
form,  if  he  has  reasonable  ground  for  doing  so, 
will  generally  be  allowed  his  costs  out  of  the 
estate.  But  if  it  appears  that  his  object  in 
calling  for  such  proof  was  not  simply  to  obtain 
the  judgment  of  the  Court  of  Probate  as  to  the 
yalidity  of  the  will,  but  to  elicit  evidence  which 
might  be  used  by  him  in  a  suit  instituted  in 
another  court,  he  will  not  be  allowed  his  costs 
out  of  the  estate.  Sunn/en  v.  Swinfen^  1  S.  &  T. 
283  ;  29  L.  J.,  P.  153. 

Where  a  legal  question  fairly  arises  on  the 
papers  of  a  deceased  person,  the  court  will  order 
the  costs  of  the  losing  party  to  be  paid  out  of 
the  estate.  TJiorncri^t  v.  Lashmar,  2  S.  &  T. 
479 ;  31  L.  J.,  P.  150  ;  8  Jur.,  N.  S.  595  ;  6  L.  T. 
476. 

Where  the  judge  of  assize  was  satisfied  with  a 
verdict  for  the  plaintiff  establishing  a  will,  but 
would  not  have  been  dissatisfied  with  a  contrary 
verdict,  the  court  refused  to  condemn  the  de- 
fendant in  costs.  Bramley  v.  Bramley,  3  S.  & 
T.  430  ;  33  L.  J.,  P.  Ill,  n. ;  12  W.  R.  992. 

If  the  cause  of  litigation  takes  its  origin  in 
the  fault  of  the  testator,  or  of  those  interested  in 
the  residue,  the  costs  will  properly  be  paid  out 
of  the  estate.  Mitchell  v.  Gard,  3  S.  &  T.  275  ; 
33  L.  J.,  P.  7  ;  10  Jur.,  N.  S.  51  ;  9  L.  T.  491  ;  12 
W.  R.  255. 

If  there  are  sufficient  and  reasonable  grounds, 
looking  to  the  knowledge  and  means  of  know- 
ledge of  the  opposing  party,  to  question  either 
the  execution  of  the  will  or  the  capacity  of  the 
testator,  or  to  put  forward  a  charge  of  undue  in- 
fluence or  fraud,  the  losing  party  may  properly 
be  relieved  from  the  costs  of  his  succe^ul  oppo- 
nent.   Ih. 

The  costs  of  an  unsuccessful  opposition  of  a 
will  allowed  out  of  the  estate,  on  the  ground 
that  the  misconduct  of  those  interested  in  set- 
ting up  the  will  had  given  reasonable  ground  for 
the  litigation.  William  v.  Henry,  3  S.  &  T.  471  ; 
33  L.  J.,  P.  110  ;  12  W.  R.  1015. 

H.  died  in  1856  ;  his  widow  proved  his  will  in 
I860,  and  died  in  1862,  making  D.  her  executor, 
and  leaving  him  all  her  property.  C.,  next  of 
kin  of  H.,  cited  D.  to  bring  in  the  probate  of  H.'s 
will.  D.  propounded  it,  and  C.  pleaded  thereto ; 
the  jury  found  the  issues  in  favour  of  D. : — Held, 
that  though  C,  on  the  facts  proved,  might  have 
had  reasonable  grounds  for  opposing  the  probate 
when  taken,  yet  he  had  no  right  to  wait  till  after 
the  widow's  death,  who  might  have  given  im- 
portant evidence,  and  then  call  in  the  probate, 
without  being  liable  to  costs  in  case  of  failure! 
Hawkins^  In  goods  of,  3  S.  &  T.  290  ;  10  L.  T. 
70. 

Cost!  inenrred   by  Conduct  of  Testator.] — 

Doubts  having  been  caused  by  the  condition  in 
which  the  testatrix  had  left  her  testamentary 


papers,  the  court  allowed  the  costs  of  all  parties 
out  of  the  estate,  including,  besides  the  costs  of 
the  executors  propounding  the  former  will,  the 
costs  of  legatees  named  in  it.  Jenner  v.  Ffineh, 
5  P.  D.  106  ;  49  L.  J.,  P.  26  ;  42  L.  T.  327  ;  28 
W.  R.  520. 

Issues  of  undue  execution,  incapacity,  and  un- 
due influence,  raised  by  the  next  of  kin  in  oppo- 
sition to  a  will,  were  found  against  him.  The 
court,  however,  refused  to  condemn  him  in  costs, 
because  it  was  of  opinion  that  the  parties  pro- 
pounding the  will,  and  in  whose  favour  it  was 
made,  had  acted  so  as  to  excite  the  suspicion  of 
the  next  of  kin ;  but  refused  to  allow  his  cosi^ 
out  of  the  estate,  because  he  had  not  sufficient 
grounds  for  the  pleas  he  had  filed.  Sroadbent 
V.  Hughes,  29  L.  J.,  P.  134. 

A  party  pleading  undue  influence  does  not 
exempt  himself  from  liability  for  costs,  by  giving 
notice  that  he  intends  only  to  cross-examine  the 
witnesses  produced  in  support  of  the  will.  Sar- 
rington  v.  Bowyer,  2  L.  jt,  P.  264  ;  41  L.  J.,  P. 
17  ;  25  L.  T.  385  ;  19  W.  R.  982. 

Prim&  facie,  an  executor  is  justified  in  pro- 
pounding his  testator's  will,  and  if  the  facts 
within  his  knowledge  at  the  time  he  does  so  tend 
to  shew  eccentricity  merely  on  the  part  of  the 
testator,  and  he  is  totally  ignorant  at  the  time 
of  the  circijmstanccs  and  conduct  which  after- 
wards induce  a  jury  to  find  that  the  testator  was 
insane  at  the  date  •of  the  will,  he  will,  on  the 
principle  that  the  testator*8  conduct  was  the 
cause  of  litigation,  be  entitled  to  receive  his 
costs  out  of  the  estate,  although  the  will  is  pro- 
nounced against.  Bougliton  v.  Knight^  3  L.  IL. 
P.  64  ;  42  L.  J.,  P.  25  ;  28  L.  T.  562. 

A  testator,  before  the  execution  of  his  het 
will,  which  was  in  favour  of  his  wife,  and  was 
propounded  by  her,  had  executed  another  will 
not  so  favourable,  but  the  existence  of  which  he 
concealed  from  her.  The  last  will  being  dis- 
puted unsuccessfully  by  parties  interested  under 
the  prior  will : — Held,  that  the  testator  had  con- 
duced to  the  litigation,  and  costs  granted  out  of 
the  estate.  Du  Boison  (formerly  Maxwell)  v. 
Maxtvell,  28  L.  T.  369  ;  21  W.  R.  575. 

The  court  allowed  cc^ts  out  of  the  estate  to 
the  unsuccessful  opponent  of  a  will,  although 
he  had  pleaded  undue  influence  and  fraud,  being 
of  opinion  that  the  mode  in  which  the  testatof 
had  executed  the  will  and  the  conduct  of  the 
persons  beneficially  interested  under  it,  had  rea- 
sonably excited  doubt  and  suspicion,  and  justi- 
fied those  pleas.  Orton  v.  Smith,  3  L.  R.,  P.  23  ; 
42  L.  J.,  P.  23  ;  28  L.  T.  112. 

The  costs  of  an  unsuccessful  opposition  to  a 
will  must  be  paid  out  of  the  estate  in  cases  where 
the  testator,  by  his  own  conduct,  and  habits  and 
mode  of  life,  has  given  the  opponents  of  the  will 
reasonable  ground  for  questioning  his  testamen- 
tary capacity.  Dames  or  Davi^  v.  Oregoiy^  3 
L.  R.,  P.  28  ;  42  L.  J.,  P.  33  ;  28  L.  T.  239 :  21 
W.  R.  462. 

In  cases  where  neither  the  testator  by  his  own 
conduct,  nor  the  executors  or  persons  interested 
under  the  will  by  their  conduct,  have  brought 
about  the  litigation  as  to  its  validity,  but  the  op- 
ponentsof  the  will,  after  due  inquiry  into  the^M^te. 
entertained  a  bon4  fide  belief  in  the  existence  of 
a  state  of  things  which,  if  it  did  exist,  would  jus- 
tify the  litigation,  and  the  opposition  is  unsae- 
cessful,  each  party  must  pay  his  own  costs.    Ih, 

Nine  years  after  a  testator's  death,  his  exe^ 
cutor  produced    and   propounded  a  will.      It 
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was  opposed  by  the  next  of  kin.  The  execator 
accounted  for  the  delay  by  saying  that  the 
testator  had  desired  that  it  should  not  be 
prod  need  until  after  his  mother's  death.  The 
will  being  admitted  to  probate  : — Held,  that  as 
the  conduct  of  the  testator  in  desiring  its  con- 
cealment had  given  the  next  of  kin  a  reasonable 
ground  for  suspicion,  she  ought  not  to  have  been 
condemned  in  the  costs  of  her  opposition.  £ni' 
i>erley  v.  Trevanion^  29  L.  J.,  P.  143. 

Of  Next  of  Kin. ^— After  a  next  of  kin  had 
taken  out  administration,  a  will  was  pro- 
pounded by  one  of  the  residuary  legatees. 
The  court  pronounced  for  the  will,  but  allowed 
the  costs  of  the  next  of  kin,  in  obtaining 
.administration  and  in  putting  the  residuary 
legatee  upon  proof  in  solemn  form,  out  of  the 
estate,  as  the  residuary  legatee  did  not  pro- 
duce the  will  until  after  administration  had 
ibeen  taken  out,  and  several  months  after  the 
-testator's  death,  although  he  was  several  times 
desired  by  the  next  of  kin  to  produce  it  if  it 
existed,  and  he  gave  no  explanation  of  the  delay. 
SmUh  V.  Smith,  4  S.  &  T.  3  ;  34  L.  J.,  P.  57  ;  11 
Jur.,  N.  S.  143  ;  13  W.  R.  504. 

A  next  of  kin,  who  unsuccessfully  opposed  a 
will,  was  condemned  in  the  costs  of  another  next 
of  kin,  whom  he  had  cited  to  see  proceedings, 
And  who  had  appeared  and  pleaded,  but  had 
taken  no  other  part.  Croat  v.  Crou,  3  S.  &  T. 
392  ;  33  L.  J.,  P.  42  ;  19  W.  K.  694. 

A  next  of  kin,  who  contested  the  validity  of  a 
will,  propounded  by  the  widow  of  the  deceased 
as  the  sole  executrix  named  therein,  which  was 
pronounced  against  by  the  court,  but  without 
condemning  the  widow  in  costs,  is  entitled  to 
have  his  costs  out  of  the  estate.  Critcliell  v. 
CrUchell,  3  S.  &  T.  41  ;  32  L.  J.,  P.  108  ;  8  L.  T. 
173;  11  W.R.  401. 

An  executor  propounded  a  will,  to  which  the 
defendant,  next  of  kin,  pleaded  undue  execution, 
but  gave  no  notice  of  merely  cross-examining 
plaintiff's  witnesses.  At  the  trial  the  plaintiff 
examined  one  attesting  witness,  who  proved 
due  execution;  the  defendant  called  the  other 
attesting  witness,  who  negatived  due  execution, 
and  the  jury  found  a  verdict  establishing  the 
will.  The  court  refused  to  make  an  order  as  to 
costs.  Ferrey  v.  King,  3  S.  &  T.  51  ;  32  L.  J.,  P. 
120  ;  7  L.  T.  219. 

B.,  acting  really  in  the  interest  of  an  infant 
residuary  legatee,  succeeded  in  establishing  a  will 
under  which  she  herself  took  only  a  trifling 
legacy,  the  executor  having  refused  to  propound 
the  will#  The  court  held  that  the  circumstances 
of  the  case  were  such  as  to  warrant  the  oppo- 
sition to  the  will,  and  at  first  refused  to  make 
any  order  as  to  costs;  but,  on  the  representa- 
tion that  B.  was  not  primarily  entitled  to  the 
grant  with  the  will  annexed,  and  so  might 
never  be  in  a  position  to  repay  herself  the  ex- 
penses of  the  suit,  it  ordered  her  costs  to  be  paid 
out  of  the  estat<}.  JBewtJier  v.  William»,  3  S.  & 
T.  62  ;  11  W.  R.  641.  n. 

A  next  of  kin  who  calls  in  probate  of  a  will 
and  gives  the  usual  notice  under  r.  41,  will  not, 
it  unsuccessful,  be  condemned  in  costs  because 
the  sole  evidence  upon  which  his  opposition  to 
the  will  is  founded  must  to  his  knowledge  be 
open  to  grave  suspicion,  from  being  that  of  an 
attesting  witness  who  had  previously  made  an 
affidavit  of  due  execution.  Such  evidence,  though 
primi  facie  untrustworthy,  may  justify  the  next 


of  kin  in  requiring  proof  of  the  will  in  solemn 
form.  Sheffield  v.  Sheffield,  43  L.  J.,  P.  72  ;  31 
L.  T.  455. 

A  next  of  kin  who  unsuccessfully  opposed  a 
will  on  the  ground  of  incapacity,  was  not  con- 
demned in  costs  where  the  opposition  was  in- 
duced by  a  statement  of  the  medical  attendant 
of  the  deceased,  who  also  attested  the  will,  to 
the  effect  that  he  read  over  the  will  to  the  de- 
ceased, who  signified  his  assent  by  gesture  only, 
and  that  he  could  not  swear  that  the  deceased 
was  in  full  possession  of  his  mental  faculties. 
Tijrpett  V.  Tijfpett,  35  L.  J.,  P.  41. 

After  Notice  that  Will  not  to  be  Sap- 


ported.] — When  a  next  of  kin,  who  resisted  pro- 
bate on  the  ground  of  undue  execution,  proce^ed 
to  trial,  despite  of  notice  by  the  executor  that  it 
was  not  intended  to  support  the  will,  the  court 
refused  to  allow  him  costs  out  of  the  estate, 
other  than  such  as  the  registrar,  having  regard 
to  the  duty  cast  upon  him,  might  think  reason- 
able.   Fritchley  v.  Fritchley,  16  L.  T.  267. 

Fropounder  Withdrawing  on  Homing  of 


Trial.] — An  attorney  propounded,  as  executor,  a 
will  which  purported  to  be  attested  by  two  of 
his  clerks.  The  next  of  kin  pleaded  in  oppo- 
sition to  the  will ;  issue  was  joined,  and  the  cause 
came  on  for  trial  before  a  jury.  On  the  morn- 
ing of  the  trial,  the  counsel  for  the  executor 
stated  that  the  executor  would  consent  to  a  ver- 
dict for  the  defendant.  In  the  absence  of  a 
satisfactory  explanation  by  the  plaintiff  of  the 
circumstances  under  which  the  will  had  been 
propounded  and  withdrawn,  the  court  con- 
demned him  in  the  costs  of  the  suit.  JlicJiards 
V.  Ilumphreyt,  29  L.  J.,  P.  137. 

Interrening  after  Eitablishment  of  Will.  ] 


— ^A  next  of  kin,  though  not  cited  to  sec  proceed- 
ings, and  not  having  intervened,  if  in  fact  cogni- 
zant of  a  suit  between  the  executor  of  a  will  and 
other  next  of  kin,  ending  in  the  establishment  of 
the  will,  is  not  at  liberty  in  any  way  to  oppose 
probate  of  such  will  being  taken  ;  and  where,  on 
a  verdict,  the  court  had  pronounced  for  a  will,  and 
a  next  of  kin  so  situated  had  entered  a  caveat,  the 
court  directed  probate  to  issue  in  spite  of  the 
caveat,  and  condemned  the  next  of  kin  in  costs. 
Ratcliffe  v.  Barnes,  2  S.  &  T.  486  ;  31  L.  J.,  P. 
611  ;  8  Jur.,  N.  S.  313  ;  6  L.  T.  658. 

The  next  of  kin  opposed  a  will  executed  in  the 
Mysore  territory,  in  the  East  Indies,  on  the 
ground  that  the  testator  was  a  domiciled  Scots- 
man, and  that  the  execution  was  invalid  by  the 
law  of  Scotland.  Pending  the  suit,  a  court  of 
appeal  in  Scotland,  in  another  case,  determined 
that  the  will  of  a  domiciled  Scotsman  as  to 
personalty  was  good,  if  executed  according  to 
the  lex  loci  actds.  The  next  of  kin  gave  notice 
to  the  plaintiffs  that  they  no  longer  intended  to 
dispute  probate ;  and  when  the  cause  came  on  for 
hearing  asked  for  their  costs  out  of  the  estate ; 
but  the  court  refused  to  make  any  order  for 
costs,  on  the  ground  that  they  had  raised  an 
issue  of  fact  as  to  domicil  likely  to  put  the  plain- 
tiffs to  great  expense,  as  well  as  the  issue  at  law. 
Onslow  V.  Cannon,  2  S.  &  T.  136  ;  30  L.  J.,  P. 
165  ;  4  L.  T.  217. 

Of  Executors.] — A  widow  twelve  months  after 
the  death  of  her  husband,  who  died  in  Canada, 
took  probate  of  a  will  in  which  she  was  named 
executrix.    A  month  afterwards  a  citation  was 


1039 


WILL — Probate  and  Letters  of  Administration. 


1040 


extracted  by  the  plaintiflf,  calling  upon  her  to 
bring  such  probate  into  the  registry,  which  she 
did.  He  then  propounded  a  later  will  and  after 
a  short  delay  she  withdrew  from  the  suit.  The 
court  declined  to  condemn  her  in  the  costs. 
Smith  V.  Fletclier,  2  L.  R.,  P.  20 ;  21  L.  T. 
646. 

A  person  was  of  eccentric  habits,  but  had 
always  managed  his  own  affairs.  His  executors 
propounded  his  will,  but  failed  to  support  it,  the 
evidence  shewing  that  at  the  time  it  was  exe- 
cuted he  was  not  of  sound  mind.  The  court  being 
of  opinion  that  they  had  acted  in  the  bonft  fide 
belief  of  his  capacity,  and  that  they  could  have 
had  no  knowledge  of  his  true  life  and  character, 
until  it  was  disclosed  on  the  trial,  allowed  their 
costs  out  of  the  estate.  Jiovghton  v.  Knight^  3 
L.  R.,  P.  64  ;  42  L.  J.,  P.  41  ;  28  L.  T.  662. 

An  executor  propounded  a  will  in  the  interest 
oE  infant  children,  and  did  not  become  aware, 
nntil  after  the  suit  was  instituted,  that  it  had 
not  been  duly  executed : — Held,  that  he  was 
entitled  to  his  costs  out  of  the  estate.  JDaviet  v. 
Beefy  13  L.  T.  609. 

A  will  propounded  by  the  executors  was  op- 
posed by  the  plaintiff,  one  of  the  next  of  kin. 
The  issues  were  tried  by  a  jury,  and  were  found 
for  the  executors,  and  the  will  was  pronounced 
for.  After  an  order  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence,  had  been  granted,  the  plaintiff 
abandoned  further  opposition  to  the  will,  llie 
court,  upon  the  application  of  two  of  the  next  of 
kin,  who  had  been  cited  to  see  proceedings  and 
had  appeared,  but  had  not  pleaded,  allowed 
them  to  plead  and  adopt  the  proceedings 
already  had  in  the  suit.  The  order  for  a  new 
trial  was  ultimately  made  absolute,  the  executors 
being  allowed  their  costs  up  to  that  time  out  of 
the  estate.  BotUton  v.  Bmdtan^  1  L.  R.,  P.  456  ; 
37  L.  J.,  P.  19  ;  17  L.  T.  415. 

— •  Acting  withoat  Beaionable  Caue.] — ^A 
nude  executor  who,  without  reasonable  ground, 
propounds  a  testamentary  paper,  is  liable  for 
costs.  An  executor,  if  he  has  any  doubt  as  to 
the  validity  of  a  testamentary  paper,  should, 
before  propounding  it,  take  security  for  his  costs 
from  the  persons  interested.  Rennie  v.  Masfie, 
1  L.  R.,  P.  118  ;  35  L.  J.,  P.  124  ;  14  L.  T.  188  : 
14  W.  R.  516. 

A  nude  executor  who  propounds  a  testamentary 
paper,  of  the  validity  of  which  there  is  no  reason- 
able prim&  facie  probability,  cannot  escape  from 
the  liability  of  being  condemned  in  costs  by  the 
fact  that  he  takes  no  interest  under  the  paper. 
Roberts  v.  CotomcadoWj  21  L.  T.  367. 

Where  Negligent  ]— Where  the  substance 

of  a  will  has  been  propounded,  and,  in  most  par- 
ticulars, established  by  an  executrix,  through 
whose  negligence  the  original  will  had  been  lost, 
the  court  condemned  the  executrix  in  the  costs 
of  the  defendants,  and  allowed  her  only  such 
costs  as  she  would  have  incurred  in  proving  the 
original  will  in  solemn  form.  Burls  v.  Burls^  1 
L.  R.,  P.  472  ;  36  L.  J.,  P.  125  ;  16  L.  T.  677  :  15 
W.  R.  1090. 

Guilty  of  XlBConduct.]  —  The  executor 

propounded  the  will.  It  was  opposed  on  behalf 
of  the  crown  by  the  solicitor  for  the  duchy  of 
I^ancaster,  who  alleged  that  the  deceased  had 
died  intestate,  leaving  no  next  of  kin,  and  also 


by  persons  claiming  to  be  next  of  kin.  The 
crown  and  the  other  defendants,  whose  interest 
was  accepted  by  the  plaintiff,  pleaded  the  same 
pleas.  All  parties  were  represented  by  counsel 
at  the  trial,  and  the  will  was  upset,  llie  crown 
did  not  ask  for  costs  ;  and  it  ultimately  turned 
out  that  the  other  deiendants  were  not  next  of 
kin.  The  court,  notwithstanding,  condemned 
the  executors  in  the  costs  incurred  by  them  in 
the  suit.  Ooss  v.  mil,  40  L.  J.,  P.  39  ;  25  L.  T. 
133  ;  19  W.  R.  878. 

An  executrix  having  propounded  a  will  in. 
solemn  form,  the  residuary  clause,  which  was  in 
her  favour,  was  of/poscd,  and  the  court  pro- 
nounced for  the  will,  excluding  the  residuary 
clause  from  the  probate  on  the  ground  that  it  had. 
been  obtained  by  her  undue  influence.  The  court, 
condemned  her  in  the  costs  of  the  suit,  with  the 
exception  of  the  costs  of  proving  the  will  in 
solemn  form,  which  she  was  allowed  to  take  ont 
of  the  estate.    Smith  v.  AtkiM,  2  L.  R.,  P.  169. 


Eennnciation.]  —  A    testator 


executed  two  wills,  the  first  in  England,  and  tlie 
second  in  Italy  where  he  was  domiciled  at  the 
time  of  his  death.  The  English  will  dispoeed  of 
realty  and  personalty,  and  nominated  an  execn- 
tor.  The  second,  or  Italian  will,  disposed  of  the 
personalty  only,  but  contained  a  general  revoca* 
tory  clause : — Held,  that  the  second  will  revoked 
the  first,  including  the  appointment  of  the 
executor.  And  the  executor,  who  resisted  revo- 
cation of  the  probate  of  it,  granted  to  him  in 
common  form,  was  condemned  in  costs.  Cdttrell 
V.  Cottrell,  2  L.  R.,  P.  397  ;  41  L.  J.,  P.  57  ;  26 
L.  T.  527  ;  20  W.  R.  590. 


Of  a  Frevioiu  Will.] — ^An  executor  of  a 


former  will  has  the  same  right  as  a  next  of  kin 
to  put  an  executor  of  a  subsequent  wiU  npon 
proof  in  solemn  form,  and  to  interrogate  his  ^t- 
nesses,  without  being  liable  for  costs.  Boston  t. 
Fox,  29  L.  J.,  P.  68. 

Probate  of  a  will  was  opposed  by  the  next  of 
kin,  who  was  also  the  executor  of  a  preTioits> 
will.  He  made  an  inquiry  into  the  cireumstancea 
under  which  the  later  will  was  executed,  though 
he  was  aware  of  the  execution,  and  knew  the 
name  of  the  attorney  who  had  prepared  it.  He 
pleaded  undue  execution,  incapacity,  and  that 
the  will  was  not  the  last  will  of  the  deceased, 
but  gave  notice  before  the  hearing  that  he  did 
not  intend  to  produce  evidence.  On  crosB- 
examination  of  a  witness  in  support  of  the  will, 
facts  were  elicited,  which,  in  the  opinion  of  tlie 
court,  would  have  justified  the  next  of  kin  in 
calling  for  proof  of  the  will  in  solemn  form,  if 
they  had  been  known  to  him  ;  but  as  they  weie 
not  known  to  him  until  stated  by  the  witness  in 
court,  and  he  had  made  no  previous  inquiry  as  to 
the  circumstances  attending  the  execution,  the 
court  refused  to  allow  his  costs  out  of  the  eatate, 
although  it  did  not  condemn,  him  in  ooste. 
Seaton  v.  Sturch,  29  L.  J.,  P.  195. 

Where  executors  of  an  earlier  will,  being  dia- 
interested  persons,  opposed  on  reasonable  gronnda 
a  will  of  later  date,  and  the  verdict  of  a  jnty 
establishing  the  later  will,  tiie  executors  of  tlie 
earlier  will  held  to  be  entitled  to  their  costs  ont 
of  the  estate.    FoaJe  v.  T^rethetcy,  9  L.  T.  87. 

Where  a  next  of  kin  successfolly  opposed,  on 
the  ground  of  undue  influence  exereised  by  the 
executor,  and  by  the  residuary  legatee,  a  will 
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propounded  by  the  executor,  the  court  con- 
demned the  executor  in  costs.  Kasli  v.  Yellowly, 
3  S.  &  T.  59  ;  3  L.  T.  290 ;  11  W.  R.  541. 

The  plaintiff  was  also  executor  under  an  earlier 
will,  which  appointed  the  same  residuary  legatee, 
under  which  the  executor  took  nothing,  and  the 
court  refused  to  make  an  order,  securing  out 
of  the  estate  to  the  defendant  such  costs  as  he 
might  not  be  able  to  recover  from  the  plaintiff. 

Itttexrenen.]— A.,  B.  and  C,  three  legatees 
named  in  a  codicil,  sought  probate  of  it  in 
solemn  form  against  the  executors  named  in  the 
will.  Subsequently  to  their  having  propounded 
the  codicil,  D.,  another  legatee,  intervened.  The 
executors  by  their  replication,  which  was  given 
in  after  D.  had  intervened,  admitted  part  of 
the  alleged  codicil,  including  the  legacy  to  D. : 
— Held,  that  D.  was  not  entitled  to  have  his 
costs  out  of  the  estate.  Shatce  v.  Marthull,  1 
S.  &  T.  129. 

In  interest  suits,  the  unsuccessful  party  is,  as 
a  general  rule,  condemned  in  costs.  Wiseman 
V.  Wiseman,  1  L.  R.,  P.  351 ;  36  L.  J.,  P.  22  ;  15 
L.  T.  415. 

But  when  the  litigation  was  caused  by  the 
misstatements  of  the  widow  herself,  and  the 
neglect  of  her  attorney  to  supply  the  other  side 
with  the  time  and  place  of  the  marriage,  which 
was  denied,  the  court  decline  to  condemn  in 
costs  the  party  who  challenged  her  interest, 
and  failed.    lb. 

Of  Legatees.] — ^Vhe^e  the  litigation  arose  out 
of  the  testator's  act,  and  the  subsequent  con- 
duct of  the  parties  was  calculated  to  excite 
suspicion,  the  court  allowed  a  legatee,  who  re- 
sisted probate,  costs  out  of  the  estate,  although 
the  opposition  was  unsuccessful,  and  fraud 
was  charged.  Hoot  on  v.  Dennett  17  L.  T.  670  ; 
16  W.  R.  488  ;  S,  P.,  MUchell  v.  Gard,  3  S.  & 
T.  276  ;  33  L.  J.,  P.  7  ;  10  Jur.,  N,  S.  51  ;  9  L.  T. 
491 ;  12  W.  R.  255. 

Of  Heir-at-Law.]— -An  heir-at-law  cited  to  see 
proceedings,  if  he  pleads,  but  does  not  prove 
suit,  in  opposition  to  a  will,  is,  with  respect  to 
his  liability  to  costs,  in  a  position  analogous  to 
that  of  the  next  of  kin  in  the  Prerogative 
Court,  who,  not  content  with  putting  the  exe- 
cutors on  proof  of  the  will,  have  brought  in  an 
allegation,  and  have  failed  to  prove  it,  and 
therefore  an  heir  will  be  liable  for  costs  in- 
curred since  an  entry  of  a  caveat  by  him. 
Fyson  v.  Westrope,  1  S.  &  T.  279 :  29  L.  J.,  P. 
139;  5  Jur.,  N.  S.  260. 

When  the  court  gives  the  next  of  kin,  who 
unsuccessfully  oppose  a  suit,  their  costs  out  of 
the  estate,  on  the  ground  that  the  litigation 
was  caused  by  the  act  of  the  testator,  it  will 
also  give  the  heir-at-law,  who  has  been  cited 
to  see  proceedings,  his  costs  out  of  the  estate 
if  he  has  not  by  his  conduct  put  the  estate  to 
unnecessary  expense.  Smyth  v.  Wilson.  36  L. 
J.,  P.  82  ;  15  L.  T.  446. 

In  a  suit  as  to  the  construction  of  a  will,  in 
which  the  heir-at-law  is  a  necessary  party,  and 
is  made  a  party  by  order  of  the  court,  he  will 
be  allowed  the  costs  both  of  proving  his  heirship, 
and  also  of  the  general  suit  between  the  parties, 
even  though  he  is  ultimately  unsuccessful.  Sin* 
ffleton  V.  TovUinson,  3  App.  Cas.  404  ;  38  L.  T. 
653  ;  26  W.  R.  722. 


An  heir-at-law,  who  intervenes  in  a  suit  and 
opposes  a  will,  is  entitled  to  costs  if  the  will  is 
pronounced  against.  Mayson  v.  Parian,  2  L.  R., 
P.  38  ;  39  L.  J.,  P.  20 ;  21  L.  T.  647. 

When  issues  are  found  distributively,  the  party 
condemned  in  costs  is  not  liable  for  costs  of 
issues  found  in  his  favour,  if  separately  from  the 
other  costs.    Ih, 

Where  Notice  Giyen   of  Intention   to 


CfroM-Examine  only.] — If  the  next  of  kin  or 
others  having  a  right  to  put  executors  upon  proof 
of  a  will  in  solemn  form  of  law,  plead  undue 
influence  or  fraud,  they  will  be  liable  for  costs, 
although  they  may  have  given  a  notice  that  they 
only  intend  to  cross-examine  the  witnesses  pro- 
duced in  support  of  the  will.  Harrington  v. 
Bowyer,  2  L.  K.,  P.  264  ;  41  L.  J.,  P.  17  ;  25  L. 
T.  385 ;  19  W.  R.  982. 

A  next  of  kin,  who  vexatiously  calls  in  pro- 
bate of  a  will  granted  in  common  form,  may  be 
condemned  in  costs,  although  he  has  g^ven  notice 
that  he  intends  only  to  cross-examine  the  wit- 
nesses produced  in  support  of  the  will.  Beale 
V.  Beale,  3  L.  R.,  P.  179  ;  43  L.  J.,  P.  70;  30  L. 
T.  770 ;  22  W.  R.  712. 

Application  for— Lapse  of  Time.] — In  a  suit 
between  the  Queen's  proctor  and  a  party  claim- 
ing to  be  next  of  kin,  as  to  the  legitimacy  of  a 
deceased,  a  verdict  was  given  in  favour  of,  and 
administration  g^nted  to,  such  alleged  next  of 
kin.  Under  the  impression  that  he  could  pay 
his  costs  of  suit  out  of  the  property  of  the  de- 
ceased, no  application  was  made  by  him  to  the 
court  at  the  time  of  trial  in  reference  to  that 
matter,  but  in  consequence  of  proceedings  in 
chancery  he  had  been  unable  to  recover  such 
costs.  A  citation  having  been  served  upon  him 
to  shew  cause  why  the  administration  should  not 
be  revoked,  by  reason  that  he  was  not  one  of  the 
next  of  kin  of  the  deceased,  he  applied  to  the 
court,  after  the  lapse  of  nine  yeare,  to  make  a 
formal  order  that  his  costs  of  suit  against  the 
Queen's  proctor  should  be  paid  out  of  the  de- 
ceased's estate.  The  court  refused  to  do  so,  after 
such  lapse  of  time.  Dyke  v.  Williams,  2  L.  R., 
P.  239  ;  40  L.  J.,  P.  33 ;  24  L.  T.  805  ;  19  W,  R. 
784. 

Ifine  Bevisayit  vel  non.] — When  the  heir- 
at-law  filed  a  bill  against  the  devisee  and  exe- 
cutor impeaching  the  validity  of  the  will,  and 
an  issue  was  directed  which  resulted  in  the 
validity  of  the  will  being  established : — Held, 
that  the  bill  must  be  dismissed  without  costs  as 
regarded  the  devisee,  and  that  the  heir-at-law 
must  pay  the  costs  of  the  executor.  Banks  v. 
Ooodfellow,  11  L.  R.,  Eq.  472  ;  40  L.  J.,  Ch. 
511. 

Codicil  Proved  by  Legatee — Costs  as  of  Execn- 

tor  Proving.] — A  legatee  who  has  propounded 
a  codicil  and  succeeded  is  entitled  to  the  same 
costs  as  an  executor  under  similar  circumstances. 
The  defendant,  the  executor  of  the  will  of  R.  C., 
had  proved  the  will  only.  The  plaintiffs  pro- 
pounded a  codicil.  The  court  having  pronounced 
for  the  codicil,  condemned  the  defendant  in 
costs,  and  gave  the  plaintiffs  also  out  of  the  estate 
such  sum,  nomine  expensarum,  as  would  cover 
the  additional  expenses.  Wilkinson  v.  Corfield, 
6  P.  D.  27  ;  50  L.  J.,  P.  44  ;  29  W.  R.  613  ;  45  J. 
P.  440. 
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Yarying  Order.]— The  court,  having  made  an 
Older  that  the  costs  of  all  parties  should  be  paid 
oat  of  the  estate,  with  a  priority  to  the  costs  of 
the  executor,  who  was  universal  legatee  of  the 
personal  and  devisee  of  the  real  estate,  refused 
to  vary  such  order,  so  as  to  make  the  costs  a 
charge  upon  the  real  estate,  in  case  the  personalty 
was  insufficient.  Jkivies  v.  H^nolds,  3  L.  B.,  P. 
IK) ;  28  L.  T.  606.  ' 

The  court,  on  decreeing  probate,  ordered  that 
the  costs  of  a  defendant  (who  was  interested  in 
both  the  real  and  the  personal  estate,  and  had 
unsuccessfuUy  opposed  the  will)  should  be  paid 
out  of  the  assets,  although  he  had  pleaded  undue 
influence  and  fraud,  being  of  opinion  that  acts  of 
the  testator,  indicative  of  delusions,  justified  the 
opposition  ;  but,  being  also  of  opinion  that  that 
was  no  ground  for  the  pleas  of  undue  influence  and 
fraud,  deducted  from  the  defendant's  costs  what 
appeared  a  reasonable  sum  to  cover  the  additional 
expense  thereby  occasioned,  and  that  decree 
having  been  passed,  the  court  refused  an  appli- 
cation on  motion  on  behalf  of  the  widow  of  the 
testator  to  vary  it  as  to  the  costs.  O' Kelly  v. 
Browne,  9  Ir.  R.,  Eq.  353. 

Liability  of  Harried  Women  for.  J— In  an  ac- 
tion for  probate  which  was  tried  by  a  jury,  and 

in  which  the  verdict  was  for  the  plaintiff; 

Held,  that  the  court  had  power  to  condemn  in 
costs  the  defendant,  a  married  woman  having 
general  separate  estate.  Morris  v.  Freeman,  3 
P.  D.  65 ;  47  L.  J.,  P.  79  ;  39  L,  T.  125  :  27  W. 
K.  62. 

Where  a  will  was  propounded  by  a  married 
woman,  and  her  husband  had  not  been  joined 
with  her  as  a  party  to  the  suit,  the  court  having 
pronounced  against  the  will,  condemned  the  wife 
in  the  costs.  Clarhson  v.  Waterhouse,  2  S.  &  T. 
378  ;  29  L.  J.,  P.  136  ;  6  Jur.,  N.  S.  326. 

Parties  Cited,  but  not  Appearing.  1 —The  court 
has  power  to  condemn  a  party  who  has  been 
cited,  but  has  not  appeared,  in  the  costs  of  a  tes- 
tamentary suit.  Xhig  V.  Gillard,  1  L.  R.,  P. 
539  ;  37  L.  J.,  P.  4  ;  17  L.  T.  297. 

Of  aneen's  Procter.!— The  court  has  no  autho- 
rity to  condemn  the  Queen's  proctor  in  the  costs 
of  unsuccessful  litigation.  Atkinson  v.  Her 
Mdjesty's  Proctor,  2  L.  R.,  P.  255  ;  40  L.  J.,  P. 
49  ;  26  L.  T.  164  ;  19  W.  R.  786. 

Liability  of  Administrator.]— An  order  on  an 
administrator  to  pay  costs  is  equivalent  to  an 
order  to  pay  out  of  the  deceased's  estate  ;  and 
if  the  assets  have  been  properly  exhausted,  no 
attachment  will  be  granted  for  disobedience  of 
such  order.  Willianis,  In  goods  o/l  3  S.  &  T. 
437  ;  33  L.  J.,  P.  127  ;  10  L.  T.  683. 


Of  Administrator  and  Beceiver  pending 

Suit.]— The  duties  of  an  administrator  and 
receiver  pending  suit  commence  from  the  date 
of  the  order  of  appointment,  and  if  the  decree  in 
the  action  is  appealed  from,  do  not  cease  until 
the  appeal  has  been  disposed  of.  Costs  of  the 
administrator  and  receiver  pending  suit  and  of 
his  solicitor  allowed  from  the  date  of  the  appoint- 
ment until  the  dismissal  of  the  appeal.  Taylor 
V.  Taylor,  6  P.  D.  29  ;  50  L.  J.,  P.  45  ;  45  X  P. 
457, 


Of  appointing  Administrator  pendente 

lite.l — The  costs  of  appointing  an  administrator 
pendente  lite  are  part  of  the  costs  for  which  the 
unsuccessful  party  condemned  in  costs  will  be 
liable.  Fisher  v.  Fislutr  or  Fry,  4  P.  D.  231 ;  48 
L.  J.,  P.  69  ;  44  J.  P.  24. 

Friority  in  Payment  of.]— One  of  the  creditors 
of  a  testator  cited  the  executrix  in  the  I^bate 
Division  to  prove  the  will,  and  an  order  was 
made  that  she  should  prove  it  within  a  time 
limited,  and  that,  in  default  of  her  doing  so, 
administration  should  be  granted  to  the  creditor. 
The  executrix  proved  the  will,  and  another 
friendly  creditor  then  commenced  an  action  io 
the  Chancery  Division  against  her  to  administer 
the  estate,  and  the  ordinary  administration  decree 
was  made.  Afterwards  the  creditor  who  had 
issued  the  citation  obtained  in  the  Probate 
Division  an  order  that  his  costs  of  the  proceed- 
ings there  should  be  paid  out  of  the  estate  in 
priority  to  other  claims :— Held,  that  the  costs 
of  the  administration  action  must  be  paid  in 
priority  to  the  costs  in  the  Probate  Division. 
Mayluiw,  In  re,  Howies  v.  JfayJiew,  5  Ch.  D. 
596 ;  46  L.  J.,  Ch.  652  ;  37  L.  T.  48  ;  25  W.  R. 
621— C.  A, 

Set  oflf  of.] — It  is  a  common  practice  of  the 
court  to  award  each  party  a  portion  of  the  costs 
of  a  cause  at  the  flnat  hearing ;  and  the  coort  has 
jurisdiction  to  direct  a  set  off  of  costs  awarded 
by  the  court  itself  as  between  two  parties. 
Magrath  v.  May  rath,  10  Ir.  R.,  Eq.  155. 

Of  Probate  Aetion  when  included  in  Coati 

of  Administration.] — ^A  testator  by  his  will  gave 
2,000Z.  to  be  equally  divided  among  certain 
legatees,  and  the  residue  of  his  estate  to  his 
executrix.  The  will  was  proved,  but  an  action 
to  set  aside  probate  was  shortly  afterwards  com- 
menced in  the  Probate  Division  against  the  exe- 
cutrix by  certain  of  the  legatees,  who  were  also 
next  of  kin  of  the  testator,  some  of  the  plaintiffs 
being  married  women,  suing  without  their  hus- 
bands. Judgment,  with  costs  of  that  action,  was 
entered  for  the  executrix  on  February  7th,  1879 ; 
and  on  March  1st,  1879,  an  action  to  administer 
the  testator^s  estate  was  commenced  in  the 
Chancery  Division  by  some  of  the  plaintifEs  in 
the  probate  action  and  some  l^;atees,  the  hus- 
bands of  the  married  women  being  now  joined  as 
plaintiffs  against  the  executrix  as  defendant; 
the  executrix  thereupon  paid  the  2,000/.  (l^i 
duty)  into  court,  under  an  order  which  provided 
against  its  being  paid  out  without  notice.  The 
Probate  Division  made  an  order  on  August  1st, 
1879,  directing  the  plaintiffs  in  the  probate 
action  to  pay  the  specified  taxed  costs  thereof  to 
the  solicitors  of  the  executrix,  and  the  executrix 
thereupon  obtained  a  charging  order  in  the 
administration  action  against  the  share  in  the 
fund  in  court  of  one  party  only,  not  being  one  of 
the  married  women.  All  the  shares  in  qucstioa 
had  been  assigned  or  incumbered  before  the  date 
of  judgment  in  the  probate  action  : — Held,  that 
the  costs  of  the  probate  action  were  exp»enses  of 
administration  caused  by  the  acts  and  conduct  c^ 
the  legatees,  and  proper  to  be  deducted  from  the 
legacies  themselves,  and  to  be  considered  a  chai^ge 
upon  them  as  against  assignees,  incumbranoers, 
and  husbands  taking  in  right  of  their  wives. 
Knaprnan,  In  re,  Knapmun  v.  Wrt/ord.  IS  Ch, 
D.  300  ;  50  L.  J.,  Ch.  629;  45  L.  T.  102^-C.  A, 
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Executrix  entitled  te  Set  off  in  Priority 

to  other  Claimants.] — Held,  further,  that  the 
executrix  had  not  by  payment  into  court  of  the 
specific  fund  resigned  any  claim  she  might  have 
against  it  for  expenses  of  administration,  and  she 
was  entitled,  in  priority  to  all  parties  claiming, 
to  set  ofE  against  such  share  therein,  and  to  be 
paid  the  proportionate  share  of  the  taxed  costs  of 
the  probate  action.    lb, 

Becovery  of  Costs — Elegit.] — A  defendant  in 
a  suit  having  been  condemned  in  costs,  and 
having  neglected  to  pay  them,  and  having  no 
personal  property,  but  having  real  property  : — 
Held,  that  the  court  had  power  to  issue  a  writ 
of  elegit.  Jlcath  v.  Heath,  29  L.  T.  931;  22 
W.  R.  266. 

^—  Sequestration.] — A  writ  of  sequestration 
having  been  issued  to  enforce  an  order  for  the 
payment  of  costs,  the  sequestrator  demanded 
possession  of  the  property,  which  was  in  the 
hands  of  parties  holding  under  the  person  whose 
estate  had  been  sequestered,  and  was  refused 
possession.  The  court  declined  to  enforce  the 
sequestration  by  an  attachment  against  those 
l)arties,  but  granted  a  writ  of  assistance  to  the 
sheriff  for  that  purpose.  Bayley  v.  JBayley,  4 
6.  &  T.  222. 

Out  of  wbat  Estate  Payable.] — The  court 

lias  not  jurisdiction  to  order  costs  to  be  paid  out 
of  real  estate.     Young  v.  Dendy,  1  L.  R.,  P.  344. 

When  the  court  made  an  order  for  the  pay- 
ment of  the  costs  of  a  defendant  who  was  in- 
terested in  the  residue,  and  had  unsuccessfully 
contested  the  validity  of  a  will  out  of  the  estate, 
and  it  afterwards  appeared  that  the  residue  was 
insufficient  to  meet  his  costs,  and  that  unless 
the  order  was  varied  a  specific  legatee,  who  had 
not  appeared  at  the  trial,  would  have  to  con- 
tribute towards  those  costs,  the  court  allowed 
the  legatee  to  enter  an  appearance  in  the  cause 
to  enable  him  to  move  the  court  to  vary  the 
order.    Ih, 

Out  of  Bealty.] — A  testatrix  directed  by 

her  will  that  all  her  ^'  just  debts,  funeral  and 
testamentary  expenses  be  paid  and  discharged 
out  of  her  real  and  personal  estate."  She  died 
possessed  of  no  personal  estate,  and  the  litigation 
in  relation  to  her  will  was  in  some  measure  due 
to  its  concealment  by  her  direction  from  the 
defendant  in  the  suit,  who  opposed  probate  of 
it,  but  failed.  In  the  circumstances  of  the  case 
the  court  was  of  opinion  that  the  defendant  was 
entitled  to  his  costs,  and  ordered  such  costs  to 
be  paid  rateably  out  of  the  real  estate.  Smith 
V.  UapUmon,  4  P.  D.  84  ;  47  L.  J.,  P.  40  ;  39 
L.  T.  124  ;  26  W.  R.  884. 

The  court  has  no  jurisdiction  to  order  costs  to 
be  paid  out  of  real  estate  ;  and  it  is  the  practice 
of  the  court,  without  having  regard  to  the 
amount  or  the  ownership  of  the  property,  if  the 
case  has  been  a  proper  one  for  litigation,  and 
has  been  properly  conducted,  to  order  the  general 
costs  to  be  paid  out  of  the  personal  estate. 
O' Kelly  V.  Browne,  9  Ir.  R.,  Eq.  353. 

A  will  was  proved  by  A.,  who  acted  as  exe- 
cutor for  some  months.  Then  the  Probate 
Court,  and  the  House  of  Lords  on  appeal  from 
the  Probate  Court,  decreed  probate  to  B.  in- 
stead, and  directed  all  the  costs  to  be  paid  out 


of  the  estate.  There  was  very  little  personal 
estate,  but  considerable  real  estate.  B.  filed  a 
bill  for  the  administration  of  the  real  and  per- 
sonal estate  of  the  testator  in  order  to  obtain  pay- 
ment of  his  costs :— Held,  that  the  Probate 
Court  not  having  jurisdiction  over  real  estate, 
could  not,  neither  could  the  House  of  Lords 
on  appeal  from  the  Probate  Court,  make  an 
order  for  payment  of  the  costs  out  of  the  real 
estate.  B.  therefore  was  not  entitled  to  a  decree 
for  the  administration  of  the  real  estate,  but,  as 
he  had  acted  for  some  time  as  executor,  he  was 
entitled  to  a  decree  for  the  administration  of  the 
personal  estate.  Charter  v.  Charter,  3  Ch.  D. 
218  ;  45  L.  J.,  Ch.  705  ;  34  L.  T.  412  ;  24  W.  R. 
874. 

Where  the  heir-at-law  successfully  resists  pro- 
bate of  a  will  of  real  estate,  the  Court  of  Probate 
has  no  jurisdiction  to  charge  the  real  estate  with 
the  costs  of  the  litigation.  Newton  v.  Newton, 
13  Ir.  Ch.  Rep.  245. 

• Where  no  Estate  out  of  which  Costs  oan  be 


Paid.] — ^A  wife,  having  a  power  of  appointment 
over  certain  funds,  executed  the  same  by  will 
in  favour  of  her  husband.  The  funds  were 
handed  over  to  the  husband  in  the  lifetime  of 
his  wife,  and  by  him  transferred  to  the  trustees 
of  a  settlement  made  in  anticipation  of  the 
marriage  of  his  adopted  daughter.  The  husband 
survivS  his  wife  but  did  not  prove  her  will, 
and  died  possessed  of  property  of  only  nominal 
value.  Subsequently  his  representative  pro- 
pounded the  will  of  the  wife,  and  was  opposed 
by  her  next  of  kin.  A  copy  of  it  was  pronounced 
for,  and  the  costs  of  the  next  of  kin  ordei'ed  to 
be  paid  out  of  her  estate  : — Held,  that  there 
was  no  property  out  of  which  such  costs  could 
be  paid.  Adamson  v.  Hammond,  3  L.  R.,  P.  141 ; 
43L.  J.,  P.  17;  29L.  T.  700. 

Staying  Proceedings  until  Payment.]  —  A. 
died  intestate,  and  letters  of  administration  of 
his  estate  were  granted  to  B.  as  his  half-brother 
and  one  of  the  next  of  kin.  C.  commenced  against 
B.  an  action  in  the  Chancery  Division  for  the 
administration  of  the  estate  of  A.,  alleging  that 
he  was  the  maternal  uncle  and  sole  next  of  kin 
of  the  intestate,  and  that  B.  was  illegitimate. 
The  action  was  dismissed  for  want  of  prosecution, 
and  C.  afterwards  commenced  a  fresh  action 
against  B.  in  the  Ptobate  Division  for  the  re- 
vocation of  the  grant  of  letters  of  administration. 
The  court  refused  to  order  a  stay  of  proceedings 
until  after  the  payment  by  C.  of  B.'s  costs  in 
the  administration  action.  Hankm  v.  Turner, 
48  L.  J.,  P.  28  ;  40  L.  T.  335  ;   27  W.  R.  232. 


ii.  Taxation  of. 

Principle  of.] — When  the  costs  of  an  unsuc- 
cessful party  are  directed  to  be  paid  out  of  the 
estate,  they  are  not  taxed  on  so  lioeral  a  scale  as 
between  proctor  and  client.  Jeffrey  v.  Jeffrey, 
28  L.  J.,  P.  43. 

Inasmuch  as,  by  20  &  21  Vict.  c.  77,  s.  61,  the 
heir-at-law  is  put  in  the  same  position  as  the 
next  of  kin,  the  same  principles  as  to  costs 
will  be  applied  in  both  cases.  Fyton  v.  West- 
rope,  1  S.  &  T.  279  ;  29  L.  J.,  P.  139  ;  6  Jur., 
N.  S.  250. 

Where  there  are  separate  defendants  liable 
to  costs,  the  costs  will  be  distributed  in  proper- 
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tion  to  the  issues  raised  by  the  respective  pleas. 


Amount  Allowable.]  —  On  taxation  of 


costs,  as  between  solicitor  and  client,  the  sche- 
dule of  fees,  though  a  guide  to  the  taxing  officer, 
does  not  bind  him  in  the  exercise  of  his  discre-  j 
tion,    which  ought  to  be  exercised  upon  the  j 
principle  of  liability  to  the  solicitor  and  justice  . 
to  the  opposite  party.     Ryan  v.  Dolan,  7  Jr.  B., 
Eq.  92. 

The  remuneration  for  loss  of  time,  which 
medical  witnesses  attending  during  the  examina- 
tion of  the  other  witnesses  fairly  claim,  may  be 
paid  to  them  and  charged  to  the  opposite  party. 
Ih, 

In  a  testamentary  suit  a  compromise  was 
effected  by  counsel,  one  of  the  terms  of  the 
arrangement  being  that  the  plaintiff  should  pay 
to  the  defendant's  attorney  a  specified  sum  for 
his  agreed  costs  : — Held,  that  the  attorney  was 
entitled  to  receive  the  sum  specified,  and  there 
being  nothing  to  shew  that  he  had  acted  impro- 
perly in  respect  of  the  compromise,  that  his  Dill 
of  costs  was  not  liable  to  taxation.  Holditch  v. 
Carter,  3  L.  R.,  P.  115  ;  29  L.  T.  249 ;  21  W.  R. 
934. 

Coimiel.1 — In  taxing  a  bill  of  costs  the  regis- 
trar is  not  bound,  by  the  practice  of  the  Preroga- 
tive Court,  as  to  the  number  of  counsel  to  be 
allowed,  but  should  exercise  his  own  discretion  in 
the  matter.  Braine  v.  Brains,  1  S.  &  T.  271  ; 
29  L.  J.,  P.  151. 

In  making  an  allowance  for  brie&,  he  should 
consider  whether  they  have  been  made  unneces- 
sarily long  and  expensive.    lb. 

The  question  brought  before  the  court  on  this 
application  having  been  raised  by  the  registrar, 
costs  of  the  application  were  not  allowed  against 
the  plaintiff.    lb. 

The  court  will  not  interfere  with  the  registrar's 
discretion  as  to  the  number  of  counsel  to  be  al- 
lowed, and  more  than  one  consultation  in  the 
progress  of  a  cause  is  never  allowed.  Edwards 
V.  Paywtf,  1  S.  &  T.  276  ;  29  L.  J.,  P.  145. 

Of  Special  Jury.] — An  application  for  a  certifi- 
cate that  a  case  was  a  proper  one  to  be  tried  by 
a  special  jury  ought  to  be  made  immediately 
after  the  verdict  has  been  given  ;  and  if  made  on 
a  subsequent  day  is  too  late.  Billon  v.  Caffrey, 
6  Ir.  R.,  Eq.  363. 

An  application  for  a  certificate  for  the  costs  of  a 
special  jury  was  not  made  until  three  months 
after  trial : — Held,  that  the  court  was  bound  to 
exercise  the  powers  conferred  on  it  by  20  &  21 
Vict.  c.  77,  s.  36,  with  regard  to  trials  by  jury, 
subject  to  the  same  rules  as  the  common  law 
courts,  and,  therefore,  under  6  Geo.  4,  c.  50,  s.  34, 
refused  the  application,  as  being  too  late.  Skip- 
per V.  Skipper,  29  L.  J.,  P.  133  ;  2  L.  T.  636  ; 
8  W.  R.  689. 

Witnefsoa.]— In  taxing  the  costs  of  a  trial,  the 
registrar  has  a  discretion  as  to  the  number  of  wit- 
nesses whose  expenses  should  be  allowed.  Ed^ 
wards  v.  Payjie,  1  S.  &  T.  276  ;  29  L.  J.,  P.  145. 

iii.  Security  for. 

A  plaintiff  applied  for  administration  to  B.  on 
presumption  of  death.    The  defendant  appeared 


in  answer  to  a  citation  advertised  in  newspapers, 
and  allied  that  he  was  B.  The  court  refoscd  to 
make  any  order  on  the  defendant  to  give  security 
for  costs.  Robson  v.  Robttm,  3  S.  ac  T.  568  ;  34 
L.  J.,  P.  6  ;  10  Jur.,  N.  S.  1843  ;  11  L.  T.  459. 

A.  claimed  administration  of  the  estate  of  R., 
as  having  died  intestate  in  1843.  The  defen- 
dant pleaded  that  R.  did  not  die  in  1843,  or  at 
any  other  time  :  in  fact  he  allied  that  he  him- 
self was  R.  The  defendant  was  permanently 
resident  at  Bathurst  in  New  South  Wales.  The 
court  reused  to  order  the  defendant  to  give  secn- 
rity  for  costs.    lb. 

The  court  will  not  order  a  plaintiff  to  find  secu- 
rity for  costs,  when,  though  a  foreigner,  he  is  stay- 
ing in  England  at  the  time  of  the  application,  and 
there  is  nothing  to  lead  to  the  supposition  that 
he  is  on  the  point  of  leaving  the  country.  His 
affidavit  in  opposition  to  such  an  application  need 
not  state  an  intention  of  permanent  residence. 
Crispin  v.  Boglimi,  1  S.  &  T.  522  ;  6  Jar.,  N.  S. 
303. 

m.  Orders  and  Deoreea. 

Amendment.^ — ^When  the  court  pronounced 
for  a  will,  but  in  its  decree  made  no  order  as  to 
costs,  it  subsequently  amended  its  decree  by 
ordering  the  costs  of  the  legatee,  who  had  pro- 
pounded it,  to  be  paid  out  of  the  estate.  Betctker 
V.  Williams,  3  S.  &  T.  62  ;  11  W.  R.  541. 

SfliMt  and  Operation— Ctoerallj.] — The  20  k. 
21  Vict.  c.  77,  s.  25,  enacting  that  the  court  shall 
have  the  lik^  powers  for  enforcing  its  orders  as 
arc  vested  in  the  Court  of  Chancery  in  relation 
to  suits  depending  there,  does  not  constitute  an 
order  of  the  Probate  Court  for  pajnment  of 
money  a  charge  on  land  within  1  &  2  VicU  c. 
110,  s.  13.  Pratt  v.  Bnll,  1  De  G.,  J.  &  S.  141  ; 
32  L.  J.,  Ch.  144 ;  9  Jur.,  N.  S.  239 ;  7  L.  T. 
702. 

The  Court  of  Probate  has,  under  20  &  21 
Vict.  c.  77,  s.  25,  the  like  powers,  jurisdiction, 
and  authority  for  enforcing  its  orders,  decr»a 
and  judgments  as  are  by  law  vested  in  the 
Court  of  Chanceiy,  but  the  limit  of  this  autho- 
rity must  be  found  in  the  powers  exercised  bj 
the  Court  of  Chancery  prior  to  the  passing  of 
1  &  2  Vict.  c.  110.  The  Court  of  Probate  does 
not  possess  the  additional  powers  and  anthoritj 
indirectly  conferred  upon  courts  of  equity  for  the 
enforcing  of  their  orders  by  that  statute.  Cris- 
pin V.  Cumano,  1  L.  R.,  P  622  ;  38  L.  J.,  P.  23  ; 
20  L.  T.  150. 

Next  of  Kin  bound  bj.] — A  next  of  kin, 

who  has  been  cognizant  of  and  privy  to  a  soit 
between  the  executors  and  another  next  of  kin. 
is  bound  by  the  decision  in  that  8uit^,  altho«Krb 
he  has  not  been  cited  to  see  proceedings,  and 
has  not  intervened  therein.  He  cannot  there^ 
fore  re-open  the  question  of  the  Talidity  of 
the  will  after  its  validity  has  be^i  established 
in  such  suit.  Batcliffe  v.  Barnes,  31  L.  J., 
P.  61. 

A  next  of  kin,  although  not  cited  to  see  pro- 
ceedings, and  not  having  intervened,  is  bcund 
by  a  decree  in  a  suit  in  which  a  will  is  cc»- 
tested  by  other  next  of  kin,  if  he  was  cogni- 
zant of  the  suit  and  had  an  opportunity  of  in- 
tervening. Wyteherley  v.  Andrews,  2  L.  R.,  P. 
327 ;  40  L.  J.,  P.  57 ;  25  L.  T.  184  ;  19  W.  B. 
1015. 
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But  this  rule  does  not  apply  to  a  case  when 
the  parties  to  the  suit  compromise  it,  and  the 
decree  is  founded  on  the  compromise.    lb. 

The  court  having  pronounced  for  a  will  in  con- 
sequence of  a  compromise  between  the  parties 
contesting  it,  a  next  of  kin,  who  was  no  party 
to  the  suit,  although  cognizant  of  it,  was  held 
not  to  be  bari*ed  by  the  decree  from  instituting 
a  fresh  suit  for  the  revocation  of  probate.    lb. 


Heir-at-Law bound  by.]— The  heir-at-law 


is  bound,  as  to  the  personalty,  by  a  decree  in  a 
testamentary  suit  of  which  he  was  cognizant, 
although  he  had  not  been  cited  and  had  not 
intervened,  unless  the. decree  was  founded  on  a 
compromise  or  something  equivalent  to  a  com- 
promise. Moran  v.  Morally  I?i  goods  of  Moran^ 
8  Ir.  R.,  Eq.  303. 

When,  therefore,  probate  has  been  decreed  on 
a  verdict  directed  in  consequence  of  the  non- 
appearance of  a  party  to  the  record,  an  heir-at- 
law  so  situated  was  held  to  be  barred  by  the 
decree  from  disputing,  save  as  to  the  realty,  the 
validity  of  the  will  proved,  and  condemned  in 
costs.    lb. 


Acts  af  an  Estoppel.  ]~After  ad  ministra- 


tion of  the  effects  of  £.  had  been  granted  to  W. 
as  one  of  the  next  of  kin,  a  suit  was  instituted  in 
chancery  to  which  he  was  a  party,  and  in  it  the 
question  was  raised  who  were  the  next  of  kin  of 
E.  The  administratrix  of  S.,  who  in  his  lifetime 
was  one  of  the  next  of  kin  of  E.,  obtained  leave 
to  attend  and  took  part  in  the  inquiry,  which 
resulted  in  a  decision  that  W.  was  not  one  of 
the  next  of  kin  of  E.  A  suit  for  revocation  of 
the  grant  of  administration  was  afterwards  in- 
stituted against  W.  by  A.  and  B.,  who  were  the 
next  of  kin  of  8.,  the  administratrix  of  S.  having 
renounced  her  right  to  administer  the  estate  of 
E. : — Held,  that,  although  as  against  the  ad- 
ministratrix of  S.,  W.  would  have  been  estopped 
by  the  decision  of  the  Court  of  Chancery  from 
alleging  that  he  was  one  of  the  next  of  kin  of  E., 
he  was  not  estopped  as  against  A.  and  B.,  as 
they  did  not  claim  through  the  administratrix  of 
S.,  and  were  not  parties  to  the  chancery  suit. 
Spencer  v.  Williams,  2  L.  R.,  P.  230 ;  40  L.  J.,  P. 
45  ;  24  L.  T.  513  ;  19  W.  R.  703. 

Varying  Dooreef.]— The  court  has  no  juris- 
diction to  vary  on  motion  a  decree  which  had 
been  passed.  O^ Kelly  v.  Browne,  9  Ir.  R.,  Eq. 
353. 

Compromifle— Enforced  as  a  Bnle  of  Court.] — 
In  a  cause  of  proving  a  will  and  codicil  in  solemn 
form,  promoted  by  the  executor  against  the  legal 
personal  representative  of  the  sole  next  of  kin,  a 
compromise  having  been  agreed  to,  by  which  a 
verdict  establishing  the  will  and  codicil  was  to 
be  taken  by  consent  for  the  plaintiff,  and  the 
defendant  was  to  receive  2,000/.  oat  of  the 
estate  : — Held,  that  the  judge  had  jurisdiction  to 
make  the  terms  of  the  compromise  a  rule  of  court 
and  to  enforce  it  as  such.  Probate  of  the  will  and 
codicil  was  decreed  to  the  plaintiff,  as  executor, 
the  terms  of  the  compromise  being  embodied  in 
the  decree.    Harvey  v.  Allen,  1  S.  &  T.  151. 

The  court,  having  jurisdiction,  under  the  Judi- 
cature Act,  to  enforce  the  performance  of  con- 
sents, will  not  refuse  to  make  them  rules  of 
court,  except  in  the  case  of  complicated  accounts. 
WarmingluLm  v.  Xonnanf  1  Ir.  L.  R.,  Ch.  D.  272. 


Befaial  of  Court  to  make  Terms  of  a  Bnle 

of  Court.] — But  where  on  a  trial,  before  a  judge 
of  assize  and  a  jury,  of  issues  relating  to  the 
validity  of  a  will,  certain  executors  of  whom 
were  the  plaintiffs,  and  certain  other  executoi-s 
of  whom  were  the  defendants  in  the  suit-,  a 
verdict  was  taken  by  consent  for  the  plaintiffs 
on  an  agreement  made  an  order  of  nisi  prius,  one 
of  the  terms  of  which  was  that  the  executors 
(the  defendants)  should  renounce  probate,  the 
judge  i-cfused  to  make  the  order  of  nisi  prius  a 
rule  of  the  court,  on  the  ground  that  the  Court 
of  Probate  could  not  properly  enforce  an  agree- 
ment that  any  executors  of  a  will  should  re- 
nounce probate  thereof,  but  granted  probate  to 
the  plaintiffs.  Harg reaves  v.  Wood,  2  S.  &  T, 
602  ;  32  L.  J.,  P.  8  ;  11  W.  R.  31. 

When  a  suit  is  compromised  before  trial,  the 
court  will  not  make  the  terms  of  compromise  a 
rule  of  court,  as  it  has  no  power  to  enforce  com- 
pliance with  the  terms ;  but  it  will  make  an 
order  that  the  contentious  proceedings  be  dis- 
continued, and  that  the  terms  of  compromise  be 
filed  in  the  registry.  Roadnight  7,  Chrter,  3 
S.  &  T.  421. 

Where,  at  the  trial  of  J  an  issue  by  agreement 
between  the  parties,  a  verdict  is  ti^en  by  con- 
sent, such  agreement  cannot  afterwards,  even 
with  the  consent  of  the  parties,  be  made  a  rule 
of  court  unless  that  was  a  term  of  the  agree- 
ment.   Beans  v.  Saunders,  30  L.  J.,  P.  184. 

During  the  progress  of  a  suit,  a  compromise 
was  entered  into  by  the  parties  and  committed 
to  writing.  A  verdict  was  thereupon  given  for 
the  validity  of  the  will,  but  no  order  made  as  to 
the  costs.  The  court,  two  years  afterwards, 
refused  to  permit  the  terms  of  compromise  to  be 
embodied  in  an  order  to  be  enforced  as  a  rule  of 
court.  QarrittY,  Christian,  2  L.  R.,  P.  181  ;  24 
L.  T.  236. 

n.  Attaohmeint. 

For  Non-Payment  of  Honey  or  Costs.] — ^When 
an  order  has  been  made  for  payment  of  costs, 
the  court  will  not  grant  an  attachment  for  non- 
payment of  them  without  an  affidavit  of  per- 
sonal service  of  the  original  order  on  the  party 
to  be  attached.  Thomas  v.  Orowther,  2  S.  &  T. 
501  ;  10  W.  R.  861. 

The  court  will  not  consider  the  question  of 
issuing  an  attachment  for  non-payment  of  a  sum 
of  money  ordered  to  be  paid,  till  personal  service 
of  the  order  has  been  made,  or  it  is  shewn  that 
personal  service  is  evaded.  William,  In  goods 
of,  3  S.  &  T.  437 ;  33  L.  J.,  P.  127 ;  10  L.  T.  583. 

An  order  that  a  defendant,  '*  as  administratrix 
of  the  effects  of  the  deceased,"  do  pay  the  costs 
of  a  suit,  is  tantamount  to  an  order  that  such 
costs  should  be  paid  out  of  the  estate,  and  docs 
not  render  the  party  personally  liable.    lb. 

Where,  therefore,  such  an  order  was  made, 
and  there  were  no  assets,  the  court  refused  an 
attachment  for  non-payment  of  the  costs.  lb. 

The  court  will  not  allow  an  attachment  to 
issue  against  a  party  for  non-payment  of  costs 
pursuant  to  an  order,  unless  there  are  affidavits 
by  all  the  persons  to  whom  those  costs  are  pay- 
able that  they  have  not  been  paid.  Bayly  v. 
Bayly,  29  L.  J.,  P.  146. 

The  same  strictness  will  not  be  required  before 
issuing  a  seq  uestration.    I  b. 

Against  Harried  Women.] — ^Whcre  the  court 
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has  condemned  the  defendants  in  costs,  and  has 
made  an  order  upon  them  for  the  payment  of  the 
same,  it  will  refuse  to  direct  an  attachment  to 
issue  against  them  for  non-oompliance  with  that 
order,  on  their  stating,  on  amdavit,  that  they 
are  married  women  and  have  no  separate  pro- 
perty. J/arris  v.  Bradbury,  2  S.  &  T.  459  ;  31 
L.  J.,  P.  86  ;  10  W.  R.  447. 

An  attachment  will  not  be  granted  against  a 
married  woman  for  disobedience  of  an  order  for 
payment  of  costs  if  she  has  no  separate  pro- 
perty. But  the  onus  of  establishing  that  fact 
lies  upon  her  ;  and  if  she  does  not  appear,  upon 
a  motion  for  an  attachment,  of  which  she  had 
notice,  the  court  will  grant  the  attachment. 
Parker  v.  Hick,  3  S,  A;  T,  436  ;  33  L,  J.,  P. 
154. 

For  BeftLiing  to  Bring  in  Will.] — A  person 
served  with  a  subpoena  under  20  &  21  Vict,  c, 
77,  s.  26,  to  bring  in  a  testamentary  paper,  failed 
to  comply  with  it.  On  a  motion  for  an  attach- 
ment against  him : — Held,  that,  in  accordance 
with  Ord.  •XLIV.  r.  2,  the  party  proceeded 
against  must  have  notice  of  the  application  in 
the  first  instance.  JBaigmt  v.  Baigent,  1  P.  D. 
421  ;  33  L.  T.  462  ;  24  W.  R.  43. 

The  court  granted  an  order  for  an  attachment 
against  A.  for  disobeclience  of  a  subpoena  to 
bring  in  a  will ;  but  directed  that  the  attach- 
ment should  lie  in  the  registry  for  eight  days 
after  notice  to  A.  of  its  having  issued,  before 
proceedings  should  be  taken  to  enforce  it,  Sim- 
mom  V.  Dean,  27  L.  J..  P.  103. 

The  application  for  such  attachment  is  conten- 
tious business.     Ib» 

Where  a  subpoena  has  been  personally  served 
upon  an  individual  to  bring  in  a  testamentary 
paper,  and  such  individual  fails  to  comply 
therewith,  the  court  will  not  at  once  order  an 
attachment  to  issue  against  him,  but  will  make 
a  preliminary  order  that  he  shall  attend  in 
court  to  be  examined  in  reference  to  his  posses- 
sion of  such  paper.  Parkinson  v.  Thornton,  27 
xj.  J.,  P.  3. 

The  executors  appointed  in  a  will  intermeddled 
in  the  estate,  but  did  not  take  probate  of  the 
will.  Having  been  cited  to  do  so,  and  not  having 
obeyed  the  citation  within  the  time  limited  by 
it,  an  attachment  was  applied  for  against 
them.  The  court  refused  to  order  an  attach- 
ment in  the  first  instance,  but  directed  that  a 
peremptory  order  should  be  served  upon  them 
to  take  probate  within  ten  days.  Mordaunt  v. 
Clarke,  1  L.  R.,  P.  5'J2  ;  38  L.  J.,  P.  45  ;  19  L.  T. 
610. 

For  not  Filing  Inyentory.] — See  Manlvman  v. 
Brooks,  post,  col,  1053. 

o.  Writ  of  Sequestration. 

For  Non-Payment  of  Costs.]  —  The  court 
granted  a  writ  of  sequestration  for  non-pay- 
ment of  costs  on  an  affidavit  by  the  attorney 
that  he  had  not  received  them,  and  that  the 
parties  to  the  suit  had  informed  him  that  they 
also  had  not  received  them,  notice  of  the  mo- 
tion having  been  given.  Bayly  v,  Bayly,  29 
L.  J.,  P.  146. 

The  court  refused  to  enforce  a  writ  of  seques- 
tration for  non-payment  of  costs  in  a  testamentary 
cause  by  an  attachment  against  the  tenants, 
who  held  under  the  person  whose  estate  had 


been  sequestered,  and  who  refused  to  give  up 
possession,  but  ordered  a  writ  of  assistance  to 
the  sheriff  to  be  issued.  Bayley  t.  Bayley,  29 
L.  J.,  P.  72. 

In  a  testamentary  suit  an  order  was  made  on 
the  defendant,  both  as  executor  of  the  original 
defendant  and  as  being  himself  a  party,  to  pay 
the  taxed  costs.  The  costs  not  having  been 
paid  within  the  time  appointed,  and  the  defen- 
dant being  abroad,  a  writ  of  sequestration  issued 
I  against  his  real  and  personal  estate.  A  large 
I  amount  of  stock  was  standing  in  the  books  of 
the  Bank  of  England  to  the  credit  of  the  defen- 
dant, as  executor  of  the  original  defendant  in 
the  suit,  and  a  dividend  was  due  thereon : — 
Held,  that  the  Court  of  Probate  had  no  autbcH 
rity  to  make  an  order  upon  the  Bank  of  England 
(without  their  assent)  to  pay  over  such  divi- 
dends to  the  sequestrators.  Crispin  ▼.  Cumanti. 
1  L.  R.,  P.  622  ;  38  L,  J.,  P.  28  ;  20  L.  T.  150; 
17  W.  R.  535. 

p,  Other  Katters  of  Fraotioe« 

Photographing  Signatnret.] — ^The  court  will 
allow  a  photograph  to  be  taken  of  signatures 
to  a  document  purporting  to  be  signed  by  an 
alleged  testator,  when  it  thinks  a  proper  case 
has  been  made.  Ncilson  v.  Underwood,  4  Ir.  R., 
Eq.  59. 

Appointment  of  Beeoiver.]  —  The  Court  of 
Chancery  may  appoint  a  receiver  of  personal 
estate  pending  the  grant  of  probate,  delayed 
on  account  of  a  caveat  having  been  entered 
where  a  suit  in  the  Probate  Court  has  not  been 
actually  constituted.  Parkin  v.  Seddon*^  16 
L.  R.,  Eq,  34  ;  42  L.  J.,  Ch.  470  ;  28  L.  T.  353  ; 
21  W.  R.  538. 

The  court  will  also,  under  the  same  circum- 
stances, appoint  a  receiver  pendente  lite  of  the 
rents  of  real  estate,  if  neither  the  devisee  nor 
the  heir-at-law  is  in  actual  possession.  Jh,  See 
also  cases  ante,  col.  947. 

Beeeiyer — Security  of  Onarantee  Soeietj.] — 
The  security  of  a  guarantee  society  mav  be 
taken  in  the  case  of  a  receiver  in  a  probate 
action.  Carpenter  v.  Solicitor  to  the  Treasury, 
Stokes,  In  goods  of,  7  P.'  D.  235  ;  51  L.  J.,  P. 
Dl  ;  46  L.  T.  821 ;  31  W.  R.  108 ;  46  J.  P. 
063. 

Presumption  as  to  Death— Adyeitiiements.! — 
The  court  refused  to  dispense  with  the  u^ial 
cidvertisement  in  newspapers  before  presuminir 
the  death  of  a  sailor  who  had  been  last  heard  of 
in  1859,  as  then  about  to  sail  from  New  Zealand 
to  China  in  a  barque  now  believed  to  have  been 
lost,    Atkinson,  In  goads  of,  7  Ir.  R.,  £q.  21 9« 

Harking  Papers.] — A  will,  with  the  neccssszy 
affidavits,  was  forwarded  to  the  executor  in 
India.  The  several  papers  were  returned  cor- 
rect in  every  respect  save  that  the  will  was  not 
marked  by  the  person  before  whom  the  executor 
was  sworn,  as  required  by  r.  49  of  Rules  and 
Orders,  1862.  The  court,  under  the  cuxmm- 
stances,  dispensed  with  the  rule,  and  decreed 
probate.  Williams,  In  goods  of,  11  L.  T,  484  ; 
16  W.  R.  406. 

Cayeats.] — Executors  of  a  will  affecting  realty 
cannot  be  prevented  from  obtaining  probate  in 
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common  form  by  a  caveat  entered  by  the  heir- 
at-law,  if  he  has  not  been  cited.  Young  v. 
Ferrie,  29  L.  J.,  P.  69  ;  5  Jur.,  N,  S.  1318. 

If  an  heir-at-law  enters  such  a  caveat,  it  is  not 
necessary  for  the  executors  to  deliver  a  declara- 
tion ;  and  if  they  do  so.  and  the  heir-at-law  does 
not  plead  to  it,  he  will  not  be  condemned  in  the 
costs  incarred  in  delivering  it.    Ih, 

A  married  woman,  under  the  powers  given  to 
her  by  her  marriage  settlement,  executed  a  will. 
Subsequently  the  marriage  was  dissolved,  and 
the  will  itself  was  destroyed  by  burning. 
Administration  having  been  taken  by  her  next  of 
kin,  was  called  in  by  tne  residuary  legatee  named 
in  the  will,  who  propounded  the  same,  and  the 
next  of  kin  made  no  defence.  A  caveat  had 
been  entered  by  the  person  interested  under  the 
settlement,  in  case  the  deceased  had  not  duly 
executed  a  will;  but  such  caveat  was  not 
warned  by  the  party  propounding  the  will. 
The  court  directed  that  the  caveat  should  be 
warned,  in  order  that  the  party  who  had 
entered  it  might  intervene,  if  he  thought  proper. 
Ming  v.  Ming,  36  L.  J.,  P.  51  ;  16  L.  T.  69  ;  16 
W,  R.  718. 

Inyentoriet.] — An  attachment  will  be  granted 
against  a  married  woman  for  non-compliance 
with  a  citation,  calling  upon  her  to  file  an  in- 
ventory in  the  registry  of  an  estate  of  which  she 
is  administratrix.  Baker  v.  Baker,  2  S,  &  T. 
380  ;  29  L.  J.,  P.  138. 

An  administrator  in  custody  under  an  attach- 
ment, obtained  by  the  persons  entitled  in  dis- 
tribution, for  not  filing  an  inventory,  is  not 
entitled  to  be  discharged  from  custody  upon 
his  filing  such  inventory,  except  upon  pay- 
ment of  costs.  Marahman  v.  Brooks,  32  L,  J., 
P.  95. 

The  court  has  no  jurisdiction  to  compel  an 
administrator,  who  obtained  his  grant  of  admin- 
istration from  an  ecclesiastical  court  before 
January,  1858,  to  file  an  inventory  of  the  goods 
of  deceased  in  the  registry.  By  20  &  21  Vict.  c. 
77,  8.  87,  such  inventories  are  returnable  only 
into  the  Court  of  Chancery.  Bouverie  v.  Maa^ 
well,  1  L.  R.,  P.  272 ;  36  L.  J.,  P.  3  j  15  L.  T.  137 ; 
15  W.  R.  89. 

Brlns^g  into  BegiBtry  Teatamentary  Papers.] 
— It  is  not  sufficient,  in  order  to  make  out  the 
title  to  a  term  of  years,  with  the  view  of  obtain- 
ing administration,  to  refer  to  deeds,  deducing 
such  title  in  affidavits ;  the  deeds  themselves 
must  be  brought  into  the  regristry.  Keene,  In 
goods  of,  1  S.  &  T.  265  ;  28  L.  J.,  P.  34. 

Taking  Willi  oat  of  Registry.]— The  court 
will  not  allow  a  will  in  its  custody  to  be  taken 
out  of  its  jurisdiction  on  any  alleged  necessity 
for  the  furtherance  of  justice.  It  must  presume 
that  other  courts,  when  satisfied  that  the  original 
document  is  withheld  by  a  competent  authority, 
will  admit  secondary  evidence.  Manfredi,  In 
goods  of,  1  S.  &  T.  135 ;  iSL  P.,  Hall,  In  goods  of, 
1  S.  &  T.  136,  n. ;  27  L.  J.,  P.  38. 

When  an  executor  is  in  this  country,  the 
court  will  allow  a  will,  which  has  been  brought 
into  the  registry  for  the  purpose  of  obtaining 
probate,  to  be  delivered  out  to  the  executor, 
in  order  that  he  may  be  sworn  thereto  before  a 
commissioner,  on  an  exemplified  copy  of  it  being 
left  in  the  registry.  Oihhs,  In  goods  of,  28  L.  J., 
P.  90,        . 
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See  EASEMENT. 
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See  EASEMENT. 


WINE. 


See  INTOXICATING  LIQUORS. 


WITNESS. 

I.  Ik  Cbiminal   Cases. -^/S^«  Cbiminaij 
Law. 

II,  In  otheb  CASE&,—See  Evidence, 


WOMEN. 

I.  Cbiminal   Law   belatin^   to.  —  See 
Cbiminal  Law. 

II.  Seduction.  —  See  Masteb  and  Sbb- 

VANT. 

Ill,  Otheb  Mattbbs  belatino  to, — See 
Husband  and  Wipe. 
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WORK  AND   LABOUR. 

I,  Contracts  fob. 

II.  Pebfobmancb  of  Wobk. 

1.  Implied  ConditioMy  1068. 

2.  Time  for  Performance,  1060. 

3.  Penalties  for  Xon- Performance,  1061. 

4.  Damages  for  Breach  of  Contract,  1062. 

5.  Deduction. — See  sab  tit.  Bbmuneba- 

TION. 

6.  Liability  of  Employer  for  Xegligence 

of  Workmen,  1063, 

III.  Pbopebtt  in  Matebials. 

1,  Rights  of  Employer,  1063. 

2.  Rights  of  Person  Employed,  1070, 

■ 

rv,  Bexunebation. 

1.  Persons  entitled  to  Sue,  1071. 

2,  When  Contract  Implied,  1072. 

3.  Under  Special  Contracts, 

a.  Generally,  1074. 

h.  DeTi&tlons  and  Alterations,  1075. 

c,  Sxtras,  1077, 

4,  Completion  of  Contract,  1080. 

5.  Subject  to  Certificates,  1086, 

6,  Deductions,  1095, 

V,  Pleadings  and  Evidence. 

1.  Common  CtmtUs,  1096, 

2.  Pleas,  1097. 

3.  Ecidence,  1099. 

I.    CONTRACTS  FOR. 

Bj  Tender  and  Aooeptanoe — ^When  a  Binding 
Contract.] — ^A  tender  and  acceptance  maj 
amount  to  a  contract,  although  the  acceptance 
refers  to  a  formal  contract  to  be  drawn  up  after- 
wards. LewU  V.  Brass,  3  Q.  B.  D.  667  ;  37  L.  T. 
738;  26W.R.  152— C.  A- 

A  defendant  sent  in  a  tender  to  do  work  for 
the  plaintiff.  The  plaintiff's  agent  replied, 
accepting  the  tender,  and  adding,  "The  con- 
tract will  be  prepared  by,"  &c. : — Held,  that  the 
tender  and  acceptance  formed  a  complete  con- 
tract,   lb. 

A.,  a  railway  contractor,  met  B.  and  several 
others,  in  order  to  receive  tenders  with  reference 
to  certain  work.  A.  road  a  specification  with 
reference  to  the  work  ;  after  which  B.  and  the 
others  handed  in  their  tenders.  B.'s  tender  was 
signedtwith  his  name ;  but  there  was  no  evidence 
that  it  was  in  his  handwriting  : — Held,  notwith- 
standing, that  such  tender,  taken  with  the  spe- 
cification, sufficiently  proved  the  contract.  Allen 
V.  Yoxall,  1  C.  &  K.  315. 

When    a    Here    Proposal.]— Guardians 

issued  an  advertisement  stating  that  they  would 
receive  tenders  for  the  supply  of  the  workhouse 
with  meat  for  three  months,  from  thirty  to  fifty 
stone  (setting  out  the  description  of  meat),  that 
sealed  tenders  were  to  be  forwarded,  and  that 
all  contractors  would  have  to  sign  a  written 
contract  after  acceptance  of  the  tender.  A 
butcher  wrote  to  the  guardians  as  follows  :  "  I 
propose  to  supply  your  house  with  meat  accord- 
ing to  advertisement  for  the  next  six  months, 
at  6^.  per  pound."  His  proposal  was  accepted, 
and  he  was  informed  that  he  was  appointed 
butcher,  upon  which  he  immediately  declined 


the  appointment : — ^Held,  that  the  transaction 
amounted  merely  to  a  proposal  for  a  contract, 
and  that  there  was  no  binding  agreement  till  a 
written  agreement  had  been  signed.  Kingston- 
upon-HM  (^Governors)  v,  Petch,  10  Ex,  611; 
24  L.  J.,  Ex.  23. 

The  defendants  issued  a  circular  in  which  they 
stated  that  they  had  been  instructed  to  offer 
to  the  wholesale  trade  for  sale  by  tender  the 
stock-in-trade  of  £.  &  Co.,  amounting  as  per 
stock  book  to  2,503/.  13«.  Id,,  and  which  would 
be  sold  *at  a  discount  in  one  lot  They  also 
stated  in  the  circular  the  day  and  the  hour  when 
the  tenders  would  be  received  and  opened  at 
their  offices.  The  plaintiffs  made  a  tender  which 
they  alleged  was  the  lowest.  In  an  action 
against  the  defendants  for  not  accepting  such 
tender : — Held,  that  the  circular  was  only  an 
invitation  for  offers,  and  that  there  was  no  im- 
plied undertaking  by  the  defendants  to  accept 
any  tender  at  all.  Spencer  v.  Harding,  5  L.  R., 
G.  P.  561  ;  39  L.  J.,  C.  P.  332 ;  23  L.  T.  237 ; 
19  W.  B.  48. 

Agreement  not  te  Tender — ^Yalidity.] — ^Ten- 
ders for  the  supply  of  stone  were  invited 
by  a  corporation.  Four  neighbouring  qoarry 
owners  entered  into  an  agreement  to  supply  the 
stone  in  certain  proportions  inter  se,  and  that  the 
plaintiffs  should  make  the  lowest  tender  to  the 
corporation.  The  plaintiffs  entered  into  con- 
tracts with  the  other  quarry  owners  to  parcfaase 
the  proportion  of  stone  agreed  upon  from  each. 
Notwithstanding  the  agreement,  one  of  the 
quarry  owners  sent  in  a  tender,  which  was  ac- 
cepted by  the  corporation.  The  plaintiffs  then 
filed  a  bill  for  an  injunction  to  restrain  the  de- 
fendants from  supplying  the  stone  during  1873. 
They  demurred  ; — ^Held,  overruling  the  demur- 
rer, that  the  corporation  were  not  necessary  par- 
ties, and  that  the  agreement  was  not  void,  either 
as  against  public  policy  or  for  want  of  equitr. 
Jones  V.  Xortit,  19  L.  B.,  Eq.  426  ;  44  L.  J.,  CL 
388  ;  32  L.  T.  149  ;  23  W.  B.  468. 

An  agreement  having  been  made  bet'ween  A. 
and  B.  not  to  tender  in  competition  with  eadi 
other  for  certain  gas  tar,  A.  in  answer  to  an 
advertisement  sent  in  a  mere  nominal  tender, 
in  consequence  of  which  B.  obtained  the  con- 
tract On  the  expiration  of  the  contract,  fresh 
advertisements  were  issued,  and  a  tender  by 
B.  was  rejected,  whereupon  A,,  without  com- 
municating with  B.,  sent  in  a  tender  on  his  own 
account: — ^Held,  that  the  agreement  betvreen 
them  was  still  pending,  and  A.  was  liable  to  B. 
for  the  breach  of  it.  Meteaff  v,  Bouck^  25  L.  T. 
539. 

Special  Conditions  and  Stipnlations — ^Validity 
of.  j — The  language  of  a  contract,  where  it  admits 
of  it,  must  receive  such  a  construction  as  is  con- 
sistent  with  reason  and  justice;  but  where  it 
appears  from  the  whole  tenor  of  the  agreoment 
that  the  parties  thereto  intended,  the  one  to  in- 
sist upon  and  the  other  to  sabmit  to,  oonditions, 
however  unreasonable  and  oppressive,  the  court 
will  in  such  case  give  effect  to  them.  Sta^hard 
V.  Lee,  3  B.  &  S.  364  ;  32  L.  J.,  Q.  B.  75  ;  9  Jur- 
N.  S.  908  ;  7  L.  T.  850  ;  11  W.  R.  361. 

The  plaintiff  contracted  to  execate  certain 
works  lor  the  defendants,  the  agreement  con- 
taining the  following  proviso :  *' That  if  the  works 
did  not  proceed  as  satisfactorily  as  required  \xj  the 
defendimts,  they  should  have  power  to  enter  tbere-> 
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upon,  pay  wliateyer  number  of  men  shoald  be 
left  unpaid  by  the  plaintlfE,  and  set  to  work 
whatever  number  of  men  the^  might  consider 
necessifry;  the  amount  so  paid,  and  the  cost 
of  the  men  so  set  to  work,  to  be  deducted  from 
whatever  moneys  might  be  due  to  the  plain- 
tiff:"— Held,  that  the  intention  of  the  parties 
was,  that  the  defendants,  iMissatisfied  with  the 
progress  of  the  work,  should  be  at  liberty  to  avail 
themselves  of  the  terms  of  the  proviso,  4ind  de- 
duct from  the  money  due  to  the  plaintiff  such 
sams  as  had  been  expended  in  puisuanoe  thereol 
lb. 

An  engineer  contracted  with  a  corporation  by 
deed  to  execute  works.    The  deed  contained  a 
clause,  by  which  it  was  covenanted  that  the 
corporation's  own  engineer  should  have  power 
to  airect  the  way  in  which  portions  of  the  work 
should  be  done ;  and  if  it  snould  appear  to  him 
that  they  were  not  properly  executed,  and  with 
due  expedition,  it  should  be  lawful  for  him  to 
give  notice  in  writing  to  the  plaintiff  to  alter 
any  improper  work,  and  to  supply  proper  and 
sufficient  materials  and  labour,  and  with  due 
expedition  to  proceed  therewith;   and  if  the 
plaintiff  should,  for  seven  days  after  such  notice, 
tail  to  comply  therewith,  then  it  should  be  law- 
ful for  the  engineer  to  take  the  work  out  of  the 
plaintiffs  hands.    It  appearing  to  the  engineer 
that  the  works  were  not  being  properly  executed, 
and  with  due  expedition,  he  gave  the  following 
written  notice  to  the  plaintiff : — "  I  give  notice 
to  you  to  supply  all  proper  and  sufficient  ma- 
terials and  labour  for  uie  due  prosecution  of  the 
works,  and  with  due  expedition  to  proceed  there- 
with ;  and,  further,  that  if  you  shall,  for  seven 
days  i^ter  the  giving  of   this  notice,  &il  or 
neglect  to  comply  therewith,  I  shall  as  engineer, 
and  on  behalf  of  the  corporation,  take  the  works 
wholly  out  of  your  hands  : " — Held,  that  the 
notice   was   sufficiently   specific.      Pauling   v. 
Dover  (^Mayof),  10  Ex.  763;    24  L.  J.,  Ex. 
128. 

A  building  contract,  entered  into  by  a  burial 
board,  contained  a  clause  that  it  should  be  law- 
ful for  the  burial  board,  in  case  the  contractor 
should  fail  in  the  due  performance  of  any  part 
of  his  undertaking,  or  should  become  bankrupt, 
or  should  not,  in  the  opinion  and  according  to 
the  determination  of  the  architect,  exercise  due 
diligence  and  make  such  progpness  as  would  en- 
able the  works  to  be  effectually  and  efficiently 
completed  at  the  time  and  in  the  manner  there- 
in mentioned,  to  determine  the  contract  by  a 
notice  in  writing  under  the  hand  of  the  clerk  of 
the  burial  boaid,  and  to  enter  upon  and  take 
possession  of  the  works,  and.of  the  plant,  tools 
and  materials  of  the  contractors,  and  use  or  sell 
or  use  and  sell  the  same  as  the  absolute  property 
of  the  burial  board.    The  architect  having  given 
a  certificate  that  the  contractor  was  not  exercis- 
ing due  diligence,  the  burial  board  gave  the 
notice  required  to  determine  the  contract,  and 
took  possession  of  the  works ;  the  certificate  was 
given  bonft  fide,  but  the  delay  was  in  fact  occa- 
sioned by  the  act  of  the  board  in  ordering  extra 
works  and  otherwise : — Held,  that  the  board  was, 
notwithstanding,  entitled   to   act  as  they  did, 
their  right  to  enter  on  the  works  being,  by  the 
terms  of  the  contract,  dependent  on  the  opinion 
and  judgment  of  the  architect,  and  not  upon  the 
contractor's  fitilure  to  exercise  due  diligence,  in 
fact.    Moberts  v.   Bury  Improvement  Cammu- 
Haners,  4  L.  R.,  C.  P.  755  ;  38  L.  J.,  C.  P.  367. 

VOL.  VIL 


II.    PERFORMANCE   OF  WORK. 
1.  Implied  Conditiongu 

General  Prineiplef  —  Baqniaite  Skill.]— The 
public  profession  of  an  act  is  a  representation 
and  undertaking  to  all  the  world  that  the  pro- 
fessor possesses  the  requisite  skill  and  ability. 
Harmer  v.  Comelius,  4  C.  B.,  N.  S.  236  ;  4  Jur., 
N.  S.  1110. 

When  a  skilled  labourer,  artisan,  or  artist  is 
employed,  there  is  on  his  part  an  implied  war- 
ranty that  he  is  of  skill  reasonably  competent  to 
the  task  he  undertakes.    lb. 

One  who  holds  himself  out  as  a  valuer  of 
ecclesiastical  property,  though  he  is  not  bound 
to  possess  a  precise  or  an  accurate  knowledge  of 
the  law  respecting  the  valuation  of  dilapidations 
as  between  an  outgoing  and  an  incoming  incum- 
bent, is  bound  to  briog  to  the  performance  of 
the  duty  which  he  undertakes  a  knowledge  of 
the  general  rules  applicable  to  the  subject,  and 
of  the  distinction  wnich  exists  between  the  cases 
of  valuation  as  between  an  incoming  and  an 
outgoing  tenant,  and  a  valuation  as  between  an 
incoming  and  an  outgoing  incumbent.  Jenkins 
V.  Betham,  15  C.  B.  168  ;  24  L.  J.,  G.  P.  94  ;  1 
Jur.,  N.  S.  237. 

A  patent  agent  is  expected  to  know  the  law 
relating  to  the  practice  of  obtaining  patents. 
Lee  V.  Walker,  7  L.  R.,  0.  P.  121  ;  41  L.  J., 
C.  P.  91 ;  26  L.  T.  70. 

When,  therefore,  such  agent  who  was  em- 
ployed to  procure  a  patent,  being  not  aware  of 
the  decision  (which  makes  it  necessary,  notwith- 
standing provisional  specification  has  been  filed, 
to  take  care  that  the  patent  is  sealed  before 
another  patent  for  the  same  invention  is  obtained 
by  a  later  applicant),  delayed  four  months  be* 
tween  filing  the  provisional  specification  and 
applying  to  have  the  patent  s^ed,  whereby  a 
subsequent  applicant  for  a  patent  for  the  same 
invention  was  able  to  get  his  patent  sealed  firsts 
and  so  prevent  such  agent  from  procuring  a 
patent  ror  his  employer: — Held,  evidence  of 
negligence,  for  which  such  patent  agent  was 
Uable  in  an  action  by  his  employer.    I\ 

No  Warranty  that  Plans  can  ^  Worked  to.]— 
When  plans  and  a  specification,  for  the  execu- 
tion of  a  certain  work,  are  prepared  for  the  use 
of  those  who  are  asked  to  tender  for  its  execu- 
tion, the  person  asking  for  the  tenders  does  not 
enter  into  any  implied  warranty  that  the  work 
can  be  successfully  executed  according  to  such 
plans  and  specification.  Thorn  v.  London^ 
{Mayor),  1  App.  Gas.  120 ;  45  L.  J.,  Ex.  487 ; 
84  L.  T,  545  ;  24  W.  R.  932— H.  L.  Affirming^ 
10  L.  R.,  Ex.  112  ;  44  L.  J.,  Ex.  62  ;  33  L.  T. 
308  ;  23  W.  R.  416— Ex.  Ch. 

The  contractor  for  the  work  cannot,  there- 
fore, sustain  an  action  for  damages  as  upon  a 
warranty  should  it  turn  out  that  he  could  not 
execute  it  according  to  such  plans  and  specifica- 
tion,   lb, 

T.  contracted  with  a  corporation  to  take  down 
an  old  bridge  and  build  a  new  one.  Plans  and 
a  specification  prepared  by  the  engineer  of  the 
corporation  were  f  umishea  to  him,  and  he  was. 
required  to  obey  the  directions  of  the  eng^eer. 
The  descriptions  given  were  stated  to  be  believed 
to  be  correct,  but  were  not  guaranteed  ;  and,  in 
one  particuUkr  matter  at  least,  he  was  warned  to 
make  examination  for  himself.     Part  of  the 
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plan  consisted  in  the  use  of  caissons.  These 
tamed  out  to  be  of  no  value,  and  the  work 
done  in  attempting*  to  use  them  was  wholly 
lost,  and  the  bridge  had  to  be  built  in  a 
different  manner.  In  this  way  much  labour 
and  time  were  wasted.  The  contract  contained 
provisions  as  to  the  payment  for  extra  work, 
and  that  work  had  (with  the  contract  work) 
been  duly  paid  for.  The  contractor  sought  for 
compensation  for  his  loss  of  time  and  labour 
occasioned  by  the  failure  of  the  caissons,  and 
in  his  declaration  alleged  that  the  corporation 
had  warranted  that  the  bridge  could  be  inex- 
pensively  built  according  to  the  plans  and 
specification.  There  was  no  express  warranty 
to  that  effect  in  the  contract  : — Held,  that  none 
could  be  implied.    lb, 

Semble,  that  if  he  had  any  remedy  under 
these  circumstances  it  was  not  in  an  action  for 
damages  as  for  breach  of  warranty,  but  for 
compensation  as  upon  a  quantum  meruit.    lb. 

The  mere  employment  of  an  architect  to  pre- 
pare plans  and  a  specification  for  a  house,  and 
to  procure  a  builder  to  erect  it,  does  not  render 
the  employer  responsible  for  the  accuracy  of 
the  bill  of  quantities  furnished  by  such  archi- 
tect to  the  builder.  Scrivener  v.  Ptuikj  18 
C.  B.,  N.  S.  785.  Affirmed,  1  L.  R.,  C.  P.  716— 
Ex.  Ch. 

Proper  Performanee — Condition  Prooodent  to 
Bomnneration.]  —  Where  a  person  undertakes, 
and  is  employed  to  perform  a  work  of  skill 
and  labour,  and  fails  therein,  so  that  his  em- 
ployer derives  no  benefit  from  the  work,  the 
former  is  not  entitled  to  recover  his  demand, 
BS  the  employer  buys  both  his  labour  and  his 
judgment,  and  he  ought  not  tb  undertake  the 
work,  if  he  does  not  know  whether  he  can  suc- 
ceed or  not.    Duncan  v.  Blttndellj  3  Stark.  6. 

If  a  surveyor  makes  an  estimate  which  turns 
out  to  be  incorrect  to  a  considerable  amount, 
through  his  omitting  to  examine  the  ground  for 
the  foundation  of  the  work,  he  is  not  entitled  to 
recover  anything  for  his  plans,  specifications,  or 
estimates  made  lor  that  work.  Moneypenny  t. 
Hartlandy  1  C.  &  P.  362. 

In  an  action  on  a  special  contract  for  work 
done  under  the  contract,  and  for  work,  labour, 
and  materials  generally,  the  defendant  may  give 
in  evidence  that  the  work  has  been  done  im- 
properly, and  not  agreeably  to  the  contract ;  and 
the  plaintiff  in  that  case  will  only  be  entitled 
to  recover  the  real  value  of  the  work  done  and 
the  materials  supplied.  Chapel  v.  Hickci,  2  C. 
&  M.  214  ;  4  Tyr.  43. 

Evidence   of  Wilful   Nogligonoe.]— A 

bill  for  improving  a  town  and  its  surround- 
ing hamlets  was  passed  through  the  Commons, 
and  carried  into  the  House  of  Lords. '  In  due 
course  the  standing  orders  committee  reported 
upon  it,  that  the  notice  to  the  inhabitants,  which 
was  the  foundation  of  the  bill,  was  not  in  con- 
formity with  the  standing  orders  in  two  respects  ; 
first,  that  it  did  not  sufficiently  state  the  inten- 
tion on  the  part  of  the  commissioners  to  take 
compulsory  powers  for  levying  rates ;  and 
secondly,  that  there  were  compulsory  clauses 
for  the  purchase  of  houses  and  lands,  but  no 
application  had  b^en  made  to  the  owners  of  the 
houses  and  lands  for  their  consent ;  and  there- 
upon the  bill  was  rejected.  Upon  an  action 
brought  by  the  parliamentary  agents  against  the 


promoters  of  the  bill  for  their  costs,  they  pleaded 
wilful  negligence  on  the  part  of  the  plaintifb  in 
the  conduct  of  the  bill : — Held,  that  it  was  a 
proper  question  for  the  jury,  whether  the  stand- 
ing orders  in  the  first  respect  had  not  been  virtu- 
ally complied  with,  at  least  in  so  far  as  to 
relieve  the  d^endante  from  the  charge  of  wilful 
negligence ;  and  a^  to  the  second  objection, 
held,  that  the  standing  orders  did  not  apply, 
because  it  was  impossible  to  give  notice  to 
parties  that  their  land  in  particular  was  in- 
tended to  be  purchased,  when  no  land  was  set 
out ;  in  which  respect  the  bill  had  not  the  same 
rd^erence  to  the  standing  orders  as  bills  for 
making  canals  and  railways  or  altering  turnpike 
roads.  Bulm4*r  v.  Oilman,  4  Soott,  N.  E.  781 ; 
4  M.  &  G.  108  ;  1  D.  &L.  367  ;  6  Jur.  761. 

By   an  Enginoer.] — If  an  engineer  is 

employed  by  a  committee  for  erecting  a  bridge 
and  forming  a  road  to  it,  to  make  an  estimate 
of  the  expense,  he  is  bound  to  ascertain  for 
himself,  by  experiments,  the  nature  of  the  soil, 
although  a  person  previously  employed  by  such 
committee,  having  made  the  experiments,  gives 
him,  by  their  desire,  information  of  the  result, 
Moneypenny  v.  Hartland,  2  C.  &  P.  378. 

— ^  By  a  Herald.] — In  an  action  by  heralds, 
for  work  and  labour  in  making  out  a  pedigree, 
they  are  boand  to  give  general  evidence  of  the 
pedigree  being  true,  unless  this  has  been  dis- 
pensed with  by  the  defendant.  Townseful  v. 
XealCf  2  Camp.  191. 


When  Impofiible  to  do  Otherwise.] — ^A 


workman  being  bound  to  do  his  work  in  a  work- 
manlike manner,  it  is  no  excuse  for  his  doing  it 
so  as  to  be  useless,  that  it  was  not  possible  to 
do  it  otherwise,  unless  he  told  his  employer  so. 
Pearce  v.  JSmker,  3  F.  &  F.  136. 

Ineapaeity  by  Aet  of  God.] — Incapacity,  by 
reason  of  the  intervention  of  an  act  of  God,  to 
perform  personal  service,  is  an  excuse  for  its 
non-performance,  notwithstanding  a  covenant 
to  serve  absolute  and  unconditional  in  its  terms ; 
because  the  parties  at  the  time  of  entering  into 
the  covenant  must  be  supposed  to  have  contem- 
plated the  continuance  of  the  covenantor's 
ability  to  perform  the  service,  as  one  of  the 
conditions  of  the  contract.  Boast  v.  ^rtk^  4 
L.  R.,  C.  P.  1  ;  38  L.  J.,  C.  P.  1 ;  19  L.  T.  264  ; 
17  W.  R.  29. 

In  contracts  to  render  services  purely  personal 
there  is  implied  a  condition  that  the  parties  will 
be  exonerated  f  rom'the  contract  if  the  perform- 
ance is  prevented  by  Inability  resulting  from  the 
act  of  God.  Bobinson  v.  Davison,  6  L.  R.,  £x. 
269  ;  40  L.  J.,  Bx.  172  ;  24  L.  T.  766  ;  19  W.  R, 
1036. 

A  contract  by  a  musician  to  play  at  a  concert 
at  a  specified  time,  being  a  contract  dependent 
on  the  personal  skill  of  the  artiste,  is,  thongh  no 
condition  is  expressed  in  words,  based  on  the 
assumption  of  sufficient  health,  and  is  subject  to 
an  implied  condition  that  if  the  musician  is* 
without  his  own  default,  disabled  by  illness  to 
perform,  he  will  be  excused.    lb. 

2.  Time  foe  Pebfo&xakce. 
When  of  the  Eflseaee  of  the  Oontraet.] — B. 
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engaged  to  supply  an  engine  and  boilers  for  a 
steam  vessel  of  A.,  in  conformity  with  the  drawings 
and  specification  famished  by  C,  the  engine  to 
be  got  under  the  superintendence  of  C,  and  when 
approved  by  him  at  the  works,  to  be  delivered  by 
B.  into  the  East  India  Docks,  when  B.*s  liability 
would  cease.  One  of  the  terms  contained  in  the 
specification  was,  that  the  engine  should  be  com- 
pleted within  two  months  : — Held,  that  time  was 
of  the  essence  of  the  contract,  and  B.  was  liable 
to  an  action  at  the  suit  of  A.  for  not  delivering 
the  engine  and  boilers  within  the  two  months. 
Wimghurst  v.  Deeley,  2  C.  B.  253. 

By  a  building  contract,  it  was  agreed  that 
the  plaintiffs  should,  in  the  most  workmanlike 
manner,  and  with  the  best  materials,  before  the 
1st  of  December,  1867,  roof  in,  and  before  the 
loth  of  May,  1868,  completely  finish,  according 
to  certain  specifications,  a  farmhouse  and  build- 
ings, but  subject  to  extras,  alterations,  or  addi- 
tions, which  might  be  made  as  in  the  agreement 
mentioned ;  and  that  the  time  mentioned  in  the 
agreement  for  the  completion  of  the  works  should 
be  of  the  essence  of  the  contract,  so  that  if  the 
plaintiffs  should'  not,  on  the  1st  of  December, 
1867,  roof  in,  and  on  the  15th  of  May,  1868,  com- 
plete and  make  fit  and  ready  for  occupation  the 
works,  the  plaintifb  should  pay  to  the  defendants 
as  and  for  liquidated  damages  32.  for  every  day 
from  and  after  the  1st  of  December,  1867,  and 
15th  of  May,  1868,  until  such  day  as  the  works 
should  be  roofed  in  and  completed,  and  the 
defendants  might  deduct  such  sum  of  3/.  per  day 
from  any  moneys  which  might  be  due  at  any 
time  from  the  defendants  to  the  plaintiffs,  or 
obtain  payment  of  the  same  in  any  way  they 
might  think  fit : — Held,  that  the  plaintiffs  under- 
took to  execute  not  only  the  works  specified,  but 
also  all  alterations  within  the  time  prescribed  in 
the  contract,  and  that  it  was  no  implied  condi- 
tion of  the  contract  that  the  alterations  should 
be  such  as  could  reasonably  be  completed  within 
this  time.  Joiieit  v.  St,  John's  College,  Oxford, 
6  L.  R.,  Q.  B.  115;  40  L.  J.,  Q.  B.  80;  23  L.  T. 
^03  ;  19  W.  R.  276. 


WaiTer  of  Condition.]— The  plaintiff  con- 


tracted to  build  cottages  by  the  lOlh  October, 
they  we're  not  finished  till  the  loth  ;  the  defen- 
dant having  accepted  the  cottages  : — ^Held,  that 
the  plaintiff  might  recover  the  value  of  his  work, 
on  a  declaration  for  Work  and  labour.  Luem  v. 
Godwin,  3  Bing.,  N.  C.  737 ;  4  Scott,  502 ;  3 
Hodges,  114  ;  8.  P.,  Thomhill  v.  Neatt,  infra. 

Bight  to  Damagoi  for  Default.] — A  count 
stating  that,  in  performing  works,  the  plaintiff 
retained  the  defendant,  a  carpenter,  to  repair  a 
house  before  a  given  day,  that  the  defendant 
accepted  the  retainer,  but  did  not  perform  the 
work  within  the  time,  per  quod  the  walls  of 
the  plaintiffs  house  were  damaged,  cannot  be 
supported.    Eltee  v.  Qatward,  5  T.  R.  143. 

3.  Penalties  fob  'Non-Pe&fobkance. 

Bight  to  Beooyer— In  what  Cafoi.] — To  an 
action  for  work,  the  defendant  pleaded  that  it 
was  done  under  an  agreement  in  writing  whereby 
the  plaintiff  was  to  build  for  him  six  houses,  and 
completely  finish  and  give  up  the  premises  to 
him  on  or  before  a  specified  day,  under  a  penalty 
of  1/.  for  each  house,  for  each  and  every  week 


the  works  should  remain  incomplete,  and  posses- 
sion withheld  after  that  date,  the  amount  of 
penalty  to  be  paid  out  of  the  moneys  which  might 
become  due  to  the  plaintiff  under  the  agreement ; 
that  the  houses  remained  incomplete,  and  posses- 
sion was  withheld  from  the  defendant  for  twelve 
weeks  after  and  beyond  the  day  stipulated, 
wherefore  he  claimed  to  deduct  a  certain  sum  of 
money.  The  plaintiff  replied,  that  before  any  of 
the  penalties  had  been  Incurred,  it  was  mutually 
agreed  that  the  plaintiff  should  perform  other 
work  in  and  upon  the  houses,  in  addition  to  the 
work  in  the  first  agreement,  such  additional 
work  to  be  done  within  a  reasonable  time  ;  that 
the  work  under  the  second  agreement  was  so 
mixed  up  with  the  work  under  the  first  agree- 
ment, being  part  and  parcel  thereof,  that  it 
became  impossible  to  complete  the  work  in  the 
first  until  the  work  under  the  second  agreement 
was  also  completed,  as  the  defendant  at  the  time 
of  making  that  agreement  well  knew,  and  that 
the  plaintiff  had  performed  all  the  work  under 
both  agreements  within  a  reasonable  time  : — 
Held,  a  good  legal  answer  to  the  claim  for  penal- 
ties, on  the  ground  of  waiver.  Thomhill  v.  Xeats, 
8  C.  B.,  N.  S.  831. 

A  clause  respecting  penalties,  in  a  contract 
for  the  building  of  a  ship,  imposed  a  penalty  of 
bl.  a  day  on  B.  for  every  day  after  a  certain  day 
if  the  ship  should  not  then  be  delivered  to  A. 
The  ship  was  not  delivered  till  long  after  the 
day  appointed,  but  a  large  portion  of  the  delay 
arose  from  the  interference  of  A.  or  his  agent : — 
Held,  that  no  sum  in  the  nature  of  a  penalty  was 
recoverable  by  A.  Ruttell  v.  Sa  Da  Bandeira 
CVisoount),  13  C.  B.,  N.  8.  149  ;  32  L.  J.,  C.  P. 
68  ;  9  Jur.,  N.  S.  718  ;  7  L.  T.  804. 

In  an  action  for  extras  upon  a  contract  for 
building  steamers,  the  value  of  which  had  not 
been  ascertained  by  the  engineer  or  any  third 
party,  the  employer  pleaded  a  set-off  for  penal- 
ties for  delay,  and  the  contractor  repliea  that 
the  additions  ordered  made  it  Impossible  to  com- 
plete the  vessels  in  time  : — Held,  that  the  set-off 
for  penalties  could  not  be  sustained  assuming 
the  met  to  be  as  stated  in  the  replication.  West' 
wood  V.  Secretary  of  State  for  India,  7  L.  T. 
736  ;  11  W.  R,  261. 

4.  Damaqes  fob  Bbeach  of  Contbact. 

Bemotonesa  of  Damage.] — ^A.  contracted  with 
B.  to  repair  a  steam-thresfiing  machine,  under- 
taking to  get  it  ready  for  harvest  time,  A  new 
fire-box  being  needed,  C.  engaged  to  make  one 
for  A.  "  in  about  a  fortnight,"  but  failed  in  the 
performance  of  his  contract,  and  A.  (who  had 
paid  C.  for  the  article)  was  obliged  to  get  one 
made  elsewhere  at  an  additional  cost ;  but  this 
he  did  not  do  in  time  to  enable  him  to  perform 
his  contract  with  B.,  although  there  was  ample 
time  for  him  to  have  done  so  after  C.  had  broken 
his  contract,  whereupon  B.  sued  A.,  who  paid  him 
20Z.  to  settle  the  action :— Held,  that  A.  was 
entitled  to  recover  from  C.  the  sum  which  he  had 
paid  him  for  the  fire-box,  and  the  extra  cost 
incurred  in  getting  another,  but  that  the  com- 
pensation paid  by  A.  to  B.  was  not  such  a 
damage  as  might  fairly  and  reasonably  be  oon- 
siderA  either  as  arising  naturally  from  C.'s 
breach  of  contract,  or  such  as  might  reasonably 
be  supposed  to  have  been  in  the  contemplation 
of  the  parties  at  the  time  they  made  the  contract 
as  the  probable  result  of  the  breach  of  it    Port^ 

M  M  2 


1063 


WORK   AND   hABOVH— Property  in  Materials. 


1064 


man  v.  Middleton,  2  C.  B..  N.  S.  322  ;  27  L.  J., 
C.  P.  431  ;  4  Jur.,  N.  S.  689. 

Improper  Bepair  of  Ship.] — In  an  action 

against  the  defendants  for  breach  of  contract  in 
impioperlj  repairing  a  sea-going  steam  vessel , 
the  plaintiff  claimed  damages  for  the  loss  sus- 
tained by  the  detention  of  the  vessel  by  reason 
of  sach  improper  repairs : — Held,  that  he  was 
entitled  to  do  so,  the  detention  of  the  vessel 
being  the  probable  result  of  the  breach  of  con- 
tract. WiUoH  V.  Gmeral  Iron  Screw  Collier 
ampany,  47  L.  J.,  Q.  B.  239  ;  37  L.  T.  789. 

Aettoa  bj  Gontraetor  no  Bar  to  Aetioa  againit 
Oontntotor.] — ^A.  having  been  employed  by  B.  to 
do  work  according  to  a  specification,  brought  an 
action  to  recover  the  price  agreed  to  be  paid 
upon  the  completion  of  the  work.  The  action 
was  settled  by  payment  of  the  whole  amount, 
after  which  B.  brought  an  action  against  A.  to 
recover  damages  for  an  alleged  non-performance 
of  the  contract  and  for  an  alleged  improper  per- 
formance of  the  same : — Held,  that  he  was  not 
precluded  from  maintaining  the  action  by  reason 
of  the  settlement  of  the  action  brought  against 
him  by  A.  DarU  v.  Hedget,  6  L.  R,,  Q.  B.  687  ; 
40  L.  J.,  Q.  B.  276 ;  25  L.  T.  165 ;  20  W.  R. 
60. 

5.  Deductions. — Stfc  sub  tit.  Rbmunebation. 

6.  LiABiLiTT  OF  Employer  fob  Neglioekce 

OF  WOBKMEN. 

Two  dwelling-houses  adjoined,  built  indepen- 
dently, but  each  on  the  extremity  of  its  owner's 
soil  and  having  lateral  support  from  the  sbil  on 
which  the  other  rested.  This  having  continued 
for  much  more  than  twenty  years,  one  of  the 
houses  (the  plaintiffs')  was,  in  1849,  converted 
into  a  coach  factory,  the  internal  walls  being 
removed  and  girders  inserted  into  a  stack  of 
brickwork  in  such  a  way  as  to  throw  much  more 
lateral  pressure  than  before  upon  the  soil  under 
the  adjoining  house.  The  conversion  was  made 
openly,  and  without  deception  or  concealment. 
More  than  twenty  years  after  the  conversion  the 
owners  of  the  adjoining  house  employed  a  con- 
tractor to  pull  down  their  house  and  excavate, 
the  contractor  being  bound  to  shore  up  adjoining 
buildings  and  make  good  all  damage.  The  con- 
tractor employed  a  sub-contractor  upon  similar 
terms.  The  house  was  pulled  down,  and  the  soil 
under  it  excavated  to  a  depth  of  several  feet, 
and  the  plaintiffs'  stack  being  deprived  of  the 
lateral  support  of  the  adjacent  soil  sank  and  fell, 
bringing  down  with  it  most  of  the  factory : — 
Held,  that  the  plaintiffs  had  acquired  a  right  of 
support  for  their  factory  by  the  twenty  years' 
enjoyment,  and  could  sue  the  owners  of  the 
adjoining  house  and  the  contractor  for  the  in- 
jury. Bawer  v.  Peate  (1  Q.  B.  D.  821)  approved  ; 
Dalton  V.  Ang\ift,  6  App.  Cas.  740 :  60  L  J., 
Q.  B.  689  ;  44  L.  T.  844  ;  30  W.  B.  196. 

See  also  Masteb  and  Sebvant  — Pbincipal 
AND  Agent — Neoligence. 


III.    PROPERTY  IN  MATERIALS. 
1.  Rights  of  Employee. 
JorfJiitiure  by  CoAtraetor—Bankniptej— Entry 


bj  Implojer.] — ^A  builder  contractc<1  with  the 
trustees  of  a  company  to  build  for  them  an  hotel 
for  a  specified  sum,  and  to  provide  all  npcessaiy 
I  materials  (except  Ironwork  and  papering)  to  the 
satisfaction  of   their  superintendent ;    with   a 

Ciso  that,  in  the  event  of  the  contractor 
ming  bankrupt,  it  should  be  lawful  for  the 
trustees  to  take  possession  of  the  work  then 
already  done  by  him,  and  put  an  end  to  the 
agreement  for  the  future,  paying  him  a  fiur 
proportion  for  the  work  actually  done.    Before 
the  work  was  completed  the  contractor  (who 
had  received  several  sums  of  money  on  account, 
to  an  amount  greater  than  the  value  of  the 
work  done)  became  bankrupt,  having  in  his 
workshop  some  wooden  sash  frames  destined  for 
the   hotel,  and  approved  of   by  the  superin- 
tendent for  that  purpose,  into  which  certain 
pulleys,  the  property  of  the  trustees,  had  been 
inserted ;  which  frames  having  been  brought  by 
the  trustees  to  the  hotel,  a  demand  of  the  sash 
frames,  without  mentioning   the  pulleys,  was 
made  by  the  assignees,  to  which  the  trustees 
returned  a  general  refusal  to  give  them  up : — 
Held,  that  the  property  in  the  sash  frames  was 
not  vested  in  the  trustees  by  force  of  the  con- 
tract and  subsequent  approval  by  their  super- 
intendent; secondly,  that  the  circumstances  of 
these  pulleys  being  inserted  in  the  sash  frames 
did  not  render  the  trustees  tenants  in  common 
with  the  assignees  of  the  entire  c^ttel ;  thirdly, 
that  the  money  advance  by  the  trustees  did 
not  give  them  such  a  lien  on  the  sash  frames  as 
authorized  the    refusal  to   deliver    them    up ; 
fourthly,  that,  by  the  true  construction  of  uie 
contract,  a  property  passed  to  the  trustees  in 
such  work  only  as  was  actually  done  and  afi^ed 
to  the  realty  by  the  bankrupt  previously  to  his 
bankruptcy ;  fifthly,  that  the  general  demand 
and  general  refusal  were  suflEicient  evidence  of  a 
conversion  of  the  sash  frames  by  the  trustees ; 
and  that  it  was  not  necessary  for  the  assignees 
to  have  made  a  special  demand  of  the  sash 
frames  as  distinguished  from  the  pulleys.    Tripp 
V.  Armitagey  4  M.  &  W.  687 ;  1  H.  &  H.  442  ; 
3  Jur.  249.    See  also  Hoberts  v.  Bury  TmpriHv- 
ment  Cornmiw^merif  4  L.  R.,  C.  P.  755  ;  amie, 
col,  1057. 

A.  agreed  to  build  a  ship  for  B.  within  a  cer- 
tain period,  B.  paying  ins&Lments  of  the  price 
from  time  to  time ;  and  it  was  provided,  that 
if  A.  should  fail  to  complete  the  ship  as  stipu- 
lated, it  should  be  lawful  for  B.  to  enter  apon 
and  take  possession  of  the  ship  (which  from 
the  payment  of  the  first  instalment  was  to  be 
the  property  of  B.),  and  to  cause  the  works 
to   be    completed    by  any  persons   whom    be 
should  employ,  using  such  of  the  materials  of 
A.  as  should  be  applicable  to  the  purpose.     A. 
failed  to  complete,  and  B.  took  possessian   of 
the  ship.    A.  committed  an  act  of  bankruptcy, 
and  after  that  B.  proceeded  to  finish  the  ship, 
using  applicable  materials  which  wene  in    the 
yard  at  the  time  of  the   act  of  bankruptcy. 
but  were  not  then  incorporated  with  the  ship, 
nor  had  been  specifically  appropriated  by  A. 
for  the  ship.    Some  of  the  materials  had  been 
selected  by  B.  before  the  bankruptcy,  and  some 
were  piled  within  the  ship,  and  the  rest  ixi  m 
shed  adjoining,  but  none  had  been  actually  lued 
before  the  bankruptcy : — ^Held,  that  B.  was  not 
entitled  to  the  materials  under  the  agreement, 
as  they  had  never  been  used,  and  therefore  that 
the  property  in  them  passed  to  the  assignees  of 
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A.    Baluir  v.  Gray,  17  0.  B.  462  ;  25  L.  J.,  C.  P. 
161 ;  2  Jar.,  N.  S.  400. 

BigM  to  on  Baakmptoj — ^Proteot^d  Trans- 
action.] — ^A  builder  contracted  with  a  building 
club  to  erect  houses  for  them  on  their  own  land. 
The  contract  contained  a  stipulation  that,  if  the 
contractor  should  n^lect  or  refuse  to  proceed 
with  the  work  in  a  proper  manner  to  the  satis- 
faction of  the  architect  of  the  club,  or  become 
bankrupt,  or  insolvent,  or  otherwise  rendered 
incapable  of  completing  the  contract,  the  archi- 
tect should  have  power,  after  giving  two  days* 
notice  in  writing  to  the  contractor,  to  appoint 
other  persons  to  complete  the  work,  and  to  pro- 
vide the  requisite  materials,  and  also  to  seize 
and  retain  all  materials,  plant,  and  implenSients  ; 
provided  that  the  contractor  should  have  drawn 
money  on  account  of  his  contract.  The  con- 
tractor commenced  the  works  and  carried  them 
on  for  some  time,  receiving  a  considerable  sum 
from  the  club.  On  the  30th  of  May  he  filed  a 
liquidation  petition.  On  the  2nd  of  June  the 
architect  of  the  club  gave  notice  to  the  con- 
i;ractor  that,  as  he  had  neglected  to  proceed  with 
the  works,  they  should,  on  the  expiration  of  two 
days,  employ  other  means  of  completing  the 
works,  and  that  he  must  not  remove  any  ma- 
terials, implements,  or  plant  from  the  works, 
and  on  the  expiration  of  this  notice  the  club 
took  possession  of  the  materials,  implements, 
and  plant : — Held,  that  the  club  was  entitled,  as 
against  the  trustee  in  the  liquidation,  to  retain 
what  they  had  seized,  the  seizure  being  a  pro- 
tected transaction  within  s.  94  of  the  Bank- 
ruptcy Act,  1869.  Waugh,  In  re,  Diekin,  Ex 
parte,  4  Ch.  D.  624  ;  46  L.  J.,  Bk.  26  ;  35  L.  T. 
.769  ;  25  W,  R.  268. 

Tiaud  on  Btakrnptey  Law.]— An  agree- 
ment, dated  the  17th  of  September,  1878,  be- 
tween an  owner  of  land  and  a  builder  provided 
that,  in  consideration  of  the  rent  thereby  re- 
served and  certain  agreements  on  the  part  of  the 
builder,  the  landowner  would,  as  the  builder 
should  erect  and  completely  cover  in  the  mes* 
auages  thereinafter  agreed  to  be  erected  by  him, 
•demise  to  him  a  piece  of  land  for  ninety-nine 
years,  at  a  yearly  rent  of  300/.  And  the  builder 
agreed  to  erect  and  completely  finish  forty  houses 
«ach  of  a  specified  value,  within  fifteen  months 
from  the  date  of  the  agreement,  and  vigorously 
and  effectually  to  proceed  continuously  with  all 
ibuildings  once  commenced  by  him  on  the  ground, 
and  to  accept  leases  of  the  land  and  houses  as 
ithc  same  should  be  erected  and  covered  in. 
Until  the  leases  should  be  granted  the  builder 
-was  to  hold  the  premises  subject  to  the  payment 
«of  the  rent,  and  to  the  observance  and  perform- 
ance of  his  part  of  the  terms  and  stipulations  of 
the  agreement,  and  subject  to  the  power  of  dis- 
tress and  entry  in  default  of  any  of  the  stipula- 
tions on  his  part,  or  on  his  becoming  bankrupt 
•or  insolvent,  in  either  of  which  cases  all  improve- 
ments, materials,  and  effects  on  the  land,  or 
adjacent  thereto,  which  should  not  have  been 
actually  demised  to  the  builder,  should  become 
absolutely  forfeited  to  the  landlord,  but  without 
prejudice  to  any  right  of  action  which  might 
have  accrued  to  him  under  the  agreement  (wMch 
was  not  to  be  construed  as  an  actual  demise), 
and  the  landlord  was  to  be  at  liberty  to  re-enter 
and  take  possession  of  the  ground,  premises, 
•chattels  and  effects,  and  to  relet  or  sell  the  same, 


or  otherwise  to  use  and  enjoy  the  same,  as  f uUy 
as  if  the  agreement  had  never  been  made.  In 
January,  1879,  the  builder  filed  a  liquidation 
petition.  At  this  time  there  was  a  large  quan- 
tity of  bailding  materials  on  the  land  comprised 
in  the  agreement,  which  had  been  placed  there 
by  the  builder.  Up  to  the  time  of  the  filing  of 
the  petition  the  builder  had  made  no  default  in 
performing  his  agreement : — Held,  that  the  pro- 
vision for  forfeiture  of  the  materials  to  the  land- 
lord on  tiie  bankruptcy  of  the  builder  was  void, 
as  contrary  to  the  policy  of  the  bankruptcy  law, 
and  that  the  materials  on  the  land  were  the  pro- 
perty of  the  trustee  in  the  liquidation.  Decision 
of  EEUM)n,  0.  J.,  reversed.  Jay,  Ex  parte,  Har* 
rUon,  In  re,  14  Ch.  D.  19 ;  42  L.  T.  600 ;  28  W.  R. 
449  ;  44  J.  P.  409—0.  A.  Reversing  S,  C,  nom. 
Meade,  Ex  parte,  Harrison,  In  re,  49  L.  J.,  Bk. 
47  ;  41  L.  T.  560  ;  28  W.  R.  308. 


Extent  of  Ownership.] — A  contractor 


supplied  materials  to  a  railway  company  for  the 
purpose  of  carrying  out  his  contract.  By  the 
terms  of  the  contract  it  was  provided  that  the 
materials  brought  upon  the  railway  should  im- 
mediately become  the  absolute  property  of  the 
company,  except  that  they  were  to  remain  under 
the  dominion  of  the  contractor ;  that,  if  he 
should  duly  complete  his  contract,  the  company 
would  give  to  the  contractor,  as  part  of  his  pay- 
ment, the  unconsumed  materials ;  and  that  if, 
instead  of  the  contractor,  the  company  should 
use  the  materials,  the  company  should  compen- 
sate him  in  respect  of  them  : — Held,  that  the 
materials  were  not,  by  the  terms  of  the  contract, 
so  absolutely  the  property  of  the  company  as  to 
be  seizab^e  by  the  sheriff  under  an  execution 
upon  a  judgment  against  the  company.  Beeston 
V.  Marriott,  4  Giff.  436  j  9  Jur.,  N.  S.  960 ;  8 
L.  T.  690  ;  11  W.  R.  896. 

By  a  building  contract  between  A.,  the  land- 
owner, and  B.,  the  builder,  A.  was  to  grant  leases 
on  the  erection  of  the  buildings,  and  to  assist  the 
building  operations  by  making  advances  to  B., 
according  to  the  progress  of  the  buildings.  The 
7th  clause  of  the  contract  stated  that  all  mate- 
rials and  other  things  brought  on  the  premises 
by  B.  for  the  purpose  of  erecting  the  buildings 
were  to  be  considered  as  immediately  attached  to 
and  belonging  to  the  premises,  and  were  not  to 
be  removeid  therefrom  without  the  consent  of 
A.  The  8th  clause  empowered  A,  to  enter  upon 
and  take  possession  of  the  land,  with  all  build- 
ings and  other  materials  standing  thereon,  in 
case  B.  should  fail  to  proceed  with  the  comple- 
tion of  the  buildings : — Held,  that  the  8th  clause 
did  not  qualify  ^e  7tb  clause,  and  that  the 
effect  of  the  7  th  clause  was  to  give  A.  such  an 
equitable  interest  in  the  mateiials  for  the  build- 
ings brought  afterwards  on  the  land  by  B.  that 
they  could  not  be  taken  in  execution  by  a  judg- 
ment creditor  of  B.  Brown  v.  Bateman,  2  L.  R., 
0.  P.  272  ;  36  L.  J.,  C.  P.  134  ;  15  L.  T.  658  ;  15 
W.  R.  359. 

Property  in  or  Bight  of  TTier.] — A  con-, 

tract  for  executing  sewage  works  made  betweei^ 
a  contractor  and  improvement  commissioners, 
provided  that  all  plant  brought  by  the  contractor 
on  to  the  works  should  be  deemed  to  be  the  pro- 
perty of  ths  commissioners,  and  should  not  be 
removed  during  the  progress  of  the  work  with- 
out the  written  order  of  their  engineer ;  and  in 
case  of  suspension  of  the  works  by  their  engi- 
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neer  for  any  defiialt  of  the  contractor,  or  of  the 
work  being  taken  out  of  the  contractor's  hands, 
the  flame  should  be  subject  to  be  used  as  should 
be  ordered  bj  the  engineer  in  and  about  the 
completion  of  the  works.  The  engineer  sus- 
pended the  works,  and  the  commissioners  took 
possession  of  the  plant  and  completed  the  works. 
The  contractor  having  become  bankrupt,  and  a 
sum  of  2,876/.  7s.  5</.  having  been  certined  to  be 
due  to  the  commissioners  finom  him  for  default 
under  the  contract,  the  commissioners  claimed  to 
retain  the  plant,  which  was  sold  by  consent  for 
085/. : — Held,  first,  that  the  contract  gave  the 
commissioners  nojpropertj  in  the  plant,  but  only 
a  right  of  user,  mnter^  In  re,  Bolland,  lie 
partCy  8  Ch.  D.  225  ;  47  L.  J.,  Bk.  62  ;  38  L.  T. 
362  ;  26  W.  R.  512. 

Held,  secondly,  that  this  right  of  user  was 
not  such  a  dealing  within  s.  39  of  the  Bank- 
ruptcy Act,  1869,  as  to  give  them  a  right  to  set 
off  the  value  of  the  plant  against  the  sum  due 
to  them  from  the  contractors.    Ih, 

Bight  to  Ba-enter — Injnnetioii  to  roitrain 
Seiiuro.  ]  —  By  a  contract  between  a  con- 
tractor and  a  railway  company,  under  which 
the  former  was  to  execute  the  company's 
works,  it  was  provided  (amongst  other  things) 
that  surplus  chalk  should  be  the  contractor's 
property,  and  that  if  the  contractor  should 
in  the  judgment  of  the  company's  engineer 
fail  in  the  due  performance  of  the  contract, 
the  engineer  might,  by  order  of  the  board  of 
directors,  take  the  further  performance  of  the 
contract  out  of  the  contractor's  hands,  and  em- 
ploy for  the  purposes  of  the  contract  such 
persons  and  on  such  terms  and  conditions 
as  the  engineer  should  think  fit.  In  alleged 
exercise  of  the  power  conferred  by  the  latter 
provision  the  company  resumed  possession,  and 
took  the  further  performance  of  the  contract  out 
of  the  contractor's  hands,  who  thereupon  filed 
a  bill  for  an  injunction,  alleging  impropriety  of 
conduct  and  duress  on  the  part  of  the  engineer, 
and  that  the  chalk  taken  would,  upon  the  com- 
pletion of  the  work,  become  the  plaintlfTs  pro- 
perty as  surplus,  allegations  the  truth  of  which 
was  bon4  fide  disputed  by  the  company  :^- 
Held,  that  the  contract  being  one  where,  if  the 
company  was  wrong,  the  contractor  could  be 
amply  compensated  in  damages,  whereas  if  the 
contractor  were  allowed  to  resume  work  the 
court  could  not  enforce  specific  performance  of 
the  contract  in  order  to  compel  the  completion 
of  the  works,  the  contractor  was  not  entitled  to 
an  interlocutoiy  injunction.  Qarrett  v.  Ban^ 
stead  and  Epsom  Downs  Railway  Company ,  4 
De  G.,  J.  k  S.  462.  See  also  Jennings  v.  Brighton 
Intercepting  and  Out/alls  Seicers  Board,  4  De 
G.,  J.  &  S.  735,  n. 


Granting  Poriodt  of  Indnlgenco.]— Under 


a  clause  in  a  building  agreement,  under  which 
rent  had  not  been  paid  (and  not  amounting  to  a 
demise),  that  in  case  of  default  in  not  complet- 
ing the  buildings,  at  successive  periods,  the 
owner  should  be  at  liberty  to  re-enter  and  seize 
the  materials  there,  and  successive  defaults 
having  been  made  and  several  periods  of  indul- 
gence granted,  but  there  was  no  waiver  of  the 
last  default,  and  no  alteration  of  the  builder's 
position  to  his  prejudice,  and  no  default  on  the 
part  of  the  owner  ; — Held,  that  the  owner  was 


entitled  to  re-enter  and    seize  the    materials. 
Stevens  v.  Taylor,  2  F.  &  F.  419. 

ICxtondIng    limo   for    Complotioii.]  — 


Where  a  building  contract  contained  a  clause 
empowering  the  defendants,  in  the  event  of 
the  works  being  delayed  by  the  contracton, 
to  take  the  contract  out  of  their  hands  and 
employ  others  for  the  completion  thereof ;  and 
also  a  clause  enabling  the  engineer  in  certain 
events  to  extend  the  time  limited  for  the  com- 
pletion of  the  contract,  and  the  engineer,  in 
pursuance  of  the  clause,  granted  such  exten- 
sion:— Held,  that  it  was  not  competent  for 
the  defendants  to  avail  themselves  of  the  power 
of  taking  the  works  out  of  the  oontractois' 
hands;  simply  on  the  grounds  of  delay,  till  or 
up  to  a  time  within  the  extended  period,  or 
simply  on  the  grounds  that  the  work  was  not 
finished  before  the  expiration  of  that  period. 
But,  aliter,  if  other  sufficient  grounds  were 
relied  on  for  exercising  the  power.  Mohan  v. 
Dundalky  Netcry  and  Greenore  Ilailtcay  Om- 
pany,  6  L.  R.,  Ir.  477. 

wbere  the  same  contract  contained  a  clause 
enabling  the  defendants,  upon  taking  the  works 
out  of  the  contractors'  hands  as  aforesaid,  to  use 
the  plant  and  materials  of  any  description  be- 
longing to  the  plaintiffs  which  should  be  on,  or 
near  to,  or  employed  in  the  execution  of  the 
works,  without  nudcing  any  payment  for  the 
same  : — Held,  that  a  d^ence  alleging  that  the 
defendants  had  taken  up  the  works  under  the 
terms  of  the  contract  for  delay,  and  relying  on 
this  clause,  was  a  sufficient  answer  to  an  action 
for  the  conversion  and  detention  of  such  plant 
and  materials  by  the  defendants.    Ih, 

Contractors  agreed  to  construct  a  dock  and 
other  works  for  a  railway  company.    The  con- 
tract contained  the  following  clauses : — "  Should 
the  contractors  fail  to  proceed  in  the  execution 
of  the  works  in  the  manner  and  at  the  rate  of 
progress  required  by  the  engineer,  or  to  main- 
tain the  works  as  hereinafter  mentioned  to  the 
satis&ction  of  the  engineer,  their  contract  shall, 
at  the  option  of  the  company,  but  not  other- 
wise, be  considered  void  as  far  as  relates  to  the 
works  or  maintenance  remaining  to  be  done,  and 
all  sums  of  money  that  may  be  due  to  the  con- 
tractors, together  with  all  materials  and  imple> 
ments  in  their  possession,  and  all  sums  named  as 
penalties  for  the  non-fulfilment  of  the  contract, 
shall  be  forfeited  to    the   company,  and    th« 
amount  shall  be  considered  as  ascertained  da- 
mages for  breach  of  contract."    "  Time  of  com- 
pletion.   The  whole  of  the  works  are  to  be  en- 
tirely completed  on  or  before  31st  Augnst,  1873. 
and  the  contractors  will  be  subject  to  a  penalty 
of  1002.  per  week  for  each  week  the  works  re- 
main unfinished  beyond  the  time  stated.**     By 
other  clauses,  if  the  contractors  failed  to  com- 
plete the  works  within  the  period  limited,  the 
company  had  power,  without  giving  pievioos 
notice,  to  take  the  works  out  of  their  hands  and 
employ  other  contractors ;  and  if  the  engineer 
was  dissatisfied  with  tiie  mode  of  proceeding  and 
progress  of  the  works,  he  had  power  to  procni^ 
and  make  use  of  all  labour  and  materials  fzom 
money  due  or  to  become  due  to  the  contractors : 
but  this  was  not  to  relieve  them  from  their  oblil 
gation  to  proceed  with  the  works.    The  iwx>rk5 
were  not  finished  on  the  31st  August,  1878,  and 
the  contractors   continued  worlnng    till     22nd 
January,  1874.     On  22nd  January,   1874»  tlie 
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company  gave  notice  to  the  contractors  under 
the  above  clause  to  avoid  the  contract,  and  after- 
wards took  possession  of  the  implements  and 
materials  : — Held,  that  the  clause  in  question 
could  only  be  acted  on  and  enforced  within  the 
time  fixed  for  the  completion  of  the  works,  and 
therefore,  the  notice  of  22nd  January,  1874,  was 
not  valid  and  sufficient  to  avoid  the  contract, 
and  the  company  was  not  justified  in  taking 
possession  of  the  implements  and  materials. 
Walker  v.  London  and  North'  WeHem  Railway 
a>mpany,  1  C.  P.  D.  618  ;  45  L.  J.,  C.  P.  787 ; 
36  L.  T.  63  ;  25  W.  R.  10. 


On  Baseifilon  of  an  Agreement.] — If  one 


of  the  parties  to  a  building  agreement  in  which 
a  right  to  rescind  is  stipcdated  for,  himself  re- 
scinds it,  he  is  not  entitled  to  make  entry  on 
the  premises  for  the  purpose  of  removing  the 
goods  after  the  date  of  rescission.  Marsuen  v. 
Samhell,  43  L.  T.  120  ;  28  W.  R.  962. 

Constmetion  of  Agreement — Snbttitnted  €k>n- 
tract.] — A  contract  for  the  construction  of  a 
railway  provided  that  if  the  contractor  should 
make  default  the  company  might  enter  and 
complete  the  works,  and  make  use  of  the  con- 
tractor's waggons,  machinery  and  plant,  and 
also  have  a  lien  on  the  same,  with  power  of 
sale  to  reimburse  themselves  any  loss  or  damage 
they  might  sustain  by  reason  of  such  default. 
The  contractor  having  become  embarrassed,  the 
company  made  a  second  contract  with  him,  which 
provided  they  should  take  to  and  complete  the 
works,  and  for  that  purpose  should  be  allowed 
10,000^.,  and  the  use  of  all  the  contractor's 
plant,  &c.,  which  should,  on  the  completion  of 
the  works,  be  restored  to  the  contractor  in 
whatever  state  it  might  then  be.  And  this 
second  contract  provid^  that,  if  it  should  then 
be  found  that  anything  was  due  to  or  from  the 
company  from  or  to  the  contractor,  the  amount 
should  be  paid  by  the  one  to  the  other  within 
three  months  after  the  engineer  should  have 
certified  the  amount  that  should  be  due.  And 
it  provided  that,  *Mn  all  other  respects  the 
original  contract  should  stand,  except  so  far  as 
it  was  altered  by  or  should  be  inconsistent  with 
the  second  contract."  The  contractor  had  made 
no  default  down  to  the  date  of  the  second  con- 
tract. The  company  completed  the  works,  and 
the  engineer  certified  that  a  large  sum  was  due 
to  them  from  the  contractor.  The  company 
thereupon  refused  to  deliver  up  the  plant  to  the 
contractor,  and  claimed  power  to  sell  the  plant, 
and  to  reimburse  themselves  out  of  the  pro- 
ceeds : — Held,  that  they  were  not  so  entitled, 
for  the  provisions  of  the  second  contract  were  in 
substitution  of  the  corresponding  provisions  in 
the  first  contract ;  the  two  instruments  were 
not  to  be  read  as  one,  nor  were  the  clauses  of 
the  first,  conferring  the  lien  and  power  of  sale, 
to  be  taken  as  incorporated  into  the  second  con- 
tract. Hunt  V.  8oiUh-J3astem  JRailioay  Company j 
45  L.  J.,  C.  P.  87— H.  L. 

Appropriation  by  Assent.]— A.,  a  carpenter, 
contracted  with  B.  to  make  him  a  greenhouse 
for  50^.  A.  completed  the  greenhouse,  informed 
B.  that  it  was  ready,  and  requested  payment. 
B.  paid  A.  the  50/.,  and  requested  A.  to  keep  the 
greenhouse  for  him.  A.  sent  the  greenhouse  to 
the  premises  of  C,  informing  him  that  it  be- 
longed to  B.,  and  requesting  him  to  take  care  of 


it  for  B. ;  which  C.  agreed  to  do.  B.  never  saw 
the  greenhouse,  and  knew  nothing  of  its  being 
sent  to  C.  While  it  remained  on  C.*s  premises, 
A.  became  bankrupt : — Held,  that  the  property 
in  the  greenhouse  vested  in  B.,  by  his  assent 
to  its  appropriation  to  himself.  Wilkins  v, 
Bromhead,  6  M.  &  G.  963  ;  7  Scott,  N.  R.  921  ; 
13  L.  J.,  C.  P.  74  ;  8  Jur.  83. 

Loss  of  Subjeet-Hatter.]— A  contract  was 
made  for  new  boilers  and  parts  of  machinery 
for  a  ship,  to  be  paid  for  by  instalments  on 
certificates  of  the  plaintiffs'  surveyor.  Two  in- 
stalments of  2,000/.  were  paid,  when  the  ship 
was  lost  at  sea : — Held,  that  the  contract  was 
substantially  one  for  work  and  labour  to  be 
done  by  the  defendant,  and  that  the  two  pay- 
ments of  3,000/.  each  were  intended  only  to  be 
paid  on  account  of  a  contract  to  be  peiiormed 
as  a  whole,  and  that  therefore  as  a  full  perform- 
ance of  the  contract  had  been  rendered  impos- 
sible by  the  loss  of  the  vessel,  no  property  in 
any  portion  of  the  work  certifi^i  by  the  inspec- 
tor to  have  been  properly  done,  and  in  respect 
of  which  the  two  sums  were  so  respectively  paid, 
had  passed  to  the  plaintiffs,  so  as  to  entitle  them 
to  recover  in  detinue  for  its  detention.  AnglO' 
Egyptian  Nariga^ion  Company  v.  Rennie,  10 
L.  B.,  C.  P.  271 ;  44  L.  J.,  C.  P.  130  ;  32  L.  T. 
467  ;  23  W.  R.  626. 

Held,  also,  that  the  plaintiffs  could  not  re- 
cover back  the  two  sums  of  2,000/.  or  either  of 
them  in  an  action  for  money  had  and  received. 
lb. 

(The  plaintiffs  brought  error  upon  this  judg- 
ment to  the  Exchequer  Chamber,  but  after 
argument  the  case  was  referred  to  arbitration, 
10  L.  R.,  C.  P.  571.) 

2.  Rights  of  Pebson  Employed. 

Lien— Hot  affeeted  by  Contrmot  to  take  Billf 
in  Pajrment,  by  He^tiation  of  Aooeptanoe,  or 
by  Hatnre  of  PoMOSslon.] — Engineers  contracted 
with  the  debtor,  the  owner  of  a  barge,  to  supply 
steam  machinery  to  the  vessel,  at  the  docks  of  a 
dock  company,  for  the  price  of  1,050/.,  to  be 
paid  by  approved  bills  ;  one  at  three  months  for 
260/.  when  the  boiler  and  engine  should  be  placed 
in  the  vessel,  one  at  three  months  for  2602.,  and 
one  at  six  months  for  530/.,  when  the  vessel 
should  have  made  a  trial  trip.  The  vessel  hav- 
ing been  taken  to  the  docks  was  there  entered 
in  the  name  of  one  of  the  engineers  ;  and,  whilst 
shipwrights  and  other  agents  of  the  debtor  were 
occasionally  or  constantly  on  board,  the  vessel 
remained  in  the  possession  of  the  engineers  till 
the  boat  was  ready  to  make  a  trial  trip.  In  the 
interim  the  engineers  had  been  paid  360/.,  partly 
in  oash  and  partly  by  the  debtor's  acceptance, 
which  they  discounted.  On  the  day  appointed 
for  the  trial  trip  the  debtor  filed  a  liquidation 
petition,  and  a  receiver  took  possession  of  the 
vessel.  A  few  days  afterwards  the  debtor's  ac- 
ceptance was  dishonoured  : — Held,  that  the  lien 
of  the  engineers  for  the  unpaid  price  for  the 
machinery  and  their  labour  was  not  affected  by 
their  having  agreed  to  take  bills  in  payment, 
nor  by  the  nature  of  the  possession,  nor  by  their 
having  discounted  the  debtor's  acceptance. 
Willoughhy,  Ex  parte,  Wcstlake,  In  re^  16 
Ch.  D.  604  ;  44  L.  T.  Ill ;  29  W.  R.  935. 


Right  of  Bill-holder.]- A  contract  for 
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the  building  of  a  ship  provided  that  the  pur- 
chase-money was  to  oe  paid  by  instalments, 
partly  in  cash,  and  partly  by  means  of  bills  of 
exchange,  to  be  paid  and  given  at  specified  stages 
of  the  progress  of  the  constrnction,  the  balance 
being  paid  on  completion  by  a  bilL  The  ship 
was  from  the  time  of  paying  or  giving  the  first 
instalment  to  be  the  absolute  property  of  the 
purchaser  to  the  extent  of  his  advances,  subject 
nevertheless  to  the  builder^s  lien  for  any  unpaid 
instalments.  Any  bills  given  during  oonstmc- 
tion  were  to  be  retired  by  the  purchaser  at  com- 
pletion and  transfer.  As  the  construction  of  the 
ship  went  on,  the  vendor  drew  bills  upon  the 
purchaser,  which  he  accepted,  for  the  instalments 
of  the  pnrchase>money.  After  these  bills  had 
been  negotiated,  but  before  any  of  them  became 
due,  the  purchaser  took  proceedings  for  liquida* 
tion,  includine  his  liability  on  the  bills  among 
his  debts,  and  his  creditors  passed  a  resolution 
to  accept  a  composition.  The  bill-holders  re- 
fused to  accept  the  composition  when  tendered. 
The  purchaser  shortly  after  the  resolution  gave 
notice  to  the  vendor  to  rescind  the  contract. 
Kot  long  after  this  the  vendor  became  bankrupt 
and  the  ship  was  completed  by  his  trustee.  The 
bill-holders  having  claimed  a  lien  on  the  ship : 
— Held,  that  the  principle  of  Waring j  Ex  parte 
(19  Yes.  345),  was  not  applicable,  and  that  the 
bill-holders  had  no  lien  on  the  ship.  Lambton, 
£x  parte,  Lindsay,  In  re,  10  L.  R.,  Ch.  406  ;  44 
L,  J.,  Bk.^  81  ;  32  L.  T.  880 ;  23  W.  R.  662. 
Affirming  8.  C\,  sub  nom.  Greener,  Ex  parte, 
JAndtay,  In  re,  32  L.  T.  205. 

— : —  Ia  other  CasM.]— iS!?«  sub  tit.  Lien. 


IV.  REMUNERATION. 

1.  PBBflONS  Entitled  to  Sub. 

PhjTiieiaa.]— A  physician  may  recover  upon 
an  express  contract  to  remunerate  him  for  his 
attendance.  Veitch  v.  Rueeell,  3  G.  fc  D.  198  ; 
8  Q.  B.  928  ;  Car.  k  M.  362. 

Barriittr.] — So,  a  barrister,  upon  an  express 
contract  for  remuneration,  may  recover  for  his 
services,  as  an  assessor  at  sn  election  of  guar- 
dians. Egan  v.  KenHngton  Union  (^OnurdiaTut), 
3  Q.  B.  945,  n. ;  3  G.  fc  D.  204. 

Arbitrator.] — So,  an  arbitrator  may  recover 
fees  on  an  express  promise,  for  which  he  other- 
wise would  have  no  legal  claim.  Higgin*  v. 
Gordon,  1  G.  &  D.  656  ;  3  Q.  B.  466. 

On  Assignmont  of  Contraet.] — ^A.,  a  silk  throw- 
ster, contracted  with  B.  and  C.  for  machinexy  to 
be  made  by  him,  and  while  the  work  was  in  pro- 
gress had  money  on  account.  Before  the  ma- 
chinery was  finished,  B.  and  C.  assigned  it  to  D. 
This  circumstance  was  communicated  by  D.  to 
A.,  who  said  he  must  go  on  with  the  work,  and 
he,  A.,  should  see  him  paid.  The  machinery 
having  been  completed  and  delivered  : — Held, 
that  D.  might  sue  A.  for  the  price  of  such  parts 
of  it  as  had  been  made  by  him  after  the  assign- 
ment.    Oldfield  V.  Lowe,  9  B.  at  C.  73. 

PriTity.] — A.  and  B.  having  entered  into 

a  joint  agreement  with  a  railway  company  to 
execute  a  contract  for  the  construction  of  a  tun- 
nel upon  the  line,  A.  assigned  all  his  right  and 


interest  in  the  contract  to  B.,  and  the  latter 
agreed  to  pay  A.  a  given  sum  on  the  completion 
of  the  contract.  After  this  agreement  had  been 
entered  into  between  A.  and  B.,  it  became  neces- 
sary to  alter  the  levels  of  the  line,  and  B.  by 
agreement  with  the  company  abandoned  the 
contract,  and  another  was  entered  into  between 
the  company  and  other  persons,  under  which 
the  tunnel  at  the  altered  level  was  completed : 
— ^Held,  that  A.  was  not  in  a  position,  upon  the 
completion  of  the  substituted  contract,  to  main- 
tain an  action  against  B.  for  the  payment  of  the 
sum  stipulated  to  be  paid  by  his  agreement  with 
A.  Humphreyi  v.  Jonee,  5  Ex«  952  ;  20  L.  J., 
Ex.  88. 

A.,  employed  by  B.  to  transport  goods  to  a 
foreign  market,  d^^ated  the  entire  employment 
to  C,  who  performed  it  witbout  the  privity  of 
B. :— Held,  that  C.  could  not  recover  from  B. 
compensation  for  such  service.  Sckmaling  v. 
Thomlin*on,  6  Taunt.  147  ;  1  Marsh.  500.  And 
see  CuU  v.  JBaekh4nue,  6  Taunt.  148,  n. ;  and 
Guy  V.  Gower,  2  Marsh.  273. 

Bmplojmt&t  by  One  Ponon  lior  Anothoir.] — 

When  one  man  employs  another  to  do  work  for 
a  third  party,  for  whose  benefit,  it  is  known,  the 
work  is  to  be,  and  such  third  party  gives  in- 
structions about  it,  there  is  not,  even  primA 
&cie,  an  implied  contract  in  the  first  employer 
to  pay;  but  the  question  is  whether,  on  the 
whole,  he  led  the  person  employed  to  nnder- 
stand  that  he,  and  not  the  third  party,  was  to 
pay  for  the  work.  Ckidley  v.  Aorrie^  8  F.  &  F. 
228. 

A.  having  a  patent  for  spinning  machinery, 
received  an  order  from  B.  to  have  some  spinning 
frames  made  for  him.  A.  employed  C.  to  make 
the  machines  for  B.,  informing  B.  that  he  had 
done  so.  After  the  machines  had  been  complied, 

A.  ordered  them  to  be  altered  ;  they  were  after- 
wards completed  according  to  the  new  order,  and 
packed  up  in  boxes  for  B.,  and  C.  infonned  B. 
that  they  were  ready ;  but  B.  refused  to  accept 
them  : — Held,  that  G.  could  not  recover  the  price 
from  B.  in  an  action  for  work  and  labour,  or 
materials.    Atkinion  v.  JBell,  2  M.  &  R.  292  ;  8 

B.  k  C.  277. 

Earnings  of  Paraonal  Labour  by  Vndlaehaxgvd 
Bankrupt.]  —  The  plaintiff,  who  was  an  archi- 
tect, sued  for  remuneration  in  respect  of  em- 
ployment under  a  contract  made  in  1877,  and 
for  damages  for  an  alleged  wrongful  dismienal 
from  such  employment  in  1880.  The  plaintiff 
was  adjudicated  bankrupt  in  1878,  and  hiul  never 
obtained  his  discharge  : — Held,  that  the  cause  of 
action  for  remuneration  and  dunages  paaaed 
to  the  trustee,  and  that  the  proper  course  ^wms 
to  add  him  as  co-plaintiff  in  the  action,  said 
give  him  the  conduct  of  the  action.  Etndm 
V.  Carte,  17  Ch.  D.  768 ;  61  L.  J.,  Ch.  41  ; 
44  L.  T.  636-~C.  A.  Affirming  17  Ch.  D. 
169 ;  50  L.  J.,  Ch.  492  ;  44  L.  T.  344  ;  29  W.  B. 
600. 

2.  When  Contbact  Implied. 

Oonoral  Bulo.] — Services,  however  long  con* 
tinned,  create  no  claim  for  remuneration  iritu- 
out  a  bargain  for  them,  express  or  implied,  from 
drcumstances  shewing  an  understanding  on  both 
sides  that  there  should  be  payment.  Reere  t. 
Keete,  1  F.  &  F.  280. 


1073 


WORK   AND    ILABOTJBr-^Remuneration. 


1074 


The  plaintiff,  in  a  letter,  proposed  to  take  a 
lease  of  the  defendant's  hoase  for  a  term  of 
years,  if  the  defendant  would  carry  out  certain 
alterations.  A  correspondence  and  interviews 
followed,  and  it  was  ultimately  agreed  that  the 
alterations  should  be  made,  the  plaintiff  to  pay 
751,  towards  them.  The  plaintiff  wished  to  have 
the  drawing-room  painted  in  a  particular  way, 
and  the  defendant  consented  that  the  plaintiff 
should  send  in  his  own  workmen  to  paint  it, 
which  he  accordingly  did,  and  also  laid  down 
gas  pipes,  with  the  defendant's  consent.  Ulti- 
mately the  plaintiff  was  prevented  from  taking 
possession  of  the  house  owing  to  the  default  of 
the  defendant  in  carrying  out  the  alterations  to 
be  performed  by  him,  and  brought  an  action  for 
breach  of  the  agreement,  with  the  common 
counts  for  work  done.  The  correspondence  dis- 
closed no  agreement  sufficient  to  satisfy  the 
Statute  of  Frauds :— Held,  that  the  plaintiff 
could,  under  the  common  counts,  recover  for  the 
value  of  the  work  done  by  the  defendant's  con- 
sent. Pulbrook  V.  Lawe$^  1  Q.  B.  D.  281 ;  46 
L.  J.,  Q.  B.  178  ;  34  L.  T.  95. 

The  employing  of  a  professional  person  im- 
plies an  undertaking  to  remunerate  him,  but  the 
inference  may  be  rebutted  by  circumstances. 
MuTUon  V.  JBaillie,  2  Macq.  H.  L.  Gas.  80. 

A  defendant  employed  the  plaintiffs  to  find  a 
purchaser  or  mortgagee  of  an  estate.  Thereupon 
they  went  down  to  the  estate,  valued  it,  put  it  in 
their  books,  advertised  it  in  their  circulars  and 
in  newspapers,  and  took  some  journeys,  and  had 
communications  about  it,  and  ultimately,  while 
negotiating  with  one  N.  upon  the  matter,  the 
plaintiffis  and  the  defendant  agreed  that  a  letter 
should  be  written  b^  the  plainti£b  to  N.,  and 
that  if  such  letter  induced  N.  to  become  pur- 
chaser or  mortgagee,  the  plaintiffs  should  be 
paid  100^.  K.  ultimately  became  mortgagee, 
but  denied  that  he  was  influenced  in  any  way 
by  the  letter : — Held,  that  the  plaintiffs  could 
not  recover  on  a  quantum  meruit  for  work 
and  labour,  with  particulars  claiming  commis- 
sion as  agreed.  Green  v.  Muletj  30  L.  J.,  C.  P. 
343. 

The  plaintiff  repaired  certain  leasehold  pre- 
mises, held  by  the  defendant  under  a  covenant 
to  repair,  on  a  parol  promise  by  the  defendant 
to  assign  him  his  lease : — Held,  that  the  defen- 
'dant  upon  refusal  to  assign,  was  liable  to  an 
implied  assumpsit  to  pay  the  plaintiff  for  such 
repairs.     6fray  v.  ITt/Z,  R.  &  M.  420. 

A  lessor  contracted  to  pay  his  tenant  at  a 
valuation,  for  certain  erections  pursuant  to  a 
plan  to  be  agreed  on,  provided  they  were  com- 
pleted in  two  months :  no  plan  was  agreed  on, 
and  after  the  condition  broken,  the  lessor  en- 
couraged the  lessee  to  proceed  with  the  work : — 
Held,  that  the  lessee  might  recover  as  for  work 
and  labour,  on  an  impli<S  promise  arising  out  of 
80  many  of  the  facts  as  were  applicable  to  the 
new  agreement.  Bum  v.  Miller j  4  Taunt.  745. 
See  also  Thorn  v.  London  (^Mayor)^  ante^  col. 
1058. 

Work  Obtained  by  Fraud.]— When  a  person 
has.  by  fraud,  induced  another  to  perform  a  ser- 
vice for  him,  intending  not  to  pay  for  the  per- 
formance of  it,  still  there  is  a  liability  implied 
by  the  law  which  may  be  enforced  in  the  same 
way  as  an  obligation  arising  out  of  an  express 
contract.  JRnmsey  v.  North^Eastem  Bailtoay 
Company,  32  L.  J.,  0.  P.  244. 


When  Writton  Agreement  Unstamped.] — if 
an  agreement  cannot  be  read  for  want  of  a  stamp, 
the  plaintiff  cannot  i-ecover  the  value  of  the 
work  and  labour,  although  the  defendant  may 
have  had  the  benefit  of  it.  Hughes  v.  Budd,  8 
D.  P.  C.  478. 

Agent's  Authority  Beseinded.] — When  au 
agent  employed  for  an  agreed  commission  to 
sell  land  at  a  given  price  succeeds  in  finding  a 
purchaser  at  the  stipulated  price,  but  the  phn- 
cipal,  from  whatever  cause,  dedlines  to  sell,  and 
rescinds  the  agent's  authority,  the  latter  is  en- 
titled to  sue  for  a  reasonable  remuneration  for 
his  work  and  labour,  and  is  not  bound  to  resort 
to  ft  special  action  for  the  wrongful  ^^athdrawal 
of  the  authority.  Prickett  v.  Badger,  1  C.  B., 
N.  S.  96  ;  26  L.  J.,  C.  P.  33  ;  3  Jur.,  N.  S.  66. 

In  such  a  case,  a  contract  to  pay  what  is 
reasonable  is  implied  bylaw ;  it  is  not  a  question 
for  the  jury.    lb, 

Promifo  of  a  Present  ] — A  request  to  a  trades- 
man to  shew  the  defendant's  house,  and  the  de- 
fendant would'  make  him  a  handsome  present, 
is  evidence  of  a  contract  to  pay  a  reasonable 
compensation  for  the  work  and  labour  bestowed 
in  that  service.    Jewry  v.  Busk,  5  Taunt.  302. 

Protmiie  of  what  is  Bight  and  Proper.] — 
Where  a  person  performed  a  work  for  a  com- 
mittee, under  a  resolution  entered  into  by  them, 
"  that  any  service  to  be  rendered  by  him  should 
be  taken  into  consideration,  and  such  remunera- 
tion made  as  should  be  deemed  right :  " — Held, 
that  an  action  would  not  lie  to  recover  a  recom- 
pense for  such  work)  as  the  resolution  only  im- 
ported that  the  committee  was  to  judge  whether 
any  remuneration  was  due.  Taylor  v.  Brewer, 
1  M.  &  S.  290  ;  1^.  P,,  Bryant  v.  Flight,  6  M.  & 
W.  111. 

On  a  parol  contract  with  a  public  board  to  per- 
form work  and  labour  for  whatever  "  recompense 
the  board  might  allow  as  right  and  proper,"  an 
action  will  lie  to  recover  a  reasonable  recom- 
pense, although  the  board  tenders  what  they  con- 
sider right  and  proper.  Bird  v.  3PGaheg,  2 
C.  fc  K.  707. 

Senrioes  with  a  "^ew  to  a  Legaoy.]— If  a 
man  undertakes  to  perform  services  without  any 
view  to  a  reward,  but  with  a  view  to  a  legacy, 
he  cannot  after  the  death  of  a  person  for  whom 
they  were  performed  set  up  a  demand  for  such 
services  against  the  testator's  estate.  Le  Sage 
V.  Omemaker,  1  £sp.  187. 

A  surgeon  for  several  years  bestowed  surgical 
attendance  on  a  lady,  but,  expecting  that  she 
would  amply  compensate  him  by  a  legacy,  sent 
in  no  bill.  She  died,  and  left  him  nothing, 
whereupon  he  sued  her  executors,  claiming  500t. 
The  jury  awarded  him  250/.  The  court  refused 
to  disturb  the  verdict.  Baxter  v.  Gray,  4  Scott, 
N.  R.  374 ;  3  M.  &  G.  771. 

In  such  a  case,  to  disentitle  the  party  to  sue, 
there  must  be  something  more  than  the  mere 
expectation  of  a  legacy.    Jh, 


3.  Undeb  Spkoial  Contbacts. 
a.  Genarally. 

Where  work  is  done  under  a  special  contract, 
the  plaintiff  is  not  precluded  from  recovering 
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under  the  geneml  counts,  unless  there  is  some- 
thing in  the  terms  of  the  special  agreement, 
which,  either  by  stipulation  or  necessary  intend- 
ment, prevents  him  from  so  doing.  Rohion  v. 
Godfrey,  Holt,  236  ;  1  Stark.  275. 

Fraud  by  Employer.] — ^A.  engaged  to  convey 
away  rubbish  for  B.  at  a  specified  sum,  under 
a  fraudulent  representation  by  B.  as  to  the 
quantity  of  the  rubbish  which  was  to  be  so  con- 
veyed : — Held,  that  in  an  action  for  the  value 
of  the  work  actually  done,  A.  could  recover  only 
according  to  the  terms  of  the  special  contract  ; 
although  when  he  discovered  the  fraud,  he 
might  have  repudiated  the  contract,  and  sued  B. 
for  deceit.     Selway  v.  Fogg,  6  M.  &  W.  83. 


b.  Deviationa  and  AlteraUoiui. 

Payment  for— In  what  Caaei.]— Where  work  is 
done  under  a  special  contract  and  for  estimated 
prices,  and  there  is  a  deviation  from  the  original 
plan  by  the  consent  of  the  parties,  the  estimate 
is  not  excluded,  but  is  the  rule  of  payment  so  far 
as  the  special  contract  can  be  traced  ;  and  for  any 
excess  beyond  it  the  party  is  entitled  to  his  quan- 
tum meruit.  Roh$on  v.  Godfrey,  Holt,  236  ;  1 
Stark.  275. 

Where  a  tradesman  finishes  work  differing  from 
the  specification  agreed  on,  he  is  not  entitled  to 
the  actual  value  of  the  work,  but  only  to  the 
agreed  price,  minus  such  a  sum  as  it  would  take 
to  complete  .the  work  according  to  specification. 
Thornton  v.  Plaoe,  1  M.  &  Rob.  218. 

A  contractor  agreed  with  an  incorporated  com- 
pany to  do  certain  works,  the  contract  being 
under  seal.  In  this  contract  there  was  a  stipu- 
lation that  if  the  company  should  think  proper, 
at  any  time,  to  make  any  addition  to  the  original 
works,  the  company  should  be  at  liberty  to  do  so 
on  giving  him  written  instructions  for  that  pur- 
pose, signed  by  the  principal  or  assistant  engineer. 
A  verbal  arrangement  was  afterwards  made  by 
the  principal  engineer  for  the  execution  of  certain 
extension  works,  allowing  for  a  variance  in  the 
prices,  but  stipulating,  with  the  exception  of 
that  variance,  all  the  provisions  of  the  contract 
should  be  considered  as  applicable  to  the  ex- 
tension work.  This  work  was  executed  by  the 
contractor  under  this  arrangement : — Held,  that 
he  could  not  afterwards  reject  the  terms  of  the 
contract,  and  claim  remuneration  for  the  work  as 
upon  a  quantum  meruit,  nor  could  he  ask  in 
equity  for  accounts  to  be  taken  independently  of 
the  contract.  Rarufer  v.  Great  Weitem,  Rail- 
way  Company,  5  H.  L.  Cas.  72. 

Where  work  is  undertaken  on  contract  at  a 
given  price,  the  employer  is  not  liable  to  any 
greater  amount  by  consenting  to  alterations  from 
the  original  plan,  unless  he  is  either  expressly 
informed,  or  must  necessarily,  from  the  nature  of 
the  work,  be  aware  that  the  alteration  will  in- 
crease the  expense.  Lovelock  v.  liing,  1  M.  & 
Rob.  60. 

If  a  builder  undertakes  a  work  of  specified 
dimensions  and  with  specified  materials,  and 
deviates  from  the  specification,  he  cannot  recover 
upon  a  quantum  valebat  for  the  work,  labour  and 
materials.    Uliis  v.  Ilamlen,  3  Taunt.  52. 

If  A.  agrees  to  make  an  article  of  certain  mate- 
rials for  a  stipulated  price,  but  puts  in  materials 
of  a  better  kind,  he  is  not  at  liberty  on  that 
account  to  charge  more  than  the  stipulated  price. 


nor  can  he  require  the  article  to  be  returned 
because  the  buyer  will  not  pay  an  increased  price 
on  account  of  the  better  materials.  Wilmvt  v. 
SmUh,  3  C.  &  P.  453. 

Where,  in  the  progress  of  building,  work  done 
under  a  contract,  some  process  more  expensive 
than  contracted  for  was  ordered  by  the  architect^ 
with  the  knowledge  of  the  employer,  and  the 
builder's  sub-contractor  was  told  it  was  to  be  paid 
extra  for: — Held,  that  there  was  evidence  of  a 
contract  to  pay  him  extra  for  it,  and  of  authority 
in  the  architect  to  make  such  a  contract  with 
him.     Walli4  v.  Robinson,  3  F.  &  F.  307. 

Altoration  of  Contract  by  Arehitact.]— The 

Slaintiff  entered  into  a  written  contract  with  the 
efendant  to  build  a  house  on  the  defendant  s 
land  upon  certain  terms  and  conditions  therein 
contain^,  the  contract  containing  certain  pro- 
visions for  payment  on  the  certificates  of  the  de- 
fendant's architect,  and  also  as  to  orders  for 
extra  work,  the  fulfilment  of  the  provisions 
being,  in  fact,  a  condition  precedent  to  the 
plaintiffs  right  of  payment.  The  agreement^ 
while  in  the  custody  of  the  architect  and  after 
execution  by  the  plaintiff,  was  altered  in  a 
material  particular,  the  alteration  having  refer- 
ence to  the  provision  with  regard  to  extras.  The 
plaintiff  built  the  house  and  received  payment 
from  time  to  time  for  the  work  so  done  by  him  ; 
the  payments  were  made  according  to  the  pro- 
visions of  the  contract,  and,  in  fact,  the  contract 
was  fully  acted  on  by  both  parties  to  it.  Pay- 
ment for  extra  work  under  the  contract  being  re- 
fused by  the  defendant  on  the  ground  that  the 
plaintiff  had  not  complied  with  the  terms  relat- 
ing thereto,  which  were  a  condition  precedent  to 
his  right  to  recover  for  the  same,  the  plaintiff 
brought  an  action  upon  a  quantum  meruit  on 
the  ground  that  the  agreement  having  been 
altered  by  defendant  was  void,  or  at  least  that 
the  defendant  could  not  in  any  way  avail  him- 
self of  it  as  against  the  plaintiff,  and  that,  there- 
fore, the  plaintiff  could  recover  on  a  quantum 
meruit  for  extras  actually  done  by  him.  The 
written  agreement  was  put  in  evidence  at  the 
trial  by  the  plaintiff  himself  : — Held,  that  this 
being  an  action  on  an  executed  contract  for 
work  done  on  real  property,  the  plaintiff  was 
bound  to  shew  what  the  terms  of  the  contract 
were,  and  that,  therefore,  the  document,  thong^h 
altered  in  a  material  part  by  the  defendant's 
architect,  was  either  still  an  instrument  binding 
upon  the  plaintiff,  or  at  least  might  be  looked  at 
to  see  what  the  terms  were ;  and  that  the  plain- 
tiff could  not  recover  on  a  quantum  memit, 
PattUon  V.  LucJtley,  10  L.  R.,  Ex.  330 ;  44  L.  J^ 
Ex.  180  ;  33  L.  T.  360 ;  24  W.  R.  224. 


Authority  to  Vary  or  Alter.] — An  obligor. 


who  binds  himself  to  perform  certain  works  acooitl- 
ing  to  a  specification  and  other  detailed  and  work- 
ing drawings,  to  be  furnished  during  the  progress 
of  the  works,  with  power  for  the  obligee,  by  his 
surveyor,  to  direct  additions  or  omissions,  mast, 
in  a  plea  of  performance  quoad  snch  parts  in 
which  no  orders  were  given  by  the  surveyor  to 
vary  and  deviate  from  the  original  plan,  shew  an 
authority  in  the  surveyor  to  give  such  directions,, 
or  aver  that  the  deviation  or  variation  was  an 
omission  or  an  addition.  Re-x  v.  Peto,  1  Y.  &  J. 
37. 

Action  on  an  agreement  to  build  a  honse  ac- 
cording to  certain  drawings,  plans  and  specifica* 
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tions,  and  to  the  satiBfaction  of  the  plaintiff,  and 
with  the  best  materials,  alleging  as  breaches  that 
the  defendant  did  not  build  the  house  to  the 
satisfaction  of  the  plaintiff,  and  that  he  did  not 
pcrfonn  the  work  with  the  best  materials  ;  the 
defendant  pleaded,  that  he  deviated  from  the 
drawings  by  the  direction  of  the  plaintiff's  archi- 
tect : — Held,  that  this  plea  was  bad  on  general 
demurrer,  the  architect  not  being  shewn  to  be 
the  plaintiff's  agent  to  bind  him  by  any  devia- 
tion from  the  drawings.  Cooper  v.  Lanffdon^  9 
M.  &  W.  60  ;  1  D.,  K.  S.  392. 

o.  Extras, 

Contraet  with  Company — Hot  under  Seal.] — 
An  incorporated  company  entered  into  a  con- 
tract, under  seal,  with  A.  for  the  execution  of 
works  according  to  the  terms  of  a  specificatioh 
annexed,  which  contained  provisions  for  extra 
work.  A.  entered  upon  the  work  under  the 
superintendence  of  the  company's  engineer,  and 
also  under  such  superintendence,  and  with  his 
approbation,  executed  extra  works,  which,  how- 
ever, could  not  be  considered  as  coming  within 
the  provisions  of  the  contract  under  seal.  A. 
afterwards  made  a  claim  upon  the  company  to 
a  much  larger  amount  than  that  specified  by 
the  contract,  and  the  directors  paid  nim  a  sum 
generally  on  account.  By  8  &  9  Vict.  c.  16, 
s.  97,  the  directors  of  such  a  company  may  make 
parol  contracts  without  the  same  being  reduced 
into  writing,  where  such  contract  would,  if  en- 
tered into  between  private  persons,  be  valid ; 
and  by  s.  98,  the  directors  are  bound  to  enter 
minutes  of  such  contracts  in  a  book ;  and,  by 
one  of  the  clauses  of  the  special  act  of  the  com- 
pany tmder  which  it  was  incorporated,  three 
directors  constituted  a  quorum  : — Held,  that  as 
there  was  not  any  evidence  that  the  company 
had  contracted  for  this  extra  work  under  seal,  or 
that  the  company  had  entered  into  a  contract 
for  the  same  under  the  terms  of  their  special 
act,  or  of  any  general  act  authorizing  the  same, 
the  company  was  not  liable  to  A.  for  the  extra 
work  so  performed  by  him.  Uom^rtham  v. 
Wolverhampton  Waterworks  ComjHtny,  6  Railw. 
Oas.  790  ;  6  Ex.  137. 

Work  eompriied  in  Specifioation,  though  not 
Mentioned.] — ^A.  agreed  to  build  a  house  for  B., 
who  prepared  a  specification,  which  contained 
particulars  of  the  different  portions  of  the  work. 
Under  the  head  of  "  Carpenter  and  joiner,'* 
there  were  specified  the  scantling  of  the  joists 
for  the  different  floors,  the  itifters,  ridge  and 
wall,  but  no  mention  was  made  of  the  flooring. 
The  specification  stated,  that  '*  the  whole  of  the 
materials  mentioned  or  otherwise  in  the  fore- 
going particulars,  necessary  for  the  completion*of 
tbe  work,  must  be  provided  by  the  contractor." 
At  the  foot  of  the  specification  A.  signed  a 
memorandum,  whereby  he  agreed  with  B.  "to 
do  all  the  works  of  every  kind  mentioned  and 
contained  in  the  foregoing  particulars,  accord- 
ing, in  evexy  respect,  to  the  drawings  furnished, 
or  to  be  furnished,  for  1,1002.  The  house  to  be 
completed,  and  fit  for  occupation,  by  the  Ist  of 
August,  1858."  A.  prepared  the  flooring  boards, 
brought  them  to  the  preuiises,  and  planed  and 
fitted  them  to  the  several  rooms,  but  refused  to 
lay  them  down  without  extra  payment,  because 
the  flooring  was  not  mentioned  in  the  specifica- 
tion, whereupon  B,  put  an  end  to  the  contract. 


took  possession  of  the  works,  and  proceeding  to 
complet-e  the  building,  used  the  flooring  boards 
so  prepared  and  fitted  by  A. : — Held,  first,  that 
A.  was  not  entitled  to  recover  for  the  flooring 
as  an  extra,  because  it  was  include  in  the 
contract,  though  not  mentioned  in  the  specifi- 
cation. Williamt  v.  Fitzmaurioe,  3  H.  &  N. 
844. 

Held,  secondly,  that  A.  could  not  maintain 
trover  for  the  flooring  boaids  left  on  the  pre- 
mises by  him,  and  subsequently  used  by  B. 
lb. 

When  Writton  Orders  Stipnlated  for.]~Where 
a  clause  in  a  contract  stipulated  that  for  all 
extra  work  written  directions  should  be  given, 
under  the  hand  of  the  architect : — Held,  that  a 
sketch  made  by  the  architect,  and  not  signed  by 
him,  was  not  such  a  direction  as  complied  witb 
the  contract.  Myers  v.  Sarlj  30  L.  J.,  Q.  B.  9  ; 
9  W.  R.  96. 

■  When  in  a  builder's  written  contract'  it  is 
stipulated  therein  that  any  order  given  for 
extras  shall  be  also  in  writing,  there  must  be 
something  beyond  an  order  to  entitle  a  person 
to  obtain  payment  for  such  extras.  I'ranklin  v. 
Darke,  3  P.  &  F.  66  ;  6  L.  T.  291. 

A.  contracted  with  B.,  that  B.  shall,  within  a 
certain  time,  build  A.  a  ship,  complete  and 
ready  for  sea ;  and  that  the  price  in  the  con- 
tract mentioned  should  be  inclusive  of  all 
charges  for  the  ship,  finished  and  fitted  per- 
fectly in  every  respect ;  and  that  no  xsharges 
should  be  demanded  for  extras,  but  any  additions 
which  might  be  made,  by  order  in  writing  of 
A.'s  agent,  should  be  paid  for  at  a  price  pre- 
viously agreed  upon  m  writing.  During  the 
progress  of  the  building  of  the  ship,  several 
additions  and  alterations  were  made  by  the 
direction  of  A.'s  agent,  but  no  written  order 
was  given  for  them.  When  the  ship  was  nearly 
completed,  A.'8  agent  gave  B.  notice  that  he 
should  require  from  him  a  supply  of  a  quantity 
of  articles  for  the  use  of  the  ship.  It  was  stipu- 
lated in  the  contract  that  the  ship  should  be 
fitted,  formed,  and  equipped  in  manner  similar 
in  all  respects  to  that  which  is  practised  with 
ships  of  the  same  class  in  her  Majesty's  navy 
under  contracts  with  the  Admiralty.  A.'s  agent, 
upon  B.  at  first  declining  this  last-mentioned 
quantity  of  goods,  afterwards  arranged  with  B. 
that  they  might  be  supplied  by  B.,  without 
prejudice  to  the  question,  whether  B.  was  bound 
to  supply  them  under  his  contract,  and  B.  sup- 
plied them  accordingly :— Held,  that  B.  could 
not  ^oover  for  extras,  alterations  or  additions 
made  during  the  ^course  of  the  performance  of 
the  contract,  unlc^  where  he  had  received  pre- 
vious written  orders,  agreeably  to  the  contract. 
Russell  V.  Sa  Da  Baiideira  (  Viscmnt)^  13  C.  B., 
N.  S.  149  ;  32  L.  J.,  C.  P.  68  ;  9  Jur.,  N.  S.  718  : 
7  L.  T.  804. 

As  the  last-mentioned  parcel  of  goods  must  be 
considered  to  have  been  delivered  on  board  after 
the  ship  was  delivered  and  completed  : — Held, 
that  A.  was  liable  for  this  quantity  of  goods  in- 
dependently of  the  contract.    Ih, 

An  act  empowered  a  corporation  to  scour  an 
inland  harbour,  and  they  did  so  by  taking  up 
the  mud  in  barges,  and  letting  it  out  at  the 
mouth  of  tlic  harbour,  so  as  to  be  carried  down 
the  river.  The  corporation  employed  the  plain- 
tiff to  excavate  and  remove  certain  estimated 
quantities  of  earth  down  the  river  at  certain 
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prices,  the  contract  (not  noticing  the  scouring 
process)  providing  only  for  extra  work  ordered 
by  the  engineer  of  the  plaintiff  in  writing.  In 
consequence  of  the  cleansing  process,  which  was 
continued  while  the  plaiutiix  was  engaged  in 
the  work,  the  quantity  of  soil  he  had  to  remove 
was  vastly  increased  by  great  deposits  of  mud. 
The  plaintiff  applied  for  and  was  refused  any 
additional  remuneration,  and  after  the  work 
was  completed  sued  the  corporation  for  compen- 
sation, but  the  case  of  the  plaintiff,  as  staled 
at  the  trial,  did  not  shew  that  the  mode  of 
cleansing  adopted  by  the  corporation  was  un- 
usual or  unreasonable,  and,  on  the  contrary,  it 
appeared  rather  to  be  ti  proper  mode  of  carrying 
out  the  powers  of  the  act : — Held,  that,  as  it  did 
not  appear  that  the  process  was  onlawful  or 
wrongful,  it  was  no  cause  of  action.  Righy  v. 
BrUtol  {Mayor),  29  L.  J.,  Ex.  359. 

— -   ImvAeiAiiey    of    Stamp-SridMiee.]  — ; 

When  work  has  been  done  under  a  written  con- 
tract not  admissible  for  want  of  a  stamp,  evi- 
dence of  extra  work  cannot  be  given  without 
proof  of  the  written  contract,  and  if  that  is  in- 
admissible the  judge  cannot  look  at  it  for  the 
purpose  of  seeing  whether  or.  not  the  proposed 
evidence  refers  to  it.  Bernun  v.  Cornuh,  1  D. 
fc  L.  585  ;  12  M.  &  W.  421  ;  13  L.  J.  &  K.  91  ;  8 
Jur.  46  ;  S.  P.,  Jtmes  v.  J/owell,  D.  P,  C.  176,  and 
Vincent  v.  Cole,  3  C.  &  P.  481. 

Wlioft  Sight  to  Payment  Aoemet.] — In  a 
contract  for  building  steamers  (to  the  satis- 
faction of  the  engineer),  to  be  completed 
within  six  months,  with  penalties  for  delay, 
it  was  provided  that  tne  engineer  might 
allow  an  extension  of  time,  and  might  also 
order  additions  or  alterations  by  o^ers  in 
writing,  and  that  the  value  of  such  additions 
or  alterations  should  be  ascertained,  and  added 
to  or  deducted  from  the  contract  price,  as  the 
case  might  be ;  and  further,  that  any  dispute 
or  difference  as  to  such  additions  or  altera- 
tions should  be  referred  to  the  engineer,  whose 
decision  or  valuation  should  be  final.  Additions 
and  alterations  were  duly  ordered,  and  the 
steamers  were  not  completed  in  time.  In  an 
action  for  extras,  the  value  of  which  had  not 
been  ascertained  by  the  engineer  or  any  third 
party,  the  employer  pleaded  a  set-off  for  penal- 
ties for  delay,  and  the  contractor  replied  that 
the  additions  ordered  made  it  impossible  to  com- 
plete the  vessels  in  time : — Held,  first,  that  the 
action  was  not  maintainable  until  the  value  of 
the  additions  had  been  ascertained.  Westwood 
V.  Secretary  of  State  for  India,  7  L.  T.  736  ;  11 
W.  R.  261. 

Liability  for — Constmetion  of  Contraet.] — ^A. 
agreed  to  do  for  B.  &  Co.  all  the  woodwork  on 
an  iron  ship  which  they  were  building  for  M. 
k  Co.,  accoitling  to  a  tender,  the  whole  to  be 
completed  for  ^8,000/.  The  contract  or  tender 
contained  the  following  clause  :  ^  Any  important 
work  not  mentioned  in  this  tender  that  may  be 
required  to  be  done  by  the  owners  to  be  paid  for 
by  them,  in  addition  to  the  amount  herein 
specified.*'  The  work  was  undertaken  by  A.  for 
B.  &  Co.,  upon  the  faith  of  a  guarantee  by  C, 
as  follows  :  "  In  consideration  of  your  contract- 
ing with  Messrs.  B.  &  Co.  for  the  woodwork  of 
an  iron  ship  now  building  by  them  for  Messrs.  M. 
&  Co.  we  hereby  guarantee  the  payment  to  you 


according  to  the  contract."  The  word  "im- 
portant "  in  the  contract  was  inserted  by  A.  with 
the  consent  of  B.  &  Co.  after  the  guarantee  was 
signed  by  C. : — Held,  that  the  contract  bound  B. 
&  Co.  for  extra  work  done,  they  being  the  per- 
sons referred  to  therein  as  the  owneis,  and  that 
the  insertion  of  the  word  '*  important "  had  no 
material  effect  upon  the  liability  of  C.  under  the 
guarantee.  A  narew%  v.  Lawrence,  19  C.  B.,  N.  S. 
768. 

Action  by  8vb-Contraotor.] — ^A  sub-contractor 
suing  an  employer  for  work  extra  the  original 
contract  must  put  in  that  contract,  if  in  writing, 
and  also  prove  a  separate  and  distinct  contract 
with  the  employer  to  do  the  work  sued  for. 
Eccleiy,  Sovtkern,  3  F.  fc  F.  142. 

Under  a  Certificate.  J — See  post,  coL  1085. 

4.  Completion  of  Coittbaci. 

Hecesaity  of— Ho  Claim  fbr  Vnflniahed  Work.] 

— Upon  an  en  tire  contract — as  to  repair  a  damaged, 
chandelier  and  make  it  complete  for  101. — an 
action  will  not  lie  for  the  value  of  a  partial 
repair,  though  such  repair  was  beneficial  to  the 
defendant,  and  consist^  partly  in  a  supply  of 
fresh  materials,  such  materials  not  having  been, 
demanded  back.  Sinclair  v.  JBotolei,  4  M.  &  H. 
1 ;  9  B.  &  C.  92. 

Where  A.  contracts  to  do  work  and  supply 
materials  upon  the  premises  of  B.  for  a  specific 
sum,  to  be  paid  on  completion  of  the  whole,  A. 
is  not  entitled  to  recover  anything  until  the 
whole  work  is  completed,  unless  it  is  shewn  that 
the  performance  of  his  contract  was  prevented 
by  the  default  of  B.  Appleby  v.  Meyers,  2  L.  B., 
C.  P.  661  ;  36  L.  J.,  C.  P.  331 ;  16  L.  T.  669— 
Ex.  Ch.     See  aUo  ante,  col.  1059. 

Time  fbr  Payment] — Where  A.  contracts  to  do 
work  on  materials  supplied  to  him  by  B.  (as  where 
he  contracts  to  survey  a  parish  and  to  set  down 
the  results  of  such  survey  in  a  map,  upon  paper 
furnished  to  him  by  B.),  his  right  to  sue  for  vroA 
and  labour  is  complete  as  soon  as  he  has  finiiaiifi^ 
the  work,  and  has  given  B.  a  reasonable  opDor- 
tunity  of  ascertaining  its  correctness ;  and  if 
rthere  being  no  contract  for  a  specific  price)  he 
demands  more  for  the  work  thin,  a  reasonable 
price,  and  refuses  to  deliver  it  except  on  pay- 
ment of  such  laiger  price,  that  does  not  preclude 
him  from  suing  for  and  recovering  a  reasonable 
price.  Hughes  v.  Lenny,  5  M.  &  W.  183  ;  S 
H.  k  H.  13. 

LoM  of  SvbJect-lUtter.]— The  plaint ifb  con- 
tracted with  the  defendant  to  erect  machinery 
upon  his  buildings  and  premises,  and  in   his 
occupation,  for  a  specified  sum,  and  to  keep  the 
whole  in  order  under  fair  wear  and  tear  for  two 
years.    W^hen  the  machinery  was  only  partly- 
erected,  a  fire  accidentally  broke  out  in  U]^ 
buildings,  and,  without   any   fault    by  either 
party,  destroyed  both  the  buildings  and   ma- 
chinery then  erected  thereon : — Held,  that  tlie 
plaintiffs  were  not  entitled  to  recover  anything 
in  respect  of   any  portion  of   the  marhtnerj 
which  had  been  erected  and  destroyed,  aa  Ibe 
whole  work  contracted  to  be  done  by  them  l&ad 
not  been  completed.    Ih, 

An  action  lies  by  a  shipwright  for  wo^  axid 
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labour  done,  and  materials  delivered  in  repairing 
a  ship,  though  burnt  in  dock  before  the  repairs 
are  completed.  Menetone  y.  Athutoes,  3  Burr. 
1592. 

A  contract  was  made  for  new  boilers  and  parts 
of  machinery  for  a  ship,  to  be  paid  for  by  instal- 
ments on  certificates  of  the  plaintiffs*  surveyor. 
Two  instalments  of  2,000Z.  were  paid,  when  the 
ship  was  lost  at  sea  : — Held,  that  the  contract 
was  substantially  one  for  work  and  labour  to  be 
done  by  the  defendant,  and  that  the  two  pay- 
ments of  2,000/.  each  were  intended  only  to  be 
paid  on  account  of  a  contract  to  be  performed  as 
a  whole,  and  that  therefore  as  a  full  perform- 
ance of  the  contract  had  been  rendered  impossible 
by  the  loss  of  the  vessel,  no  property  in  any  por- 
tion of  the  work  certified  by  the  inspector  to 
have  been  properly  done,  and  in  respect  of  which 
the  two  sums  were  so  respectiv^y  paid,  had 
passed  to  the  plaintiffs,  so  as  to  entitle  them  to 
recover  in  detinue  for  its  detention.  Anglo- 
Egyptian  Navigation  Company  v.  Rennie^  10 
L.  R.,  0.  P.  271  ;  44  L.  J.,  C.  P.  130  ;  32  L.  T. 
467  ;  23  W.  R.  626. 

Held,  also,  that  the  plaintiffs  could  not  recover 
back  the  two  sums  of  2,000/.  or  either  of  them 
in  an  action  for  money  had  and  received.    Ih, 

(The  plaintiffs  brought  error  upon  this  judg- 
ment to  the  Exchequer  Chamber,  but  after  argu- 
ment the  case  was  referred  to  arbitration.  10 
L.  R.,  C.  P.  671.) 

Ineapaeity  by  Aet  of  Ood.] — Incapacity  by 
reason  of  the  intervention  of  an  act  of  Qod  to 
perform  personal  service  is  an  excuse  for  its  non- 
performance, notwithstanding  a  covenant  to 
serve  absolute  and  unconditional  in  its  terms, 
because  the  parties  must  be  supposed  to  have 
contemplated  the  continuance  of  the  covenantor's 
ability  to  perform  the  service  as  one  of  the  con- 
ditions of  the  contract.  BoMt  v.  Forth,  4  L.  R., 
C.  P.  1  ;  38  L.  J.,  C.  P.  1  ;  19  L.  T.  264 ;  17 
W.  R.  29. 

A.  ordered  of  B.  a  set  of  artificial  teeth,  which 
were  by  the  terms  of  the  contract  to  be  fitted  to 
her  mouth  ;  before  they  were  so  fitted  A.  died  : — 
Held,  a  contract  for  the  sale  of  goods  within  the 
Statute  of  Frauds  (29  Car.  2,  c  3),  s.  1 7  ;  and  that 
B.  could  not  sue  A/s  executor  for  work  and  labour 
done  and  materials  provided  for  the  testatrix. 
Lee  V.  Oriffin,  1  B.  &  S.  272  ;  30  L.  J.,  Q.  B.  252  ; 
7  Jur.,  N.  S.  1302  ;  4  L.  T.  646  ;  9  W.  R.  702. 

In  contracts  to  render  services  purely  personal 
there — as,  for  example,  a  contract  by  a  musician 
to  play  at  a  concert — is  coupled  a  condition 
that  the  parties  will  be  exonerated  from  the  con- 
tract if  the  performance  is  prevented  by  inability 
resulting  from  the  act  oi  G-od.  RoMmon  v. 
Damson,  1  L.  R.,  Ex.  269 ;  40  L.  J.,  Ex.  172  ; 
24  L.  T.  766  ;  19  W.  B.  431. 

Baakmptoy  of  €k>ntraetor  before  Completion — 
Prioe  fixed  Ij  Oflleial  Aeeignee.]— A  member  of 
the  Stock  Exchange  oontractea  with  another 
member  to  purchase  certain  shares.  Before 
completion  the  purchaser  failed  to  meet  his  en- 
gagements, and  was  declared  a  defaulter  on  the 
Stock  Exchange.  By  the  rules  of  the  Stock  Ex- 
change the  price  of  shares,  contracted  to  be 
bought  or  sold  by  such  a  de&ulter,  are  to  be 
fixed  by  the  official  assignee  of  the  Stock  Ex- 
change, and  the  differences  paid  to  or  claimed 
from  the  assignee : — Held,  that  the  price  fixed 
by  the  assignee  is  substituted  for  the  original 


contract,  and  is  a  liquidated  sum  due  under  the 
contract,  and,  therefore,  that  a  bankruptcy  peti- 
tion may  be  founded  upon  a  claim  for  such  price. 
Ward,  ExpaHe,  Ward,  In  re,  22  Ch.  D.  132  ;  52 
L.  J.,  Ch.  73  ;  48  L.  T.  332;  31  W.  R.  112— 
C.  A. 

Ezereise  of  Sight  of  Election  to  Beseind.] — 
The  exercise  of  a  right  of  election  to  rescind  a 
building  agreement  must  be  signified  in  an  un- 
qualified manner  and  within  a  reasonable  time, 
or,  at  all  events,  not  after  the  other  party  to  the 
agreement  has  gone  to  expense  in  the  belief  of 
the  right  of  election  not  being  exercised.  MarS' 
den  V.  Sambelly  43  L.  T.  120  ;  28  W.  R.  962. 

Xiataken  Claim  to  BeiciiLd,  Effeot  o£]— A 
mistaken  claim  by  one  of  the  parties  to  such  an 
agreement  to  rescind  it  does  not  ipso  facto  ope- 
rate to  rescind  the  agreement,  unless  the  other 
party  claims  a  rescission  on  the  ground  of  the 
mistaken  claim.    Ih. 

PerfomuuLoe  Prevented  or  rendered  Impraetie- 
able  by  Employer.] — The  defendants  employed 
an  architect  to  draw  a  specification  of  a  bmlding, 
and  he  employed  the  plaintiff  to  make  out  the 
quantities ;  the  plaintiffs  work  was  to  be  paid 
for  by  the  successful  competitor  for  the  building 
contract ;  but  a  dispute  having  arisen  between 
the  arohitect  and  the  defendants,  they  refused  to 
go  on  with  the  building,  upon  which  the  archi- 
tect sent  in  his  bill  to  them,  together  with  the 
plaintiff^s  bill  for  making  out  the  quantities  ;  the 
defendants  paid  the  arohltect*s  account  only  : — 
Held,  that  as  the  defendants  had  by  their  own 
acts  rendered  it  impossible  that  the  successful 
competitor  should  defray  the  plaintiff's  charges, 
according  to  the  understanding,  they  were  liable 
to  him  for  the  amount  of  his  charges.  Moon  v. 
Witney  Unim  iO^iardians),  3  Ring.  N.  C.  814 ; 
5  Scott,  1 ;  3  Hodges,  206. 

Where,  by  the  terms  of  a  contract,  a  service  to 
be  performed  by  A.  for  B.  is  to  be  paid  for  in 
goods,  A.  cannot  declare  for  the  value  of  the 
service,  but  must  sue  on  tiie  special  contract. 
But  if  B.  by  his  own  act  renders  the  delivery  of 
the  goods  impossible,  A.  may  sue  for  the  value 
of  the  service.  So,  if  B.  allows  the  goods  to  be 
sold  under  an  execution  against  him.  Keys  v. 
Harwood,  2  C.  B.  906  ;  16  L.  J.,  C.  P.  207. 

A  printer  having  agreed  to  print  for  the  defen- 
dant a  work  which  was  to  contain  a  dedication, 
to  be  thereafter  sent  to  him,  printed  the  work, 
and  also  the  dedication,  but  on  the  latter  being 
returned  to  him  revised,  discovered  for  the  first 
time  that  it  contained  libellous  matter,  where- 
upon he  refused  to  continue  the  printing  of  it ; 
and  on  the  defendant  refusing  to  accept  or  pay 
for  the  work,  without  the  dedication,  brought  an 
action  against  him  for  the  price  of  the  work, 
without  the  dedication : — Held,  first,  that  the 
contract  was  not  within  the  17th  section  of  the 
Statute  of  Frauds,  being  one  of  work  and  labour, 
and  not  of  goods  sold.  Clay  v.  Yates,  1  H.  &  N. 
73  ;  25  L.  J.,  Ex.  237  ;  2  Jur.,  N.  S.  908. 

Held,  secondly,  that  the  dedication  being  libel- 
lous, the  printer  was  justified  in  refusing  to 
publish  it,  and  was  entitled  to  recover  the  ex- 
pense of  printing  the  body  of  the  work.    Ih, 

Bankruptcy  of  Employer.] — ^A  company 

employed  a  broker  to  dispose  of  their  shares,  on 
the  terms  that  he  should  be  paid  lOOZ.  down  and 


1088 


WORK    AND    LABOVJi—Remuneratian. 


1084 


400/.  in  addition,  upon  the  allotment  of  the  whole 
of  the  shares  of  the  company.  The  broker  dis- 
posed of  a  considerable  number  of  shares  when 
the  company  was  wound  up  : — Held,  that  'the 
broker  was  prevented  earning  the  400/.  by  the 
act  of  the  company,  and  was  therefore  entitled 
to  recover  a  proportion  of  the  400/.  Inehhald  v. 
Western  NeilgherTy  Coffee,  Tea  and  Cinekona 
Company,  17  C.  B.,  N.  S.  7S3 ;  34  L.  J.,  C.  P.  15  ; 
10  Jur.,N.  8.1129. 

The  defendant,  a  builder,  contracted  with  the 
plaintiff,  a  building  surveyor,  that  if  the  plain- 
tiff would  supply  the  quantities  for  a  certain 
projected  building,  the  defendant  would,  if  he 
was  accepted  as  the  building  contractor,  pay  the 
plaintid  out  of  the  first  instalment ;  the  plaintiff 
tumished  the  quantities,  but  the  defendant  sub- 
sequently abandoned  the  building  contract : — 
Held,  first,  that  it  was  implied  that  the  defen- 
dant should  duly  proceed  with  the  building  con- 
tract. M'ConfUfll  V.  Kilgallen,  2  Jr.,  Q.  B.  D. 
119. 

Held,  secondly,  that  performance  of  his  con- 
tract with  the  plaintiff  having  been  rendered 
impossible  by  his  own  act,  he  was  bound  to 
pay  the  plaintiff  for  the  quantities  furnished. 
lb. 


When  Payment  Conditional  in  Certain 


XrentsJ — ^An  agreement  was  made  between  the 
plaintiff,  who  was  an  architect,  and  A.,  who  was 
possessed  of  land,  by  which  the  plaintiff  agreed  to 
lay  out  the  land  for  building  purposes,  and  to  make 
all  the  requisite  plans,  on  the  condition  that  he 
^should  make  A.  no  charge  for  such  services,  but 
that,  in  the  event  of  the  land  being  disposed  of 
for  building  purposes,  the  plaintiff  should  be 
Appointed  the  architect  on  A.*s  behalf,  and  parties 
building  on  the  land  should  pay  the  plaintiff  a 
percentage  on  the  outlay,  provided  they  did  not 
employ  him  as  their  architect ;  but  that,  in  the 
event  of  A.  or  his  executors  wishing  to  ^spense 
with  the  plaintiff's  services  at  any  time,  he  or 
they  should  be  at  liberty  to  do  so,  on  remunera- 
ting him  for  his  time  and  trouble  in  making  the 
preparations.  The  declaration  alleged  that  the 
plaintiff  had  prepared  all  the  plans,  according 
to  the  agreement,  and  that  the  land  had  not 
been  disposed  of  for  building  purposes ;  and  that 
after  the  death  of  A.  his  executors  dispensed 
with  the  further  services  of  the  plaintiff  in 
respect  of  the  contract,  and  put  it  out  of  their 
power  to  dispose  of  any  part  of  the  land  for 
building  purposes,  whereby  the  plaintiff  claimed 
to  be  paid  for  making  the  preparations : — Held, 
that  the  plaintiff  was  not  entitled  to  recover, 
.as  there  was  no  understanding  on  the  part  of 
A.  to  dispose  of  the  land  for  building  purposes 
only ;  and  the  land  not  having  in  fact  been  so 
disposed  of,  the  plaintiff  was  not,  according  to 
the  contract,  to  be  remunerated.  Moffatt  v. 
LauHr,  15  C.  B.  583  ;  24  L.  J.,  C.  P.  66  ;  1  Jur., 
N.  S.  283. 


Pleadings.] — ^A  count  stated  that,  by  a 


deed  between  the  plaintiff  and  the  defendants 
acting  under  the  Public  Health  Act,  1848,  as  the 
Local  Board  of  Health  for  a  borough,  the  plaintiff 
contracted  with  them  that  he  would  execute  and 
complete  all  the  works  mentioned  in  a  specifica- 
tion annexed,  in  and  about  the  constructing  a 
sewer  in  the  town,  according  to  the  specification 
and  a  plan  prepared  by  a  surveyor  ;  the  several 
portions  of  the  works  to  be  completed  on  or 


before  the  time  mentioned  in  the  specification, 
and  to  the  satisfaction  of  the  surveyor.     And  it 
was  provided  that  if  the  plaintiff,  from  bank- 
ruptcy, insolvency,  or  any  other  cause  whatever, 
should  be  prevented  or  delayed  in  proceeding 
with  the  works,  or  should  not  proceed  to  the 
satisfaction  of  the  surveyor,  it  should  be  lawful 
for  the  local  board,  after  three  days*  notice, 
signed  by  their  clerk,  to  be  given  to  the  plaintiff 
of  their  intention  so  to  do,  to  employ  any  other 
person  to  complete  the  work,  and,  at  the  expira- 
tion of  the  notice,  the  deed  should,  at  the  option 
of  the  local  board,  become  void  as  to  the  plain- 
tiff, and  the  amount  already  paid  to  him  should 
be  considered  the  full  value  of  the  works  exe- 
cuted by  him  up  to  that  time,  and  no  further 
claim  should  be  made  for  contract  or  additional 
works,  and  the  materials  at  that  time  on  the 
premises  should  become  the    property  of    the 
board  without  further  payment  for  the  same. 
And  it  was   provided  that  one-fourth  of    the 
whole  amount  should  be  paid  when  one-third  of 
the  works  should  have  been  certified  by  the  sur- 
veyor to  have  been  completed  to  his  satisfaction, 
another  fourth  part  when  two-thirds  of  the  works 
should  have  been  so  completed,  another  foarth 
part  on  completion  of  the  works  so  certified,  and 
the  remaining  part  within  two  months  from  that 
time.    Averment,  that  the  plaintiff  in  part  exe- 
cuted the  works,  and  was  ready  to  complete  the 
works.     Plea,  that  after  the  conmiencement  of 
the  works  the  plaintiff  did  not  proceed  with  the 
same  according  to  the  specification  and  to  the 
satisfaction  of  the  surveyor,  whereupon  the  dc- 
fendiuits,  by  a  notice  signed  by  their  clerk,  and 
delivered  to  the  plaintiff,  gave  notice  of  their  in- 
tention to  proceed  with  the  works,  and  to  employ 
another  person  ;  that  three  days  after  the  delivery 
of  the  notice,  the  deed,  at  the  option  of  the  de- 
fendants, became  void,  and  the  defendants  pro- 
ceeded with  the  works,  and  employed  other  per- 
sons ;  and  that  by  reason  of  the  premises  uicy 
refused  to  permit  the  plaintiff  to  complete  the 
works : — Held,  first,  that  the  declaration  was  good, 
since  there  was  an  implied  contract  on  the  part 
of  the  defendants  to  allow  the  plaintiff  to  com- 
plete the  work  subject  to  the  provisions  for  de- 
termining the  employment  in  the  events  men- 
tioned.     Davies  v.  Svoanaea   (^Ifayor),  8   Ex. 
808  ;  22  L.  J.,  Bx.  297. 

Held,  also,  that  the  power  o£  determining  the 
employment  might  be  exercised  before  any  pay- 
ment was  made,  and  therefore  the  plea  was  good. 
lb. 


Hntnal  Abandonment] — The   plaintiff 


agreed  with  the  defendant  to  prepare  and  issac 
advertisements  and  notices  for  the  purpose  of 
selling  tickets  to  see  a  procession,  and  to  use  his 
best  endeavours  in  selling  them,  being  paid  lOl. 
per  cent,  upon  the  proceeds  of  the  tickets  sold. 
The  plaintiff  issued  the  advertisements  and 
notices,  but  before  the  sale  of  the  tickets  the 
defendant  countermanded  his  authority  to  sell, 
and  the  plaintiff  therefore  sold  none,  bnt  sent 
the  applicants  to  the  defendant  Tlie  plaintilf 
then  brought  an  action  for  the  work  done  : — 
Held,  that  he  was  not  entitled  to  recover  in  this 
form  of  action,  it  not  being  shewn  that  the  con- 
tract was  mutually  abandoned.  JDe  JBemandiy 
V.  Harding,  8  Ex.  821 ;  1  0.  L.  B.  884 ;  23  L.  J., 
Ex.  340. 

BeadinoM  to  Complete  —  QuMtionf  for  tt« 
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Jury.l — In  an  action  by  architects  whose  plans, 
after  having  been  accepted,  are  rejected  on  the 
groand  that  the  work  cannot  be  done  for  the 
amoant  of  their  estimates,  it  is  for  the  jury 
whether  it  is  an  express  or  implied  condition 
of  the  contract,  that  the  estimates  shall  be 
reasonably  near  the  actual  cost.  Nelson  y. 
Spooner,  2  F.  &  F.  613. 

The  plaintiffs  declared  upon  a  contract,  by 
which  they  were  to  manufacture  and  fix  complete 
for  the  defendant  a  copper  necessary  for  the 
fitting  up  of  a  brewhouse,  according  to  a  specifi- 
cation ;  and  the  defendajit  was  to  permit  the 
plaintifib  to  put  up  the  work,  and  pay  for  the 
game  on  the  delivery  and  fixing  up  thereof ;  as- 
signing  as  a  breach  that  the  defendant  would 
not  permit  the  plaintiffs  further  to  proceed  with 
.and  to  complete  the  work,  but  discnarged  them 
therefrom.  Upon  the  trial  of  an  issue  on  the 
leadiness  of  the  plaintiffs  to  manufacture  and 
•complete  the  copper,  it  was  left  to  the  jury  to 
say,  upon  the  evidence,  which  party  was  in  fault 
in  occasioning  the  contract  not  to  be  carried 
into  effect : — Held,  no  misdirection.  Pont  if  ex 
v.  Wilkhisim^  1  C.  B.'75. 

The  plaintiff  contracted  to  fit  up  for  the  de- 
fendant a  brewery  at  the  house  of  a  third  person, 
the  whole  to  be  fixed  complete  for  a  certain  sum, 
nothing  being  said  about  the  time  or  mode  of 
payment.  When  a  portion  of  the  work  was 
done,  the  plaintiff  refused  to  complete  it  without 
-security,  which  the  defendant  refused  to  give. 
In  an  action  against  the  defendant  for  not  per- 
mitting the  plaintiff  to  proceed  with  or  complete 
the  work,  or  paying  for  what  was  done,  it  was 
left  to  the  jury  to  sajrby  whose  default  the  work 
was  stopped.  The  jury  having  found  a  verdict 
for  the  defendant  the  court  declined  to  interfere. 
PofUifex  V.  Wilkinson,  2  C.  B.  349. 

5.  Subject  to  Cebtifigates. 

When  Certifloato  a  Condition  preoedent.] — In 
a  building  contract  it  was  provided  that  the  con- 
tract should  not  be  vacated  by  any  additions  or 
Alterations,  but  that  the  price  to  be  paid  for  such 
alterations  should  be  settled  by  a  surveyor,  who 
was  to  be  sole  arbitrator  in  settling  such  price, 
4ind  all  disputes  arising  in  or  about  the  premises  ; 
and  the  employer  agreed  to  pay  certain  propor- 
tions of  the  contract  price  upon  receiving  a 
certificate  in  writing,  signed  by  the  surveyor, 
testifying  that  certain  portions  of  the  building 
had  been  done,  and  his  approval  thereof,  and 
the  balance  that  should   be   found  due  after 
deducting  the  previous  payments,  within  two 
months  after  receiving  the  surveyor's  certificate 
that  the  whole  of  the  works  had  been  completed 
to  his  satisfaction : — Held,  that  the  surveyor's 
•certificate  was  a  condition  precedent   to    the 
bailder's  right  to  sue  upon  the  contract  in  respect 
of  alterations.    Morgan  t.  Bimie,  3  M.  &  Scott, 
76  ;  9  Bing.  672. 

Where  a  building  agreement  contained  a  pro- 
viso that  no  instalment  should  be  paid,  unless 
'  the  plaintiff  delivered  to  the  defendant  a  certifi- 
•eate,  signed  by  the  surveyor  of  the  defendant, 
-that  the  works  were  peiformed  according  to  a 
«pecification  : — Held,  that  the  want  of  a  certifi- 
cate was  a  good  defence  under  the  general  issue 
-to  an  action  for  the  instalments,  and  that  the 
plaintiff  was  not  at  liberty  to  prove  that  it  was 
^withheld  by  collusion  with  the  defendant.  MiU 
ner  v.  Field,  6  Ex.  829  ;  20  L.  J.,  Ex.  68. 


By  a  building  agreement  between  A.  and  B.,  it 
was  stipulated  that  A.  should  complete  for  a 
specified  price  certain  works  on  certain  houses 
of  B.,  the  whole  to  be  completed  on  a  specified 
day,  and  to  be  done  to  the  satisfaction  oi  a  sur- 
veyor named,  upon  whose  approval  payment 
was  to  be  made.  A.  failed  to  complete  the  work. 
He  sued  B.  on  the  agreement  for  the  agreed 
price,  and  for  a  reasonable  price  according  to 
measure  and  value.  There  was  evidence,  on  the 
trial,  that  B.  had  resumed  possession  of  the 
houses,  and  was  so  far  enjoying  the  fruits  of  A.'s 
labour :  —Held,  that  there  was  no  evidence  in 
support  of  the  claim,  for  that  he  could  not 
recover  on  the  special  count,  not  having  fulfilled 
it ;  and  that  the  mere  fact  of  B.'s  taking  pos- 
session of  his  own  land,  on  which  buildings  had 
been  erected,  or  where  repairs  had  been  done, 
or  alterations  made  to  a  building  thereon,  did 
not  afford  an  inference  that  he  had  dispensed 
with  the  conditions  of  the  special  agreement 
under  which  the  works  were  done,  or  of  a  con- 
tract to  pay  for  the  work  actually  done  accord- 
ing to  measure  and  value.  Munroe  v.  Buttj 
8  El.  &  BL  738  ;  4  Jur.,  N.  S.  1231. 

Upon  an  application  for  production  by  the  de- 
fendant of  an  agreement  between  the  plaintiff 
and  the  defendant,  in  order  that  it  might  be 
made  a  rule  of  court  under  the  Common  Law 
Procedure  Act,  1854,  s.  17,  it  appeared  that  the 
agreement  was  for  the  erection  of  four  houses 
by  the  plaintiff,  which  were  to  be  inspected  by 
S.  and  C,  or  some  other  architect  or  valuer,  to 
be  appointed  by  the  defendant,  who  were  to  give 
a  certificate  of  the  progress  and  value  of  the 
works.  The  agreement  contained  a  power  for 
the  defendant  to  employ  other  persons  to  exe- 
cute the  contract,  if  "  the  plaintiff  should  be- 
come bankrupt  ....  or  if  there  should  be  any 
unreasonable  delay  or  unsatisfactory  conduct  on 
his  part  with  regard  to  the  erection  of  such 
buildings,  or  with  regard  to  any  work,  matter  or 
thing  connected  therewith  :  the  fact  of  such 
delay  or  unsatisfactory  conduct  to  be  ascertained 
and  decided  by  S.  and  C,  or  other  the  architect 
or  valuer  for  the  time  being,  against  whose  deci- 
sions there  should  be  no  appeal : " — Held,  re- 
jecting the  application,  that  the  agreement  was 
not  a  '*  submission  to  arbitration  by  consent," 
within  the  17th  section,  as  the  decision  of  the 
architect  was  not  in  the  nature  of  a  judicial 
proceeding,  but  was  intended  to  be  the  sole 
foundation  of  any  liability  on  the  part  of  the 
defendant.  Wadnoorth  v.  Smith,  6  L.  R.,  Q.  B. 
332  ;  40  L-  J.,  Q.  B.  118;  19  W.  R.  797. 

In  an  action  on  a  builder's  contract,  which 
provided  that  all  the  works  should  be  left  com- 
plete and  clear,  to  the  satisfaction  of  the  archi- 
tect, and  did  not  contain  any  provision  for  pay- 
ment by  instalments  : — Held,  1st.  That  the 
completion  of  the  works  to  the  satisfaction  of 
the  architect  was  a  condition  precedent  to  the 
builder's  right  to  recover  on  foot  of  the  contract. 
2ndly.  That  he  was  not  entitled  to  recover  for 
the  value  of  work  done,  as  to  which,  while  in- 
complete, the  architect  had  expressed  approval 
so  far  as  then  partially  executed,  but  which  was 
not  subsequently  completed  to  the  architect's 
satisfaction.  Richardson  v.  Mahonj  4  L.  R.,  Ir. 
486. 

Hatnro  and  Sufllcieney  of  Cortifioate-J^Where 
the  architect  checked  the  builder's  charges,  and 
sent  them  to  the  employer : — Held,  that  this  did 
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not  amount  to  sach  a  certificate  of  satisfaction 
as  to  enable  the  builder  to  sae  the  employer, 
although  he  had  not  objected  to  pay,  on  the 
ground  that  no  safficient  certificate  had  been 
rendered.  Morgan  t.  BirniCy  3  M.  &  Scott,  76  ; 
9  Bing.  672. 

—  Ia  Writing.] — A  building  contract  con* 
tained  a  clause  for  payment  of  the  price  of  the 
building  by  instalments,  with  a  proviso  that, 
before  each  payment,  the  architect  snould  certify 
that  the  works  were  carried  out  to  his  satisfac- 
tion : — Held,  that  the  certificate  need  not  be  in 
writing.  RoherU  v.  Watktns,  14  C.  B.,  N.  S. 
592 ;  32  L.  J.,  C.  P.  291 ;  9  Jur.,  N.  S.  128  ;  8 
L.  T.  460;  11  W.  R.  783. 

—  By  wliom  Hade.^ — Where  payments  to  a 
contractor  are  to  be  certified  for  by  the  engineer 
df  a  railway  company,  he  is  not  disqualified  from 
so  doing  on  account  of  his  having  become  lessee 
of  the  railway,  at  a  rent  depending  on  the 
amount  so  certified  for.  Hill  ▼.  South  Stafford- 
shire  Railway  Company,  11  Jur.,  N.  3.  192  ;  12 
Li.  T.  63— li.  J. 

— —  €k>&t«iiti.] — By  a  contract  for  building  a 
borough  gaol  it  was  provided,  that  "  no  altera- 
tions should  be  made  without  the  written  au- 
thority of  the  architect,  by  whom  the  value  of 
such  alterations  should  be  ascertained  ;  and  that 
no  allowance  for  alterations  should  be  made, 
unless  the  vidue  of  the  same  was  ascertained  at 
the  time  the  work  was  done,  and  entered  in  a 
book,  such  entry  to  be  submitted  to  and  ap- 
proved of  by  the  architect."  "That  no  pay- 
ments should  be  made  to  the  contractors,  ex- 
cept on  the  production  of  a  certificate  from  the 
architect,  that  a  certain  amount  of  work  had 
been  done,  and  that  the  architect  should  deliver 
his  certificate  thereof  at  the  end  of  every  fourteen 
days  ;'*  and  "  that  the  contractors  should  be  en- 
titled to  receive  at  the  end  of  evexy  fourteen 
days  the  amount  for  which  the  architect  should 
have  given  such  certificate,  the  amount  of  such 
certificate  to  be  less,  by  certain  varying  propor- 
tions, than  the  value  of  the  work  done,  until 
ninety  per  cent,  of  the  whole  should  be  com- 
pleted; that  no  further  payments  should  be 
made  to  the  contractors  until  three  calendar 
months  after  the  architect  should  have  certified 
the  completion  of  the  whole  work  to  his  satisfac- 
tion, when  one-half  of  the  remainder  should  be 
paid,  and  the  balance  at  the  end  of  twelve 
months  from  the  date  of  the  architect's  certificate 
of  completion :" — Held,  that  the  architect's  cer- 
tificate of  final  completion  was  sufficient,  with- 
out mentioning  the  amount  remaining  due. 
Pathhy  V.  Birmingham  (^Mayor),  18  C.  B.  2. 

By  the  contract  it  was  further  provided,  that 
if  any  dispute  or  difference  should  arise  with  the 
contractors  in  any  way  relating  to  the  contract, 
or  if  any  question  should  arise  between  any  of 
the  several  contractors  relating  to  the  proposed 
building,  such  dispute,  difference  or  question 
should  be  settled  by  the  architect,  whose  decision 
should  be  absolute  and  final: — Held,  that  this 
condition  applied  only  to  disputes  as  to  the 
mode  of  carrying  on  the  several  works,  and  not 
to  differences  between  the  contractors  and  their 
employers  as  to  their  claim  for  extras.    lb, 

As  to  Collateral  Question.]— The  plaintiff 

contracted  with  the  defendants  to  erect  certain 


buildings.  By  a  clause  of  the  specification  it 
was  agroed  that,  if  the  plaintiff  should  not,  ac- 
cording to  the  determination  of  the  architect, 
exercise  due  diligence,  the  defendants  might 
determine  the  contract  and  enter  on  the  works. 
The  architect  certified  that  the  plaintiff  was  not 
exercising  due  diligence,  and  the  defendants  de- 
termined the  contract.  To  an  action  by  the 
plaintiff  for  not  allowing  him  to  complete  the 
works  the  defendants  pleaded  a  justification 
under  the  clause  of  the  specification ;  to  whidi 
the  plaintiff  replied  that  his  failure  to  exercise 
due  diligence  was  caused  by  their  delay  and  de- 
fault, and  their  architect  in  not  providing  plana 
and  setting  out  the  land.  The  defendMits  re- 
joined that  the  non-exercise  of  due  diligence  was 
not^  according  to  the  determination  of  the  archi- 
tect, caused  by  their  default  or  of  their  architect : 
— Held,  that  under  the  contract,  the  architect 
could  not  bind  the  plaintiff  by  his  determination 
that  the  defendants  had  not  by  their  default 
prevented  him  from  proceeding  with  the  work, 
and  that  consequently  the  replication  was  good, 
and  the  rejoinder  bad.  Rooertt  v.  Bury  Im^ 
provement  Commission^rSf  5  L.  R.,  G.  P.  310 ;  39 
1..  J.,  C.  P.  129  ;  22  L.  T.  132 ;  18  W.  B.  702— 
Ex.  Ch. 


Hot  Writtoa  Ordtn.]— A  contract  for  the 


construction  of  large  iron  buildings  for  a  lump 
sum,  contained  a  clause,  that  no  alterations  or 
additions  should  be  made  without  a  written 
order  from  the  employers'  engineer,  and  no 
allegation  by  the  contractors  of  knowledge  of, 
or  acquiescence  in,  such  alterations  or  additions 
on  the  part  of  the  employers,  their  engineers  or 
inspectors,  should  be  accepted  or  available  a» 
equivalent  to  the  certificate  of  the  engineer,  or 
as  in.  any  way  superseding  the  necessity  of  sn^ 
certificate  as  the  sole  warrant  for  such  alterations 
and  additions.  During  the  execution  of  the 
contract  the  contractors  alleged  it  was  impossible 
to  cast  certain  iron  trough-girders  of  a  spe<ufied 
weight,  and  subsequently,  they  were  allowed 
to  erect  girders  of  a  much  heavier  weight ;  aiKl 
the  actutd  weights  were  entered  in  the  engineer's 
certificates  issued  from  time  to  time  authorizing- 
interim  payments.  On  the  completion  of  the 
contract  the  contractors  claimed  a  considerable 
amount  in  excess  of  the  contract  price  for  the 
extra  weight  of  metal  supplied : — Held,  that  the 
engineer's  certificates  were  not  written  orders, 
and  the  claim  was  therefore  excluded  by  the 
terms  of  the  contract.  TkanU  SMlphmr  and 
Cornier  Company  v.  JPMroy,  3  App.  Cas.  104O. 

By  an  agreement  under  s^  between  the  {Uiftin- 
tiff  and  the  guardians  of  the  poor,  after  redtiiig 
that  he  had  proposed  to  contract  to  erect  a  work- 
house and  perform  all  the  works  particalarizied 
in  a  specification  prepared  by  the  architects  for 
5,500Z.,  the  plaintiff  agreed  with  the  guardutas 
that  he  would  in  a  workmanlike  manner  do  all 
the  works  mentioned  in  the  specification,  at  the 
times  mentioned,  and  would  completely  finish 
the  whole  by  the  24th  June,  1840.    That  if  the 
architects  should  think  proper  to   make    any 
alterations  or  additions  in  the  progress  o£  the 
works,  they  should  give  to  the  plaintdff  written 
instructions  for  the  same,  signed  by  them  ;  and 
the  plaintiff  should  not  be  considered  as  haTing- 
authority  to  do  such  additional  works  without  socii 
written  instructions.    And  the  guardians  ag^reed 
with  the  plaintiff  that  they  should  pay  him  5,5001. 
at  the  rate  of  75/.  per  cent,  on  the  amoont  at  the 
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work  done,  and  the  remaining  25Z.  per  cent, 
within  thirty  days  from  the  fall  completion  of 
the  contract,  provided  that  the  plaintiff  should 
not  be  entitled  to  receive  any  payment,  until  the 
works  on  which  such  payments  were  made  to 
depend  should  have  been  completed  to  the  satis- 
faction of  the  architects,  who  should  examine 
and  make  a  valuation  of  the  amount  so  completed 
from  time  to  time,  and  certify  the  same  to  the 
defendants,  after  which  the  plaintiff  should  be 
entitled  to  receive  the  amount  of  payment  at 
the  rate  aforesaid,  which  should  be  then  due  in 
respect  of  the  work  so  certified  to  be  completed. 
Daring  the  progress  of  the  works,  the  architects 
from  time  to  time  delivered  to  the  plaintiff  cer- 
tificates in  the  form  of  letters,  signed  by  them 
and  addressed  to  the  clerk  of  the  board  of 
guardians,  stating  that  the  board  might  safely 

advance  •& to  the  plaintiff  on  account  of 

works  executed.  Certificates  in  this  form  to  the 
amount  of  5,000Z.  were  given,  but  in  fact  pay- 
ments were  made  by  the  guardians  to  the  amount 
of  6,3002.  These  payments  were  made  generally 
in  respect  of  the  works  actually  done,  without 
distinguishing  the  one  description  from  the 
other.  No  written  directions  were  given  by  the 
architects  for  the  additional  works,  except  that 
letters  were  in  evidence  signed,  some  by  one  of 
the  architects,  and  others  by  both,  in  which 
allusion  was  incidentally  made  to  some  of 
the  additional  works  in  prc^ess,  and  con- 
taining suggestions  as  to  the  m^e  of  executing 
them,  and  save  also  that  long  after  the  worl^ 
were  complete,  the  architects,  on  the  application 
of  the  plaintiff,  made  a  valuation  of  tiie  addi- 
tional works,  which  they  estimated  at  3,1332., 
and  signed  a  paper,  stating  that  to  be  the  amount 
of  their  valuation  : — Held,  first,  that  the  deed,  in 
requiring  written  directions,  meant  written  di- 
rections before  the  additional  work  should  be 
done,  and  that  the  certificates,  letters  and  final 
valuation  of  the  architects  did  not  amount  to 
such  directions.  Lam^rell  v.  Billcricay  Union, 
3  Ex.  283  ;  18  L.  J.,  Ex.  282. 

Held,  secondly,  t^at  the  payments  made  on 
the  certificates  of  the  architects  were  to  be 
treated  as  sums  paid  on  account  of  whatever 
the  plaintiff  might  eventually  be  entitled  to  re- 
cover, and  the  want  of  written  directions  being  an 
answer  to  any  claim  in  respect  of  the  additional 
works,  he  could  not  apply  any  part  of  the  6,3002. 
in  satisfaction  of  them.    Ih, 


EfEioct   upon   Stipnlation   for  Writton 


Orders.] — A.  engaged  B.  to  buUd  a  market 
house,  and  the  contract  and  conditions  stipu- 
lated that  no  deviations  in  the  way  of  extras 
or  omissions  should  be  made  without  the  written 
authority  of  an  architect,  and  that  they  should 
be  priced  at  the  contract  prices  ;  that  no  claim 
should  be  made  for  extra  or  additional  works 
without  the  production  of  the  written  order 
of  the  architect,  signed  when  the  instructions 
for  them  were  given  ;  that  certain  proportionate 
payments  shordd  be  made  from  time  to  time, 
on  the  certificate  of  the  architect,  that  the 
sam  claimed  was  a  proper  one,  the  architect's 
opinion  to  be  final  as  to  the  value  ;  that  if 
any  dispute  should  arise  as  to  the  meaning  of 
the  specifications  or  contract,  the  architect  was 
to  define  the  meaning,  and  that  his  decision 
as  to  the  nature,  quanfity  and  quality  of  the 
works  executed,  or  to  be  executed,  should  be 
final,  and  also  his  decision  as  regardeid  the  value 
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of  the  extras  aiid  additions,  which  was  to  be 
regulated  by  the  contract  of  price.  The  archi- 
tect gave  a  certificate,  that  a  certain  sum,  which 
included  extras  and  additions,  was  to  be  regu- 
lated by  the  contract  price.  The  architect  gave 
a  certificate  that  a  certain  stmi,  which  included 
extras  and  additions,  was  proper  to  be  paid  : — 
Held,  that  neither  party  could  raise  the  question 
of  whether  or  not  there  was  a  sufficient  order  in 
writing  ;  that  a  pamp,  drains,  &c.,  though  sepa- 
rately ordered,  came  within  the  meaning  of  works 
connected  with  the  contract,  and  that  the  archi- 
tect's decision  as  to  their  value  was  final.  Oood' 
year  v.  Weymouth  and  Melcombe  Regis  (^Mayor), 
1  H.  &  R.  67  ;  35  L.  J.,  C.  P.  12. 

The  plaintiffs  contracted  to  execute  for  the 
defendants  specified  works,  and  also  all  such 
additional  works  as  should  be  deemed  necessary 
by  the  defendants'  principal  or  resident  engineer, 
ITie  contract  deed  provided  that  no  extra  works 
should  be  made  without  an  order  in  writing, 
signed  by  the  principal  engineers  or  engineer, 
or  by  the  resident  engineer ;  that  such  extra 
works  should  be  valued  by  such  engineers  or  en- 
gineer, having  regard  to  the  schedule  of  prices 
m  the  specification,  and  that  the  decision  oi  such 
engineers  or  engineer  should  be  final  as  to  the  value 
of  such  extra  works  ;  that  if  any  extra  works 
should  be  ordered,  the  contractors  should  send  in 
accounts  thereof  within  one  month  ;  and  that  in 
default  of  their  doing  so,  the  defendants  should 
not  be  bound  to  pay  for  them.  That  the  defen- 
dants should  not  be  bound  to  pay  for  any  works, 
except  upon  the  production  of  a  certificate  signed 
by  some  principal  or  resident  engineer  ;  and  that 
the  principal  engineers  or  en^neer  for  the  time 
being  should  be  the  exclusive  judges  of  the  exe- 
cution of  the  wQrks  and  of  everything  connected 
with  the  contract ;  and  that  the  certificates 
under  their  or  his  hands  or  hand  should  be  bind- 
ing and  conclusive  on  both  parties : — Held,  that 
the  engineers  having  given  a  certificate  for  the 
extra  works,  the  dcf en(£knts  were  precluded  from 
setting  up  as  defences  to  the  action  for  the  price 
of  the  extra  works,  that  the  extra  works  had  not 
been  ordered  in  writing,  and  that  no  accounts 
had  been  sent  in  for  them,  as  required  by  the 
deed.  Cownor  v.  Belfast  Water  Commissioners, 
5  Ir.  R.,  C.  L.  65. 

When  Certifioate  Conolnsive.]  —  Where  a 
contract  for  the  erection  of  certain  works 
provided  tiiat  all  extras  or  additions,  pay- 
ment for  which  the  contractor  should  become 
entitled  to  under  the  said  contract,  should  be 
paid  for  at  the  price  fixed  by  the  surveyor  ap- 
pointed by  the  contractor's  employer : — Held, 
that  this  provision  impliedly  gave  power  to  the 
surveyor  to  determine  what  were  extras  under 
the  contract,  and  consequently  that  his  certificate 
awarding  a  certain  amount  to  be  due  for  extras 
was  conclusive.  Richards  v.  May,  10  Q.  B.  D. 
400  ;  52  L.  J.,  Q.  B.  272  ;  31  W.  R.  708. 

In  an  action  for  a  balance  due  under  a  build- 
ing contract,  with  a  plea  of  set-off  for  penalties 
incurred  by  reason  of  delay,  and  a  replication  of 
hindrance  and  exoneration  on  the  part  of  the 
defendant,  evidence  of  such  hindrance  and  ex- 
oneration admitted  ;  but  a  certificate  of  the 
defendant's  architect  that  the  balance  was  due, 
is  conclusive.     Arnold  v.  Walker,  1  F.  &:  F.  671* 


Effect  of  Arbitration  Clavse.]— D.  em- 


ployed an  architect  to  prepare  designs  for  a  man. 
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sion-house,  the  architect  gnaranteeing  that  the 
total  cost  shoald  not  exce^  15,000/.  A  builder, 
fonnlDg  his  eBtimate  partly  on  certain  rongh  plans 
prepared  bj  the  architect  and  partly  on  his  verbal 
explanations,  signed  a  tender  to  complete  the 
house  for  13,690T.  He  afterwards  signed  a  formal 
contract  and  specifications,  being  at  the  time 
when  he  signed  it  in  weak  health,  and  being 
unaware  of  the  existence  of  the  architect's  gua- 
ranteee  as  to  the  cost  of  the  buildings.  The  con- 
tract contained  a  clause  making  the  architect 
the  arbitrator  in  case  of  any  dispute,  and  giving 
him  power  to  determine  whether  any  work  was 
extra  work  or  not,  and  what  sum  should  be  paid 
for  any  extra  work.  The  builder  proceeded  with 
the  works,  the  cost  of  which  vastly  exceeded  the 
estimate,  owing,  as  he  alleged,  to  the  fact  that 
the  quantities  in  the  working  drawings  prepared 
by  the  architect  exceeded  the  quantities  which 
he  had  given  to  the  builder  as  the  basis  of  his  esti- 
mate. The  architect  having  refused  to  certify 
for  anything  beyond  the  contract  price,  the 
builder  filed  a  bill  praying  for  a  rectification  of 
the  contract,  and  for  a  declaration  that  he  was 
entitled  to  be  paid  by  measure  and  value  for  all 
quantities  of  work  executed  by  him  in  excess  of 
the  quantities  included  in  his  estimate  : — Held, 
that  he  must  be  bound  by  the  general  terms  of 
the  contract,  as  it  was  owing  to  his  own  negli- 
gence that  he  entered  upon  it  without  due  de- 
Uberation,  but  that  the  arbitration  clause  in  the 
contract  could  not  be  enforced,  inasmuch  as  the 
architect's  guarantee  as  to  the  total  cost  of  the 
buildings,  which  was  not  disclosed  to  the  builder, 
made  it  the  architect's  interest  to  disallow  all 
claims  for  extra  work  ;  and  that  he  was,  there- 
fore, entitled  to  be  paid  for  all  works  not  in- 
cluded in  the  specifications  by  measure  and  value. 
Kimberley  v.  Dick,  13  L.  R.,  Eq.  1  ;  41  L.  J., 
Ch.  38  ;  26  L.  T.  476  ;  20  W.  R.  49. 

The  plaintiff  ent«^  into  a  contract  with  the 
defendants  to  remove  10,000  cubic  yards  of  the 
bed  of  the  Mersey  contiguous  to  Seacombe  Ferry 
for  5,000/.,  and  to  completely  finish  the  work 
under  the  direction  and  to  the  satisfaction  of 
the  defendants'  engineer  by  the  1st  of  October, 
1878,  subject  to  such  an  extension  of  time  as  the 
engineer  might  think  reasonable,  in  case  a  tem- 
porary staging  then  erected  on  the  site  of  the 
work  should  not  be  removed  within  such  a  time 
as  would  enable  the  plaintiff  to  complete  the 
work  by  the  Ist  of  October,  1878.  The  defen- 
dants were  to  make  monthly  payments  on  the 
certificate  of  the  engineer  to  the  amount  of  80 
per  cent,  of  the  value  of  the  work  done  during 
each  month,  and  the  balance  of  the  sum  of 
5,000/.  on  the  completion  of  the  work.  There 
was  also  a  clause  in  the  contract  providing  that 
if  any  difference  should  arise  between  the  local 
board  and  the  contractor  concerning  the  work 
contracted  for,  or  concerning  anything  in  con- 
nection with  the  contract,  such  difference  should 
be  referred  to  the  engineer,  and  his  decision 
should  be  final  and  binding  on  the  local  board 
and  the  contractor.  The  work  was  completed  on 
the  11th  November,  1879,  and  then  a  correspon- 
dence took  place  between  the  plaintiff  and  the 
engineer  with  reference  to  the  plaintiff  s  claims 
against  the  defendant  board.  The  engineer  ad- 
mitted that  the  plaintiff  was  entitled  to  compen- 
jsation  for  the  expense  caused  by  delay  in  conse- 
quence of  the  non-removal  of  the  staging,  and 
agreed  to  allow  15/.  10*.  per  day  for  thirty-eight 
days,  but  they  could  not  agree  upon  the  amount 


due  to  the  plaintiff  for  extra  work  and  other  ex- 
penses. In  June,  1880,  the  engineer  sent  a  cer- 
tificate to  the  Works  Committee  of  the  defen- 
dant board,  stating  that  the  work  was  finished  to 
his  satisfaction,  and  that  1,065/.  19«.  was  due  to 
the  plaintiff,  and  the  defendants  sent  the  plain- 
tiff a  cheque  for  962/.  6«.  %d„  being  the  balance 
of  the  sum  certified  after  making  certain  deduc- 
tions. The  plaintiff,  after  giving  credit  £oi  this 
sum,  brought  an  action  against  the  defendants 
for  2,489/.  13«.  lid,  :— Held,  that  it  was  not  a 
difference  oonceniing  a  matter  in  connection 
with  the  contract,  and  as  to  which  the  decision 
of  the  engineer  was  oonidusive.  In  order  to 
bind  a  contractor  to  tJie  certificate  or  decision  of 
an  architect  or  engineer  appointed  by  the  party 
for  whom  the  work  is  done,  there  must  be  veiy 
conclusive  language  in  the  contract : — ^Held,  also, 
that  the  documents  set  out  in  the  case  did  not 
amount  to  a  contract  by  the  engineer,  or  a  refe- 
rence to,  or  award  by,  him  as  to  the  plaintiff^ 
claims.  La%090%  v.  Wallasey  Local  Boardy  11 
Q.  B.  D.  229  ;  62  L.  J.,  Q.  B.  302  ;  47  L.  T.  625. 
Affirmed,  52  L.  J.,  Q.  B.  309,  n. ;  48  L.  T.  507  ; 
47  J.  P.  437— C.  A. 


Bights  of  Action.] — An  action  is  main- 


tainable by  a  railway  against  a  contractor  for 
not  doing  brickwork  of  the  specified  thickness, 
although  certified  to  have  been  so  done  bj  the 
company's  engineeis,  in  collusion  with  a  sub- 
contractor ;  but  the  fraud  or  neglect  of  tbe  en- 
gineers is  material  to  be  considered  in  regard  to 
the  question  of  damage,  though  nota:fifecting  the 
right  of  action  against  the  contractor.  South- 
^utem  Hailway  Company  v.  Waittmy  2  F.  &  F. 
457. 

A  builder  agreed  to  repair  a  house  according 
to  certain  plans  and  specification,  and  to  the 
satisfaction  of  the  architect,  the  work  to  be  done 
under  ^e  architect's  directions.  By  the  specifi- 
cation the  builder  was  to  allow  for  the  valne 
of  the  old  lead,  and  he  alleged  that  he  made 
this  allowance  in  his  estimate.  The  architect 
certified  his  satisfaction  of  the  completion  of  the 
contract : — Held,  that,  in  an  action  by  the 
builder  against  the  owner  of  the  house  for  the 
money  agreed  to  be  paid  by  the  latter,  no  evi- 
dence could  be  received  that  the  work  was  not 
done  according  to  the  plans  and  specificatlaai, 
and  that  unless  he  could  prove  that  he  had  in- 
formed the  owner  or  the  architect  of  his  baring 
allowed  for  the  old  lead  in  his  estimate,  he  mnst 
deduct  the  value  from  the  amount  of  his  charge. 
Harvey  v.  La%or&nee^  15  L.  T.  671. 

An  English  company,  who  owned  a  railwaj 
in  Russia,  entered  into  a  contract  for  the  manu- 
facture and  delivery  to  them  of  rails  for  their 
railway.  The  contract  provided  that  a  sample 
should  be  sent  to  the  company's  engineer  for  ap- 
proval, before  the  commencement  of  the  w^oik. 
It  was,  however,  "to  be  expressly  understood 
that  such  approval  is  not  in  any  way  to  re- 
lieve the  contractor  from  any  of  the  conditions 
or  stipulations  contained  in  this  specification.^ 
During  the  progress  of  the  work  tests  were  to 
be  applied  by  the  engineer  at  his  discretion,  and 
the  entire  contract  was  to  be  execnt^  in  every 
respect  to  the  satisfaction  of  the  engineer,  *^  who 
shall  have  the  power  of  rejecting  any  rails  or 
fishing  plates  he  may  disapprove  on  any  gpxMznd 
whatever,  and  whose  decision  on  any  points  of 
doubt  or  dispute  that  may  arise  in  reference  to 
this  contract  shall  be  final  And  binding  on  all 
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parties The  eagineei*  will  inspect,  either 

personally  or  by  deputy,  eveiy  stage  of  the  pro- 
cess of  ihe  manufacture  of  the  works.  .... 
This  examination  at  the  works  is  not  in  any 
way  to  commit  the  company  to  the  approvid 
and  acceptance  of  any  rails  or  fishing  plates, 
which,  when  deliyered,  shall  not  be  strictly  in 
accordance  with  the  drawings  and  specification." 
After  liie  rails  had  been  delivered  to  the  com- 
pany and  paid  for  by  them,  and  more  than 
half  of  them  laid  down  in  Bn9Sia,  it  was  dis- 
covered that  they  were  defective.  An  action 
being  brought  by  the  company  for  breach  of 
contract: — Held,  that  it  could  not  be  maintained, 
as  the  contract  shewed  that  the  parties  intended 
the  final  expression  of  the  engineer's  satisfaction 
with  the  entire  contract  to  be  conclusive.  Duna- 
berp  and  Witepsk  Railway  Chn^pany  v.  Hop- 
kins, Ghilhes  3f  Company,  36  L.  T.  733. 


As  to  ftirther  Claims.]— On  a  building 


contract,  whereby  additions  and  alterations  were 
not  to  avoid  it,  but  to  be  allowed  for  at  amounts 
to  be  named  by  the  employer's  surveyor,  fhe 
contract  being  made  up  of  a  tender  framed  on 
quantities  calculated  by  the  surveyor,  and  speci- 
fications referred  to  them,  and  sig^ned  by  the 
builder  alone : — Held,  that  the  builder  having 
oompleted  the  work,  and  claimed  payment  under 
the  contract,  could  not  claim  for  work  as  excess 
of  the  quantities  on  which  it  was  based,  nor  for 
any  additions  or  alterations  beyond  the  amount 
allowed  by  the  surveyor.  Coker  v.  Yowtig,  2 
F.  &  F.  98. 

The  engineer  of  a  railway  company  prepared 
a  specification  of  the  works  on  a  proposed  rail- 
way, and  certain  contractors  fixed  prices  to  the 
several  items  in  the  specification,  and  offered  to 
construct  the  railway  for  the  sum  total  of  the 
prices  afiixed  to  the  items.  A  contract  under 
seal  was  thereupon  made  between  the  contrac- 
tors and  the  company,  by  which  the  contractors 
agreed  to  construct  and  deliver  the  railway  com- 
pleted by  a  certain  day  at  a  sum  equal  to  the 
sum  total  above  mentioned.  If  the  contractors 
failed  to  proceed  with  the  works  the  company 
might  take  possession  and  proceed  with  them ; 
in  which  case  a  valuation  should  be  made  by  the 
engineer,  or  if  either  party  required  it,  by  arbitra- 
tion. The  contract  contained  provisions  making 
the  certificate  of  the  engineer  conclusive  between 
the  parties;  and  it  was  provided  that  all  ac- 
counts relating  to  the  contract  should  be  sub- 
mitted to  and  settled  by  the  engineer,  and  that 
his  certificate  for  the  ultimate  balance  should  be 
final  and  conclusive ;  it  was  further  provided 
that  all  questions,  except  such,  as  were  to  be 
determined  by  the  engineer,  were  to  be  referred 
to  arbitration.  The  railway  was  completed  and 
the  engineer  gave  his  final  certificate  as  to  the 
balance  due  to  the  contractors.  The  contractors 
had  assigned  their  interest  in  the  contract  to 
trustees  on  trust  for  their  creditors  and  for 
themselves,  in  certain  proportions.  The  contrac- 
tors filed  a  bill  against  the  company,  making 
claims  on  several  grounds,  and  praying  an  ac- 
count and  payment : — Held,  that  the  contrac- 
tors could  not,  on  mere  verbal  promises  by  the 
engineer,  maintain  against  the  companv  a  claim 
to  be  paid  sums  beyond  the  sums  specified  in  the 
contract  under  seal.  Sliarpe  v.  San  Paulo  RaiU 
way  Company,  8  L.  R.,  Ch.  597  ;  J^ft^LwT.  9. 

Held,  also,  that,  although^  the '  ai^ount  of  the 
works  to  be  executed  might  have  been  under- 


stated in  the  engineer's  speci^cation,  the  con- 
tractors could  under  the  circumstances  maintain 
any  claim  against  the  company  on  that  ground. 
Ih. 

In  the  absence  of  fraud- on  the  part  of  the  en- 
gineer, and  where  his  certificate  has  been  made 
a  condition  pretiedent  to  payment,  his  certificate 
must  be  conclusive  between  the  parties.    lb. 

The  defendant  contracted  to  do  certain  work 
for  the  plaintiff,  which  was  to  be  subject  to  the 
approval  of  an  architect,  and  no  payment  was  to 
be  made  without  his  certificate.  The  defendant 
demanded  a  larger  sum  than  was  certified  by  the 
architect,  and  brought  an  action  for  the  amount. 
The  plaintiff  filed  a  bill  for  an  injunction  to  re- 
strain the  action  : — Held,  that  he  could  as  well 
plead  at  law  as  in  chancery  that  the  architect's 
certificate  was  conclusive  under  the  contract ; 
and  there  was  no  equity  to  justify  the  bill.  Be 
Worms  CBaron)  v.  Mcllier,  16  L.  K.,  Eq.  554. 

Action  against  Arohiteet — ^Bafusal  to  eertify, 
fraudnlent  and  ooUusive.] — When,  under  a 
building  contract,  it  was  a  condition  precedent 
to  payment  that  the  builder  should  execute  the 
works  to  the  satisfaction  of  a  named  architect : 
— Held,  that  an  action  could  be  maintained 
against  the  architect  for  collusively,  fraudu- 
lently, and  to  the  injury  of  the  builder,  refusing 
to  certify  that  he  was  satisfied  with  the  works. 
Imdhrook  v.  Barrett,  46  L.  J..  C.  P.  798  ;  36 
L.  T.  616  ;  26  W.  R.  649. 

Where  a  sum  of  money  is  agreed  to  be  paid  for 
work  and  materials,  upon  the  certificate  of  a 
third  person,  if  such  third  person,  in  collusion 
with  and  by  the  procurement  of  the  person  who 
has  agreed  to  pay,  improperly  n^lects  to  certify, 
an  action  may  be  maintained  against  the  latter 
for  the  agreed  sum,  notwithstanding  the  cer- 
ficate  was  made  a  condition  precedent  to  the 
payment  of  the  money.  Batterhnry  v.  Vyse,  2 
H.  &  C.  42 ;  32  L.  J.,  Ex.  177  ;  9  Jur.,  N.  S.  754  ; 
8L.  T.  283;  11  W.  R.  283. 

But  where,  by  the  terms  of  a  contract,  works 
were  to  be  done  for  the  defendants  by  the  plain- 
tiffs, according  to  plans  and  specifications,  and 
to  be  paid  for  by  instalments,  **  on  production  by 
the  contractors  to  the  defendants,  or  one  of 
them,  of  the  certificate  of  L.,  or  other  the  sur- 
veyor for  the  time  of  the  defendants,  that  they 
(the  contractors)  had  duly  and  efficiently  per^ 
formed  and  completed  such  works  to  his  satis- 
faction," and  in  an  action  upon  this  contract, 
the  declaration  averred  that  all  things  necessary 
had  been  done  by  the  plaintiffs,  to  entitle  them 
to  have  the  certificate  of  the  surveyor,  that  the 
work  had  been  duly  and  efficiently  performed 
and  completed  to  his  satisfaction ;  but  that  the 
surveyor  had  not  given  such  certificate,  but  had 
wrongfully  and  improperly  neglected  and  refused 
so  to  do  : — Held,  that,  in  the  absence  of  collu- 
sion, the  plaintifb  were  not  entitled  to  recover 
without  producing  the  surveyor's  certificate ;  nor 
were  the  defendants  responsible  for  the  refusal 
of  the  surveyor  to  give  one.  Clark  v.  Watson, 
18  C.  B.,  N.  S.  278 ;  34  L.  J.,  C.  P.  148  ;  11  L.  T. 
679  ;  13  W.  R.  345. 


Want  of  Care  in  Certiljring.]— Statement 


of  claim  set  out  an  agreement  under  which  plain* 
tiff-  contracted  with  a  company  to  build  for  them 
a  hall  whereof  defendant  was  employed  as  archi- 
tect ;  defendant  was  to  be  allowed  to  order  addi- 
tions and  deductions,  the  amounts  of  which  were 
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to  be  ascertained  by  him  in  a  certain  manner,  all 
matters  of  dispute  were  to  be  left  to  defendant, 
and  his  decision  was  to  be  final ;  plaintiff  was  to 
be  paid  on  the  certificate  of  defendant.  The 
statement  of  claim  then  alleged — that  the  work 
was  done  and  the  certificate  given,  bat  that  de- 
fendant did  not  nse  due  care  and  skill  in  ascer- 
taining the  amounts  to  be  paid  by  the  company 
to  the  plaintiff,  and  neglected  and  refused  to 
ascertain  the  amount  of  the  said  additions  and 
deductions  in  the  manner  aforesaid,  and  know- 
ingly or  negligently  certified  for  a  much  less 
sum  than  was,  in  fact,  the  net  balance  payable  ; 
and  farther — that  defendant  refused  to  recon- 
sider the  said  certificate  and  allow  plaintiif 
to  point  out  to  him  the  said  errors  in  the 
bill  of  quantities  : — Held,  that  no  cause  of  action 
against  defendant  was  disclosed  by  the  aboye 
statement  of  claim  ;  defendant's  duties  inyolving 
the  exercise  of  judgment  and  skill.  Per  Lord 
Coleridge,  C.  J. : — Had  the  defendant's  duties 
been  merely  ministerial,  the  action  would  have 
been  maintainable.  Steventton  v.  Wation^  4 
C.  P.  D.  148  ;  48  L.  J.,  C.  P.  318  ;  40  L.  T.  486  ; 
27  W.  R.  682. 

A  contract  for  the  performance  of  works  con- 
tained a  provision  that  if  the  contractor  shall 
not,  according  to  the  determination  of  the  em- 
ployers' engineer,  enable  the  works  to  be  com- 
pleted according  to  the  contract,  the  employers 
might  put  an  end  to  the  contract,  and  that  the 
contractor  should  be  paid  such  sum  as  the 
engineer  should  determine  to  have  been  rea- 
sonably earned  for  work  actually  done.  The 
contract  having  been  put  an  end  to  under  this 
provision,  the  contractor  filed  a  bill  in  equity 
against  the  employers  and  their  engineer,  com- 
plaining of  undue  delay  on  the  part  of  the 
latter  in  awarding  the  amount  earned  by  the 
contractor,  and  seeking  payment  of  what  was 
due  upon  the  contract,  but  did  not  establish  any 
case  of  fraud  or  collusion  against  the  engineer  : 
—-Held,  that  the  bill  was  properly  dismissed, 
with  costs.  Scott  V.  Liverpool  Corporation, 
3  De  G.  &  J.  334  ;  28  L.  J.,  Ch.  236  ;  5  Jur., 
N.  S.  104. 

6.  Deductions. 

On  Aoeoont  of  Bad  Work.] — If  A.  employs  B. 
to  make  bricks  for  him  at  a  stipulated  price  per 
thousand,  and  B.  does  so,  and  some  of  the  bricks 
are  so  badly  made  as  to  be  good  for  nothing,  A. 
will  be  entitled  to  make  a  deduction  for  those 
badly-made  bricks  out  of  the  stipulated  price, 
and  may  make  such  deduction  in  an  action 
brought  by  B.  for  the  stipulated  price ;  but  if 
the  bricks  are  badly  made  in  a  trifling  degree, 
only  so  as  merely  to  be  less  valuable  than  they 
otherwise  would  have  been.  A.,  in  an  action  for 
the  stipulated  price,  will  not  be  entitled  to  make 
any  deduction  on  this  accounts  Pardcw  v. 
Wchh  Car.  &  M.  531. 

Where  a  plaintiff  declares  on  a  quantum 
meruit  for  work  and  labour,  and  materials,  the 
defendant  may  reduce  the  damages  by  shewing 
that  the  work  was  improperly  done,  and  may 
entitle  himself  to  a  verdict  by  shewing  that  it 
was  wholly  inadequate  to  answer  the  purpose 
intended.  Farnstvorth  v.  Oerrard,  1  Camp. 
38  ;  8.  P.,  Orounsell  v.  Lamb,  1  M.  &  W.  352. 

Where  a  party  contracted  to  supply  and  erect 
a  warm-air  apparatus  for  a  certain  sum  : — Held, 
in  an  action  for  the  price  (the  defence  to  which 


was,  that  the  apparatus  did  not  answer),  that  if 
the  jury  thought  it  was  substantial  in  tiie  main, 
though  not  quite  so  complete  as  it  might  be 
under  the  contract,  and  could  be  made  good  at 
a  reasonable  rate,  the  proper  course  would  be  to 
find  a  verdict  for  the  plaintiff,  deducting  such 
sum  as  would  enable  the  defendant  to  do  what 
was  requisite.     Cutler  v.  Close,  5  C.  &  P.  337. 

Hot  a  Set-oiC] — In  actions  for  work  and 


labour,  as  well  as  in  actions  for  goods  to  be  sup- 
plied according  to  contract,  a  defence  that  the 
subject-matter  of  the  action  is  not  worth  the 
contract  price,  by  reason  of  a  breach  of  the  con- 
tract, is  not  a  set-off  in  the  nature  of  a  croes 
action.  Mondell  v.  Steel,  8  M.  &  W.  858  ;  1  D,. 
K.  S.  1. 

Nor  can  it  be  pleaded  in  bar  to  an  action' for 
the  recovery  of  special  damage  resulting  from 
the  breach  of  contract    lb. 

Prioo  of  Materials.]— The  plaintiff  contracted 
in  writing  to  do  work  for  the  defendant,  and 
find  the  materials  for  it,  for  a  fixed  sam.  The 
defendant  afterwards  supplied  a  portion  of  the 
materials,  which  the  plaintiff  accepted  and  used 
up  in  the  work.  In  an  action  for  the  work  done 
by  the  plaintiff : — Held,  that  the  defendant  was 
entitled  to  deduct  from  the  damages  the  value 
of  the  materials  supplied  by  him,  without  plead- 
ing a  set-off.    Newton  v.  Forsttr,  12  M.  &  W.  772. 

Cost  of  Work.] — The  plaintiff  contracted  to 
execute  certain  work  for  the  defendants,  the 
agreement  containing  the  following  proviso : 
"  That  if  the  works  <Sd  not  proceed  as  rapidly 
and  satisfactorily  as  required  by  the  defeao- 
dants  or  their  agents,  they  should  have  powor 
to  enter  thereupon,  pay  whatever  number  of 
men  were  unpaid,  and  set  to  work  whatev^ 
number  of  men  they  should  think  necessair. 
the  amount  so  paid,  and  the  cost  of  the 
men  so  set  to  work,  to  be  deducted  from 
whatever  moneys  might  be  due  to  the  plaintiff  :  ^ 
— Held,  that  the  intention  of  the  parties  was 
that  the  defendants  if  bonft  fide  dissatisfied, 
whether  with  or  without  suflScient  reason,  with 
the  progress  of  the  work,  should  be  at  lib^i^j  to 
deduct  from  the  money  due  to  the  plaintiff  sodb. 
sums  as  had  been  expended  in  pursuance  of  the 
said  proviso.  Stadfmrd  v.  Lee,  3  B.  &  S.  3*4 ; 
32  L.  J.,  Q.  B.  75 ;  9  Jur.,  N.  S.  908 ;  7  L.  T. 
815;  11  W.  R.  361. 


V.    PLEADINGS  AND  EVIDENCE. 
1.  Common  Counts. 

When  a  person  contracts  to  build  a  house,  he 
is  not  entitled  to  recover  for  the  materials  on  a 
count  for  goods  sold  and  delivered.  Cottreil  v. 
Apsey,  1  Marsh.  581 ;  6  Taunt.  322. 

Materials  cannot  be  recovered  under  a  count 
for  work  and  labour  only.  Heath  v.  Frre'Uuidi 
1  M.  &  W.  543  ;  2  Gale,  140  ;  5  D.  P.  C.  166. 

A  count  for  work,  labour  and  materials  will 
enable  a  plaintiff  to  recover  for  attendances  as  a 
farrier,  and  for  medicines  administered.  Clark 
V.  Mumford,  3  Camp.  37. 

A.  contracted  with  B.  to  build  an  engfine  of 
one  hundred  horse  power  for  2,500/.,  to  be  com- 
pleted and  fixed  by  a  certain  time.  The  engine 
was  intended  for  the  purpose  of  pumping  a 
mine,  and  was  composed  of  various  parts;,  whi<^ 
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were  made  at  A/s  factory,  and  conveyed  thence 
and  set  up  at  different  times  at  B.*s  colliery, 
until  the  engine  was  completed.  A.  saed  B.  for 
the  price,  and  claimed  3,000Z.  for  the  price  and 
valae  of  a  main  engine  and  other  goods  sold  and 
delivered  by  him  to  B. : — ^Held,  that  the  price 
agreed  on  could  not  be  recovered  under  this 
count,  but  that  the  proper  form  of  the  count 
wonld  have  been  either  for  work,  labour  and 
materials,  or  for  erecting  and  constructing  an 
engine.  Clarke  v.  Bulnier,  11  M.  &  W.  243; 
12  L.  J.,  Ex.  463.  See  Chanter  v.  DiokiMon^  6 
Scott,  N.  R.  182 ;  2  D.,  N.  8.  838 ;  6  M.  &  G. 
253  ;  12  L.  J.,  C.  P.  147  ;  7  Jur.  89. 

In  an  action  for  the  price  of  and  the  setting 
up  of  a  fourteen-horse-power  steam  engine,  the 
last  instalment  to  l^  paid  two  months  after  its 
completion,  it  appeared  that  the  degree  of  power 
in  the  engine  delivered  was  not  equal  to  the 
power  mentioned  in  the  contract,  and  improve- 
ments and  alterations  were  made  from  time  to 
time  till  the  action  was  brought : — Held,  that 
the  common  counts  would  lie.  Parsons  v.  tSex* 
ton,  2  C.  &  K.  266. 

A.  was  employed  by  B.  to  devise  a  method  of 
curving  metal  tubing  for  the  purpose  of  manu- 
fiicturing  life-buoys,  of  which  B.  was  patentee  : 
— Held,  that  A.  might  recover  compensation  for 
the  labour  and  skill,  and  also  the  value  of  the 
materials  employed  by  him  in  the  course  of  the 
work,  under  a  count  for  work  and  labour  and 
materials.  Grafton  v.  Amiitage,  2  C.  B.  336  ; 
15  L.  J.,  C.  P.  20  ;  9  Jur.  1039. 

In  an  action  for  work  and  labour,  where  there 
had  been  a  breach  of  contract  on  the  part  of  the 
plaintiff  : — Held,  that  he  could  not  recover  a 
quantum  meruit,  nor  prove  that  his  breach  of 
contract  arose  from  the  defendant's  default. 
Kewley  v.  Stokes,  2  C.  &  K.  435. 

A  cLaim  for  a  month's  wages  by  a  menial  ser- 
vant, on  dismiffial,  without  warning  and  without 
cause,  cannot  be  recovered  under  a  count  for 
work  and  labour.  Fewings  v.  Tindal,  5  D.  &  L. 
196  ;  1  Ex.  295  ;  17  L.  J.,  Ex.  18  ;  11  Jur.  977. 

If  the  entire  work  and  labour  to  be  done  under 
a  contract  have  been  performed,  and  the  benefit 
of  it  accepted  by  the  defendant,  the  plaintiff  can 
lecover  the  value  of  the  work  and  labour  under 
the  common  count  on  a  quantum  meruit,  al- 
though the  evidence  or  proceedings  in  the  case 
maj  establish  that,  up  to  the  trial,  he  insisted  on 
the  special  contract :  it  is  not  necessary  that  he, 
before  bringing  the  action,  should  elect  to 
abandon  the  special  contract.  Savage  v.  Can- 
ning,  1  Ir.  R.,  C.  L.  434. 

Under  a  count  for  work  and  labour  on  a  quan- 
tum meruit,  evidence  of  skill  is  admissible. 
Bird  V.  M'Gaheg,  2  C.  &  K.  707. 

2.  Pleas. 

In  an  action  by  executors  for  work  and  labour 
of  their  testator,  money  paid  by  him  and  on  an 
account  stated  with  him,  and  for  work  and 
labour  and  money  paid  by  the  executors,  and 
on  an  account  stated  with  them  as  executors,  a 
plea,  that  the  testator,  in  consideration  of  the 
defendant  consenting  to  act  on  a  provisional 
committee  for  a  projected  railway,  agreed  to  in- 
demnify him  from  any  charges  on  account  of 
the  railway,  and  the  work  was  done  and  money 
paid  by  the  testator,  and  the  account  stated 
^with  him,  in  respect  of  the  same,  in  surveying 
the  line,  and  that  the  work  was  done  and  money 


paid  by  the  executors  in  and  about  surveying 
the  line,  and  the  account  was  stated  with  them 
in  respect  of  the  same  work  ;  that  all  the  causes 
of  action  accrued  after  the  promise  to  in- 
demnify, and  that  the  defendant  made  the 
promises  only  in  his  character  of  member  of 
the  committee  ;  that  the  railway  was  aban- 
doned, and  the  work  and  payments  became  of 
no  value,  and  all  sums  recovered  from  the  de- 
fendant in  respect  thereof  wonld  be  lost  to  the 
defendant,  and  he  would  be  damnified  to  that 
extent : — Held,  a  good  plea  for  avoiding  circuity 
of  action,  since  the  defendant,  on  the  facts  al- 
leged, was  entitled  to  recover  from  the  testator, 
in  his  life  or  from  his  representatives,  as  much 
as  they  would  recover  from  him.  Connop  v. 
Levy,  11  Q.  B.  769  ;  5  Railw.  Cas.  124  ;  17  L.  J., 
Q.  B.  126  ;  12  Jur.  306. 

Another  plea  alleged  that  the  testator  in  his 
lifetime  caused  the  defendant  to  enter  into  the 
contracts  by  fraud : — ^Held,  a  good  plea,  not  only 
to  the  first  count,  but  also  to  the  second  count, 
since,  if  the  defendant  was  induced  by  the  tes- 
tator's fraud  to  make  the  original  contract  with 
him,  the  same  fraud  procured  the  implied  pro- 
mise to  the  executors  for  the  work  they  had 
done,  and  money  they  had  paid  in  pursuance  of 
that  contract.    Ih, 

The  plaintiff  declared  on  an  agreement  that 
the  defendant  should  furnish  the  plaintiff  with 
a  steam-engine  by  a  specified  time,  to  be  paid 
for  by  instalments,  payable  at  certain*  times 
with  reference  to  the  progress  of  the  work. 
Breach,  that  the  steam-engine  was  not  furnished 
by  the  specified  time.  A  plea,  alleging  the  non- 
payment of  the  second  instalment,  though  due 
with  reference  to  the  work  done,  according  to 
the  terms  of  the  agreement,  is  an  issuable  plea. 
Zultieta  V.  Miller,  4  D.  &  L.  186  ;  2  C.  B.  895  ; 
15  L.  J.,  C.  P.  267  ;  10  Jur.  859. 

To  an  action  against  the  defendant  for  unskil- 
fully erecting  a  kitchen  range  in  the  plaintiff^s 
house,  he  pleaded  that  the  pUintiff  ought  not  to 
be  admitted  to  allege  that  he  did  not  use  due 
skill  in  constructing  the  range,  because,  after  the 
supposed  grievance,  the  now  defendant  com- 
menced an  action  against  the  now  plaintiff  for 
work  and  labour  in  constructing  the  range,  and 
for  tiie  price  thereof,  and  that  the  now  plaintiff 
pleaded  payment  -of  money  into  court,  which 
the  now  defendant  took  out  of  court  in  full 
satisfaction:  —  Held,  that  the  plea  did  not 
amount  to  an  estoppel,  and  afforded  no  answer 
to  the  action.  Rigge  v.  BurMdge,  16  M.  &  W. 
598  ;  15  L.  J.,  Ex.  309. 

Where  there  is  a  special  contract  for  work,  to 
be  done  at  a  fixed  price,  and  the  declaration 
consists  of  the  common  counts  for  work  and 
labour,  to  which  the  defendant  pleads  that  he 
never  was  indebted,  he  may  prove  that  the  work 
was  done  in  an  improper  manner.  Cothsins  v. 
Paddon,  5  Tyr.  535  ;  2  C,  M.  &  R.  547  ;  4  D.  P. 
C.  488  ;  1  Gale,  305. 

In  an  action  for  a  machine,  sold  and  delivered : 
— Held,  that  the  defendant  might  shew  under 
the  general  issue  that  the  machine  was  manu- 
factured by  the  plaintiff  for  the  defendant,  undet 
a  condition  that  if  it  did  not  work,  nothing 
should  be  paid  for  it ;  that  it  could  not  be  made 
to  work,  and  that  it  was  useless  to  the  defendant. 
Orounsell  v.  Lamb,  1  M.  &  W.  352  ;  2  Gale,  28. 
Held,  also,  that  although  the  machine  was  not 
proved  to  have  been  returned  to  the  plaintiff,  he 
was  not  entitled  to  any  damages  on  the  quantum 
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Talebat,  withoat  shewing  some  new  implied  con> 
tract  arising  from  the  defendant's  dealing  with 
the  goods.    lb. 

In  an  action  for  work  and  labour  on  an  implied 
contract,  the  defendant,  under  the  plea  that  he 
never  was  indebted,  may  go  into  evidence  to 
prove  that  the  work  was  done  under  such  cir- 
cumstances as  shew  that  there  was  no  implied 
contract  to  pay  anything ;  but  upon  this  plea 
the  defendant  cannot  go  into  evidence  of  mis- 
conduct, except  such  as  goes  to  shew  that  there 
was  no  implied  contract  to  pay.  Cttoper  v. 
WhitehoMey  6  C.  &  P.  54o. 

3.  Evidence. 

In  an  action  for  a  tradesman's  bill,  where  the 
work  has  been  done  by  several  persons  under 
him,  any  of  the  workmen  called  may  be  asked 
as  to  the  particular  sums  which  they  received. 
Friclier  v.  Frtmch,  5  Bsp.  79. 

In  an  action  for  work  and  labour,  it  is  pre- 
sumptive evidence  for  the  defendant  that  he 
was  in  the  habit  of  paying  other  workmen  em- 
ployed by  him  in  the  same  line  of  business  re- 
gularly and  at  stated  times,  and  that  the  plain- 
tiff had  been  at  such  times  with  the  other  work- 
men.    Luea*  y.  XotosiUeitki^  1  Esp.  296. 

Where  evidence  was  received  that  the  work 
was  done  in  respect  of  a  house,  of  which  the  de- 
fendant agreed  to  give  the  plaintiff  a  lease  : 
— Held,  tluit  the  agreement  as  to  the  lease  was 
improperly  received  ;  and  the  jury  having  found 
for  the  plaintiff  on  the  common  count,  and  hav- 
ing also  found  that  the  defendant  had  broken 
the  agreement,  the  defendant  was  entitled  to  a 
new  trial.  Hopkin»  v.  Richardsonj  14  L.  J., 
Q.  B.  80. 

In  an  action  for  work  done  and  materials 
supplied  to  the  defendant  in  respect  of  certain 
dwelling-houses,  the  question  being  whether  he 
was  really  the  owner  and  person  interested  in 
the  houses,  it  is  competent  to  the  plaintiff  to 
call  other  tradesmen  as  witnesses  to  prove  that 
the  defendant  had  personally  given  orders  to 
them  to  do  work  and  supply  materials  in  respect 
of  the  same  houses.  Woodward  v.  Buchanan^ 
6  L.  R.,  Q.  B.  285  ;  39  L.  J.,  Q.  B.  71  ;  22  L.  T. 
123. 

Under  a  count  of  quantum  meruit  evidence  of 
skUl  is  admissible.  Bird  v.  M'Gaheg,  2  C.  &  E. 
707. 

In  an  action  by  an  executor  for  work  done,  it 
appeared  that  his  claim  was  for  extras  incurred 
in  making  a  machine  for  the  defendant  by  the 
testator  l^yond  what  was  contained  in  a  written 
agreement  and  specification.  The  plaintiff  did 
not  produce  the  agreement,  which  was  un- 
stamped, and  in  the  hands  of  a  third  party,  but 
prov^  that  the  defendant  had  ordered. and  the 
testator  executed  additions  and  alterations,  and 
also  that  the  testator  had  told  a  witness  that  he 
had  received  money  from  the  defendant  on  ac- 
count of  the  extras.  On  this  evidence  the  def en- 
d%^t  claimed  a  nonsuit,  but  the  judge  allowed 
the  case  to  go  to  the  jury,  who  found  for  the 
plaintiff  : — Held,  that  the  defendant  was  not 
entitled  to  a  nonsuit,  but  the  court  deeming  the 
evidence  insufficient  to  justify  the  verdict,  made 
the  rule  absolute  for  a  new  trial.  Edie  v. 
Kingiford,  14  C.  B.  759  ;  2  C.  L.  R.  832 ;  23 
L.  J.,  0.  P.  123. 

When  a  man  is  employed  to  do  work  under  a 
written  contract,  and  a  separate  order  for  other 


work  is  afterwards  given  by  parol  during  the 
continuance  of  the  firat  employment,  the  written 
contract  need  not  be  produced  in  an  action  for 
the  second  work.    R^a  v.  Battr^  M.  k.  M.  413. 

The  defendant  entered  into  a  contract  with  H. 
for  the  execution,  by  H.,  of  works  at  a  shed  be- 
longing to  the  defendant.     In  order  to  induce 
M.  to  supply  H.  with  the  castings  necessary  for 
the  carrying  out  of  this  contract,  the  defendant 
promised  M.  to  pay  her  218/.  then  due  to  her 
from  H.  within  six  months,  provided  he  had 
work  done  by  H.  as  security  for  the  same: — 
Held,  in  an  action  by  the  executors  of  M.,  to 
recover  the  218/.  under  this  agreement,  that 
they  were  bound  to  shew  that  work  to  that 
amount  had  been  done  for  the  defendant  by  H., 
and  that  for  this  purpose  it  was  necessary  to 
produce  the  contract  between  H.  and  the  defen- 
dant, under  which  the  work  was  executed.  Mtll 
V.  NuttaU,  17  C.  B.,  N.  8.  262  ;  33  L.  J.,  C.  P. 
303. 

In  addition  to  the  agreement,  the  defendant 
also  undertook  to  pay  M.  for  sucii  further  cast- 
ings as  should  be  required  for  his  shed,  and 
should  be  supplied  by  her  on  account  of  H. 
Further  castings  were  supplied  by  M.  to  H.,  bat 
as  to  some  of  them  there  was  no  evidence  that 
they  were  delivered  by  HL  at  the  shed  : — Held, 
that  there  was  evidence  for  the  jury  to  find  the 
defendant  liable  for  these  castings  under  the 
second  agreement.    Ih. 

If  an  agreement  cannot  be  read  for  want  of  a 
stamp,  the  plaintiff  cannot  recover  the  valoe  of 
the  work  and  labour  to  which  the  agreement 
refers,  although  the  defendant  may  have  had  the 
benefit  of  it.    Hugh^*  v.  Budd,  8  D.  P.  C.  478. 

When  work  has  been  done  under  a  written 
contract,  evidence  of  extra  work  cannot  be  given 
without  proof  of  the  written  contract,  and,  if 
it  is  inadmissible  for  want  of  a  stamp,  the  judge 
cannot  look  at  it  for  the  purpose  of  detennining 
whether  or  not  the  proposed  evidence  relates  to 
it.  Buxton  V.  ComUKy  1  D.  &  L.  585  ;  12  M.  & 
W.  426 ;  13  L.  J.,  Ex.  91  :  8  Jur.  46 ;  &  P., 
Jonei  V.  UoweU,  4  D.  P.  C.  176. 

A.  had  built  a  house  for  B.  under  a  written 
contract,  not  admissible  in  evidence  for  want  of 
a  stamp ;  A.  sued  B.  for  the  value  of  certain 
works  about  the  house,  alleging  them  to  be 
extras,  and  not  included  in  the  contract : — Held. 
that  the  court  could  not  look  at  the  unstamped 
contract  to  ascertain  whether  those  works  were 
included  in  it  or  not,  and  that  the  plaintiff  must 
be  nonsuited.  Vincent  v.  Cole,  3  C.  &  P.  481 : 
M.  &  M.  257. 
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WOUNDING. 

See  CRIMINAL  LAW. 


WRECK. 

See  SHIPPING. 
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L  Of  Nb  exeat  regno. 
II.  Of  Rebellion. 

III.  Of  Attachment. — See  Attachment. 

IV.  OfOapl^. — SeeAxBXffS, 

V.  Of  Ca.  8a,— &<j  Ezboution— Sheriff. 

*  VI.  OFBLEQiT.—iS^ Execution— Sheriff. 

VII.  Of  Fi.  ¥A,—See  Execution — Sheriff. 

VIIL  Of  Habeas    Corpu&  —  See    Habeas 
Corpus. 

IX  Of  Injunction.— filw  Injunction. 

X.  Of  Inquiry.— iS^  Inquiry. 

XL  Of  Levari  facial — See  Execution- 
Sheriff. 

XII.  Of   Possession.  —  6!96  Execution- 
Sheriff. 

XIII.  Of  Reviyor.— iS^  Scire  facias. 

XIV,  Of  Scire  facias.— &«  Scire  facias. 

XV.  Of  Sequestrari  faclas.— i&?0  Eccle- 
siastical Law. 

XVL  Of  Subpoena.- &f«  Evidence. 

XVn.  Of  Summons.— iS(90  Practice. 

L    OF  NE  EXEAT  REGNO. 

In  whAt  OasM.] — The  plaintiff,  a  mortgagee  of 
a  QeTRian  ship  which  had  been  lost,  commenced 
an  action  in  the  Chancery  Division  against  the 
owner  on  the  covenant  contained  in  the  mort- 
gage deed,  and  applied  for  a  writ  of  ne  exeat 
regno,  alleging  by  affidavit  that  the  defendant 
was  about  to  leave  England,  and  that  the  debt 
would  be  in  danger  of  being  lost  if  he  was  not 
prevented  from  so  doing,  but  not  shewing  that 
the  defendant's .  advance  would  prejadice  the 
plaintiff  in  the  prosecution  of  the  action  : — Held, 
that  the  writ  must  be  refused,  for  that  the  claim 


was  a  mere  legal  demand,  for  which  the  plaintiff 
could  not  before  the  passing  of  the  Judicature 
Act  have  sued  in  the  Court  of  Chancery,  and 
that  the  defendant  could  only  be  prevented  from 
leaving  England  in  the  case  provided  for  by  the 
Debtors  Act,  1869,  s.  6.  Drover  v.  Beyer ,  13  Ch. 
D.  242  ;  49  L.  J.,  Ch.  37  ;  41  L.  T.  393  ;  ^8  W.  R. 
110— C.  A. 

Held,  further,  by  the  Master  of  the  Bolls,  that 
the  result  would  have  been  the  same  as  to  an 
equitable  debt  before  the  passing  of  the  Judica- 
ture Act.    lb. 

The  writ  of  ne  exeat  regno  is  a  high  preroga- 
tive right,  originally  appUcable  to  purposes  of 
state;  afterwards  extended  to  private  transac- 
tions ;  it  is  confined  to  cases  of  equitable  debts, 
and  is  equivalent  to  equitable  bail.  I)ick  v. 
Smnttm,  1  Ves.  &  B.  373  ;  Jackton  v.  Petrie,  10 
Ves.  164  ;  Boehm  v.  Wood,  1  Turn.  &  Russ.  343  ; 
Whitehouee  v.  Partridge,  3  Swans.  377, 

A  court  of  equity  will  not  grant  a  ne  exeat 
regno  for  a  mere  legal  demand.  Peame  v.  IMle, 
Amb.  75. 

The  Court  of  Exchequer  will  grant  an  order 
in  the  nature  of  a  ne  exeat  regno  against  an 
accountant  of  the  crown,  sworn  to  be  about  to 
leave  the  kingdom  without  having  rendered  his 
accounts.    Att.^Qen,  v.  MucJdwo,  1  Price,  289. 

ProeeediBgt--Jiixisdiotion.]— The  master  of 
the  rolls  has  jurisdiction  to  direct  a  ne  exeat 
r^[no  to  issue.  Boehm  v.  Wood,  1  Turn.  &  Russ. 
343. 

For  the  court  to  grant  a  ne  exeat  regno,  there 
must  be  the  most  distinct  evidence  of  a  debt  due. 
Mere  belief  on  the  part  of  the  plaintiff,  that  if 
the  accounts  were  taken,  a  balance  would  be 
found  due  to  him,  is  not  sufficient.  Thompsan 
V.  Smith,  34  L.  J.,  Ch.  412  ;  11  Jur.,  N.  S.  276. 

A  trustee  was  in  contempt  for  not  answering, 
and  out  of  the  jurisdiction.  He  ha4  gone  out  of 
the  jurisdiction  to  avoid  answering  ;  he  had  sold 
out  the  trust  fund  to  an  amount  exceeding  20,000^, 
he  had  come  from  Boulogne  with  a  return  ticket, 
and  intended  to  depart  shortly,  and  had  in  fact 
been  arrested  at  the  station,  on  the  day  before 
the  motion  for  a  ne  exeat  was  made,  while 
attempting  to  depart  The  order  for  a  writ  of 
ne  exeat  was  made.  Hovokine  v.  Hotohinf,  1 
Drew.  &  Sm.  76 ;  6  Jur.,  N.  S.  490. 

AAdaylt.] — ^A  ne  exeat  regno  will  not  be 

granted  on  a  general  affidavit  of  belief  of  the 
defendant's  intention  to  quit  the  country,  the 
circumstances  on  which  that  belief  was  founded 
not  being  stated.  Perry  v.  Dorset,  19  W.  R. 
1048. 

Thne  for  Isiuing.J — When  a  sum  of  money 
admitted  to  be  due  is  ordered  to  be  paid  on  or 
before  a  certain  day,  a  writ  ne  exeat  regno  may 
be  issued  against  the  debtor  before  the  day  has 
arrived ;  the  order  amounting  to  an  immediate 
judgment,  though  payment  is  deferred.  Sobey  v. 
Sohey,  15  L.  R.,  £q.  200  ;  42  L.  J.,  Ch.  271 ;  27 
L.  T.  808  ;  21  W.  R.  809. 

In  a  suit  for  an  account  a  ne  exeat  regno  can 
be  obtained  against  a  co-defendant.    Ih, 

Improperly  Isiving — ^Xflisct  of  not  Xoying  to 
Diichargo  Writ]— A  writ  of  ne  exeat  was  ob- 
tained by  the  plaintiff  immediately  after  the 
commencement  of  an  action.  The  defendant 
was  arrested,  but  was  discharged  upon  payment 
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to  the  sheriff  of  the  sum  for  which  the  writ  was 
marked.  By  his  statement  of  defence  the  de- 
fenduit  alleged  that  the  writ  had  been  impro- 
periy  obtained,  and  claimed  damages  for  his 
arrest,  and  at  the  trial  he  insisted  upon  this 
claim  : — Held,  that,  as  he  had  not  moTed  to  dis- 
charge the  writ,  it  most  be  taken  to  have  been 
properly  issued,  and,  consequently,  that  he  was 
not  entitled  to  any  damages.  Lee*  t.  Pattentm, 
7  Ch.  D.  866  ;  47  L.  J.,  Ch.  616  ;  38  L.  T.  451  ; 
86  W.  R,  399. 

Pleadings.] — The  defendant  made  the  allega- 
tion that  the  writ  had  been  improperly  issued, 
and  the  claim  for  damages,  in  one  paragraph  of 
the  statement  of  defence,  which  was  numbered 
consecutively  with  the  others,  but  was  not 
headed  separately  as  a  counter-claim : — Held, 
that  the  pleading  was  good  as  a  counter-claim. 
lb. 

When  UntxMnted  —  Writ  of  Aasiitaaoe.]— 
Where  a  writ  of  ne  exeat  regno  remained  un- 


executed, and  the  party  appeared  to  be  still  keep- 
ing out  of  the  way,  a  writ  of  assiatanoe  was 
ordered  to  issue.  Cazet  de  la  Borde  v.  Otkem, 
23  W.  R.  110. 


II.    OF    REBBLLIOK. 

The  persons  named  in  a  writ  of  rebellion,  and 
charged  with  the  execution  of  it,  have  a  right, 
at  their  discretion,  to  require  the  assistanoe  of 
any  of  the  liege  subjects  of  the  crown,  to  asaist 
in  the  execution  of  the  writ.  Miller  v.  J&mmb,  4 
Ring.  N.  C.  574  :  6  Scott,  1. 
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